
SENATE BILL REPORT

SHB 1640

AS REPORTED BY COMMITTEE ON LAW & JUSTICE, APRIL 1, 1993

Brief Description: Making the property of a convicted person
acquired as a result of the crime subject to seizure and
forfeiture.

SPONSORS: House Committee on Judiciary (originally sponsored by
Representatives Johanson, Ballasiotes, Wineberry, Padden, Schmidt,
Ludwig, Mastin, Riley, Thibaudeau, Campbell, Long, Forner, H.
Myers, Brough, Vance, Jones, Foreman, Fuhrman, Schoesler, Miller,
Casada, Jacobsen, Stevens, Rayburn, Kremen, Silver, Quall, Talcott,
Tate, Orr, Van Luven and Anderson)

HOUSE COMMITTEE ON JUDICIARY

SENATE COMMITTEE ON LAW & JUSTICE

Majority Report: Do pass as amended.
Signed by Senators A. Smith, Chairman; Quigley, Vice

Chairman; Hargrove, McCaslin, Nelson, Rinehart, Roach, and
Spanel.

Staff: Tom McBride (786-7448)

Hearing Dates: March 24, 1993; April 1, 1993

BACKGROUND:

Following the so-called "Son of Sam" killings in New York in
1977, several states, including Washington, passed laws to
prohibit criminals from profiting from their crimes.
Typically these laws were aimed at profits that might be made
by a criminal from publishing or broadcasting his or her
account of the crime.

Washington’s law allows money from a charged or convicted
person’s interest in a contract for the sale of his or her
story to be placed in an escrow account for the benefit of
victims. The money is to be held for five years, during which
time victims may bring civil suits to recover damages from the
charged or convicted person. If charges are dismissed or if
the person charged is acquitted, the money is to be returned
to him or her. If after five years there are no civil actions
pending for the money in the account, half of it is to be
returned to the charged or convicted person, and half of it is
to go to the crime victims’ compensation fund.

New York’s law, which is nearly identical to Washington’s law,
was struck down by the United States Supreme Court in the case
of Simon & Schuster, Inc. v. New York State Crime Victims
Board , 116 L.Ed. 2d 476 (1991).
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Features of the Washington law that may make it subject to the
court’s holding include the following:

First, the statute may be too broad because it covers any
gross misdemeanor or felony, whether or not there was an
identifiable victim.

Second, the statute may be too broad because it has no
period of limitation.

Third, the statute may be too broad because it allows the
state to take all of the proceeds of a book, movie, or
other depiction, even though only a portion of the
depiction deals with a crime.

Fourth, the statute may not be broad enough, because it
applies only to "speech" related activities from which a
criminal may profit.

SUMMARY:

A new procedure is established for compensating the victims of
crime and for preventing criminals from profiting from their
crimes.

Property acquired by a convicted person as the result of his
or her crime is subject to forfeiture. The prosecuting
attorney in the county of conviction may seize the property.
Within 15 days following seizure, the prosecuting attorney
must give notice to the owner. If the owner does not respond
within 90 days of the seizure, the property is deemed
forfeited. If the owner responds, he or she may demand a
hearing before the prosecutor or before a court of competent
jurisdiction. The owner must prove his or her claim of
ownership or right to possession. The prosecutor must prove
that the property is subject to forfeiture.

The following limitations and conditions apply:

o Forfeiture is available only for crimes for which there
is a victim within the meaning of the Crime Victims’
Compensation Act. Victims are those who suffer bodily
injury or death as a proximate result of a criminal act
of another person, or the victim’s reasonable effort to
stop a criminal act, or to apprehend a criminal suspect.

o Forfeitures are subject to a period of limitation equal
to the maximum sentence of incarceration that could have
been imposed for the crime in question.

o Forfeiture is available only to the extent the property
in question was acquired as a result of the commission of
the crime.

o Forfeiture applies to any tangible or intangible property
acquired as a result of the crime. The property covered
includes, but is not limited to, payment for any
reenactment, depiction or account of the crime and any
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expression of the convicted person’s thoughts, feelings,
opinions, or emotions regarding the crime.

The proceeds of a forfeiture are to be distributed as follows:
first, to the satisfaction of any judgment or restitution owed
any victim; second, to the payment of the legal expenses of
bringing the action; and third, to the crime victims’
compensation fund. The court may establish escrow accounts or
other arrangements to carry out the distribution of proceeds.

SUMMARY OF PROPOSED SENATE AMENDMENT:

The definition of "victim" is broadened to all crime victims.

All hearings are required to be in a court of competent
jurisdiction, and the burden of proof is by a preponderance.

Notice of forfeited real property will be sent to the county
auditor.

Perfected security interests cannot be defaulted without a
contested hearing or agreement by the secured party. Default
now occurs after 90 days for personal property.

The exemption for real community property is deleted, given
the bill applies to property acquired after and because of a
crime.

Appropriation: none

Revenue: none

Fiscal Note: none requested

TESTIMONY FOR:

A person shouldn’t profit from crime.

TESTIMONY AGAINST:

There are due process problems with hearings held in front of
prosecuting attorney.

TESTIFIED: Rep. Johnson (pro); John Zulauf (con)
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