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HOUSE BI LL 1525

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on
By Representatives Di ckerson, Constantine and Lanbert

Read first time 01/27/1999. Referred to Cormittee on Judiciary.

AN ACT Relating to authorizing nediation in guardianship
proceedi ngs; and anmendi ng RCW 11. 88. 090 and 11. 88. 120.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW11.88.090 and 1996 ¢ 249 s 10 are each anended to read
as follows:

(1) Not hing containedin RCW11. 88.080 through 11.88.120, 11.92. 010
through 11.92.040, 11.92.060 through 11.92.120, 11.92.170, and
11.92.180 shall affect or inpair the power of any court to appoint a
guardian ad litemto defend the interests of any incapacitated person
interested in any suit or matter pending therein, or to comence and
prosecute any suit in his or her behal f.

(2) \Whenever it appears that the best interests of the
i ncapacitated person would be served, the court may:

(a) Require any party or other person subject to the jurisdiction
of the court to submt to nedi ation

(b) Establish the terns for the nedi ation; and
(c) Allocate the cost of the nediation as justice requires anbong
the parties or other persons subject to the jurisdiction of the court.
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|f the nediation authorized by this subsection does not result in
an_agreenent approved by the court, the court retains the right to
appoint a guardian ad litem as otherwise permtted by |aw Thi s
subsection shall not apply to the nmandatory appointnent of a guardi an
ad |litem under subsection (3) of this section.

(3) Upon receipt of a petition for appointnent of guardian or
limted guardi an, except as provided herein, the court shall appoint a
guardian ad litem to represent the best interests of the alleged
i ncapaci tated person, who shall be a person found or known by the court
t o:

(a) Be free of influence from anyone interested in the result of
t he proceedi ng; and

(b) Have the requisite know edge, training, or expertise to perform
the duties required by this section.

The guardian ad litemshall within five days of receipt of notice
of appointnent file with the court and serve, either personally or by
certified mail wth return receipt, each party with a statenent
including: H's or her training relating to the duties as a guardi an ad
litem his or her crimnal history as defined in RCW9. 94A. 030 for the
period covering ten years prior to the appointnent; his or her hourly
rate, if conpensated; whether the guardian ad |Iitemhas had any cont act
with a party to the proceeding prior to his or her appointnent; and
whet her he or she has an apparent conflict of interest. Wthin three
days of the later of the actual service or filing of the guardian ad
litems statenment, any party nmay set a hearing and file and serve a
nmotion for an order to show cause why the guardian ad |item shoul d not
be renoved for one of the following three reasons: (1) Lack of
expertise necessary for the proceeding; (ii) an hourly rate higher than
what is reasonable for the particular proceeding; or (iii) a conflict
of interest. Notice of the hearing shall be provided to the guardi an

ad litem and all parties. If, after a hearing, the court enters an
order replacing the guardian ad litem findings shall be included,
expressly stating the reasons for the renoval. | f the guardian ad

litemis not renoved, the court has the authority to assess to the
nmoving party, attorneys’ fees and costs related to the notion. The
court shall assess attorneys’ fees and costs for frivol ous notions.
No guardi an ad |litemneed be appoi nted when a parent is petitioning
for a guardian or a limted guardian to be appointed for his or her
m nor child and the mnority of the child, as defined by RCW11. 92. 010,
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is the sole basis of the petition. The order appointing the guardian
ad litemshall recite the duties set forth in subsection ((4))) (5) of
this section. The appointnment of a guardian ad litem shall have no
effect on the | egal conpetency of the alleged i ncapacitated person and
shall not overcone the presunption of conpetency or full legal and
civil rights of the alleged incapacitated person.

((63))) (4)(a) The superior court of each county shall devel op and
mai ntain a registry of persons who are wlling and qualified to serve
as guardians ad litemin guardianship matters. The court shall choose
as guardian ad litem a person whose nanme appears on the registry in a
system of consistent rotation, except in extraordinary circunstances
such as the need for particular expertise. The court shall devel op
procedures for periodic review of the persons on the registry and for
probation, suspension, or renoval of persons on the registry for
failure to performproperly their duties as guardian ad litem |In the
event the court does not select the person next on the list, it shal
include in the order of appointnment a witten reason for its decision.

(b) To be eligible for the registry a person shall

(1) Present awitten statenent outlining his or her background and
qual i fications. The background statenment shall include, but is not
l[imted to, the followi ng information

(A) Level of formal educati on;

(B) Training related to the guardian ad litemnm s duties;

(© Nunmber of years’ experience as a guardian ad litem

(D) Number of appointnments as a guardian ad litemand the county or
counties of appointnent;

(E) Crimnal history, as defined in RCW9.94A 030; and

(F) Evidence of the person’s know edge, training, and experience in
each of the follow ng: Needs of inpaired elderly people, physica
disabilities, nental illness, developnental disabilities, and other
areas relevant to the needs of incapacitated persons, |egal procedure,
and the requirenents of chapters 11.88 and 11.92 RCW

The witten statenent of qualifications shall include a statenent
of the nunber of times the guardian ad litem has been renoved for
failure to performhis or her duties as guardian ad |item and

(ii1) Conplete the nodel training program as described in (d) of
this subsection

(c) The background and qualification information shall be updated
annual | y.
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(d) The departnment of social and health services shall convene an
advi sory group to develop a nodel guardian ad litem training program
and shall update the program biennially. The advisory group shal
consi st of representatives from consuner, advocacy, and professional
groups know edgeable 1in developnental disabilities, neurological
i npai rment, physical disabilities, nental illness, aging, |egal, court
adm nistration, the Wshington state bar association, and other
interested parties.

(e) The superior court shall require utilization of the node
program devel oped by the advisory group as described in (d) of this
subsection, to assure that candidates applying for registration as a
qualified guardian ad litem shall have satisfactorily conpleted
training to attain these essential mninmm qualifications to act as
guardian ad litem

((4))) (5) The guardian ad litem appointed pursuant to this
section shall have the follow ng duties:

(a) To neet and consult with the alleged incapacitated person as
soon as practicable follow ng appointnent and explain, in |anguage
whi ch such person can reasonably be expected to understand, the
substance of the petition, the nature of the resultant proceedings, the
person’s right to contest the petition, the identification of the
proposed guardian or |imted guardian, the right toajury trial on the
i ssue of his or her alleged incapacity, the right to i ndependent | egal
counsel as provided by RCW 11.88.045, and the right to be present in
court at the hearing on the petition;

(b) To obtain a witten report according to RCW11. 88. 045; and such
other witten or oral reports fromother qualified professionals as are
necessary to permt the guardian ad litem to conplete the report
required by this section;

(c) To neet with the person whose appoi ntnent i s sought as guardi an
or limted guardian and ascertai n:

(i) The proposed guardi an’s know edge of the duties, requirenents,
and limtations of a guardian; and

(i1) The steps the proposed guardian intends to take or has taken
to identify and neet the needs of the alleged incapacitated person;

(d) To consult as necessary to conplete the investigation and
report required by this section with those known rel atives, friends, or
ot her persons the guardian ad |itemdeterm nes have had a significant,
continuing interest in the welfare of the all eged i ncapacitated person;
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(e) To investigate alternate arrangenents made, or which m ght be
created, by or on behalf of the alleged incapacitated person, such as
revocabl e or irrevocabl e trusts, or durable powers of attorney; whether
good cause exi sts for any such arrangenents to be di sconti nued; and why
such arrangenents should not be continued or created in lieu of a
guar di anshi p;

(f) To provide the court with a witten report which shall include
the foll ow ng:

(i) A description of the nature, cause, and degree of incapacity,
and the basis upon which this judgnent was nade;

(1i) A description of the needs of the incapacitated person for
care and treatnment, the probable residential requirenments of the
al | eged i ncapacitated person and the basis upon which these findings
wer e made;

(ti1) An evaluation of the appropriateness of the guardian or
limted guardi an whose appoi ntnent i s sought and a description of the
steps the proposed guardian has taken or intends to take to identify
and neet current and energi ng needs of the incapacitated person;

(1v) Adescription of any alternative arrangenents previously nade
by the all eged i ncapacitated person or which coul d be made, and whet her
and to what extent such alternatives should be used in lieu of a
guar di anshi p, and if the guardian ad litem is recomrending
di scontinuati on of any such arrangenents, specific findings as to why
such arrangenents are contrary to the best interest of the alleged
i ncapaci tated person;

(v) A description of the abilities of the alleged incapacitated
person and a recommendation as to whether a guardian or |imted
guardi an shoul d be appointed. |If appointnment of a limted guardian is
recommended, the guardian ad |item shall recomend the specific areas
of authority the limted guardi an should have and the |limtations and
disabilities to be placed on the incapacitated person;

(vi) An evaluation of the person’s nental ability to rationally
exercise the right to vote and the basis upon which the evaluation is
made;

(vii) Any expression of approval or di sapproval nade by the all eged
i ncapaci tated person concerning the proposed guardian or |imted
guardi an or guardi anship or |limted guardi anshi p;

(viii) ldentification of persons with significant interest in the
wel fare of the alleged incapacitated person who should be advised of
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their right to request special notice of proceedings pursuant to RCW
11.92. 150; and

(1 x) Unless independent counsel has appeared for the alleged
i ncapaci tated person, an explanation of how the alleged incapacitated
person responded to the advice of the right to jury trial, to
i ndependent counsel and to be present at the hearing on the petition.

Wthin forty-five days after notice of comencenent of the
guar di anshi p proceedi ng has been served upon the guardian ad litem and
at least fifteen days before the hearing on the petition, unless an
extensi on or reduction of tinme has been granted by the court for good
cause, the guardian ad litemshall file its report and send a copy to
the all eged incapacitated person and his or her counsel, spouse, all
children not residing with a notified person, those persons descri bed
in (f)(viii) of this subsection, and persons who have filed a request
for special notice pursuant to RCW11.92.150. |If the guardian ad litem
needs additional time to finalize his or her report, then the guardian
ad litemshall petition the court for a postponenent of the hearing or,
with the consent of all other parties, an extension or reduction of
time for filing the report. |If the hearing does not occur within sixty
days of filing the petition, then upon the two-nonth anniversary of
filing the petition and on or before the sane day of each follow ng
month until the hearing, the guardian ad litem shall file interim
reports summari zing his or her activities on the proceedi ng during that
time period as well as fees and costs incurred;

(g) To advise the court of the need for appointnment of counsel for
the alleged incapacitated person within five court days after the
meeting described in (a) of this subsection unless (i) counsel has
appear ed, (iit) the alleged incapacitated person affirmatively
communicated a wish not to be represented by counsel after being
advised of the right to representation and of the conditions under
whi ch court-provided counsel may be available, or (iii) the alleged
i ncapaci tated person was unable to communi cate at all on the subject,
and the guardian ad litemis satisfied that the alleged incapacitated
person does not affirmatively desire to be represented by counsel.

((65))) (B6) If the petition is brought by an interested person or
entity requesting the appointnment of sonme other qualified person or
entity and a prospective guardian or |limted guardi an cannot be found,
the court shall order the guardian ad litem to investigate the
avai lability of a possible guardian or limted guardian and to incl ude
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the findings in a report to the court pursuant to subsection (({4)))
(5 (f) of this section.

((66))) (7) The parties to the proceeding may file responses to the
guardian ad litemreport with the court and deliver such responses to
the other parties and the guardian ad litem at any tinme up to the
second day prior to the hearing. |If a guardian ad litemfails to file
his or her report in a tinely manner, the hearing shall be continued to
give the court and the parties at | east fifteen days before the hearing
toreviewthe report. At any tine during the proceedi ng upon noti on of
any party or on the court’s own notion, the court may renove the
guardian ad litemfor failure to performhis or her duties as specified
in this chapter, provided that the guardian ad litem shall have five
days’ notice of any notion to renove before the court enters such
order. In addition, the court in its discretion nmay reduce a guardi an
ad litems fee for failure to carry out his or her duties.

((6H)) (8) The court appointed guardian ad litem shall have the
authority, in the event that the alleged incapacitated person is in
need of energency life-saving nedical services, and is wunable to
consent to such nedi cal services due to incapacity pending the hearing
on the petition to give consent for such energency |ife-saving nedical
services on behalf of the alleged incapacitated person.

((8))) (9) The court-appointed guardian ad |item shall have the
authority to nove for tenporary relief under chapter 7.40 RCW to
protect the alleged incapacitated person from abuse, neglect,
abandonnent, or exploitation, as those ternms are defined in RCW
74.34.020, or to address any other energency needs of the alleged
i ncapaci tated person. Any alternative arrangenent executed before
filing the petition for guardianship shall remain effective unless the
court grants the relief requested under chapter 7.40 RCW or unless,
following notice and a hearing at which all parties directly affected
by the arrangenent are present, the court finds that the alternative
arrangenent should not remain effective.

((69)Y)) (10) The guardian ad litemshall receive a fee determ ned
by the court. The fee shall be charged to the alleged incapacitated
person unless the court finds that such paynment would result in
substanti al hardshi p upon such person, in which case the county shal
be responsible for such costs: PROVI DED, That if no guardian or
l[imted guardian is appointed the court may charge such fee to the
petitioner or the alleged incapacitated person, or divide the fee, as
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it deens just; and if the petition is found to be frivolous or not
brought in good faith, the guardian ad litem fee shall be charged to
the petitioner. The court shall not be required to provide for the
paynment of a fee to any sal aried enpl oyee of a public agency.

((£26))) (11) Upon the presentation of the guardian ad litemreport
and the entry of an order either dismssing the petition for
appoi nt ment of guardian or |imted guardi an or appoi nting a guardi an or
[imted guardian, the guardian ad litem shall be dism ssed and shal
have no further duties or obligations unless otherwi se ordered by the
court. If the court orders the guardian ad litemto perform further
duties or obligations, they shall not be perforned at county expense.

((H))) (12) The guardian ad litem shall appear in person at al
hearings on the petition unless all parties provide a witten waiver of
the requirenent to appear.

((2))) (13) At any hearing the court may consider whether any
person who nmakes deci sions regarding the all eged incapacitated person
or estate has breached a statutory or fiduciary duty.

Sec. 2. RCW11.88.120 and 1991 ¢ 289 s 7 are each anended to read
as follows:

(1) At any tine after establishnment of a guardianship or
appoi ntnment of a guardian, the court may, upon the death of the
guardian or limted guardian, or, for other good reason, nodify or
term nate the guardi anshi p or replace the guardian or Iimted guardian.

(2) Any person, including an incapacitated person, may apply to the
court for an order to nodify or termnate a guardi anship or to repl ace

a guardian or limted guardian. If applicants are represented by
counsel, counsel shall nove for an order to show cause why the relief
request ed should not be granted. |If applicants are not represented by

counsel, they may nove for an order to show cause, or they may deliver
a witten request to the clerk of the court.

(3) By the next judicial day after receipt of an unrepresented
person’s request to nodify or termnate a guardianship order, or to
replace a guardian or limted guardian, the clerk shall deliver the
request to the court. The court may (a) direct the clerk to schedul e
a hearing, (b) appoint a guardian ad litemto investigate the issues
raised by the application or to take any energency action the court
deens necessary to protect the i ncapacitated person until a hearing can
be held, ((er)) (c) deny the application without scheduling a hearing,
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if it appears based on docunents in the court file that the application
is frivolous, or (d) order a nmediation under RCW 11.88.090(2). Any
deni al of an application without a hearing shall be inwiting with the
reasons for the denial explained. A copy of the order shall be nmuailed
by the clerk to the applicant, to the guardian, and to any ot her person
entitled to receive notice of proceedings inthe matter. Unless within
thirty days after receiving the request from the clerk the court
directs otherwise, the clerk shall schedule a hearing on the request
and mail notice to the guardian, the incapacitated person, the
applicant, all counsel of record, and any other person entitled to
recei ve notice of proceedings in the matter.

(4) In a hearing on an application to nodify or termnate a
guardi anship, or to replace a guardian or limted guardian, the court
may grant such relief as it deens just and in the best interest of the
i ncapaci t ated person.

(5) The court may order persons who have been renoved as guardi ans
to deliver any property or records belonging to the incapacitated
person in accordance with the court’s order. Simlarly, when guardi ans
have di ed or been renoved and property or records of an incapacitated
person are being held by any other person, the court may order that
person to deliver it in accordance wth the court’s order
Di sobedi ence of an order to deliver shall be punishable as contenpt of
court.

~-- END ---
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