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S-2339. 2

SUBSTI TUTE SENATE BI LL 5748

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Session

By Senate Commttee on Natural Resources, GCcean & Recreation
(originally sponsored by Senator Jacobsen)

READ FI RST TI ME 02/ 28/ 07.

AN ACT Relating to ballast water nanagenent; anending RCW
77.120. 010, 77.120. 020, 77.120. 030, 77.120. 070, 90. 48. 020, and
90. 48. 030; anendi ng 2004 c 227 s 2 (uncodified); adding new sections to
chapter 77.120 RCW repealing RCW 77.120.060, 77.120.080, and
77.120.090; and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW77.120.010 and 2000 ¢ 108 s 2 are each anmended to read
as follows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Ballast tank" neans any tank or hold on a vessel used for
carrying ballast water, whether or not the tank or hold was designed
for that purpose.

(2) "Ballast water" nmeans any water and nmatter taken on board a
vessel to control or maintain trim draft, stability, or stresses of
the vessel, without regard to the manner in which it is carried.

(3) "Enmpty/refill exchange" neans to punp out, until the tank is
enpty or as close to enpty as the master or operator determnes is

p. 1 SSB 5748



© 00 N O Ol WDN P

W W W W W W WwWwwWwWwWwWMNDDNDNDMDNDNMNMNDNMDDNMNMNDMNMDNMNMNMDNEPRPPRPEPRPRPRPEPRPERPRERPPRPRE
0O NO O A W NPEFP O OOWuNOD O P~ WNEOOooOOWwNO O~ owDdNDEe. o

safe, the ballast water taken on in ports, estuarine, or territoria

waters, and then refilling the tank wth open sea waters.
(4) "Exchange" neans to replace the water in a ballast tank using
ei ther flow through exchange, enpty/refill exchange, or other exchange

met hodol ogy recommended or required by the United States coast guard.

(5 "Flow through exchange”" neans to flush out ballast water by
punping in mdocean water at the bottom of the tank and continuously
overflowng the tank from the top until three full volunmes of water
have been changed to mnimze the nunber of original organisns
remai ning in the tank.

(6) "Nonindi genous species" neans any species or other viable
bi ol ogi cal material that enters an ecosystem beyond its natural range.

(7) "Open sea exchange" neans an exchange that occurs fifty or nore
nautical mles offshore. |If the United States coast guard requires a
vessel to conduct an exchange further offshore, then that distance is
the required distance for purposes of conpliance with this chapter.

(8 "Recognized marine trade association" nmeans those trade
associations in Washington state that pronote inproved ballast water
managenent practices by educating their nenbers on the provisions of
this chapter, participating in regional ballast water coordination
through the Pacific ballast water group, assisting the departnent in
the collection of ballast water exchange forns, and the nonitoring of
bal | ast water. This includes nenbers of the Puget Sound marine
commttee for Puget Sound and the Colunbia river steanship operators
association for the Colunbia river.

(9) "Sedinents" neans any matter settled out of ballast water
wi thin a vessel

(10) "Untreated ballast water" includes exchanged or unexchanged
bal | ast water that has not undergone treatnent, boat, barge, or other
floating craft.

(11) "Vessel" neans a ((setf—proepetted)) ship ((Hr—coerreree)),
boat, barge, or other floating craft of three hundred gross tons or
nmore, United States and foreign, carrying, or capable of carrying,
ballast water into the coastal waters of the state after operating
outside of the coastal waters of the state, except those vessels
described in RCW 77.120. 020.

(12) "Voyage" neans any transit by a vessel destined for any
Washi ngton port.
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(13) "Waters of the state" neans any surface waters, including
internal waters contiguous to state shorelines within the boundaries of
the state.

Sec. 2. RCW77.120.020 and 2000 ¢ 108 s 3 are each anmended to read
as follows:

(1) This chapter applies to all vessels carrying ballast water into
the waters of the state froma voyage, except:

(a) A vessel of the United States departnent of defense or United
St ates coast guard subject to the requirenents of section 1103 of the
national 1invasive species act of 1996, or any vessel of the arned
forces, as defined in 33 U S. C Sec. 1322(a)(14), that is subject to
the uniform national discharge standards for vessels of the arned
forces under 33 U.S.C. Sec. 1322(n);

(b) A vessel ((£+))) that discharges ballast water or sedinents
only at the | ocation where the ballast water or sedinents originated,
if the ballast water or sedinents do not mx with ballast water or

sedinents from areas other than open sea waters((+—e+—)r—that—dees
not—d-seharge—hatast—water—nVashington—waters) ) . and

(c) A vessel in innocent passage, nerely traversing the ((+naternal

Canada;)) territorial sea of the United States and not entering or

departing a United States port, ((er—a—vessel—in—inrneocent—passage-

hich | | | . I . ol Y . I
States—and—not—entering—or—departtng—a—Untrted—States—port—)) or not
navigating the internal waters of the United States((+—and

” I | | I I I ol ball
wat-er—Hhto—the—waters—of—the—state)), and that does not discharge
ballast water into the waters of the state.

(2) This chapter does not authorize the discharge of oil or noxious
liquid substances in a manner prohibited by state, federal, or
international laws or regulations. Bal | ast water containing oil,
noxi ous |liquid substances, or any other pollutant shall be discharged
i n accordance with the applicable requirenents.

(3) The master or operator in charge of a vessel is responsible for
the safety of the vessel, its crew, and its passengers. Not hing in
this chapter relieves the master or operator in charge of a vessel of
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the responsibility for ensuring the safety and stability of the vessel
or the safety of the crew and passengers.

Sec. 3. RCW77.120.030 and 2004 c 227 s 3 are each anended to read
as follows:

(1) The owner or operator in charge of any vessel covered by this
chapter is required to ensure that the vessel under their ownership or
control does not discharge ballast water into the waters of the state
except as authorized by this section.

(2) of this section and subject to RCW 77.120.040.))
(2) ((AHer—3Jduly—31,—20074-)) D scharge of ballast water into waters

of the state is authorized only if there has been an open sea exchange
or if the vessel has treated its ballast water to neet standards set by
the departnment consistent with applicable state and federal | aws.

{ { Vhen—wealther—or—exraordinary—chregnstances—pake—acecess—totreabrent
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repoerts—))
(3) The departnent, in consultation with the ballast water work

group, or simlar collaborative forum shall adopt by rule standards
for the discharge of ballast water into the waters of the state and
their inplenentation tinelines. The standards are intended to ensure
that the discharge of ballast water poses mnimal risk of introducing

noni ndi genous speci es. I n devel opi ng these standards, the departnment
shall consider the extent to which the requirenent is technologically
and practically feasible. VWere practical and appropriate, the

standards nust be conpatible with standards set by the United States
coast quard, the federal clean water act (33 U.S.C. Sec. 1251-1387), or
the international maritinme organi zation.

(4) 1f the nmaster, operator, or person in charge of a vessel
decides that the open sea exchange or treatnent of ballast waters would
threaten the safety of the vessel, its crew, or its passengers, because
of adverse weather, vessel design limtations, equipnent failure, or
any other extraordinary conditions, the naster, operator, or person in
charge of a vessel nust chemcally treat the ballast water prior to
discharge to ensure that aquatic invasive species are destroyed. A
master, operator, or person in charge of a vessel who relies on this
exenption nust file docunentation defined by the departnent, subject
to: (a) Paynent of a fee not to exceed five thousand dollars; (b)
discharging only the mninmal anpbunt of ballast water operationally
necessary; (c) docunenting the |ocation of the discharge, chem cal used
to treat the ballast water, and ampunt of chenmical applied; (d)
ensuring that ballast water records accurately reflect any reasons for
not conplying with the nandatory requirenents; and (e) any other
requirenents identified by the departnment by rule as provided in
subsections (3) and (6) of this section.
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(5) For treatnent technologies requiring shipyard nodification

2004)), the departnent may enter into a conpliance plan with the vesse

owner. The compliance plan must include a tinmeline consistent with
drydock and shi pyard schedules for completion of the nodification. The
depart nent shal | adopt rules for conpliance plans under this

subsecti on.

(6) For an exenption clained in subsection (4) of this section, the
departnent shall adopt rules for defining exenption conditions,
requi renents, conpliance plans, and recommended chem cals for treatnent
and correspondi ng dose concentration levels to neet the intent of this
section.

((66))) (7) The departnent shall make every effort to align ball ast
wat er standards with adopted international and federal standards while
ensuring that the goals of this chapter are net.

((6H)) (8) The requirenents of this section do not apply to a
vessel discharging ballast water or sedinents that originated solely
within the waters of Washington state, the Colunbia river system or
the internal waters of British Colunbia south of latitude fifty degrees
north, including the waters of the Straits of Georgia and Juan de Fuca.

((68))) (9) Open sea exchange is an exchange that occurs fifty or
nmore nautical mles offshore. If the United States coast guard
requires a vessel to conduct an exchange further offshore, then that
di stance is the required di stance for purposes of conpliance with this
chapter.

Sec. 4. 2004 c 227 s 2 (uncodified) is anended to read as foll ows:

(1) The director of the departnent ((et—F++sh—and—wltdHfe)) nust
establish the ballast water work group.

(2) The ballast water work group consists of the follow ng
i ndi vi dual s:

(a) One staff person fromthe governor's executive policy office.
Thi s person nust act as chair of the ballast water work group;

(b) Two representatives fromthe Puget Sound steanshi p operators;

(c) Two representatives from the Colunbia river steanship
operators;
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(d) Three representatives fromthe Washi ngton public ports, one of
whom nmust be a marine engi neer;

(e) Two representatives fromthe petroleumtransportation industry;

(f) One representative from the Puget Sound water quality action
t eam

(g) Two representatives fromthe environnental conmunity;

(h) One representative of the shellfish industry;

(1) One representative of the tribes;

(J) One representative of maritinme |abor; ((and))

(k) ©One representative from the departnent ((et—Hsh—and
witdbife));,

(1) One representative fromthe departnent of ecol ogy; and

(M One representative fromthe cruise ship industry.

(3) The ballast water work group nust ((study—and—provide—arepoert
to—thetegtstatureby becerber—15—2006—the followmngissues)) begin

operation immediately upon the effective date of this section. The
Puget Sound action teamor its successor agency nust provide staff for
the ball ast water work group fromexisting personnel within the action

team The ball ast water work group nust:

p. 7 SSB 5748
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report to the leqgislature by July 1, 2009, on the progress of the work

group on the tasks listed in this section, and report on conpliance
with this act, and recommendations for inprovenents, if any, to the
bal | ast water program

(b) Wrk with the state of Oegon to develop a consistent,
coordi nated, and enforceable ballast water nmanagenent programfor the
Colunbia river that is acceptable to both states;

(c) Advise the departnent as it develops a programto establish and
nmai ntain an inventory of introduced noni ndi genous plants and aninals in

state waters in and adjacent to ports, harbors, oil transfer
facilities, grain elevators, and other ship-berthing facilities and
evaluate the effectiveness of the program and a program to assess
vessel -specific risks;

(d) Help the departnent review the needs of the ballast water
program including research investnents, and identify unnet needs, and
work through the Puget Sound action teanis and the departnment's
internal budget devel opnent process to secure needed funds;

(e) Help the departnent develop and align the state program with
national and regional ballast water nmanagenent prograns;

(f) Assist the departnment by developing a workable technical and
financial assistance programto support the shipping industry to conply

wth state ballast water laws and rul es;

(g) Wrk with the United States coast quard and the departnent of
ecology to inprove coordination and integration of vessel inspection
procedures anong agencies that board and inspect vessels and identify
ways to mnimze apparent duplication of effort, work nore effectively
with vessel masters and crew, and recommend changes to state law to
streaniine the program if needed,;

(h) Qutline funding, policy, and programrecomendati ons to support

the state's nanagenent program
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(i) Coordinate, in association with the departnents of fish and
wildlife, ecology, and natural resources, the Puget Sound action team
the WAshi ngton invasive species council, and other interested parties,
the developnent of a managenent approach for nonballast water ship
vectors as a source of noni ndi genous species such as ship hull fouling,
sea chests and equi pnent, and vessels equipped with ballast tanks that
carry no ball ast onboard;

(J) Review and provide comment on proposed federal |egislation,
international and regional prograns, and other policy arenas;

(k) Harnoni ze the state ballast water programw th western coastal
states, British Colunbia, and Canada;

(1) Wrk with the departnent's science advisory panel to develop a
science research plan and estimated costs to answer key research and
managenent questi ons;

(m Provide recommendations and technical information to assist the
departnent in determning if and when it is necessary or advisable to
adjust rules and guidance for the ballast water nanagenent programto
achi eve resource goals and objectives;

(n) O her responsibilities, as necessary.

((65))) (4) The director nust also nonitor the activities of the
task force created by the state of Owegon in 2001 O. Laws 722,
concerning ballast water managenent. The director shall provide the
bal l ast water work group with periodic updates of the Oegon task
force's efforts at devel oping a ballast water managenent system

(({6){a) The ballast water work group expires June 30, 2007.

{b) This section expires June 30, 2007.))

Sec. 5. RCW77.120.070 and 2000 ¢ 108 s 8 are each anended to read
as follows:

(1) ((Except as limted by subsection (2) or (3) of this section,))
The departnent may establish by rule schedules for any penalty all owed
in this chapter. The schedules may provide for the increnental
assessnent of a penalty based on criteria established by rule.

(2) The director or the director's designee may inpose a civil
penalty or warning for a violation of the requirenents of this chapter
on the owner or operator in charge of a vessel who fails to conply with
the requirenents inposed under RCW 77.120.030 and 77.120. 040. The
penalty shall not exceed ((#+ve)) twenty-seven thousand five hundred
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dollars for each day of a continuing violation. In determining the
amount of a civil penalty, the departnent shall set standards by rule
that consider if the violation was intentional, negligent, or wthout
any fault, and shall consider the quality and nature of risks created
by the violation. The owner or operator subject to such a penalty nmay
contest the determ nation by requesting an adjudicative proceeding
within twenty days. Any determi nation not tinely contested is fina
and nmay be reduced to a judgnment enforceable in any court wth
jurisdiction. If the departnment prevails using any judicial process to
collect a penalty under this section, the departnent shall also be
awarded its costs and reasonabl e attorneys' fees.

fiting of false docunents.
4y)) (38) The departnent, in cooperation with the United States
coast guard, may enforce the requirenents of this chapter

NEW SECTION. Sec. 6. A new section is added to chapter 77.120 RCW
to read as foll ows:

The departnment may assess a fee for any exenptions allowed under
this chapter. Such a fee may not exceed five thousand dollars. The
departnment may establish by rule schedules for any fee allowed in this
chapter. The schedul es may provide for the increnental assessnent of
a penalty based on criteria established by rule.

NEW SECTION. Sec. 7. A new section is added to chapter 77.120 RCW
to read as foll ows:

(1) The ball ast water managenent account is created in the custody
of the state treasurer. All receipts fromlegislative appropriations,
gifts, grants, donations, penalties, and mtigation fees received under
this chapter nmust be deposited into the account.

(2) The account is subject to allotnent procedures under chapter
43.88 RCW but an appropriation is not required. Only the director or
the director's designee may authorize expenditures from the account.

SSB 5748 p. 10
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Expenditures from the account nay be used only to carry out the
pur poses of this chapter or support the goals of this chapter through
research and nonitoring except:

(a) Expenditures may not be used for the salaries of permanent
depart nment enpl oyees; and

(b) Penalties deposited into the account nay be wused, in
consultation wth the ballast water work group created in section 4 of
this act, only to support basic and applied research and carry out
education and outreach related to the state's ballast water nmanagenent.

NEW SECTION. Sec. 8. A new section is added to chapter 77.120 RCW
to read as foll ows:

The departnment may issue a special operating authorization for
passenger vessels conducting or assisting in research and testing
activities to determne the presence of invasive species in ballast
water collected in the waters of southeast Alaska north of |latitude
fifty-four degrees thirty mnutes north to sixty-one degrees ten
m nutes north, extending to |ongitude one hundred forty-nine degrees
thirty mnutes west. Such testing and research shall be reviewed by
the ballast water work group and the findings included in the report to
the legislature referenced in section 4 of this act.

Sec. 9. RCW90.48.020 and 2002 ¢ 161 s 4 are each anended to read
as follows:

Whenever the word "person” is used in this chapter, it shall be
construed to include any political subdivision, governnent agency,
muni ci pality, industry, public or private corporation, copartnership,
association, firm individual or any other entity whatsoever.

Werever the words "waters of the state" shall be used in this
chapter, they shall be construed to include |akes, rivers, ponds,
streanms, inland waters, underground waters, salt waters and all other
surface waters and watercourses within the jurisdiction of the state of
Washi ngt on.

Whenever the word "pollution” is used in this chapter, it shall be
construed to mean such contam nation, or other alteration of the
physical, chem cal or biological properties, of any waters of the
state, including change in tenperature, taste, color, turbidity, or
odor of the waters, or such discharge of any liquid, gaseous, solid,
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radi oactive, or other substance into any waters of the state as wll or

is likely to create a nuisance or render such waters harnful
detrinmental or injurious to the public health, safety or welfare, or to
donestic, comercial, industrial, agricultural, recreational, or other
legitimate beneficial uses, or to livestock, wild animals, birds, fish
or other aquatic life. "Pollution" shall not include energency
di scharge of ballast water as provided under RCW 77.120.030(4).
Wherever the word "departnment” is used in this chapter it shall

mean the departnent of ecol ogy.

Whenever the word "director” is used in this chapter it shall nean
the director of ecol ogy.

Whenever the words "aquatic noxi ous weed" are used in this chapter,
t hey have the neaning prescribed under RCW 17. 26. 020.

Whenever the words "general sewer plan" are used in this chapter
they shall be construed to include all sewerage general plans, sewer
general conprehensive plans, plans for a system of sewerage, and other
pl ans for sewer systens adopted by a | ocal governnent entity including
but not limted to cities, towns, public utility districts, and water-
sewer districts.

Sec. 10. RCW 90.48.030 and 1987 c¢c 109 s 123 are each anmended to
read as foll ows:

The departnent shall have the jurisdiction to control and prevent
the pollution of streanms, |akes, rivers, ponds, inland waters, salt
wat ers, water courses, and other surface and underground waters of the
state of WAshington. The departnent shall not have jurisdiction over,
and this chapter shall not apply to, energency discharge of ballast
water as provi ded under RCW 77.120.030(4).

NEW SECTION. Sec. 11. Section 4 of this act is added to chapter
77.120 RCW

NEW SECTION. Sec. 12. The followng acts or parts of acts are
each repeal ed:

(1) RCW 77.120.060 (Report to legislature--Results of chapter) and
2002 ¢ 282 s 4 & 2000 ¢ 108 s 7;

(2) RCW77.120.080 (Legislative review of chapter--Recomendati ons)
and 2000 ¢ 108 s 9; and

SSB 5748 p. 12



1 (3) RCW77.120.090 (Ballast water information system-|nprovenents)
2 and 2002 c 282 s 5.

~-- END ---
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