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5810.E AMH JUDI TANG 072 

    

ESB 5810 - H COMM AMD  
By Committee on Judiciary 

ADOPTED 4/09/2009  

 Strike everything after the enacting clause and in sert the 

following: 

 " Sec. 1.  RCW 61.24.005 and 1998 c 295 s 1 are each amended t o 

read as follows: 

 The definitions in this section apply throughout t his chapter 

unless the context clearly requires otherwise. 

 (1) "Grantor" means a person, or its successors, w ho executes a 

deed of trust to encumber the person's interest in property as 

security for the performance of all or part of the borrower's 

obligations. 

 (2) "Beneficiary" means the holder of the instrume nt or document 

evidencing the obligations secured by the deed of t rust, excluding 

persons holding the same as security for a differen t obligation. 

 (3) "Affiliate of beneficiary" means any entity wh ich controls, is 

controlled by, or is under common control with a be neficiary. 

 (4) "Trustee" means the person designated as the t rustee in the 

deed of trust or appointed under RCW 61.24.010(2). 

 (5) "Borrower" means a person or a general partner  in a 

partnership, including a joint venture, that is lia ble for all or part 

of the obligations secured by the deed of trust und er the instrument 

or other document that is the principal evidence of  such obligations, 

or the person's successors if they are liable for t hose obligations 

under a written agreement with the beneficiary. 

 (6) "Guarantor" means any person and its successor s who is not a 

borrower and who guarantees any of the obligations secured by a deed 

of trust in any written agreement other than the de ed of trust. 
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 (7) "Commercial loan" means a loan that is not mad e primarily for 

personal, family, or household purposes. 

 (8) "Trustee's sale" means a nonjudicial sale unde r a deed of 

trust undertaken pursuant to this chapter. 

 (9) "Fair value" means the value of the property e ncumbered by a 

deed of trust that is sold pursuant to a trustee's sale.  This value 

shall be determined by the court or other appropria te adjudicator by 

reference to the most probable price, as of the dat e of the trustee's 

sale, which would be paid in cash or other immediat ely available 

funds, after deduction of prior liens and encumbran ces with interest 

to the date of the trustee's sale, for which the pr operty would sell 

on such date after reasonable exposure in the marke t under conditions 

requisite to a fair sale, with the buyer and seller  each acting 

prudently, knowledgeably, and for self-interest, an d assuming that 

neither is under duress. 

 (10) "Record" and "recorded" includes the appropri ate registration 

proceedings, in the instance of registered land. 

 (11) "Person" means any natural person, or legal o r governmental 

entity. 

 (12) "Owner-occupied" means property that is the p rincipal 

residence of the borrower.  

 (13) "Residential real property" means property co nsisting solely 

of a single family residence, a residential condomi nium unit, or a 

residential cooperative unit.  

 (14) "Tenant-occupied property" means property con sisting solely 

of residential real property that is the principal residence of a 

tenant subject to chapter 59.18 RCW or other buildi ng with four or 

fewer residential units that is the principal resid ence of a tenant 

subject to chapter 59.18 RCW.  

 NEW SECTION.  Sec. 2.  A new section is added to chapter 

61.24 RCW to read as follows: 

 (1)(a) A trustee, beneficiary, or authorized agent may  not issue a 

notice of default under RCW 61.24.030(8) until thir ty days after 
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initial contact with the borrower is made as requir ed under (b) of 

this subsection or thirty days after satisfying the  due diligence 

requirements as described in subsection (5) of this  section. 

 (b) A beneficiary or authorized agent shall contac t the borrower 

by letter and by telephone in order to assess the bo rrower's financial 

ability to pay the debt secured by the deed of trus t and explore 

options for the borrower to avoid foreclosure.  The  letter required 

under this subsection must be mailed in accordance with subsection 

(5)(a) of this section and must include the informa tion described in 

subsection (5)(a) and (5)(e)(i) through (iv) of thi s section.   

 (c) During the initial contact, the beneficiary or  authorized 

agent shall advise the borrower that he or she has the right to 

request a subsequent meeting and, if requested, the  beneficiary or 

authorized agent shall schedule the meeting to occu r within fourteen 

days of the request.  The assessment of the borrowe r's financial 

ability to repay the debt and a discussion of options may occur during 

the initial contact or at a subsequent meeting sche duled for that 

purpose.  At the initial contact, the borrower must  be provided the 

toll-free telephone number made available by the de partment to find a 

department-certified housing counseling agency and the toll-free 

numbers for the Department of Financial Institution s and the statewide 

civil legal aid hotline for possible assistance and  referrals.   

 (d) Any meeting under this section may occur telep honically. 

 (2) A notice of default issued under RCW 61.24.030(8 ) must include 

a declaration, as provided in subsection (9) of thi s section, from the 

beneficiary or authorized agent that it has contact ed the borrower as 

provided in subsection (1)(b) of this section, it h as tried with due 

diligence to contact the borrower under subsection (5) of this 

section, or the borrower has surrendered the proper ty to the trustee, 

beneficiary, or authorized agent.  Unless the truste e has violated his 

or her duty under RCW 61.24.010(4), the trustee is e ntitled to rely on 

the declaration as evidence that the requirements o f this section have 

been satisfied, and the trustee is not liable for t he beneficiary's or 
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its authorized agent's failure to comply with the re quirements of this 

section. 

 (3) A beneficiary's or authorized agent's loss mit igation 

personnel may participate by telephone during any c ontact required 

under this section. 

 (4) Within fourteen days after the initial contact  under 

subsection (1) of this section, if a borrower has d esignated a 

department-certified housing counseling agency, att orney, or other 

advisor to discuss with the beneficiary or authoriz ed agent, on the 

borrower's behalf, options for the borrower to avoi d foreclosure, the 

borrower shall inform the beneficiary or authorized  agent and provide 

the contact information.  The beneficiary or author ized agent shall 

contact the designated representative for the borro wer for the 

discussion within fourteen days after the represent ative is designated 

by the borrower.  Any deed of trust modification or  workout plan 

offered at the meeting with the borrower's designat ed representative 

by the beneficiary or authorized agent is subject t o approval by the 

borrower. 

 (5) A notice of default may be issued under RCW 61 .24.030(8) if a 

beneficiary or authorized agent has not contacted a  borrower as 

required under subsection (1)(b) of this section an d the failure to 

contact the borrower occurred despite the due dilig ence of the 

beneficiary or authorized agent.  Due diligence req uires the 

following: 

 (a) A beneficiary or authorized agent shall first attempt to 

contact a borrower by sending a first-class letter to the address in 

the beneficiary's records for sending account state ments to the 

borrower and to the address of the property encumbe red by the deed of 

trust.  The letter must include the toll-free telep hone number made 

available by the department to find a department-ce rtified housing 

counseling agency, and the following information: 

 "You may contact the Department of Financial Insti tutions, the 

Washington State Bar Association, or the statewide civil legal aid 

hotline for possible assistance or referrals." 
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 (b)(i) After the letter has been sent, the benefic iary or 

authorized agent shall attempt to contact the borrowe r by telephone at 

least three times at different hours and on differe nt days.  Telephone 

calls must be made to the primary and secondary tel ephone numbers on 

file with the beneficiary or authorized agent. 

 (ii) A beneficiary or authorized agent may attempt  to contact a 

borrower using an automated system to dial borrower s if the telephone 

call, when answered, is connected to a live represe ntative of the 

beneficiary or authorized agent. 

 (iii) A beneficiary or authorized agent satisfies the telephone 

contact requirements of this subsection (5)(b) if t he beneficiary or 

authorized agent determines, after attempting conta ct under this 

subsection (5)(b), that the borrower's primary tele phone number and 

secondary telephone number or numbers on file, if a ny, have been 

disconnected or are not good contact numbers for th e borrower. 

 (c) If the borrower does not respond within fourte en days after 

the telephone call requirements of (b) of this subs ection have been 

satisfied, the beneficiary or authorized agent shal l send a certified 

letter, with return receipt requested, to the borro wer at the address 

in the beneficiary's records for sending account st atements to the 

borrower and to the address of the property encumbe red by the deed of 

trust.  The letter must include the information des cribed in 

subsection (5)(e)(i) through (iv) of this section. 

 (d) The beneficiary or authorized agent shall prov ide a means for 

the borrower to contact the beneficiary or authoriz ed agent in a 

timely manner, including a toll-free telephone numb er or charge-free 

equivalent that will provide access to a live repre sentative during 

business hours. 

 (e) The beneficiary or authorized agent shall post  a link on the 

home page of the beneficiary's or authorized agent' s internet web 

site, if any, to the following information: 

 (i) Options that may be available to borrowers who  are unable to 

afford their mortgage payments and who wish to avoi d foreclosure, and 
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instructions to borrowers advising them on steps to  take to explore 

those options; 

 (ii) A list of financial documents borrowers should collect and be 

prepared to present to the beneficiary or authorize d agent when 

discussing options for avoiding foreclosure; 

 (iii) A toll-free telephone number or charge-free equivalent for 

borrowers who wish to discuss options for avoiding foreclosure with 

their beneficiary or authorized agent; and 

 (iv) The toll-free telephone number or charge-free  equivalent made 

available by the department to find a department-ce rtified housing 

counseling agency. 

 (6) Subsections (1) and (5) of this section do not apply if an y of 

the following occurs: 

 (a) The borrower has surrendered the property as e videnced by 

either a letter confirming the surrender or deliver y of the keys to 

the property to the trustee, beneficiary, or author ized agent; or 

 (b) The borrower has filed for bankruptcy, and the b ankruptcy stay 

remains in place, or the borrower has filed for ban kruptcy and the 

bankruptcy court has granted relief from the bankru ptcy stay allowing 

enforcement of the deed of trust. 

 (7)(a) This section applies only to deeds of trust  made from 

January 1, 2003, to December 31, 2007, inclusive, t hat are recorded 

against owner-occupied residential real property.  This section does 

not apply to deeds of trust:  (i) Securing a commer cial loan; (ii) 

securing obligations of a grantor who is not the bo rrower or a 

guarantor; or (iii) securing a purchaser's obligati ons under a seller-

financed sale.   

 (b) This section does not apply to association ben eficiaries 

subject to chapters 64.32, 64.34, or 64.38 RCW.   

 (8) As used in this section: 

 (a) "Department" means the United States department of housing and 

urban development. 

 (b) "Seller-financed sale" means a residential rea l property 

transaction where the seller finances all or part o f the purchase 
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price, and that financed amount is secured by a dee d of trust against 

the subject residential real property. 

 (9) The form of declaration to be provided by the beneficiary or 

authorized agent as required under subsection (2) of  this section must 

be in substantially the following form: 

 

"FORECLOSURE LOSS MITIGATION FORM 

 

Please select applicable option(s) below. 

 

 The undersigned beneficiary or authorized agent fo r the 

beneficiary hereby represents and declares under th e penalty of 

perjury that [check the applicable box and fill in any blanks so that 

the trustee can insert, on the beneficiary's behalf , the applicable 

declaration in the notice of default required under  chapter 61.24 

RCW]: 

 (1) [ ] The beneficiary or beneficiary's authorize d agent has 

contacted the borrower under, and has complied with,  section 1 of this 

act (contact provision to "assess the borrower's fi nancial ability to 

pay the debt secured by the deed of trust and explo re options for the 

borrower to avoid foreclosure").  

 (2) [ ] The beneficiary or beneficiary's authorize d agent has 

exercised due diligence to contact the borrower as required in section 

1(5) of this act and, after waiting fourteen days a fter the 

requirements in section 1 of this act were satisfie d, the beneficiary 

or the beneficiary's authorized agent sent to the b orrower(s), by 

certified mail, return receipt requested, the lette r required under 

section 1 of this act. 

 (3) [ ] The borrower has surrendered the secured p roperty as 

evidenced by either a letter confirming the surrend er or by delivery 

of the keys to the secured property to the benefici ary, the 

beneficiary's authorized agent or to the trustee. 

 (4) [ ] Under section 1 of this act, the beneficia ry or the 

beneficiary's authorized agent has verified informa tion that, on or 
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before the date of this declaration, the borrower(s ) has filed for 

bankruptcy and the bankruptcy stay remains in place , or the borrower 

has filed for bankruptcy and the bankruptcy court h as granted relief 

from the bankruptcy stay allowing the enforcement o f the deed of 

trust." 

NEW SECTION.  Sec. 3.  A new section is added to chapter 61.24 RCW 

to read as follows: 

 If the trustee elects to foreclose the interest of a ny occupant of 

tenant-occupied property, upon posting a notice of trustee's sale 

under RCW 61.24.040, the trustee or its authorized a gent shall post in 

the manner required under RCW 61.24.040(1)(e) and s hall mail at the 

same time in an envelope addressed to the "Resident  of property 

subject to foreclosure sale" the following notice: 

 

 "The foreclosure process has begun on this propert y, which may 

affect your right to continue to live in this prope rty.  Ninety days 

or more after the date of this notice, this propert y may be sold at 

foreclosure.  If you are renting this property, the new property owner 

may either give you a new rental agreement or provi de you with a 

sixty-day notice to vacate the property.  You may w ish to contact a 

lawyer or your local legal aid or housing counseling  agency to discuss 

any rights that you may have." 

NEW SECTION.  Sec. 4.  A new section is added to chapter 61.24 RCW 

to read as follows: 

 (1) A tenant or subtenant in possession of a resid ential real 

property at the time the property is sold in foreclosur e must be given 

sixty days' written notice to vacate before the ten ant or subtenant 

may be removed from the property as prescribed in c hapter 59.12 RCW.  

Notwithstanding the notice requirement in this subs ection, a tenant 

may be evicted for waste or nuisance in an unlawful  detainer action 

under chapter 59.12 RCW. 
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 (2) This section does not prohibit the new owner o f a property 

purchased pursuant to a trustee's sale from negotia ting a new purchase 

or rental agreement with a tenant or subtenant.   

 (3) This section does not apply if the borrower or gr antor remains 

on the property as a tenant, subtenant, or occupant . 

NEW SECTION.  Sec. 5.  Sections 3 and 4 of this act apply only to 

the foreclosure of tenant-occupied property.  

NEW SECTION.  Sec. 6.  A new section is added to chapter 61.24 RCW 

to read as follows: 

 (1) The failure of the borrower or grantor to bring a  civil action 

to enjoin a foreclosure sale under this chapter may  not be deemed a 

waiver of a claim for damages asserting: 

 (a) Common law fraud or misrepresentation; 

 (b) A violation of Title 19 RCW; or 

 (c) Failure of the trustee to materially comply wi th the 

provisions of this chapter. 

 (2) The nonwaived claims listed under subsection ( 1) of this 

section are subject to the following limitations: 

 (a) The claim must be asserted or brought within t wo years from 

the date of the foreclosure sale or within the appl icable statute of 

limitations for such claim, whichever expires earli er; 

 (b) The claim may not seek any remedy at law or in  equity other 

than monetary damages; 

 (c) The claim may not affect in any way the validi ty or finality 

of the foreclosure sale or a subsequent transfer of  the property; 

 (d) A borrower or grantor who files such a claim i s prohibited 

from recording a lis pendens or any other document purporting to 

create a similar effect, related to the real proper ty foreclosed upon; 

 (e) The claim may not operate in any way to encumb er or cloud the 

title to the property that was subject to the forec losure sale, except 

to the extent that a judgment on the claim in favor o f the borrower or 
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grantor may, consistent with RCW 4.56.190, become a  judgment lien on 

real property then owned by the judgment debtor; an d 

 (f) The relief that may be granted for judgment up on the claim is 

limited to actual damages.  However, if the borrowe r or grantor brings 

in the same civil action a claim for violation of c hapter 19.86 RCW, 

arising out of the same alleged facts, relief under  chapter 19.86 RCW 

is limited to actual damages, treble damages as pro vided for in RCW 

19.86.090, and the costs of suit, including a reaso nable attorney's 

fee. 

 (4) This section applies only to foreclosures of o wner-occupied 

residential real property. 

 (5) This section does not apply to the foreclosure  of a deed of 

trust used to secure a commercial loan. 

Sec. 7.  RCW 61.24.010 and 2008 c 153 s 1 are each amended to read 

as follows: 

 (1) The trustee of a deed of trust under this chap ter shall be: 

 (a) Any domestic corporation incorporated under Tit le 23B, 30, 31, 

32, or 33 RCW of which at least one officer is a Wa shington resident; 

or 

 (b) Any title insurance company authorized to insure  title to real 

property under the laws of this state, or ((its age nts )) any title 

insurance agent licensed under chapter 48.17 RCW ; or 

 (c) Any attorney who is an active member of the Wa shington state 

bar association at the time the attorney is named t rustee; or 

 (d) Any professional corporation incorporated unde r chapter 18.100 

RCW, any professional limited liability company for med under chapter 

25.15 RCW, any general partnership, including limit ed liability 

partnerships, formed under chapter 25.04 RCW, all o f whose 

shareholders, members, or partners, respectively, a re either licensed 

attorneys or entities, provided all of the owners o f those entities 

are licensed attorneys, or any domestic corporation  wholly owned by 

any of the entities under this subsection (1)(d); o r 
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 (e) Any agency or instrumentality of the United Sta tes government; 

or 

 (f) Any national bank, savings bank, or savings an d loan 

association chartered under the laws of the United States. 

 (2) The trustee may resign at its own election or be replaced by 

the beneficiary.  The trustee shall give prompt wri tten notice of its 

resignation to the beneficiary.  The resignation of  the trustee shall 

become effective upon the recording of the notice o f resignation in 

each county in which the deed of trust is recorded.   If a trustee is 

not appointed in the deed of trust, or upon the res ignation, 

incapacity, disability, absence, or death of the tr ustee, or the 

election of the beneficiary to replace the trustee,  the beneficiary 

shall appoint a trustee or a successor trustee.  On ly u pon recording 

the appointment of a successor trustee in each coun ty in which the 

deed of trust is recorded, the successor trustee sh all be vested with 

all powers of an original trustee. 

 (3) The trustee or successor trustee shall have no  fiduciary duty 

or fiduciary obligation to the grantor or other per sons having an 

interest in the property subject to the deed of tru st. 

 (4) ((The trustee or successo r trustee shall act impartially 

between the borrower, grantor, and beneficiary. )) The trustee or 

successor trustee has a duty of good faith to the b orrower, 

beneficiary, and grantor.  

Sec. 8.  RCW 61.24.030 and 2008 c 153 s 2  and 2008 c 108 s 22 are 

each reenacted and amended to read as follows: 

 It shall be requisite to a trustee's sale: 

 (1) That the deed of trust contains a power of sal e; 

 (2) That the deed of trust contains a statement th at the real 

property conveyed is not used principally for agric ultural purposes; 

provided, if the statement is false on the date the  deed of trust was 

granted or amended to include that statement, and fal se on the date of 

the trustee's sale, then the deed of trust must be foreclosed 
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judicially.  Real property is used for agricultural  purposes if it is 

used in an operation that produces crops, livestock , or aquatic goods; 

 (3) That a default has occurred in the obligation secured or a 

covenant of the grantor, which by the terms of the de ed of trust makes 

operative the power to sell; 

 (4) That no action commenced by the beneficiary of  the deed of 

trust is now pending to seek satisfaction of an obl igation secured by 

the deed of trust in any court by reason of the gra ntor's default on 

the obligation secured:  PROVIDED, That (a) the see king of the 

appointment of a receiver shall not constitute an a ction for purposes 

of this chapter; and (b) if a receiver is appointed, th e grantor shall 

be entitled to any rents or profits derived from prop erty subject to a 

homestead as defined in RCW 6.13.010.  If the deed of trust was 

granted to secure a commercial loan, this subsectio n shall not apply 

to actions brought to enforce any other lien or sec urity interest 

granted to secure the obligation secured by the dee d of trust being 

foreclosed; 

 (5) That the deed of trust has been recorded in ea ch county in 

which the land or some part thereof is situated; 

 (6) That prior to the date of the notice of truste e's sale and 

continuing thereafter through the date of the trust ee's sale, the 

trustee must maintain a street address in this stat e where personal 

service of process may be made, and the trustee mus t maintain a 

physical presence and have telephone service at suc h address; and 

 (7)(a) That, for residential real property, before  the notice of 

trustee's sale is recorded, transmitted, or served,  the trustee shall 

have proof that the beneficiary is the owner of any promissory note or 

other obligation secured by the deed of trust.  A d eclaration by the 

beneficiary made under the penalty of perjury stati ng that the 

beneficiary is the actual holder of the promissory note or other 

obligation secured by the deed of trust shall be su fficient proof as 

required under this subsection.  
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 (b) Unless the trustee has violated his or her dut y under RCW 

61.24.010(4), the trustee is entitled to rely on th e beneficiary's 

declaration as evidence of proof required under thi s subsection.  

 (c) This subsection (7) does not apply to associat ion 

beneficiaries subject to chapters 64.32, 64.34, or 64.38 RCW.   

 (((7) )) (8)  That at least thirty days before notice of sale sh all 

be recorded, transmitted or served, written notice o f default shall be 

transmitted by the beneficiary or trustee to the bo rrower and grantor 

at their last known addresses by both first-class a nd either 

registered or certified mail, return receipt reques ted, and the 

beneficiary or trustee shall cause to be posted in a  conspicuous place 

on the premises, a copy of the notice, or personall y served on the 

borrower and grantor.  This notice shall contain th e following 

information: 

 (a) A description of the property which is then su bject to the 

deed of trust; 

 (b) A statement identifying e ach county in which the deed of trust 

is recorded and the document number given to the de ed of trust upon 

recording by each county auditor or recording offic er; 

 (c) A statement t hat the beneficiary has declared the borrower or 

grantor to be in default, and a concise statement o f the default 

alleged; 

 (d) An itemized account of the amount or amounts in  arrears if the 

default alleged is failure to make payments; 

 (e) An itemized account of all other specific char ges, costs, or 

fees that the borrower, grantor, or any guarantor is or may be obliged 

to pay to reinstate the deed of trust before the re cording of the 

notice of sale; 

 (f) A statement showing t he total of (d) and (e) of this 

subsection, designated clearly and conspicuously as  the amount 

necessary to reinstate the note and deed of trust b efore the recording 

of the notice of sale; 

 (g) A statement t hat failure to cure the alleged default within 

thirty days of the date of mailing of the notice, o r if personally 
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served, within thirty days of the date of personal service thereof, 

may lead to recordation, transmittal, and publicati on of a notice of 

sale, and that the property described in (a) of this  subsection may be 

sold at public auction at a date no less than one h undred twenty days 

in the future; 

 (h) A statement t hat the effect of the recordation, transmittal, 

and publication of a notice of sale will be to (i) increase the costs 

and fees and (ii) publicize the default and adverti se the grantor's 

property for sale; 

 (i) A statement t hat the effect of the sale of the grantor's 

property by the trustee will be to deprive the gran tor of all their 

interest in the property described in (a) of this s ubsection;  

 (j) A statement t hat the borrower, grantor, and any guarantor has 

recourse to the courts pursuant to RCW 61.24.130 to  contest the 

alleged default on any proper ground; ((and )) 

 (k) In the event the property secured by the deed of trust is 

owner-occupied residential real  property, a statement, prominently set 

out at the beginning of the notice, which shall sta te as follows: 

 "You should take care to protect your interest in your h ome.  This 

notice of default (your failure to pay) is the first step in a process 

that could result in you losing your home.  You sho uld carefully 

review your options.  For example: 

 Can you pay and stop the foreclosure process? 

 Do you dispute the failure to pay? 

 Can you sell your property to preserve your equity ? 

 Are you able to refinance this loan or obligation  with a new loan 

or obligation  from another lender with payments, terms, and fees  that 

are more affordable? 

 Do you qualify for any government or private homeo wner assistance 

programs? 

 Do you know if filing for bankruptcy is an option?   What are the 

pros and cons of doing so? 

 Do not ignore this notice; because if you do nothi ng, you could 

lose your home at a foreclosure sale.  (No foreclos ure sale can be 
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held any sooner than ninety days after a notice of sale is issued and 

a notice of sale cannot be issued until thirty days  after this 

notice.)  Also, if you do nothing to pay what you o we, be careful of 

people who claim they can help you.  There are many  individuals and 

businesses that watch for the notices of sale in or der to unfairly 

profit as a result of borrowers' distress. 

 You may feel you need help understanding what to d o.  There are a 

number of professional resources available, includi ng home loan 

counselors and attorneys, who may assist you.  Many legal services are 

lower-cost or even free, depending on your ability to pay.  If you 

desire legal help in understanding your options or handling this 

default, you may obtain a referral (at no charge) b y contacting the 

county bar association in the county where your hom e is located.  

These legal referral services also provide informat ion about 

lower-cost or free legal services for those who qua lify.  You may 

contact the Department of Financial Institutions or  the statewide 

civil legal aid hotline for possible assistance or referrals." and;  

 (l) In the event the property secured by the deed of trust is 

residential real property, the name and address of the owner of any 

promissory notes or other obligations secured by the  deed of trust and 

the name, address, and telephone number of a party acting as a 

servicer of the obligations secured by the deed of trust.  

  

Sec. 9.  RCW 61.24.040 and 2008 c 153 s 3 are each amended to read 

as follows: 

 A deed of trust foreclosed under this chapter shal l be foreclosed 

as follows: 

 (1) At least ninety days before the sale, the trus tee shall: 

 (a) Record a notice in the form described in ((RCW  

61.24.040(1) ))(f) of this subsection  in the office of the auditor in 

each county in which the deed of trust is recorded;  

 (b) To the extent the trustee elects to foreclose its lien or 

interest, or the beneficiary elects to preserve its  right to seek a 

deficiency judgment against a borrower or grantor u nder RCW 



 

5810.E AMH JUDI TANG 072 Official Print - 16 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

61.24.100(3)(a), and if their addresses are stated in a recorded 

instrument evidencing their interest, lien, or clai m of lien, or an 

amendment thereto, or are otherwise known to the tru stee, cause a copy 

of the notice of sale described in ((RCW 61.24.040( 1) ))(f) of this 

subsection  to be transmitted by both first-class and either c ertified 

or registered mail, return receipt requested, to th e following persons 

or their legal representatives, if any, at such add ress: 

 (i) The borrower and grantor; 

 (ii) The beneficiary of any deed of trust or mortg agee of any 

mortgage, or any person who has a lien or claim of lien against the 

property, that was recorded subsequent to the recor dation of the deed 

of trust being foreclosed and before the recordatio n of the notice of 

sale; 

 (iii) The vendee in any real estate contract, the l essee in any 

lease, or the holder of any conveyances of any inte rest or estate in 

any portion or all of the property described in suc h notice, if that 

contract, lease, or conveyance of such interest or estate, or a 

memorandum or other notice thereof, was recorded af ter the recordation 

of the deed of trust being foreclosed and before th e recordation of 

the notice of sale; 

 (iv) The last holder of record of any other lien a gainst or 

interest in the property that is subject to a subor dination to the 

deed of trust being foreclosed that was recorded be fore the 

recordation of the notice of sale; 

 (v) The last holder of record of the lien of any j udgment 

subordinate to the deed of trust being foreclosed; and 

 (vi) The occupants of property consisting solely o f a single-

family residence, or a condominium, cooperative, or  other dwelling 

unit in a multiplex or other building containing fe wer than five 

residential units, whether or not the occupant's re ntal agreement is 

recorded, which notice may be a single notice addre ssed to "occupants" 

for each unit known to the trustee or beneficiary; 

 (c) Cause a copy of the notice of sale described i n ((RCW 

61.24.040(1) ))(f) of this subsection  to be transmitted by both first-
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class and either certified or registered mail, retu rn receipt 

requested, to the plaintiff or the plaintiff's atto rney of record, in 

any court action to foreclose a lien or other encum brance on all or 

any part of the property, provided a court action i s pending and a lis 

pendens in connection therewith is recorded in the office of the 

auditor of any county in which all or part of the p roperty is located 

on the date the notice is recorded; 

 (d) Cause a copy of the notice of sale described in ((RCW 

61.24.0 40(1) )) (f) of this subsection  to be transmitted by both first-

class and either certified or registered mail, retu rn receipt 

requested, to any person who has recorded a request  for notice in 

accordance with RCW 61.24.045, at the address speci fied in such 

person's most recently recorded request for notice;  

 (e) Cause a copy of the notice of sale described i n ((RCW 

61.24.040(1) )) (f) of this subsection  to be posted in a conspicuous 

place on the property, or in lieu of posting, cause  a copy of said 

notice to be served upon any occupant of the proper ty; 

 (f) The notice shall be in substantially the follo wing form: 

 

  NOTICE OF TRUSTEE'S SALE 

 

  I. 

 

NOTICE IS HEREBY GIVEN that the undersigned Trustee  will on the 

. . . . day of . . . . . ., . . ., at the hour of .  . . . o'clock 

. . . . M. at  . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

[street address and location if inside a building] in the City of 

. . . . . ., State of Washington, sell at public au ction to the 

highest and best bidder, payable at the time of sal e, the following 

described real property, situated in the County(ies ) of . . . . . ., 

State of Washington, to-wit: 
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[If any personal property is to be included in the trustee's 

sale, include a description that reasonably identif ies such 

personal property] 

 

 

which is subject to that certain Deed of Trust date d . . . . . ., 

. . ., recorded . . . . . ., . . ., under Auditor's  File No. . . . ., 

records of . . . . . . County, Washington, from . .  . . . . . . ., as 

Grantor, to . . . . . . . . ., as Trustee, to secur e an obligation in 

favor of . . . . . . . . ., as Beneficiary, the ben eficial interest in 

which was assigned by . . . . . . . . ., under an A ssignment recorded 

under Auditor's File No. . . . .  [Include recordin g information for 

all counties if the Deed of Trust is recorded in mo re than one 

county.] 

 

  II. 

 

No action commenced by the Beneficiary of the Deed of Trust is now 

pending to seek satisfaction of the obligation in a ny Court by reason 

of the Borrower's or Grantor's default on the oblig ation secured by 

the Deed of Trust. 

 

[If there is another action pending to foreclose ot her 

security for all or part of the same debt, qualify the 

statement and identify the action.] 

 

 

  III. 

 

The default(s) for which this foreclosure is made i s/are as follows: 

 

[If default is for other than payment of money, set  forth the 

particulars] 
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Failure to pay when due the following amounts which  are now in 

arrears: 

 

  IV. 

 

The sum owing on the obligation secured by the Deed  of Trust is:  

Principal $ . . . . . ., together with interest as provided in the 

note or other instrument secured from the . . . . d ay of . . . . . ., 

. . ., and such other costs and fees as are due und er the note or 

other instrument secured, and as are provided by st atute. 

 

  V. 

 

The above-described real property will be sold to s atisfy the expense 

of sale and the obligation secured by the Deed of Tru st as provided by 

statute.  The sale will be made without warranty, e xpress or implied, 

regarding title, possession, or encumbrances on the  . . . . day of 

. . . . . ., . . .  The default(s) referred to in p aragraph III must 

be cured by the . . . . day of . . . . . ., . . . ( 11 days before the 

sale date), to cause a discontinuance of the sale.  The sale will be 

discontinued and terminated if at any time on or be fore the . . . . 

day of . . . . . ., . . ., (11 days before the sale  date), the 

default(s) as set forth in paragraph III is/are cur ed and the 

Trustee's fees and costs are paid.  The sale may be  terminated any 

time after the . . . . day of . . . . . ., . . . (1 1 days before the 

sale date), and before the sale by the Borrower, Gr antor, any 

Guarantor, or the holder of any recorded junior lie n or encumbrance 

paying the entire principal and interest secured by  the Deed of Trust, 

plus costs, fees, and advances, if any, made pursua nt to the terms of 

the obligation and/or Deed of Trust, and curing all  other defaults. 

 

  VI. 
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A written notice of default was transmitted by the Beneficiary or 

Trustee to the Borrower and Grantor at the followin g addresses: 

 
  ..............  
  ..............  
  ..............  

by both first-class and certified mail on the . . .  . day of 

. . . . . ., . . ., proof of which is in the posses sion of the 

Trustee; and the Borrower and Grantor were personal ly served on the 

. . . . day of . . . . . ., . . ., with said written  notice of default 

or the written notice of default was posted in a co nspicuous place on 

the real property described in paragraph I above, a nd the Trustee has 

possession of proof of such service or posting. 

 

  VII. 

 

The Trustee whose name and address are set forth belo w will provide in 

writing to anyone requesting it, a statement of all costs and fees due 

at any time prior to the sale. 

 

  VIII. 

 

The effect of the sale will be to deprive the Grant or and all those 

who hold by, through or under the Grantor of all their  interest in the 

above-described property. 

 

  IX. 

 

Anyone having any objection to the sale on any grou nds whatsoever will 

be afforded an opportunity to be heard as to those objections if they 

bring a lawsuit to restrain the sale pursuant to RC W 61.24.130.  

Failure to bring such a lawsuit may result in a wai ver of any proper 

grounds for invalidating the Trustee's sale. 
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[Add Part X to this notice if applicable under RCW 61.24.040(9)] 

 
  .......................  
  .....  ,  Trustee 

 
  ....   

 
 
 
 

 

  ....  Address 
  ....   

  ....  } Phone 

[Acknowledgment] 

 

 (2) In addition to providing the borrower and gran tor the notice 

of sale described in ((RCW 61.24.040 )) subsection  (1)(f) of this 

section , the trustee shall include with the copy of the no tice which 

is mailed to the grantor, a statement to the granto r in substantially 

the following form: 

 

NOTICE OF FORECLOSURE 

 

 Pursuant to the Revised Code of Washington, 

 

 Chapter 61.24 RCW 

 

 

 The attached Notice of Trustee's Sale is a consequ ence of 

default(s) in the obligation to . . . . . ., the Be neficiary of your 

Deed of Trust and owner of the obligation secured ther eby.  Unless the 

default(s) is/are cured, your property will be sold  at auction on the 

. . . . day of . . . . . ., . . . 

 To cure the default(s), you must bring the payment s current, cure 

any other defaults, and pay accrued late charges an d other costs, 

advances, and attorneys' fees as set forth below by  the . . . . day of 

. . . . . ., . . . [11 days before the sale date].  To date, these 

arrears and costs are as follows: 
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 Estimated 

amount 
 Currently 

due 

that will be 

due 
 to reinstate  to reinstate 
 on . . . . .  on . . . . . 
  . . . . . .   . . . . . . 
  (11 days 

before 
  the date set 
  for sale) 

 

Delinquent payments  

from . . . . . .,    

 . . ., in the   

amount of   

$ . . . ./mo.: $ . . . . $ . . . . 
 

Late charges in   

the total   

amount of: $ . . . . $ . . . . 
   Estimated  
   Amounts 

Attorneys' fees: $ . . . . $ . . . . 
 

Trustee's fee: $ . . . . $ . . . . 
 

Trustee's expenses:  

(Itemization) 
 

  

Title report $ . . . . $ . . . . 

Recording fees $ . . . . $ . . . . 

Service/Posting 

of Notices 

 

$ . . . . 

 

$ . . . . 

Postage/Copying 

expense 

 

$ . . . . 

 

$ . . . . 
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Publication $ . . . . $ . . . . 

Telephone 

charges 

 

$ . . . . 

$ . . . . 

Inspection fees $ . . . . $ . . . . 

 . . . . . . $ . . . . $ . . . . 

 . . . . . . $ . . . . $ . . . . 

TOTALS $ . . . . $ . . . . 

 

 

 To pay off the entire obligation secured by your D eed of Trust as 

of the . . . . . day of . . . . . . you must pay a total of $. .  . . . 

in principal, $. . . . . in interest, plus other co sts and advances 

estimated to date in the amount of $. . . . . .  Fr om and after the 

date of this notice you must submit a written reque st to the Trustee 

to obtain the total amount to pay off the entire oblig ation secured by 

your Deed of Trust as of the payoff date. 

 As to the defaults which do not involve payment of  money to the 

Beneficiary of your Deed of Trust, you must cure ea ch such default.  

Listed below are the defaults which do not involve paym ent of money to 

the Beneficiary of your Deed of Trust.  Opposite ea ch such listed 

default is a brief description of the action necess ary to cure the 

default and a description of the documentation nece ssary to show that 

the default has been cured. 

 

Default  Description of Action 

Required to Cure and 
 Documentation Necessary 

to Show Cure 

 ....    ......................  
   ......................  
   ......................  

 ....    ......................  
   ......................  
   ......................  
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 You may reinstate your Deed of Trust and the oblig ation secured 

thereby at any time up to and including the . . . .  day of 

. . . . . ., . . . [11 days before the sale date], by paying the 

amount set forth or estimated above and by curing a ny other defaults 

described above.  Of course, as time passes other p ayments may become 

due, and any further payments coming due and any ad ditional late 

charges must be added to your reinstating payment.  Any new defaults 

not involving payment of money that occur after the  date of this 

notice must also be cured in order to effect reinst atement.  In 

addition, because some of the charges can only be e stimated at this 

time, and because the amount necessary to reinstate  or to pay off the 

entire indebtedness may include presently unknown e xpenditures 

required to preserve the property or to comply with  state or local 

law, it will be necessary for you to contact the Tr ustee before the 

time you tender reinstatement or the payoff amount so that you may be 

advised of the exact amount you will be required to  pay.  Tender of 

payment or performance must be made to:  . . . . . ., whose address is 

. . . . . ., telephone (   ) . . . . . .  AFTER THE  . . . . DAY OF 

. . . . . ., . . ., YOU MAY NOT REINSTATE YOUR DEED OF TRUST BY PAYING 

THE BACK PAYMENTS AND COSTS AND FEES AND CURING THE OTHER DEFAULTS AS 

OUTLINED ABOVE.  The Trustee will respond to any wr itten request for 

current payoff or reinstatement amounts within ten days of receipt of 

your written request.  In such a case, you will onl y be able to stop 

the sale by paying, before the sale, the total prin cipal balance 

($ . . . . . .) plus accrued interest, costs and ad vances, if any, 

made pursuant to the terms of the documents and by curing the other 

defaults as outlined above. 

 You may contest this default by initiating court a ction in the 

Superior Court of the county in which the sale is to be  held.  In such 

action, you may raise any legitimate defenses you h ave to this 

default.  A copy of your Deed of Trust and document s evidencing the 

obligation secured thereby are enclosed.  You may w ish to consult a 
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lawyer.  Legal action on your part may prevent or r estrain the sale, 

but only if you persuade the court of the merits of your defense.  You 

may contact the Department of Financial Institution s or the statewide 

civil legal aid hotline for possible assistance or referrals.  

 The court may grant a restraining order or injunct ion to restrain 

a trustee's sale pursuant to RCW 61.24.130 upon fiv e days notice to 

the trustee of the time when, place where, and the judge before whom 

the application for the restraining order or injunct ion is to be made.  

This notice shall include copies of all pleadings a nd related 

documents to be given to the judge.  Notice and oth er process may be 

served on the trustee at: 

 
 NAME:  ......................  
 ADDRESS:  .................  
   .................  
 TELEPHONE 

NUMBER: 

 ...........  

 

 

 If you do not reinstate the secured obligation and  your Deed of 

Trust in the manner set forth above, or if you do n ot succeed in 

restraining the sale by court action, your property w ill be sold.  The 

effect of such sale will be to deprive you and all those who hold by, 

through or under you of all interest in the propert y; 

 (3) In addition, the trustee shall cause a copy of  the notice of 

sale described in ((RCW 61.24.040 )) subsection  (1)(f) of this section  

(excluding the acknowledgment) to be published in a l egal newspaper in 

each county in which the property or any part there of is situated, 

once on or between the thirty-fifth and twenty-eigh th day before the 

date of sale, and once on or between the fourteenth  and seventh day 

before the date of sale; 

 (4) On the date and at the time designated in the notice of sale, 

the trustee or its authorized agent shall sell the property at public 
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auction to the highest bidder.  The trustee may sel l the property in 

gross or in parcels as the trustee shall deem most advantageous; 

 (5) The place of sale shall be at any designated p ublic place 

within the county where the property is located and if the property is 

in more than one county, the sale may be in any of the counties where 

the property is located.  The sale shall be on Friday , or if Friday is 

a legal holiday on the following Monday, and during  the hours set by 

statute for the conduct of sales of real estate at execution; 

 (6) The trustee has no obligation to, but may, for  any cause the 

trustee deems advantageous, continue the sale for a  period or periods 

not exceeding a total of one hundred twenty days by  (a) a public 

proclamation at the time and place fixed for sale i n the notice of 

sale and if the continuance is beyond the date of s ale, by giving 

notice of the new time and place of the sale by bot h first class and 

either certified or registered mail, return receipt  requested, to the 

persons specified in ((RCW 61.24.040 )) subsection  (1)(b)(i) and (ii) 

of this section  to be deposited in the mail (i) not less than four  

days before the new date fixed for the sale if the sale is continued 

for up to seven days; or (ii) not more than three d ays after the date 

of the continuance by oral proclamation if the sale  is continued for 

more than seven days, or, alternatively, (b) by giv ing notice of the 

time and place of the postponed sale in the manner and to the persons 

specified in ((RCW 61.24.040 )) subsection  (1)(b), (c), (d), and (e) of 

this section  and publishing a copy of such notice once in the 

newspaper(s) described in ((RCW 61.24.040 )) subsection  (3) of this 

section , more than seven days before the date fixed for sa le in the 

notice of sale.  No other notice of the postponed s ale need be given; 

 (7) The purchaser shall forthwith pay the price bid and on payment 

the trustee shall execute to the purchaser its deed ; the deed shall 

recite the facts showing that the sale was conducte d in compliance 

with all of the requirements of this chapter and of th e deed of trust, 

which recital shall be prima facie evidence of such  compliance and 

conclusive evidence thereof in favor of bona fide p urchasers and 

encumbrancers for value, except that these recitals  shall not affect 
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the lien or interest of any person entitled to noti ce under ((RCW 

61.24.040 )) subsection  (1) of this section , if the trustee fails to 

give the required notice to such person.  In such c ase, the lien or 

interest of such omitted person shall not be affect ed by the sale and 

such omitted person shall be treated as if such per son was the holder 

of the same lien or interest and was omitted as a pa rty defendant in a 

judicial foreclosure proceeding; 

 (8) The sale as authorized under this chapter shall  not take place 

less than one hundred ninety days from the date of default in any of 

the obligations secured; 

 (9) If the trustee elects to foreclose the interes t of any 

occupant or tenant of property comprised solely of a single-family 

residence, or a condominium, cooperative, or other dwelling unit in a 

multiplex or other building containing fewer than f ive residential 

units, the following notice shall be included as Pa rt X of the Notice 

of Trustee's Sale: 

 

  X.  

 

  NOTICE TO OCCUPANTS OR TENANTS 

 

The purchaser at the trustee's sale is entitled to possession of the 

property on the 20th day following the sale, as aga inst the grantor 

under the deed of trust (the owner) and anyone havi ng an interest 

junior to the deed of trust, including occupants (( and)) who are not  

tenants.  After the 20th day following the sale the  purchaser has the 

right to evict occupants ((and )) who are not  tenants by summary 

proceedings under ((the unlawful detainer act, )) chapter 59.12 RCW.   

For tenant-occupied property, the purchaser shall p rovide a tenant 

with written notice in accordance with section 10 o f this act ; 

 (10) Only one copy of all notices required by this cha pter need be 

given to a person who is both the borrower and the grantor.  All 

notices required by this chapter that are given to a general 
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partnership are deemed given to each of its general  partners, unless 

otherwise agreed by the parties. 

Sec. 10.  RCW 61.24.060 and 1998 c 295 s 8 are each amended t o 

read as follows: 

 (1)  The purchaser at the trustee's sale shall be entit led to 

possession of the property on the twentieth day foll owing the sale, as 

against the borrower and grantor under the deed of trust and anyone 

having an interest junior to the deed of trust, inc luding occupants 

((and )) who are not  tenants, who were given all of the notices to 

which they were entitled under this chapter.  The p urchaser shall also 

have a right to the summary proceedings to obtain p ossession of real 

property provided in chapter 59.12 RCW. 

 (2) If the trustee elected to foreclose the intere st of any 

occupant or tenant, the purchaser of tenant-occupie d property at the 

trustee's sale shall provide written notice to the occupants and 

tenants at the property purchased in substantially the following form:  

 "NOTICE:  The property located at . . . . .  was p urchased at a 

trustee's sale by . . . . . . on . . . . .(date).   

 1.  If you are the previous owner or an occupant w ho is not a 

tenant of the property that was purchased, pursuant  to RCW 61.24.060, 

the purchaser at the trustee's sale is entitled to possession of the 

property on . . . . . .(date), which is the twentie th day following 

the sale.    

 2.  If you are a tenant or subtenant in possession of the prop erty 

that was purchased, pursuant to section 4 of this a ct, the purchaser 

at the trustee's sale may either give you a new ren tal agreement OR 

give you a written notice to vacate the property in si xty days or more 

before the end of the monthly rental period."  

 (3) The notice required in subsection (2) of this section must be 

given to the property's occupants and tenants by bo th first-class 

mail, and either certified or registered mail, retu rn receipt 

requested.  



 

5810.E AMH JUDI TANG 072 Official Print - 29 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

NEW SECTION.  Sec. 11.  A new section is added to chapter 59.12 

RCW to read as follows: 

 An unlawful detainer action, commenced as a result  of a trustee's 

sale under chapter 61.24 RCW, must comply with the r equirements of RCW 

61.24.040 and 61.24.060. 

NEW SECTION.  Sec. 12.  If any provision of this act or its 

application to any person or circumstance is held i nvalid, the 

remainder of the act or the application of the prov ision to other 

persons or circumstances is not affected. 

NEW SECTION.  Sec. 13.  Section 2 of this act expires December 31, 

2012." 

 

 Correct the title. 

  
  EFFECT:   The striking amendment makes the following chang es: 
 
  1.  Requirement for beneficiary to contact the bo rrower  
  Requires the beneficiary's initial contact to be by phone and 

letter.  Provides that the contact requirement does  not apply when 
the beneficiary is a homeowner or condominium assoc iation.  
Removes language stating the contact requirements d o not apply if 
the borrower contracts with a distressed home consu ltant. 

 
  2.  Nonwaiver of claims  
  Removes the provision allowing the claim to be ra ised in an 

unlawful detainer action.  Removes breach of contra ct from the 
types of claims that are not waived.  Adds to the l ist of 
nonwaived claims a violation of Title 19 RCW (regul ations of 
businesses, including the Consumer Protection Act).   Clarifies 
that the nonwaived claims must be brought within tw o years of the 
foreclosure sale or within the applicable statute o f limitation 
for the claim, whichever is earlier. 

 
  3.  Requirements before recording the notice of s ale  
  Provides that the trustee's proof of the benefici ary's ownership 

of the promissory note may be in the form of the be neficiary's 
declaration (language regarding the trustee having possession of 
the original note is removed).  Allows the trustee to rely on the 
declaration, unless the trustee violated its duty o f good faith.   
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  Exempts beneficiaries that are homeowner or condo minium 
associations.  Requires that the notice of default must contain 
the name and address of the owner of the promissory  note and 
servicer of any obligation secured by the deed of t rust.  
Clarifies that the requirements apply only to resid ential real 
property.   

 
  4.  Notice to tenants  
  Removes language stating the purchaser may offer a tenant payment 

in exchange for the tenant vacating the property be fore the 60 
days expires. 

   
  5.  Other changes  
  Defines "residential real property" as property c onsisting solely 

of a single family residence, a residential condomi nium unit, or a 
residential cooperative unit.  Defines "tenant-occu pied" property 
as property consisting solely of residential real p roperty that is 
the principal residence of a tenant or other buildi ng with four or 
fewer residential units that is the principal resid ence of a 
tenant. 

  Removes the expiration date that applied to the s ections on notice 
to tenants.   

  Removes language imposing on a trustee a duty of good faith to 
persons other than the borrower, beneficiary, and g rantor.   

  Makes other changes for clarification. 

 

 

--- END --- 

 


