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ENGROSSED SUBSTI TUTE HOUSE BI LL 2493

State of WAshi ngton 61st Legislature 2010 Regul ar Session

By House Finance (originally sponsored by Representatives Cody,
WIllians, Pedersen, Kagi, Nelson, Owall, MCoy, D ckerson, Wite,
Hunt, Darneille, Moeller, and Roberts)

READ FI RST TI ME 03/ 10/ 10.

AN ACT Relating to the taxation of cigarettes and other tobacco
products; anendi ng RCW 82. 24. 020, 82.24.026, 82.26.010, 82.26.020, and
82.26.030; adding a new section to chapter 82.26 RCW creating new
sections; repealing RCW82.24.027 and 82. 24. 028; providing an effective
date; and declaring an energency.

BE | T ENACTED BY THE LEA SLATURE OF THE STATE OF WASHI NGTON:
NEW SECTION. Sec. 1. It is the intent of the legislature to use

revenue raised fromtaxes |levied on the sales of cigarettes and other
t obacco products to fund basic health care services.

Sec. 2. RCWS82.24.020 and 2009 ¢ 479 s 66 are each anended to read
as follows:

(1) There is levied and ((t+here—shalt—be)) collected as provided in
this chapter, a tax upon the sale, wuse, consunption, handling,
possession, or distribution of all cigarettes, in an anmount equal to
( ( ere—andfHfHteenone—hundredths)) 12.125 cents per cigarette.

(2) ( (Ar—addittonal—taxts—inposeduponthe——sale—use—consunption—
handH-ng—possesston—or—dtstrbuon—ol—alH—ecigarettes—Hn—an—anount
egqual—to—fHve —hundred —twenty—five —one-thousandt-hs —of —a—ecent-—per
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eHgarette—AH- — revendes — eoHected — durtng — any — renth —fHrem—thts
addi-tonal—tax—shalH-—be—deposited—tnr—the—state—gereral—fund—by—the
it d ¢ ¢ he follow h

Ha—the—state—general—ftund—by—the—tvwenty-tHth—day—ofF—the—ftolowng
orHh—

4y)) Wol esal ers subject to the paynent of this tax may, if they
wi sh, absorb five one-hundredths cents per cigarette of the tax and not
pass it on to purchasers without being in violation of this section or
any other act relating to the sale or taxation of cigarettes.

((65))) (38) For purposes of this chapter, "possession" ((shaH))
means both (a) physical possession by the purchaser and, (b) when
cigarettes are being transported to or held for the purchaser or his or
her designee by a person other than the purchaser, constructive
possessi on by the purchaser or his or her designee, which constructive
possession ((shal—be)) is deenmed to occur at the l|ocation of the
cigarettes being so transported or held.

((66))) (4) In accordance with federal | aw and rul es prescri bed by
the departnment, an enrolled nenber of a federally recognized Indian
tribe may purchase cigarettes froman Indian tribal organization under
the jurisdiction of the nmenber's tribe for the nenber's own use exenpt
fromthe applicable taxes i nposed by this chapter. Except as provided
in subsection ((A)) (5) of this section, any person, who purchases
cigarettes from an Indian tribal organization and who is not an
enrol | ed nenber of the federally recognized Indian tribe wthin whose
jurisdiction the sale takes place, is not exenpt from the applicable
t axes inposed by this chapter.

((6H)) (5) If the state enters into a cigarette tax contract or
agreenent with a federally recognized Indian tribe under chapter 43.06
RCW the terns of the contract or agreenent ((shabkl)) take precedence
over any conflicting provisions of this chapter while the contract or
agreenent is in effect.

Sec. 3. RCWB82.24.026 and 2009 ¢ 479 s 67 are each anended to read
as foll ows:
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(1) Inaddition to the tax i nposed upon the sale, use, consunption,
handl i ng, possession, or distribution of cigarettes set forth in RCW
82.24.020, there is inposed a tax in an anount equal to three cents per
cigarette.

(2) The revenue collected under this section ((shalt)) nust be
deposited as fol |l ows:

(a) ((28-5)) 14 percent ((shalt)) nust be deposited into the
general fund.

(b) The remainder ((shalh)) nust be deposited into the education
| egacy trust account.

Sec. 4. RCW82.26.010 and 2005 ¢ 180 s 2 are each anended to read
as follows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Tobacco products" neans cigars, cheroots, stogies, periques,
granul ated, plug cut, crinp cut, ready rubbed, and other snoking
t obacco, snuff, snuff flour, cavendish, plug and tw st tobacco, fine-
cut and other chew ng tobaccos, shorts, refuse scraps, clippings,
cuttings and sweepings of tobacco, and other kinds and fornms of
tobacco, prepared in such nmanner as to be suitable for chewing or
snoking in a pipe or otherwi se, or both for chew ng and snoking, and
any other product, regardless of form that contains tobacco and is
i ntended for human consunption or placenent in the oral or nasal cavity
or absorption into the human body by any other neans, but ((shat))
does not include cigarettes as defined in RCW82. 24. 010.

(2) "Manufacturer”™ neans a person who nmanufactures and sells
t obacco products.

(3) "Distributor” nmeans (a) any person engaged in the business of
selling tobacco products in this state who brings, or causes to be
brought, into this state from wi thout the state any tobacco products
for sale, (b) any person who nakes, manufactures, fabricates, or stores
t obacco products in this state for sale in this state, (c) any person
engaged in the business of selling tobacco products without this state
who ships or transports tobacco products to retailers in this state, to
be sold by those retailers, (d) any person engaged in the business of
selling tobacco products in this state who handl es for sal e any tobacco
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products that are within this state but upon which tax has not been
i nposed.

(4) "Retailer" means any person engaged in the business of selling
t obacco products to ultimte consuners.

(5 (a) "Sale" neans any transfer, exchange, or barter, in any
manner or by any neans whatsoever, for a consideration, and includes
and neans all sal es nade by any person.

(b) The term "sale" includes a gift by a person engaged in the
busi ness of selling tobacco products, for advertising, pronoting, or as
a nmeans of evading the provisions of this chapter.

(6) "Business" neans any trade, occupation, activity, or enterprise
engaged in for the purpose of selling or distributing tobacco products
inthis state.

(7) "Place of business" neans any place where tobacco products are
sold or where tobacco products are manufactured, stored, or kept for
t he purpose of sale, including any vessel, vehicle, airplane, train, or
vendi ng machi ne.

(8) "Retail outlet" neans each pl ace of business fromwhich tobacco
products are sold to consuners.

(9) "Departnment" neans the departnent of revenue.

(10) "Person" neans any individual, receiver, admnistrator,
executor, assignee, trustee in bankruptcy, trust, estate, firm
copartnership, joint venture, club, conpany, joint stock conpany,
busi ness trust, nunicipal corporation, the state and its departnents
and institutions, political subdivision of the state of Wshington

corporation, limted |iability conpany, association, society, any group
of individuals acting as a wunit, whether nmutual, cooperative,
fraternal, nonprofit, or otherw se. The term excludes any person
imune from state taxation, including the United States or its

instrunentalities, and federally recognized Indian tribes and enrolled
tribal nmenbers, conducting business within Indian country.

(11) "Indian country"” neans the sanme as defined in chapter 82.24
RCW

(12) "Actual price" nmeans the total anmount of consideration for
whi ch tobacco products are sold, valued in noney, whether received in
nmoney or otherw se, including any charges by the seller necessary to
conplete the sale such as charges for del i very, freight,
transportation, or handling.
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(13) "Affiliated" neans related in any way by virtue of any formor
anount of conmon ownership, control, operation, or managenent.

(14) "Board" means the |iquor control board.

(15) "G gar" neans a roll for smoking that is of any size or shape
and that is nade wholly or in part of tobacco, irrespective of whether
the tobacco is pure or flavored, adulterated or m xed with any other
ingredient, if the roll has a wapper nade wholly or in greater part of
tobacco. "Cigar" does not include a cigarette.

(16) "Cigarette" has the sanme neani ng as in RCW82. 24. 010.

(17) "Manufacturer's representative" neans a person hired by a
manuf acturer to sell or distribute the manufacturer's tobacco products,
and i ncl udes enpl oyees and i ndependent contractors.

(18)(a) "Taxabl e sales price" neans:

(1) In the case of a taxpayer that is not affiliated with the
manuf acturer, distributor, or other person from whom the taxpayer
purchased tobacco products, the actual price for which the taxpayer
pur chased the tobacco products;

(i1) I'nthe case of a taxpayer that purchases tobacco products from
an affiliated manufacturer, affiliated distributor, or other affiliated
person, and that sells those tobacco products to wunaffiliated
distributors, unaffiliated retailers, or ultimte consuners, the actual
price for which that taxpayer sells those tobacco products to
unaffiliated distributors, unaffiliated retailers, or ultimate
CONSUIEr S;

(ii1) I'nthe case of a taxpayer that sells tobacco products only to
affiliated distributors or affiliated retailers, the price, determ ned
as nearly as possible according to the actual price, that other
distributors sell simlar tobacco products of I|ike quality and
character to unaffiliated distributors, wunaffiliated retailers, or
ultimate consuners;

(tv) In the case of a taxpayer that is a manufacturer selling
t obacco products directly to ultimte consuners, the actual price for
whi ch the taxpayer sells those tobacco products to ultinmate consuners;

(v) In the case of a taxpayer that has acquired tobacco products
under a sale as defined in subsection (5)(b) of this section, the
price, determ ned as nearly as possible according to the actual price,
that the taxpayer or other distributors sell the sane tobacco products
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or simlar tobacco products of |I|ike quality and character to
unaffiliated distributors, unaffiliated retailers, or ultimate
consumers; or

(vi) In any case where (a)(i) through (v) of this subsection do not
apply, the price, determned as nearly as possible according to the
actual price, that the taxpayer or other distributors sell the sane
tobacco products or simlar tobacco products of Ilike quality and
character to unaffiliated distributors, wunaffiliated retailers, or
ultimate consuners.

(b) For purposes of (a)(i) and (ii) of this subsection only,
"person” includes both persons as defined in subsection (10) of this
section and any person i mune fromstate taxation, including the United
States or its instrunentalities, and federally recogni zed Indian tribes
and enrolled tribal nenbers, conducting business within Indian country.

(c) The departnent nmay adopt rules regarding the determ nation of
t axabl e sal es price under this subsection.

(19) "Taxpayer" neans a person liable for the tax inposed by this
chapter.

(20) "Unaffiliated distributor” neans a distributor that is not
affiliated with the manufacturer, distributor, or other person from
whom t he di stributor has purchased t obacco products.

(21) "Unaffiliated retailer" neans a retailer that 1is not
affiliated with the manufacturer, distributor, or other person from
whomthe retail er has purchased t obacco products.

(22) "Moist snuff" neans tobacco that is finely cut, ground, or
powdered; is not for snoking; and is intended to be placed in the oral,
but not the nasal, cavity.

(23) "Little cigar" neans_a_cigar_that has_a_cellulose_ acetate
integrated filter.

Sec. 5. RCWS82.26.020 and 2009 ¢ 479 s 70 are each anended to read
as follows:

(1) There is levied and ((there—shall—be)) collected a tax upon the
sale, handling, or distribution of all tobacco products in this state
at the follow ng rate:

(a) ((Seventy—+ive)) For cigars except little cigars, ninety-five
percent of the taxable sales price of cigars, not to exceed ((H4Hty))
sixty-five cents per cigar; ((er))
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(b) ((Seventy—+five)) For all tobacco products except those covered
under separate_provisions of this_subsection, ninety-five percent of
the taxable sales price ((et—al—tobacco—products—that—are—hnot
ehgars) ) .

(c) For noist snuff, as_established in this subsection (1)(c) and
conputed on the net weight listed by the manufacturer:

(i) On each single unit consuner-sized can or package whose net
weight is_one and two-tenths _ounces or less, a rate per_single unit
that is equal to the greater of 2.526 dollars or eighty-three and one-
hal f percent of the cigarette tax under chapter 82.24 RCWnultiplied by
twenty; or

(ii) On_each single unit_consuner-sized can or_ package whose net
weight is nore than one and two-tenths ounces, a proportionate tax at
the rate established in (c)(i) of this subsection (1) on each ounce or
fractional part of an ounce; and

(d) For little cigars, an anpunt per cigar equal to the cigarette
tax under chapter 82.24 RCW

(2) Taxes under this section ((shak)) nust be inposed at the tine
the distributor (a) brings, or causes to be brought, into this state
from wthout the state tobacco products for sale, (b) nmakes,
manuf actures, fabricates, or stores tobacco products in this state for
sale in this state, (c) ships or transports tobacco products to
retailers in this state, to be sold by those retailers, or (d) handles
for sale any tobacco products that are within this state but upon which
tax has not been i nposed.

(3) The noneys collected under this section ((shakt)) nust be
deposited into the state general fund.

NEW SECTION. Sec. 6. A new section is added to chapter 82.26 RCW
to read as foll ows:

(1)(a) Wthin one year follow ng the date on which the requirenent
for a tobacco product code is effective, paynent of, or exenption from
the tax inposed in RCW82. 26. 020 nust be verifiable on each single-unit
consuner-si zed can or package of noist snuff, as provided in (b) of
this subsection

(b) Wthin thirty days followng the date on which notice of
proposed rule naking to require a tobacco product code is published in
the federal register, the departnent nust commence to devel op a net hod
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for using a tobacco product code to verify paynent of, or exenption
from the tax inposed in RCW 82.26.020; to develop and inplenent a
pilot project to test the nmethod; and to devel op a plan for adoption of
rules to inplenment the nethod. The departnment nust report to the
| egislature on its progress annually by Decenber 1st through the year
follow ng the year in which the nmethod is inplenented.

(2) If notice of proposed rule making to require a tobacco product
code is not published in the federal register by July 1, 2011, the
departnment nust determ ne and reconmend to the | egislature by Novenber
1, 2014, a nmethod to verify paynent of, or exenption from the tax
i nposed in RCW 82. 26. 020, by neans of stanping, use of nmanufacturers’
digitally readabl e product identifiers, or any other nethod, and nust
conplete and present to the | egislature a study of conpliance with the
tax inposed in RCW 82.26.020, the effect of nonconpliance on state
revenue, and the effect of adopting a nethod to verify paynent of, or
exenption from the tax.

(3) For purposes of this section, "tobacco product code" neans a
code that is required on the | abel of a tobacco product for purposes of
tracking or tracing the product through the distribution system under
final regulations adopted by the secretary of the United States
departnment of health and human servi ces.

Sec. 7. RCW82.26.030 and 2005 ¢ 180 s 1 are each anended to read
as follows:

It is the intent and purpose of this chapter to levy a tax on al
t obacco products sold, used, consuned, handled, or distributed within
this state and to collect the tax fromthe distributor as defined in
RCW 82. 26.010. It is the further intent and purpose of this chapter to
i npose the tax once, and only once, on all tobacco products for sale in
this state, but nothing in this chapter ((shalH)) may be construed to
exenpt any person taxable under any other |aw or under any other tax
i nposed under Title 82 RCW It is the further intent and purpose of
this chapter that the distributor who first possesses the tobacco
product in this state ((shal—be)) is the distributor liable for the
tax and that (1) for noist_ snuff the tax will _ be based on the_ net
weight |listed by the manufacturer and (2) in npost other instances the
tax will be based on the actual price that the distributor paid for the
t obacco product, unless the distributor is affiliated with the seller.
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NEW SECTION. Sec. 8. The following acts or parts of acts are each
r epeal ed:

(1) RCW82.24.027 (Additional tax inposed--Rate--Deposited into the
general fund) and 2009 c 479 s 68, 2008 ¢ 86 s 303, 1999 c 309 s 925,
& 1986 ¢ 3 s 12; and

(2) RCWB82.24.028 (Additional tax inposed--Rate--Deposited into the
general fund) and 2009 c 479 s 69, 2008 ¢ 86 s 304, & 2002 ¢ 2 s 3.

NEW SECTION. Sec. 9. Section 2 of this act applies only wth
respect to tax liability incurred under chapter 82.24 RCWon or after
April 1, 2010, for the sale, use, consunption, handling, possession, or
distribution of cigarettes.

NEW SECTION.  Sec. 10. Section 5(1) (a), (b), and (d) of this act
applies only with respect to tax liability incurred under chapter 82.26
RCWon or after April 1, 2010, for the sale, handling, or distribution
of cigars, little cigars, and other tobacco products.

NEW SECTION. Sec. 11. Section 5(1)(c), chapter . . ., Laws of
2010 (this act) applies only with respect to tax liability incurred
under chapter 82.26 RCW on or after OCctober 1, 2010, for the sale,
handl i ng, or distribution of noist snuff.

NEW SECTION. Sec. 12. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
April 1, 2010.

~-- END ---
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