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ENGROSSED SUBSTI TUTE HOUSE BI LL 1494

State of WAshi ngton 62nd Legi sl ature 2011 Regul ar Session

By House Health Care & Wllness (originally sponsored by
Represent ati ve Moell er)

READ FI RST TI ME 02/ 17/ 11.

AN ACT Relating to elder placenent referrals; adding a new chapter
to Title 18 RCW prescribing penalties; and providing an effective
dat e.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) The legislature finds that |ocating
acceptabl e housing and appropriate care for vulnerable adults is an
i nportant aspect of providing an appropriate continuity of care for
senior citizens.

(2) The legislature further finds that |ocating appropriate and
qual ity housing alternatives sonetines depends on el der and vul nerabl e
adult referral agencies attenpting to assist with referral.

(3) The legislature further finds that vulnerable adult referra
prof essi onals should be required to neet certain m ninumrequirenents
to pronote better integration of vul nerabl e adult housing choi ces.

(4) The legislature further finds that the requirenent that el der
and vulnerable adult referral agencies neet mninmm standards of
conduct is inthe interest of public health, safety, and wel fare.
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NEW_ SECTION. Sec. 2. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Care services" neans any conbination of services, including
i n-hone care, private duty care, or private duty nursing designed for
or wwth the goal of allowng vulnerable adults to receive care and
related services at hone or in a home-like setting. Care service
providers must include hone health agencies and in-honme service
agenci es licensed under chapter 70.127 RCW

(2) "Cdient" neans an el der person or a vul nerable adult, and his
or her representative if any, seeking a referral or assistance with
entering into an arrangenent for supportive housing or care services in
Washi ngton state through an el der and vul nerable adult referral agency.
For purposes of this chapter, the "client's representative"” neans the
person aut horized under RCW 7.70.065 or other |laws to provide inforned
consent for an individual unable to do so.

(3) "Elder and vul nerable adult referral agency" or "agency" neans
a business or person who receives a fee from or on behalf of a
vul nerable adult seeking a referral to care services or supportive
housing, or who receives a fee from a care services provider or
supportive housing provider because of any referral provided to or on
behalf of a vulnerable adult. "Elder and vulnerable adult referra
agency"” or "agency" includes governnent agencies that provide referrals
to care services or supportive housing and geriatric case and care
managers that receive a fee froma client to whomthey have provided a
referral

(4) "Fee" neans anything of value. "Fee" includes noney or other
val uabl e consi deration or services or the prom se of nobney or other
val uabl e consideration or services, received directly or indirectly by
an el der and vul nerabl e adult referral agency.

(5) "Information" means the provision of general information by an
agency to a person about the types of supportive housing or care
services available in the area that may neet the needs of elderly or
vul nerable adults wthout giving the person the names of specific
provi ders of care services or supportive housing, or giving a provider
t he nane of the person or vulnerable adult. Information also neans the
provi sion by an agency of the nanes of specific providers to a soci al
wor ker, di scharge planner, case nanager, professional guardi an, nurse,
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or other professional who is assisting a vulnerable adult |ocate
supportive housing or care services, where the agency does not request
or receive any fee.

(6) "Person" i ncludes any individual, firm cor poration,
partnership, association, conpany, society, nmanager, contractor,
subcontractor, bureau, agency, organization, service, office, or an
agent or any of their enployees.

(7) "Provider" neans any entity or person that both provides
supportive housing or care services to a vulnerable adult for a fee and
provides or is required to provide such housing or services under a
state or local business license specific to such housing or services.

(8) "Referral" neans the act of an agency giving a client the nane
or names of specific providers of care services or supportive housing
that nmay neet the needs of the vulnerable adult identified in the
i ntake formdescribed in section 7 of this act, or the agency gives a
provi der the nane of a client for the purposes of enabling the provider
to contact the client regarding care services or supportive housing
provi ded by that provider.

(9) "Supportive housing" neans any type of housing that includes
services for care needs and is designed for prospective residents who
are vul nerabl e adults. Supportive housing includes, but is not limted
to, nursing hones licensed under chapter 18.51 RCW boarding hones
licensed under chapter 18.20 RCW adult famly honmes |icensed under
chapter 70.128 RCW and continuing care retirenment communities under
RCW 70. 38. 025.

(10) "Wul nerabl e adult" has the sane neaning as i n RCW 74. 34. 020.

NEW SECTION. Sec. 3. (1) As of January 1, 2012, a business or
person operating or maintaining an agency in this state is subject to
the provisions of this chapter. An agency nust maintain liability
i nsurance to cover the acts and services of the agency. The conbi ned
single Ilimt liability insurance coverage required is one mllion
dol | ars.

(2) The agency mmy not create an exclusive agreenent between the
agency and the client, or between the agency and a provider. The
agency cannot provide referral services to a client where the only
nanmes given to the client are of providers in which the agency or its
personnel or imediate famly nenbers have an ownership interest in

p. 3 ESHB 1494



©O© 00 N O Ol WDN P

e
N R O

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32

33
34
35

those providers. An agreenent entered into between an agency and a
provider nust allow either the provider or the agency to cancel the
agreenent with specific paynment ternms regarding pending fees or
commi ssions outlined in the agreenent.

(3) The marketing materials, informational brochures, and web sites
owned or operated by an agency, and concerning information or referral
services for elderly or wvulnerable adults, must include a clear
identification of the agency.

(4) Al owners, operators, and enployees of an agency shall be
consi dered mandated reporters under the vul nerable adults act, chapter
74.34 RCW No agency may devel op or enforce any policies or procedures
that interfere with the reporting requirenents of chapter 74.34 RCW

NEW SECTION. Sec. 4. Nothing in this chapter nay be construed to
prohibit, restrict, or apply to:

(1) Any hone health or hospice agency whil e providing counseling to
patients on placenent options in the normal course of practice as |ong
as no fee or other conpensation is provided to the honme health or
hospi ce agency for such counseli ng;

(2) Governnment entities providing information and assistance to
vul nerabl e adults unless making a referral in which a fee is received
froma client;

(3) Professional guardians providing services under authority of
t hei r guardi anshi p appoi nt nent;

(4) Supportive housing or care services providers who nake
referrals to other supportive housing or care services providers where
no nonetary val ue i s exchanged;

(5) Social workers, discharge planners, or other social services
staff assisting a vulnerable adult to define supportive housing or care
services providers in the course of their enploynent responsibilities
if they do not receive any nonetary value froma provider; or

(6) Any person to the extent that he or she provides information to
anot her person.

NEW SECTION. Sec. 5. (1) Each agency shall keep records of al
referrals rendered to or on behalf of clients. These records nmust
cont ai n:
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(a) The nane of the vulnerable adult, and the address and phone
nunber of the client or the client's representative, if any;

(b) The kind of supportive housing or care services for which
referral was sought;

(c) The location of the care services or supportive housing
referred to the client and probable duration, if known;

(d) The nmonthly or wunit cost of the supportive housing or care
services, if known,

(e) If applicable, the anobunt of the agency's fee to the client or
to the provider;

(f) If applicable, the dates and anobunts of refund of the agency's
fee, if any, and reason for such refund; and

(g) Acopy of the client's disclosure and intake forns described in
sections 6 and 7 of this act.

(2) Each agency shall al so keep records of any contract or witten
agreenent entered into with any provider for services rendered to or on
behal f of a vulnerable adult, including any referrals to a provider.
Any provision in a contract or witten agreenent not consistent with
this chapter is void and unenforceabl e.

(3) The agency must maintain the records covered by this chapter
for a period of six years. The agency's records identifying a client
are considered "health care information"” and the provisions of chapter
70. 02 RCW apply. The client nust have access upon request to the
agency's records concerning the client and covered by this chapter.

NEW SECTION. Sec. 6. (1) An agency nust provide a disclosure
statement to each client prior to nmaking a referral. A disclosure
statenment is not required when the agency is only providing information
to a person. The disclosure statenent nust be acknow edged by the
client prior to the referral and the agency shall retain a copy of the
di scl osure statenent and acknow edgnent. Acknowl edgnent may be in the
form of :

(a) A signature of the client or legal representative on the exact
di scl osure statenent;

(b) An electronic signature that includes the date, tine, internet
provi der address, and displaying the exact disclosure statenent
docunent ;
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(c) A faxed confirmation that includes the date, tine, and fax
nunber and di spl ayi ng the exact disclosure statenment docunent; or

(d) I'n instances where a vul nerable adult chooses not to sign or
ot herwi se provide acknow edgnent of the disclosure statenent, the
referral professional or agency nmay satisfy the acknow edgnent
requi rement of this subsection (1) by docunenting the client's refusal
to sign.

(2) The disclosure statenment nust be dated and nust contain the
foll ow ng information:

(a) The nane, address, and tel ephone nunber of the agency;

(b) The nane of the client;

(c) The ampunt of the fee to be received fromthe client, if any.
Alternatively, if the fee is to be received from the provider, the
met hod of conputation of the fee and the tine and nethod of paynent.
In addition, the agency shall disclose to the client the amount of fee
to be received from the provider, if the client requests such
i nformati on;

(d) A clear description of the services provided by the agency in
general, and to be provided specifically for the client;

(e) Aclear description of the services not provided by the agency;

(f) A provision stating that the agency may not require or request
clients to sign waivers of potential liability for |osses of personal
property or injury, or to sign waivers of any rights of the client
established in state or federal |aw,

(g) A provision stating that the agency works with both the client
and the care services or supportive housing provider in the sane
transaction, and an explanation that the agency will need the client's
authorization to obtain or disclose confidential health care
i nformati on;

(h) A listing of the qualifications of the agency personnel who
will be working with the client, including their years of experience in
the fields of supportive housing and care services, their experience
wor ki ng with vul nerable adults, and their education |evel and rel evant
certifications or licenses, if any, or alternatively, a statenent
informng the client how to obtain such information fromthe agency;

(1) A provision stating that the client is not required to use the
servi ces of the agency and may, w thout cause, stop using the agency or
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swtch to another agency w thout penalty or cancellation fee to the
client;

(j) An explanation of the agency's refund of fees policy, which
nmust be consistent wth section 9 of this act;

(k) A statenment that the client may file a conplaint with the
attorney general's office for violations of this chapter, including the
name, address, and tel ephone nunber of the consuner protection division
of that office; and

(') I'f the agency or its personnel who are directly involved in
providing referrals to clients, including the personnel's inmediate
famly menbers, have an ownership interest in the supportive housing or
care services to which the client is given a referral, a provision
stating that the agency or such personnel or their imediate famly
menbers have an ownership interest in the supportive housing or care
services to which the client is given referral services, and, if such
ownership interest exists, an explanation of that interest.

NEW SECTION. Sec. 7. (1) The agency shall use a standardized
intake form for all clients prior to making a referral. The intake
form nust, at a mninmum contain the followng data regarding the
vul nerabl e adul t:

(a) Recent nedical history, as relevant to the referral process;

(b) Known nedi cati ons and nedi cati on nanagenent needs;

(c) Known nedi cal diagnoses, health concerns, and the reasons the
client is seeking supportive housing or care services;

(d) Significant known behaviors or synptons that may cause concern
or require special care;

(e) Ment al illness, denenti a, or devel opnent al di sability
di agnosi s, if any;

(f) Assistance needed for daily living;

(g) Particular culture needs and accommodati ons;

(h) Activity preferences;

(1) Sleeping habits of the vul nerable adult, if known;

(j) Basic information about the financial situation of the
vul nerabl e adult and the availability of any |ong-term care insurance
or financial assistance, including nedicaid, which may be helpful in
defining supportive housing and care services options for the
vul nerabl e adul t;
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(k) Current living situation of the client;

(1) Geographic | ocation preferences; and

(m Preferences regarding other issues inportant to the client,
such as food and daily routine.

(2) The agency shall obtain the intake information from the nost
avai l abl e sources, such as from the «client, the client's
representative, or a health care professional, and shall allow the
vul nerable adult to participate to the maxi nrum extent possible. The
agency may not obtain or disclose health care information, as defined
in RCW 70.02.010, wthout the authorization of the client or the
client's representative.

(3) The agency may provide information to a person about the types
of supportive housing or care services available in the area that may
nmeet the needs of elderly or vulnerable adults without the need to
conplete an intake form or provide a disclosure statenent, if the
agency does not nmke a referral or request or receive any fee. I n
addition, the agency may provide the nanes of specific providers to a
soci al worker, discharge planner, case manager, professional guardian,
nurse, or other professional who is assisting a vulnerable adult |ocate
supportive housing or care services, provided the agency does not
request or receive any fee.

NEW SECTION. Sec. 8. (1) The agency may choose to provide a
referral for the client by either giving the client the name or nanes
of specific providers who may neet the needs of the vul nerable adult
identified in the intake formor by giving a provider or providers the
name of the client after obtaining the authorization of the client or
the client's representative.

(2)(a) Prior to making a referral to a specific provider, the
agency shall speak with a representative of the provider and obtain, at
a mninmum the follow ng general information, which nust be dated and
retained in the agency's records:

(1) The type of license held by the provider and |icense nunber;

(1i1) Whether the provider is authorized by license to provide care
to individuals with a nental illness, denentia, or developnental
di sability;

(i1i1) Sources of paynment accepted, including whether nedicaid is
accept ed;
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(1v) Ceneral level of medication managenent services provided,;

(v) General level and types of personal care services provided,;

(vi) Particular cultural needs that may be acconmodat ed,;

(vii) Activities typically provided,

(viii) Behavioral problens or synptons that can or cannot be net;

(i x) Food preferences and special diets that can be accommvodat ed;
and

(x) O her special care or services avail able.

(b) The agency shall update this information regarding the provider
at least annually. Referrals nmade by the agency shall be to providers
who appear able to neet the vul nerable adult's identified needs.

(3) Prior to making a referral of a supportive housing provider
t he agency shall conduct a search, and informthe client that a search
was conducted, of the departnent of social and health service's web
site to see if the provider is in enforcenent status for violation of
its licensing regul ations. Prior to making a referral of a care
services provider, the agency shall conduct a search, and informthe
client that a search was conducted, of the departnent of health's web
site to determine if the provider is in enforcenent status for
violation of its licensing regulations. The searches required by this
subsection nust be considered tinely if done within thirty days before
the referral. The information obtained by the agency fromthe searches
must be disclosed in witing to the client if the referral includes
t hat provider.

NEW SECTION. Sec. 9. (1) The agency shall clearly disclose its
fees and refund policies to clients and providers. If the agency
receives a fee regarding a client who was provided referral services
for supportive housing, and the vul nerable adult dies, is hospitalized,
or is transferred to another supportive housing setting for nore
appropriate care within the first thirty days of adm ssion, then the
agency shall refund a portion of its fee to the person who paid it,
whet her that is the client or the supportive housing provider. The
anount refunded nust be a prorated portion of the agency's fees, based
upon a per diemcalculation for the days that the client resided or
retained a bed in the supportive housi ng.

(2) A refund policy inconsistent with this section is void and
unenf or ceabl e.
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(3) This section does not limt the application of other renedies,
i ncludi ng the consuner protection act, chapter 19.86 RCW

NEW SECTION. Sec. 10. Any enployee, owner, or operator of an
agency that wrks wth vulnerable adults nust pass a crimnal
background check every twenty-four nonths and not have been convicted
of any crinme that is disqualifying under RCW43. 43. 830 or 43.43.842, or
been found by a court of |law or disciplinary authority to have abused,
negl ected, financially exploited, or abandoned a m nor or vul nerable
adul t .

NEW SECTION. Sec. 11. An agency may not charge or accept a fee or
other consideration from a «client, care services provider, or
supportive housing provider unless the agency substantially conplies
with the terns of this chapter

NEW SECTION. Sec. 12. (1) The provisions of this chapter rel ating
to the regulation of private elder and vulnerable adult referral
agenci es are excl usive.

(2) This chapter may not be construed to affect or reduce the
authority of any political subdivision of the state of Wshington to
provide for the licensing of private elder and vulnerable adult
referral agencies solely for revenue purposes.

NEW SECTION. Sec. 13. In accordance with RCW 74.09.240, the
agency may not solicit or receive any renuneration directly or
indirectly, overtly or covertly, in cash or in kind, in return for
referring an individual to a person for the furnishing or arranging for
the furnishing of any itemor service for which paynent may be nade in
whol e or in part under chapter 74.09 RCW

NEW SECTION. Sec. 14. The legislature finds that the operation of
an agency in violation of this chapter is a matter vitally affecting
the public interest for the purpose of applying the consuner protection
act, chapter 19.86 RCW Such a violationis an unfair or deceptive act
in trade or comerce and an unfair nethod of conpetition for the
pur pose of applying the consunmer protection act, chapter 19.86 RCW An
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agency that is in substantial conpliance with the provisions of this
chapter shall not be considered to have operated in violation of this
chapter.

NEW SECTION. Sec. 15. Nothing in this chapter is intended to nake
an agency |liable for the acts or om ssions of a provider.

NEW SECTI ON. Sec. 16. This chapter may be known and cited as the
"el der and vul nerable adult referral agency act."

NEW SECTION. Sec. 17. Sections 1 through 16 of this act
constitute a new chapter in Title 18 RCW

NEW SECTI ON. Sec. 18. This act takes effect January 1, 2012.

NEW_ SECTION. Sec. 19. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

~-- END ---
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