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ENGROSSED SUBSTI TUTE HOUSE BI LL 1313

State of WAshi ngton 63rd Legislature 2014 Regul ar Session
By House Labor & Wirkforce Developnment (originally sponsored by
Representatives Jinkins, Farrell, Mrrell, Geen, Dunshee, Lytton,
Sawyer, Sells, Fitzgibbon, Riccelli, WMeller, Appleton, Reykdal,

Roberts, Ryu, Pollet, and Mboscoso)

READ FI RST TI ME 02/ 18/ 13.

AN ACT Rel ating to establishing m ninmmstandards for sick and safe
| eave from enploynent; adding a new chapter to Title 49 RCW and
prescribing penalties.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTI ON. Sec. 1. FINDINGS AND I NTENT. The | egislature finds
that paid sick and safe l|leave from enploynent is critical to the
econom ¢ well-being of the state and workers and to public health and
safety. Paid sick and safe |eave helps workers maintain their own
health and the health of their famlies, coworkers, and nenbers of the
public. Paid sick and safe | eave also hel ps give victins of donestic
vi ol ence, sexual assault, and stalking the financial independence
necessary to |eave abusive situations, achieve safety, and mnimze
physi cal and enotional injuries. The legislature further finds that
paid sick and safe | eave hel ps enployers retain trained workers and
operate conpetitively as well as ensures that workers and their
famlies retain econom c security.

NEW SECTION. Sec. 2. DEFIN TIONS. The definitions in this
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section apply throughout this chapter unless the context «clearly
requires otherw se.

(1) "Child," "grandparent," "parent," "parent-in-law " and "spouse"
have the sanme neanings as in RCW 49. 12. 265.

(2) "Departnment” and "director" have the sane neanings as in RCW
49. 12. 005.

(3) "Donestic violence" has the sane neaning as i n RCW 26. 50. 010.

(4) "Eating or drinking establishnent"” nmeans a pl ace where food or
beverages, or both, are prepared and sold at retail for imrediate
consunption either on or off-premse, but excludes food and beverage
service sites, such as cafeterias, that are accessory to other
activities and primarily serve students, patients, and/or on-site
enpl oyees.

(5) "Enployee" neans any individual enployed by an enployer,
i ncl udi ng individuals enpl oyed on a tenporary and part-tinme basis. An
i ndi vidual performng |less than two hundred forty hours of work in the
state in a calendar year is an enployee only for purposes of
determ ning the enployer tier. An individual performng services on a
tenporary basis and supplied by a tenporary service, staffing agency,
or simlar entity, absent a contractual agreenent stating otherw se, is
an enpl oyee of the staffing agency or simlar entity for purposes of
sick and safe | eave and an enpl oyee of the enployer contracting with
the staffing agency or simlar entity for purposes of determning the
enpl oyer tier.

(6)(a) "Enployer" has the sanme neaning as in RCW49. 12. 005.

(i) "Tier one enployer” nmeans an enployer that enploys nore than
four and fewer than fifty full-tinme equival ents on average per cal endar
week.

(ii) "Tier two enployer” neans an enployer that enploys at | east
fifty and fewer than two hundred fifty full-tinme equivalents on average
per cal endar week.

(tit) "Tier three enployer"” neans an enployer that enploys two
hundred fifty or nore full-tinme equivalents on average per cal endar
week.

(b) The enployer tier for the current year is determ ned by the
average nunber of full-time equival ents paid per cal endar week during
the preceding year for any and all weeks during which at |east one
enpl oyee worked for conpensation. To determ ne the nunber of full-tine

ESHB 1313 p. 2



© 00 N O Ol WDN P

N NN NRRRRRRRRPR PR
W Nk OO oo N O D WOWDN - O

24
25
26
27
28
29
30
31
32
33
34
35
36
37

equi val ents, all conpensated hours of all enployees shall be counted,
including part-tine enploynent, tenporary enploynent, or enploynent
t hrough the services of a staffing agency or simlar entity. [If an
enpl oyer did not enploy any enployees during the previous year, the
enpl oyer tier is determ ned based upon the average nunber of full-tine
equi valents paid per calendar week during the first ninety cal endar
days of the current year in which the enpl oyer engaged in business.

(7) "Full-tinme equivalent" nmeans the nunber of hours worked for
conpensation that add up to one full-tine enpl oyee, based either on an
eight hour day and a five day week or as full-tinme is defined, in
writing or in practice, by the enployer.

(8 "Health care provider" neans any person licensed to provide
medi cal or energency services and any ot her person as determ ned by the
director to be capabl e of providing docunentation under section 5(4) of
this act.

(9) "Sexual assault" has the sane neaning as in RCW 70. 125. 030.

(10) "Sick and safe | eave" neans hours of paid tine provided by an
enpl oyer for use by an enpl oyee for absence fromwork for the purposes
specified in section 4 of this act.

(11) "Staffing agency" neans any person undertaking wth or w thout
conpensation to procure opportunities to work or to procure, recruit,
refer, or place individuals wth an enpl oyer or in enploynent.

(12) "Stal king" has the sanme nmeaning as i n RCW9A. 46. 110.

NEW SECTION. Sec. 3. ACCRUAL OF SICK AND SAFE LEAVE. (1)(a)
Subject to (b) of this subsection and begi nning January 1, 2015, an
enpl oyee accrues sick and safe | eave, which may be used as either sick
| eave or safe | eave, as foll ows:

(i) An enployee of a tier one or tier two enployer nust accrue at
| east one hour of |eave for every forty hours worked.

(i11) An enployee of atier three enployer nust accrue at |east one
hour of |leave for every thirty hours worked.

(b) An enployer nmay provide paid sick and safe tinme in advance of
accrual as permtted front loading as long as the front | oading neets
or exceeds the requirenents of this chapter for accrual, use, and carry
over of |eave.

(2) Sick and safe |eave begins to accrue at the comencenent of
enpl oynent, except that no | eave accrues before January 1, 2015.

p. 3 ESHB 1313
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(3) If an enployee is exenpt fromovertime paynent under state and
federal |aw (a) The enployee is not entitled to accrue |eave for
hours worked in excess of forty hours in a work week; and (b) if the
enpl oyee's normal work week is less than forty hours, |eave accrues
based on the enpl oyee's normal work week.

(4) Unused sick and safe |l eave carries over to the follow ng year,
except that an enployer is not required to allow an enployee to carry
over sick and safe | eave in excess of:

(a) Forty hours for a tier one enpl oyer;

(b) Fifty-six hours for atier two enployer; or

(c) Subject to subsection (5) of this section, seventy-two hours
for atier three enpl oyer.

(5 (a) Atier one or tier two enployer with a conbi ned or universa
paid | eave policy, including but not [imted to a paid tine off policy,
is not required to provide sick and safe leave in addition to the | eave
provi ded by that policy if:

(i) Paid | eave under the policy may be used for the sanme purposes
and under the sanme conditions as sick and safe | eave nay be used under
section 4 of this act;

(1i) Paid |leave accrues at arate of at |east one hour of |eave for
every forty hours worked;

(i1i1) Use of paid leave within any year is limted to no | ess than
the anounts specified for tier one and tier tw enployers,
respectively, in section 4 of this act; and

(iv) Any accrued but unused paid | eave may be carried over to the
foll owi ng year. However, this section does not require a tier one or
tier two enployer to carry over |eave in excess of the | eave specified
i n subsection (4)(a) and (b) of this section.

(b) Atier three enployer with a conbined or universal paid |eave
policy, including but not limted to a paid tinme off policy, is not
required to provide sick and safe leave in addition to the |eave
provi ded by the policy if:

(1) Available paid |leave nmay be used for the same purposes and
under the sanme conditions as sick and safe |eave may be used under
section 4 of this act;

(1i) Paid leave accrues at arate of at |east one hour of |eave for
every thirty hours worked;
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(ii1) Use of paid leave within any year is |limted to no | ess one
hundred ei ght hours; and

(iv) Any accrued but unused paid | eave may be carried over to the
foll owm ng year. However, this section does not require a tier three
enpl oyer to carry over unused |leave in excess of one hundred eight
hour s.

(6) If an enpl oyee separates from enpl oynent and the sane enpl oyer
rehires the enployee within seven nonths of the separation: (a) The
enpl oyer nmust reinstate previously accrued and unused sick and safe
| eave; (b) the enployee is entitled to use accrued sick and safe | eave
i mredi ately upon reenploynent if the enployee previously had been
eligible to use the leave; and (c) the enployee accrues additiona
| eave imedi ately upon reenploynent. If an enployee separates from
enpl oynent and the sanme enpl oyer rehires the enpl oyee nore than seven
mont hs after the separation, this section does not require the enpl oyer
to reinstate accrued sick and safe | eave and the enpl oyee i s consi dered
to have newy commenced enpl oynent for purposes of sick and safe | eave.

(7) An enployer may loan sick and safe |leave to an enployee in
advance of accrual of |eave by the enployee. Any loan of |eave is
subject to the ternms and conditions of the enpl oyer.

(8) This section does not require an enpl oyer to provide financial
or other reinbursenment for accrued and unused sick and safe |eave to
any enpl oyee upon the enployee's term nation, resignation, retirenent,
or other separation from enpl oynent.

NEW SECTI ON.  Sec. 4. USE OF SI CK AND SAFE LEAVE. (1) Except as
provi ded in subsection (6) of this section, an enpl oyee may use accrued
sick and safe |eave beginning one hundred eighty days after the
commencenent of enploynent with the enployer. |If an enpl oyee separates
fromenploynent and is rehired by the sanme enpl oyer within seven nont hs
of separation, the previous period of enploynent is counted for
pur poses of neeting the one hundred ei ghty day requirenent.

(2) An enployer nmust conpensate an enpl oyee who uses sick and safe
| eave at the sanme hourly rate and with the same benefits, including
health care benefits, as the enpl oyee woul d have earned during the tine
the leave is taken. An enployer is not required to conpensate an
enpl oyee for lost tips or conm ssions and conpensation is required only
for hours that an enpl oyee was schedul ed t o worKk.
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(3) An enpl oyee may use sick |l eave for the foll owi ng reasons:

(a) An absence resulting from an enployee's nental or physical
illness, injury, or health condition; to accommbdate the enployee's
need for medical diagnosis, care, or treatnment of a nental or physical
illness, injury, or health condition; or the enployee's need for
preventive nedi cal care; or

(b) To allowthe enployee to provide care for a child, grandparent,
parent, parent-in-law, or spouse with a nental or physical illness,
injury, or health condition; care for a child, grandparent, parent,
parent-in-law, or spouse who needs nedical diagnosis, care, or
treatment of a nental or physical illness, injury, or health condition;
or care for a child, grandparent, parent, parent-in-|law, or spouse who
needs preventive nedi cal care.

(4) An enpl oyee may use safe |l eave for the foll owi ng reasons:

(a) When the enpl oyee's place of business has been cl osed by order
of a public official to limt exposure to an infectious agent,
bi ol ogical toxin, or hazardous material; or to accompdate the
enpl oyee's need to care for a child whose school or place of care has
been closed by order of a public official to l[imt exposure to an
i nfectious agent, biological toxin, or hazardous material; or

(b) For any of the reasons identified in RCW49. 76. 030.

(5 An enployer is not required to allow an enployee to use in
excess of the follow ng hours of sick and safe | eave in a year:

(a) Forty hours for a tier one enpl oyer;

(b) Fifty-six hours for atier two enployer; or

(c) Subject to section 3(5)(b) of this act, seventy-two hours for
a tier three enployer.

(6) An enpl oyee may not use | eave under this section until twenty-
four nonths after the hire date of the enployer's first enpl oyee.

NEW SECTI ON. Sec. 5. REQUESTS AND DOCUMENTATION. (1) An enpl oyer
must provide sick and safe | eave upon the request of an enpl oyee.

(2) When possible, the request nust include the expected duration
of the absence. An enployer may require an enployee to conply with the
enpl oyer's usual and customary notice and procedural requirenents for
absences and requesting leave, as long as the requirenents do not
interfere with the purposes for which the leave is needed. If the
| eave is foreseeable, the enployee nust: (a) Make a reasonable effort
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to schedule the leave in a manner that does not unduly disrupt the
operations of the enployer; (b) make the request in witing; and (c)
make the request at |east ten days, or as early as possible, in advance
of the leave unless the enployer's wusual and custonary notice
requi renents provide for |ess advance notice. If the leave is
unf oreseeabl e, the enpl oyee nmust provide notice as soon as practicable
and nust conply with the enployer's usual and customary notice and
procedural requirenents for absences as |ong as the requirenents do not
interfere with the purposes for which the | eave i s needed.

(3) For enployees covered by federal or state overtine
requi renents, sick and safe | eave may be used in hourly increnents, or
smaller increnments if an enployer so designates. For enpl oyees exenpt
from state and federal overtine requirenents, the enployer my make
deductions of sick and safe |l eave in accordance with state and federal
| aw.

(4) An enployer may require reasonable docunentation for use of
nmore than three consecutive days of sick |eave. Docunentation signed
by a health care provider stating that sick |leave is necessary is

reasonabl e docunentati on. An  enpl oyer may  not require the
docunentation to explain the nature of the illness, injury, or health
condi tion. If the enployer does not offer health insurance to the

enpl oyee, the enpl oyer and enpl oyee nust each pay one-half the cost of
any out-of-pocket expense incurred by the enployee in obtaining the
docunentation requested by the enployer. Qut-of-pocket expenses are
limted to the costs of services provided by health care providers,
services of health care facilities, testing prescribed by health care
providers, and transportation to the |location where the services are
provided. An enployee who has declined to participate in the health
i nsurance offered by the enployer is not entitled to rei mbursenent for
out - of - pocket expenses.

(5) An enployer may require verification for use of nore than three
consecutive days of safe |eave. For |eave under section 4(4)(a) of
this act, the enployer may require verification of a closure order
Notice of the closure order in whatever format the enpl oyee received
the notice satisfies the verification request. For |eave under section
4(4)(b) of this act, the enployer may require verification that the
enpl oyee or enployee's famly nenber is a victim of donmestic violence,
sexual assault, or stalking, and that the |eave taken was for one of
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the purposes under section 4(4)(b) of this act. An enpl oyee nmay
satisfy the verification requirenent in the same manner as provided in
RCW 49.76.040(4) and verification does not waive or dimnish the
confidential or privileged nature of comruni cations in the same manner
as under RCW49. 76. 040(4) .

(6) Upon nutual consent of the enployee and enpl oyer, an enpl oyee
may wor k additional hours or shifts during the sane or next pay period
i nstead of using accrued sick and safe | eave for |eave taken under this
section. An enployer may not require the enployee to work additional
shifts or hours. The enployer nust conply with any applicable |aws
regardi ng overtine pay.

(7) This chapter does not prohibit an enployer fromestablishing a
policy under which enpl oyees may: (a) Voluntarily exchange assigned
hours or trade shifts; or (b) donate unused accrued sick and safe | eave
to anot her enpl oyee.

(8 If an enployee who works in an eating and/or drinking
establ i shnment requests sick or safe | eave, the enployer may offer the
enpl oyee substitute hours or shifts. |[If the enployee accepts the offer
and works the substitute hours or shifts, the enployer may deduct from
t he enpl oyee's accrued sick and safe | eave the anobunt of |eave worked
during the substitute period or the amount of the sick and safe | eave
request, whichever is snaller. The enployer nust conply with any
applicable | aws regardi ng overtine pay. An enployer is not required to
of fer, and an enployee is not required to accept, substitute hours or
shifts.

NEW SECTION. Sec. 6. RECORDKEEPI NG (1)(a) An enployer nust
provide at the tinme wages are paid information in witing stating an
updated amount of sick and safe |eave available to each enployee.
Enpl oyers may choose a reasonable system for providing this
information, including but not limted to, listing remaining avail able
sick and safe |eave on each pay stub or providing an online system
wher e enpl oyees can access their own sick and safe | eave i nformation.

(b) This section does not require enployers to nodify their
recordkeeping policies as |ong as records reasonably indicate accrued
and used sick and safe | eave. Wen an issue arises as to the anount of
accrued sick and safe |eave and the enployer does not nmmintain or
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retain adequate records or does not allow the departnent reasonable
access to the records, it is presuned that the enployer violated this
chapter.

(2) Enployers shall retain records docunenting hours worked by
enpl oyees and sick and safe | eave taken by enpl oyees for a period of
three years, and shall allow the departnent access to such records,
with appropriate notice and at a nutually agreeable tinme, to
i nvestigate potential violations and to nonitor conpliance with this
chapter.

(3)(a) Except as provided in (b) of this subsection, an enpl oyer
must maintain the confidentiality of information provided by the
enpl oyee or others in support of an enpl oyee's request for sick or safe
| eave, including health information and the fact the enployee or
enpl oyee's famly nenber is a victim of donmestic violence, sexual
assault, or stalking, that the enpl oyee has requested or taken |eave
under this chapter, and any witten or oral statenent, docunentation,
record, or corroborating evidence provided by the enpl oyee.

(b) Information provided by an enployee nmay be disclosed by an
enpl oyer only if the disclosure is: (i) Requested or consented to by
the enployee; (ii) ordered by a court or admnistrative agency; or
(1i1) otherw se required by applicable federal or state | aw

NEW SECTION. Sec. 7. NOTICE OF RIGHTS. (1) Begi nning January 1,
2015, a tier one, tier two, and tier three enployer shall give notice
to enpl oyees:

(a) That enpl oyees are entitled to sick and safe | eave;

(b) O the ampbunt of sick and safe | eave and the terns of its use
guar ant eed under this chapter;

(c) That retaliation against enpl oyees who request or use sick or
safe | eave i s prohibited; and

(d) That an enployee has the right to file a conplaint or bring a
civil action if sick or safe leave as required by this chapter is
denied by the enployer or the enployee is retaliated against for
requesting or taking sick or safe | eave.

(2) An enployer may conply with this section by providing the
information in subsection (1) of this section in English and in any
| anguage that is the first | anguage spoken by at |east five percent of
the enployer's workforce: (a) On a notice to each of the enployer's

p. 9 ESHB 1313
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enpl oyees; or (b) on a poster displayed in a conspi cuous and accessi bl e
place in each establishment where the enployer's enployees are
enpl oyed.

(3) The departnment nust create and nake available to enployers
posters for use under subsection (2) of this section.

NEW SECTION. Sec. 8. RETALIATION. A tier one, tier two, or tier
three enpl oyer may not discharge, threaten to discharge, denote, deny
a pronotion to, sanction, discipline, retaliate against, harass, or
otherwise discrimnate against an enployee wth respect to
conpensation, terns, conditions, or privileges of enploynment because
t he enpl oyee:

(1) Exercised rights under section 4 of this act;

(2) Filed or comunicated to the enployer an intent to file a
conpl ai nt under section 9 or 10 of this act; or

(3) Participated or assisted, as a witness or otherw se, in another
enpl oyee's attenpt to exercise rights under section 4, 9, or 10 of this
act .

NEW SECTION. Sec. 9. ADM NI STRATI VE = ENFORCEMENT. (1) The
director may investigate to determne if there has been conpliance with
this chapter and the rul es adopted under this chapter. |If the director
determ nes that a violation has occurred, a hearing nust be held in
accordance with chapter 34.05 RCW The director nust issue a witten
determ nation including his or her findings after the hearing. The
director may order appropriate relief. The relief may include:

(a) Damages, including back pay, paynent of any sick or safe | eave
unlawfully withheld, and interest on the damages at the prevailing
rate;

(b) If any sick or safe | eave was unlawfully w thheld, |iquidated
damages of three tinmes the dollar amount of |eave wthheld, or two
hundred fifty dollars, whichever is greater;

(c) If aviolation resulted in other harm to the enployee or any
ot her person, such as discharge from enpl oynent, or otherw se viol ated
the rights of enployees or other persons, such as a failure to provide
notice to enployees or a prohibited act of retaliation, |iquidated
damages of fifty dollars to each enpl oyee or person whose rights were

ESHB 1313 p. 10
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violated for each day or portion of each day that the violation
occurred or continued;

(d) To conpensate the departnent for the costs of investigating or
remedying the violation, not nore than fifty dollars for each day or
portion of each day and for each person or enployee as to whom the
vi ol ation occurred or continued;

(e) Attorneys' fees and costs; and

(f) Equitable relief, including reinstatenent.

(2) In addition to any other renedies, if the director finds that
an enployer has willfully violated the notice and posting requirenents
of section 7 of this act, the director may i ssue a notice of infraction
and inpose a civil penalty not to exceed one hundred twenty-five
dollars for the first violation and two hundred fifty dollars for
subsequent vi ol ati ons.

(3) A judicial appeal from the director's determ nation may be
taken in accordance with chapter 34.05 RCW and an aggrieved enpl oyee
who prevails and a person awarded |iqui dated damages who prevails are
entitled to attorneys' fees and costs.

NEW SECTI ON. Sec. 10. CVIL ENFORCEMENT. (1) The departnent and
any person aggrieved by a violation of this chapter, any entity a
menber of which is aggrieved by a violation of this chapter, or any
other person or entity acting on behalf of the public health and
wel fare may bring a civil action in a court of conpetent jurisdiction
agai nst any person who violates this chapter. The court may order
appropriate relief including the relief specified in section 9 of this
act, except that any person or entity enforcing this chapter on behal f
of the public health and welfare is not entitled to |iquidated damages.
In addition, the court shall award reasonabl e attorneys' fees and costs
to the party bringing the civil action if the party prevails.

(2) Exhaustion of admnistrative renedies is not required before
filing a civil action.

(3) The renmedies in this section are in addition to any conmon | aw
or other renedi es that nmay be avail abl e.

NEW SECTION. Sec. 11. MORE GENEROUS POLIClES. This chapter
provi des mninum requirenents pertaining to sick and safe |leave and is
not intended to discourage and does not prohibit an enployer from
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adopting or retaining a sick and safe | eave policy nore generous than
any policies that conply with the requirenments under this chapter, or
as dimnishing the obligation of any enployer to conply with any
contract, collective bargaining agreenment, enploynent benefit plan, or
ot her agreenment providing nore generous sick and safe |eave than
requi red under this chapter.

NEW SECTI ON.  Sec. 12. RELATI ONSHI P TO OTHER LAWS. Thi s chapter
does not preenpt, limt, or otherwi se affect the applicability of any
other law, regulation, requirenment, policy, or standard that provides
for greater accrual or use by enployees of sick or safe | eave, whether
paid or unpaid, or that extends other protections to enpl oyees.

NEW SECTION. Sec. 13. WAl VER (1) The requirenments of this
chapter do not apply to any enpl oyees covered by a bona fide collective
bar gai ning agreenent to the extent that the requirenents are expressly
wai ved in the collective bargaining agreenent in clear and unamnbi guous
terns.

(2) Any waiver by an enployee of any requirenents of this chapter
is contrary to public policy and is void and unenforceabl e.

NEW SECTION. Sec. 14. The departnent nmay adopt rules to i npl enent
this chapter.

NEW SECTION. Sec. 15. Sections 1 through 14 of this act
constitute a new chapter in Title 49 RCW

NEW SECTION. Sec. 16. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

~-- END ---
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