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ENGROSSED SUBSTI TUTE HOUSE BI LL 1341

State of WAshi ngton 63rd Legislature 2013 Regul ar Session

By House Judiciary (originally sponsored by Representatives O wall,
Goodman, Pol | et , Ji nki ns, Carlyle, Robert s, Appl et on, Hunt ,
Upt hegrove, G een, Kagi, Seaquist, Moeller, Kirby, Santos, Ryu,
Peder sen, and Mbscoso)

READ FI RST TI ME 02/ 14/ 13.

AN ACT Relating to creating a claimfor conpensation for w ongful
conviction and inprisonnment; adding a new section to chapter 28B.15
RCW adding a new section to chapter 72.09 RCW and adding a new
chapter to Title 4 RCW

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature recognizes that persons
convicted and inprisoned for crines they did not commt have been
uni quely victim zed. Having suffered trenendous injustice by being
stripped of their lives and liberty, they are forced to endure
i nprisonment and are later stigmatized as felons. A mgjority of those
wrongly convicted in Washington state have no remedy avail abl e under
the law for the destruction of their personal lives resulting from
errors in our crimnal justice system The legislature intends to
provide an avenue for those who have been wongly convicted in
Washi ngton state to redress the | ost years of their lives, and help to
address the unique challenges faced by the wongly convicted after
exoner ati on.
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NEW SECTION.  Sec. 2. (1) Any person convicted in superior court
and subsequently inprisoned for one or nore felonies of which he or she
is actually innocent may file a claim for conpensation against the
state.

(2) For purposes of this chapter, a personis:

(a) "Actually innocent” of a felony if he or she did not engage in
any illegal conduct alleged in the chargi ng docunents; and

(b) "Wongly convicted" if he or she was charged, convicted, and
inprisoned for one or nore felonies of which he or she is actually
i nnocent .

(3)(a) If the person entitledto file a claimunder subsection (1)
of this section is incapacitated and incapable of filing the claim or
if he or she is a mnor, or is a nonresident of the state, the claim
may be filed on behalf of the clainmant by an authorized agent.

(b) A claim filed under this chapter survives to the personal
representative of the clainmant as provided in RCWA4. 20. 046.

NEW SECTION. Sec. 3. (1) Al clainms under this chapter nust be
filed in superior court. The venue for such actions is governed by RCW
4.12.020.

(2) Service of the summobns and conplaint is governed by RCW
4. 28. 080.

NEW SECTION. Sec. 4. (1) In order to file an actionable claimfor
conpensati on under this act, the claimant nust establish by docunentary
evi dence that:

(a) The claimant has been convicted of one or nore felonies in
superior court and subsequently sentenced to a term of inprisonnent,
and has served all or part of the sentence;

(b)(i) The claimant is not currently incarcerated for any offense;
and

(ii1) During the period of confinenent for which the claimant is
seeking conpensation, the <claimant was not serving a term of
i nprisonment or a concurrent sentence for any crinme other than the
felony or felonies that are the basis for the claim

(c)(i) The claimnt has been pardoned on grounds consistent with
i nnocence for the felony or felonies that are the basis for the claim
or
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(11) The claimant's judgnent of conviction was reversed or vacated
and the charging docunent dism ssed on the basis of significant new
excul patory information or, if anewtrial was ordered pursuant to the
presentation of significant new excul patory information, either the
cl ai mant was found not guilty at the new trial or the claimant was not
retried and the chargi ng docunent di sm ssed; and

(d) The claimis not tinme barred by section 9 of this act.

(2) In addition to the requirenents in subsection (1) of this
section, the claimant shall state facts in sufficient detail for the
finder of fact to determ ne that:

(a) The claimant did not engage in any illegal conduct alleged in
t he chargi ng docunents; and

(b) The claimant did not commt or suborn perjury, or fabricate
evidence to cause or bring about the conviction. A qguilty plea to a
crime the claimant did not commt, or a confession that is later
determ ned by a court to be false, does not automatically constitute
perjury or fabricated evidence under this subsection.

(3) Convictions vacated, overturned, or subject to resentencing
pursuant to In re: Personal Detention of Andress, 147 Wi. 2d 602 (2002)
may not serve as the basis for a claimunder this chapter unless the
claimant otherwise satisfies the qualifying criteria set forth in
section 2 of this act and this section.

(4) The claimant shall verify the claim unless he or she is
i ncapacitated, in which case the personal representative or agent
filing on behalf of the claimnt shall verify the claim

(5) If the attorney general concedes that the claimant was wongly
convicted, the court shall award conpensation as provided in section 6
of this act.

(6)(a) If the attorney general does not concede that the clai nant
was wongly convicted and the court finds after reading the claimthat
the claimant does not neet the filing criteria set forth in this
section, it may dismss the claim either on its own notion or on the
notion of the attorney general.

(b) If the court dism sses the claim the court shall set forth the
reasons for its decision inwitten findings of fact and concl usi ons of
| aw.
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NEW SECTION. Sec. 5. Any party is entitled to the rights of
appeal afforded parties in acivil action follow ng a decision on such
motions. In the case of dism ssal of a claim review of the superior
court action is de novo.

NEW SECTION. Sec. 6. (1) In order to obtain a judgnent in his or
her favor, the claimnt nust show by clear and convincing evidence
t hat :

(a) The clai mant was convicted of one or nore felonies in superior
court and subsequently sentenced to a term of inprisonnent, and has
served all or any part of the sentence;

(b)(i) The claimant is not currently incarcerated for any offense;

and

(ii) During the period of confinenent for which the claimant is
seeking conpensation, the <claimant was not serving a term of
i nprisonment or a concurrent sentence for any conviction other than
those that are the basis for the claim

(c)(i) The claimnt has been pardoned on grounds consistent with
i nnocence for the felony or felonies that are the basis for the claim
or

(i1i1) The claimant's judgnent of conviction was reversed or vacated
and the charging docunent dism ssed on the basis of significant new
excul patory information or, if anewtrial was ordered pursuant to the
presentation of significant new excul patory information, either the
cl ai mant was found not guilty at the new trial or the claimant was not
retried and the chargi ng docunent di sm ssed;

(d) The claimant did not engage in any illegal conduct alleged in
t he chargi ng docunents; and

(e) The claimant did not commt or suborn perjury, or fabricate
evi dence to cause or bring about his or her conviction. A guilty plea
to a crinme the claimant did not commt, or a confession that is later
determ ned by a court to be false, does not automatically constitute
perjury or fabricated evidence under this subsection.

(2) Any pardon or proclamation issued to the claimnt nust be
certified by the officer having lawful custody of the pardon or
procl amation, and be affixed with the seal of the office of the
governor, or with the official certificate of such officer before it
may be of fered as evi dence.
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(3) In exercising its discretion regarding the weight and
adm ssibility of evidence, the court shall give due consideration to
difficulties of proof caused by the passage of tinme or by rel ease of
evi dence pursuant to a plea, the death or unavailability of w tnesses,
the destruction of evidence, or other factors not caused by the
parties.

(4) The clainmant may not be conpensated for any period of tine in
which he or she was serving a term of inprisonnment or a concurrent
sentence for any conviction other than the felony or felonies that are
the basis for the claim

(5 |If the jury or, in the case where the right to a jury is
wai ved, the court finds by clear and convincing evidence that the
cl ai mant was wongly convicted, the court shall order the state to pay
the actually innocent claimant the follow ng conpensation award, as
adj usted for partial years served and to account for inflation fromthe
effective date of this section

(a) Fifty thousand dollars for each year of actual confinenment
including time spent awaiting trial and an additional fifty thousand
dollars for each year served under a sentence of death pursuant to
chapter 10.95 RCW

(b) Twenty-five thousand dollars for each year served on parole,
community custody, or as a regi stered sex offender pursuant only to the
felony or felonies which are grounds for the claim

(c) Conpensation for child support paynents owed by the claimnt
t hat becanme due and interest on child support arrearages that accrued
while the claimnt was in custody on the felony or felonies that are
grounds for the conpensation claim The funds nust be paid on the
claimant's behalf in a lunp sumpaynent to the departnent of social and
heal th services for disbursenent under Title 26 RCW

(d) Reinbursenent for all restitution, assessnents, fees, court
costs, and all other suns paid by the claimant as required by pretrial
orders and the judgnent and sentence; and

(e) Attorneys' fees for successfully bringing the wongful
conviction claim calculated at ten percent of the nonetary damages
awar ded under subsection (5)(a) and (b) of this section, plus expenses.
However, attorneys' fees and expenses nmy not exceed seventy-five
t housand dollars. These fees may not be deducted fromthe conpensation
award due to the claimant and counsel is not entitled to receive
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additional fees fromthe client related to the claim The court may
not award any attorneys' fees to the claimant if the claimant fails to
prove he or she was wongly convi ct ed.

(6) The conpensation award may not include any punitive danages.

(7) The court may not offset the conpensati on award by any expenses
incurred by the state, the county, or any political subdivision of the
state including, but not limted to, expenses incurred to secure the
claimant's custody, or to feed, clothe, or provide nedical services for
the claimant. The court may not offset against the conpensation award
the value of any services or reduction in fees for services to be
provided to the claimant as part of the award under this section.

(8) The conpensation award is not inconme for tax purposes, except
attorneys' fees awarded under subsection (5)(e) of this section.

(9)(a) Upon finding that the claimant was wongly convicted, the
court shall seal the claimant's record of conviction.

(b) Upon request of the claimant, the court wmy order the
claimant's record of conviction vacated if the record has not already
been vacated, expunged, or destroyed under court rules. The
requi renents for vacating records under RCW9. 94A. 640 do not apply.

(10) Upon request of the claimant, the court shall refer the
claimant to the departnent of corrections or the departnent of social
and health services for access to reentry services, if available,
including but not limted to the comrunity-based transition prograns
and | ong-term support prograns for education, nentoring, life skills
training, assessnent, job skills developnment, nental health and
subst ance abuse treatnent.

NEW SECTION. Sec. 7. (1) On or after the effective date of this
section, when a court grants judicial relief, such as reversal and
vacation of a person's conviction, consistent with the criteria
established in section 4 of this act, the court shall provide to the
claimant a copy of sections 2 through 11 of this act at the tine the
relief is granted.

(2) The clenency and pardons board or the indeterm nate sentence
revi ew board, whichever is applicable, upon i ssuance of a pardon by the
governor on grounds consistent with i nnocence on or after the effective
date of this section, shall provide a copy of sections 2 through 11 of
this act to the individual pardoned.

ESHB 1341 p. 6
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(3) If an individual entitled to receive the information required
under this section shows that he or she was not provided with the
information, he or she has an additional twelve nonths, beyond the
statute of limtations under section 9 of this act, to bring a claim
under this chapter

NEW SECTION. Sec. 8. (1) Nothing in this chapter precludes any
existing renedy available to the claimant related to his or her
wrongful conviction and i nprisonnent.

(2) If a claimant is awarded conpensation under this act and
receives a tort award related to his or her wongful conviction and
i ncarceration, the claimant shall reinburse the state for the |esser
of :

(a) The amount of the conpensation award, excluding the portion
awar ded pursuant to section 6(5) (c) through (e) of this act; or

(b) The ampunt received by the clai mant under the tort award.

(3) Arelease dismssal agreenent, plea agreenent, or any simlar
agreenent whereby a prosecutor's office or an agent acting on its
behal f agrees to take or refrain fromcertain action if the accused
i ndi vidual agrees to forgo |egal action against the county, the state
of Washington, or any political subdivision, is adm ssible and should
be evaluated in light of all the evidence. However, any such agreenent
is not dispositive of the question of whether the claimnt was wongly
convicted or entitled to conpensation under this act.

NEW SECTION. Sec. 9. Except as provided in section 7 of this act,
an action for conpensation under this chapter nust be conmmenced wthin
three years after the grant of a pardon, the grant of judicial relief
and satisfaction of other conditions described in section 2 of this
act, or release fromcustody, whichever is |ater; provided, however,
that any action by the state challenging or appealing the grant of
judicial relief or release from custody tolls the three-year period.
Any persons neeting the criteria set forth in section 2 of this act who
was wongly convicted before the effective date of this section my
commence an action under this chapter within three years after the
effective date of this section
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NEW SECTION.  Sec. 10. A new section is added to chapter 28B. 15
RCWto read as foll ows:

(1) Subject to the conditions in subsection (2) of this section and
the limtations in RCW28B. 15.910, the governing boards of the state
universities, the regional universities, The Evergreen State Coll ege,
and the community colleges, shall waive all tuition and fees for the
fol |l ow ng persons:

(a) Awongly convicted person; and

(b) Any child or stepchild of a wongly convicted person who was
born or becane the stepchild of, or was adopted by, the wongly
convi cted person before conpensation is awarded under section 6 of this
act .

(2) The follow ng conditions apply to waivers under subsection (1)
of this section:

(a) A wongly convicted person nust be a Washington domiciliary to
be eligible for the tuition waiver.

(b) Achild nust be a Washi ngton domciliary ages seventeen through
twenty-six years to be eligible for the tuition waiver. A child's
marital status does not affect eligibility.

(c) Each recipient's continued participation is subject to the
school's satisfactory progress policy.

(d) Tuition waivers for graduate students are not required for
those who qualify wunder subsection (1) of this section but are
encour aged.

(e) Recipients who receive a waiver under subsection (1) of this
section may attend full tinme or part tine. Total credits earned using
the waiver may not exceed two hundred quarter credits, or the
equi val ent of senester credits.

(3) Private vocational schools and private higher education
institutions are encouraged to provide waivers consistent with the
terms of this section.

(4) For the purposes of this section:

(a) "Child" neans a biological child, stepchild, or adopted child
who was born of, becane the stepchild of, or was adopted by a wongly
convi cted person before conpensation is awarded under section 6 of this
act .

(b) "Fees" includes all assessnents for costs incurred as a
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condition to a student's full participation in coursework and rel ated
activities at an institution of higher education.

(c) "Washington domciliary" nmeans a person whose true, fixed, and
per manent house and pl ace of habitationis the state of Washington. In
ascertaining whether a wongly convicted person or child is domciled
in the state of Washington, public institutions of higher education
shall, to the fullest extent possible, rely upon the standards provided
in RCW28B. 15. 013.

(d) "Wongly convicted person" neans a Washington domciliary who
was awar ded damages under section 6 of this act.

NEW SECTION. Sec. 11. A newsection is added to chapter 72.09 RCW
to read as foll ows:

When a court refers a person to the departnent under section 6 of
this act as part of the person's award in a wongful conviction claim
the departnment shall provide reasonable access to existing reentry
prograns and services. Nothing in this section requires the departnent
to establish newreentry prograns or services.

NEW SECTION. Sec. 12. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 13. Sections 1 through 9 of this act constitute
a new chapter in Title 4 RCW

~-- END ---
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