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CITATION

Cite all material in the Washington State Register by its issue number and sequence within that issue, preceded by the ac-
ronym WSR. Example: the 37th item in the August 5, 1981, Register would be cited as WSR 81-15-037.

PUBLIC INSPECTION OF DOCUMENTS

A copy of each document filed with the code reviser’s office, pursuant to chapter 34.05 RCW, is available for public in-
spection during normal office hours. The code reviser’s office is located on the ground floor of the Legislative Building in
Olympia. Office hours are from 8 a.m. to 5 p.m., Monday through Friday, except legal holidays. Telephone inquiries concern-
ing material in the Register or the Washington Administrative Code (WAC) may be made by calling (360) 753-7470.

REPUBLICATION OF OFFICIAL DOCUMENTS

All documents appearing in the Washington State Register are prepared and printed at public expense. There are no re-
strictions on the republication of official documents appearing in the Washington State Register. All news services are espe-
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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

1. ARRANGEMENT OF THE REGISTER
The Register is arranged in the following six sections:
(@ PREPROPOSAL-includes the Preproposal Statement of Inquiry that will be used to solicit public comments on a
general area of proposed rule making before the agency files a formal notice.
(b) PROPOSED-includes the full text of formal proposals, continuances, supplemental notices, and withdrawals,
() PERMANENT-includes the full text of permanently adopted rules.
(@ EMERGENCY-includes the full text of emergency rules and rescissions.
(¢) MISCELLANEOUS-includes notice of public meetings of state agencies, rules coordinator notifications,
summaries of attorney general opinions, executive orders and emergency declarations of the governor, rules of the
state Supreme Court, and other miscellaneous documents filed with the code reviser’s office under RCW 34.08.020
and 42.30.075.
() TABLE-includes a cumulative table of the WAC sections that are affected in the current year.
(g) INDEX-includes a combined subject matter and agency index.
Documents are arranged within each section of the Register according to the order in which they are filed in the code re-
viser’s office during the pertinent filing period. The three part number in the heading distinctively identifies each document,
and the last part of the number indicates the filing sequence with a section’s material.

2. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL

RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style quickly and
graphically portrays the current changes to existing rules as follows:

(@) In amendatory sections—
(i) underlined material is new material;
(ii) deleted material is ((lined-out-between-double-parentheses));

(b) Complete new sections are prefaced by the heading NEW SECTION:

(c) The repeal of an entire section is shown by listing its WAC section number and caption under the heading
REPEALER.

3. MISCELLANEOUS MATERIAL NOT FILED UNDER THE ADMINISTRATIVE PROCEDURE ACT

Material contained in the Register other than rule-making actions taken under the APA (chapter 34.05 RCW) does not
necessarily conform to the style and format conventions described above. The headings of these other types of material have
been edited for uniformity of style; otherwise the items are shown as nearly as possible in the form submitted to the code revis-
er’s office.

4. EFFECTIVE DATE OF RULES

(@) Permanently adopted agency rules normally take effect thirty-one days after the rules and the agency order adopting
them are filed with the code reviser’s office. This effective date may be delayed or advanced and such an effective
date will be noted in the promulgation statement preceding the text of the rule.

(b) Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by the agency.
They remain effective for a maximum of one hundred twenty days from the date of filing.

- (© Rules of the state Supreme Court generally contain an effective date clause in the order adopting the rules.

5. EDITORIAL CORRECTIONS

Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or history of
a document is enclosed in [brackets].
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REGULATORY FAIRNESS ACT

The Regulatory Fairness Act, chapter 19.85 RCW, was enacted in 1982 to minimize the impact
of state regulations on small business. Amended in 1994, the act requires a small business
economic impact analysis of proposed rules that impose more than a minor cost on twenty
percent of the businesses in all industries, or ten percent of the businesses in any one industry.
The Regulatory Fairness Act defines industry as businesses within a four digit SIC classification,
and for the purpose of this act, small business is defined by RCW 19.85.020 as "any business
entity, including a sole proprietorship, corporation, partnership, or other legal entity, that is owned
and operated independently from all other businesses, that has the purpose of making a profit,
and that has fifty or fewer employees."

Small Business Economic Impact Statements (SBEIS)

A small business economic impact statement (SBEIS) must be prepared by state agencies when
a proposed rule meets the above criteria. Chapter 19.85 RCW requires the Washington State
Business Assistance Center (BAC) to develop guidelines for agencies to use in determining
whether the impact of a rule is more than minor and to provide technical assistance to agencies
in developing a SBEIS. All permanent rules adopted under the Administrative Procedure Act,
chapter 34.05 RCW, must be reviewed to determine if the requirements of the Regulatory
Fairness Act apply; if an SBEIS is required it must be completed before permanent rules are filed
with the Office of the Code Reviser.
Mitigation

In addition to completing the economic impact analysis for proposed rules, state agencies must
take reasonable, legal, and feasible steps to reduce or mitigate the impact of rules on small
businesses when there is a disproportionate impact on small versus large business. State agencies
are encouraged to reduce the economic impact of rules on small businesses when possible and
when such steps are in keeping with the stated intent of the statute(s) being implemented by
proposed rules. Since 1994, small business economic impact statements must contain a list of
the mitigation steps taken, or reasonable justification for not taking steps to reduce the impact
of rules on small businesses.

When is an SBEIS Required?
When:

The proposed rule has more than a minor (as defined by the BAC) economic impact on
businesses in more than twenty percent of all industries or more than ten percent of any one
industry.

When is an SBEIS Not Required?
When:

The rule is proposed only to comply or conform with a federal law or regulation, and the state
has no discretion in how the rule is implemented;

There is less than minor economic impact on business;

The rule REDUCES costs to business (although an SBEIS may be a useful tool for demonstrating
this reduced impact);

The rule is adopted as an emergency rule, although an SBEIS may be required when an
emergency rule is proposed for adoption as a permanent rule; or

The rule is pure restatement of state statute.
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WSR 96-10-003
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
[Filed April 18, 1996, 10:52 a.m.]

Subject of Possible Rule Making: Amendments to
chapter 180-40 WAC, Pupils (student rights and responsibil-
ities).

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.305.160.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To implement chapter 321,
Laws of 1996 and make other changes as may be advisable
or technically necessary.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.

Process for Developing New Rule: Early solicitation of
public comments and recommendations respecting new,
amended or repealed rules, and consideration of the com-
ments and recommendations in the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by sending written comments to Rules Coordina-
tor, State Board of Education, P.O. Box 47206, Olympia,
WA 98504-7206, FAX (360) 586-2357, TDD (360) 664-
3631. For telephone assistance contact Larry Davis, (360)
753-6715.

April 18, 1996
Larry Davis
Executive Director

WSR 96-10-011
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)

[Filed April 19, 1996, 1:31 p.m.]

Subject of Possible Rule Making: Medical Assistance
Administration is considering adding three sections to
chapter 388-538 WAC, Managed care. These sections will
institute a requirement for clients to remain in the same plan
up to twelve months; provide good cause standards and
procedures to change plans during the twelve months; and
provide an open-enrollment period.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.09.522, ESSB 6251, Section 209 and
Section 1115(a) of the Social Security Act.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To provide continuity of
medical care for clients; to provide incentives to managed
care plans to assure client access; to streamline administra-
tion of the managed care Medicaid program; and to establish
standards and procedures for changing plans.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: Office of Insurance Commissioner, Department
of Health, other division[s] within the Department of Social
and Health Services.

WSR 96-10-003

Process for Developing New Rule: Medical assistance
will convene a group of interested persons to develop,
review and comment on these proposed rulefs).

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Bobbe J. Andersen, Program
Manager, Medical Assistance Administration, Mailstop
45530, P.O. Box 45530, Olympia, WA 98504-5530, phone
(360) 753-0529, FAX (360) 753-7315, TDD 1-800-848-5429.

April 19, 1996
Merry A. Kogut, Supervisor
Rules and Policies Assistance Unit

WSR 96-10-016
PREPROPOSAL STATEMENT OF INQUIRY
SKAGIT VALLEY COLLEGE
[Filed April 22, 1996, 10:16 a.m.]

Subject of Possible Rule Making: Adopt WAC 132D-
120-055 Antihazing policy.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28B.50.140.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: This policy states very
strongly that Skagit Valley College prohibits student organi-
zations and their members from engaging individually or
collectively in hazing activities. It also outlines appeal and
sanction procedures.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Judi Knutzen, Skagit Valley
College, 2405 College Way, Mt. Vernon, WA 98273, call
(360) 428-1667, FAX (360) 428-1202. A public hearing will
be held; date to be set later.

April 18, 1996
Judi Knutzen
WAC Rules Coordinator

WSR 96-10-018
PREPROPOSAL STATEMENT OF INQUIRY
FORENSIC INVESTIGATIONS COUNCIL
[Filed April 22, 1996, 10:36 a.m.]

Subject of Possible Rule Making: Description and
operations of agency.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Title 34 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: (1) Comply with state law:
and (2) advise interested parties of agency’s functions.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: Unknown.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before

Preproposal

PREPROPOSAL
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publication by contacting Darrell Russell, Washington

Association of Prosecuting Attorneys, 206 10th Avenue S.E,,
Olympia, WA 98501, (360) 753-2175.

April 22, 1996

Darrell Russell

Rules Coordinator

WSR 96-10-022
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
[Filed April 24, 1996, 10:45 a.m]

Subject of Possible Rule Making: Adoption of proce-
dural rules for making applications for special vehicle license
plates for officers of the Taipeit Economic and Cultural
Office.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 46.01.110.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Rules on this subject will
prescribe the method for and documentation needed to be
provided with application for the special license plate.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.

Process for Developing New Rule: The adoption of
rules that may be proposed are related to the process
requirements for applying a vehicle license and are exempt
from RCW 34.05.310.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication. Interested parties may contact Jack L. Lince,
Contracts Manager, Title and Registration Services, P.O. Box
2957, Olympia, WA 98507-2957, phone (360) 902-3773,
FAX (360) 664-0831, TDD (360) 664-8885. Comments are
requested by June 15, 1996.

April 23, 1996
Nancy Kelly, Administrator
Title and Registration Services

WSR 96-10-023
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
[Filed April 24, 1996, 10:47 a.m)]

Subject of Possible Rule Making: Rules related to
licensing of parts cars, street rod vehicles, kit vehicles,
collector vehicles, and horseless carriage vehicles.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 46.01.110.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Rules regulating the
licensing of these vehicles may be needed to implement
chapter 255 [225], Laws of 1996. The rules will provide
specific instructions on the application and documentation
required to obtain proper licensing.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: Washington State Patrol involved in the inspec-

Preproposal
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tion of the vehicles. Input to rule making is requested from
the agency.

Process for Developing New Rule: The adoption or
repeal of rules that may be proposed are related to the
process requirements for applying for a vehicle license and
are exempt from RCW 34.05.310.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication. Interested parties may contact Jack L. Lince,
Contracts Manager, Title and Registration Services, P.O. Box
2957, Olympia, WA 98507-2957, phone (360) 902-3773,
FAX (360) 664-0831, TDD (360) 664-8885. Comments are
requested by June 15, 1996.

April 23, 1996
Nancy Kelly, Administrator
Title and Registration Services

WSR 96-10-024
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
{Filed April 24, 1996, 10:48 am.]

Subject of Possible Rule Making: Defining passenger
motor vehicle for use in ride sharing for persons with special
transportation needs.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 46.01.110 and 46.74.010(2).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The Department of Licens-
ing is charged with defining vehicles that may be used for
this purpose. Only specific vehicles may be used for
transportation of persons with special transportation needs.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: Utilities and Transportation Commission regulate
the private, nonprofit transportation providers for transporta-
tion of persons with special transportation needs.

Process for Developing New Rule: Negotiated rule
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication. Interested parties may contact Jack L. Lince,
Contracts Manager, Title and Registration Services, P.O. Box
2957, Olympia, WA 98507-2957, phone (360) 902-3773,
FAX (360) 664-0831, TDD (360) 664-8885. Comments are
requested by June 15, 1996.

April 23, 1996
Nancy Kelly, Administrator
Title and Registration Services
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WSR 96-10-027
WITHDRAWAL OF
PREPROPOSAL STATEMENT OF INQUIRY

BOARD OF ACCOUNTANCY
[Filed April 24, 1996, 3:05 p.m.]

Board members perceive that a rule change to simplify
continuing professional education reporting for certified
public accountants licensed in more than one state is
presently a low priority. Therefore, the Board of Accoun-
tancy hereby withdraws its Preproposal Statement of Inquiry
(CR-101) for WAC 4-25-810 Continuing professional
education (CPE)—Who must have CPE, filed with your
office on February 21, 1996 (WSR 96-05-084).
Carey L. Rader, CPA
Executive Director

WSR 96-10-034
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
(Public Assistance)

[Filed April 24, 1996, 4:27 p.m.]

Subject of Possible Rule Making: WAC 388-513-1395
Institutional—Medically needy, 388-518-1805 LCP-MI
eligibility, 388-518-1810 LCP-MI EMER, 388-519-1905
Base period, and 388-522-2230 Eligibility reviews.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.08.090, Budget Note 17 and clarification
re: 42 CFR 435.916.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Allow twelve-month MN
certification and three-month MI certification after April 30,
1996.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.

Process for Developing New Rule: The department will
distribute draft material for an internal and external review
process. All comments are taken into consideration before
issuance of final rule.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Joanie Scotson, Program Manager,
Medical Assistance Administration, Mailstop 45530, Olym-
pia, Washington 95840-5530, phone (360) 753-7462, FAX
(360) 753-7315, TDD 1-800-848-5429.

April 24, 1996
Mermry A. Kogut, Supervisor
Rules and Policies Assistance Unit

WSR 96-10-035
PREPROPOSAL STATEMENT OF INQUIRY
APPRENTICESHIP AND TRAINING COUNCIL
[Filed April 25, 1996, 12:15 p.m.]

Subject of Possible Rule Making: Amend chapter 296-
04 WAC to describe methods to identify a bona fide
employer or employee organization or individuals known to

WSR 96-10-027

represent the interests of employers or employees. Clarify
procedures and requirements of apprenticeship committees.
Comply with federal court decision relating to provisions of
WAC 296-04-001. Address identification of apprenticeship
agreements as set forth in WAC 296-04-270 and the subject
of WSR 96-03-092. Make changes to reflect gender
neutrality. Correct code reviser filing errors. Establish a
procedure to resolve complaints arising out of the conduct of
approved training agents. Amend rules, as necessary to
make them clear and useable without modifying the sub-
stance or intent of the provision. Enact some agency
policies as rules. Address possible inconsistencies between
state and federal affirmative action provisions.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 49.04.010 and 49.04.040.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Interested parties have
requested clear definitions and illustrations of how to address
apprenticeship committee composition concerns. Past and
recent procedural irregularities have resulted in codification
of erroneous provisions which need to be corrected. The
goal is to provide reasoned, predictable and efficient proce-
dures for the administration of state approval of apprentice-
ship committees, programs, revisions, and the conduct of
parties.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: No other federal or state agencies are known that
directly regulate the state approval of apprenticeship pro-
grams.

Process for Developing New Rule: Meet with interested
parties and solicit their comments and suggestions in the
drafting of procedural rules. Editorial and consistency
changes will be done through agency review.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication. Interested parties are welcome to send written
or oral comments to Lynn D. W. Hendrickson, Assistant
Attorney General, Office of the Attorney General, 900
Fourth Avenue, Suite 2000, Seattle, WA 98164-1012, (206)
464-6219; Robin White, Apprenticeship Program Manager,
Department of Labor and Industries, P.O. Box 44530,
Olympia, WA 98504, (360) 902-5320.

April 19, 1996
Frank Forrest
Chair

WSR 96-10-038
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH

(Board of Pharmacy)
[Filed April 25, 1996, 2:31 p.m.]

Subject of Possible Rule Making: This rule will place
carisoprodol in WAC 246-887-170 Schedule IV of the
Uniform Controlled Substances Act.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.64.005(7), 69.50.201.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The abuse of licit drugs is
a major medical, social and economic problem in the United

Preproposal

PREPROPQOSAL
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States. Evidence indicates that the abuse of carisoprodol is
increasing. This rule will alert physicians and patients to the
addictive potential of carisoprodol. Placing carisoprodol in
Schedule IV of the Uniform Controlled Substances Act
should curtail the abuse of the drug.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: The Board of Pharmacy has notified the Drug
Enforcement Administration of its intent to place carisopro-
dol in Schedule IV of the Uniform Controlled Substances
Act. The Board of Pharmacy has also met with representa-
tives of the Medical and Nursing Commission. Although the
Medical and Nursing Commission do not regulate this
subject, their licensees will be affected.

Process for Developing New Rule: Public meetings,
newsletter articles.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Donald H. Williams, Executive
Director, Department of Health, Board of Pharmacy, Box
47863, Olympia, WA 98504-7863, (360) 753-6834, FAX
(360) 586-4359.

April 16, 1996
Donald H. Williams
Executive Director

WSR 96-10-041
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF TRANSPORTATION
[Filed April 26, 1996, 1:10 p.m.]

Subject of Possible Rule Making: Change in WAC 12-
18-020 Pilot registration fees, to reflect the increase in fee as
authorized by the legislature.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 47.68.210, 47.68.236, ESHB 2343 (trans-
portation supplemental budget).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: RCW 47.68.210 grants the
state Department of Transportation, Aviation Division, to
impose a $10.00 per year pilot registration fee which is
deposited in the search and rescue, safety and education fund
according to RCW 47.68.236. The state legislature autho-
rized an increase in the fee from $5.00 to $8.00 per year.
The proposed rule making would change the numbers to
reflect the legislative action. '

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.

Process for Developing New Rule: Agency study; and
in the process of seeking legislative approval, the Aviation
Division contacted constituent groups in person and through
the quarterly newspaper. (Fliteplan) advising them and
seeking input on the intent to raise the fee. In addition a
survey of pilots was conducted (written) which resulted in an
eighty percent approval rate for the increase. The Aviation
Division will now seek a resolution from the Transportation
Commission in order to proceed with the increase.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Washington Pilot Association,
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Doug Kandle, 1921 N.E. 203 Court, Woodinville, WA
98072, 788-2021; Seaplane Pilots Association, Bob Hamil-
ton, P.O. Box 1610, Vashon Island, WA 98070, (206) 463-
2460; WASAR, Karen Carton, 9509 232nd S.W., Edmonds,
WA 98020, (260) 546-3695; SARVAC, Grant Smith, 8106
53rd Street Court West, Tacoma, WA 98467, (206) 565-
8980; and CAP, Colonel Doug Jones, 1204 12th Street N.E,,
Building 1204, McChord AFB, WA 98438, (360) 734-6403.
April 26, 1996

Gretchen P. White

for S. A. Moon

Deputy Secretary

for Operations

WSR 96-10-048
PREPROPOSAL STATEMENT OF INQUIRY
OFFICE OF MARINE SAFETY
{Filed April 29, 1996, 10:16 a.m.]

Subject of Possible Rule Making: Proposed rules will
address: (1) Acceptable evidence of financial responsibility;
(2) financial responsibility limits for tank barges 300 gross
tons or less; and (3) financial responsibility limits for tank
vessels that meet standards of construction, propulsion,
equipment and personnel.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 88.40.020 and 88.40.030.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Statute Summary: Chapter
88.40 RCW was enacted in 1991 and became effective May
15, 1991. The statute establishes levels of financial respon-
sibility for certain vessels and requires owners and operators
of those vessels to provide evidence demonstrating the
required level. A vessel’s financial responsibility must be
able to meet state and federal liability for the actual costs of
oil spill cleanup, natural resource damages, and necessary
state or federal expenses.

Financial responsibility must be demonstrated in the
following amounts:

(1) Inland barges of any size carrying hazardous
substances in bulk must be covered in the amount of $1
million or $150 per gross ton, whichever is greater;

(2) Cargo vessels 300 gross tons or more must be
covered in the amount of $500,000 or $600 per gross ton,
whichever is greater;

(3) Passenger vessels 300 gross tons or more with a fuel
capacity of at least 6,000 gallons must be covered in the
amount of $500,000 or $600 per gross ton, whichever is
greater;

(4) Tank vessels of any size must be covered in the
amount of $500 million.

Evidence of financial responsibility may be an insurance
policy, surety bond, qualification as a self-insurer, or other
evidence acceptable to the office. Documentation demon-
strating the required level of financial responsibility must be
kept on the vessel. The documentation must also be on file
with the office twenty-four hours before the vessel enters
Washington waters unless the vessel has a valid certificate
of financial responsibility from the United States Coast
Guard that meets state levels of financial responsibility.
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Tank vessels enrolled in a protection and indemnity
(P&I) club do not have to provide evidence of financial
responsibility if the club’s pollution cover is $500 million or
more. Another state’s document may be used if that state’s
level of financial responsibility equals the level required
under RCW 88.40.020.

The office may reduce the level of financial responsibil-
ity for tank vessels in two ways:

(1) The office may, by rule, reduce financial responsi-
bility for tank barges 300 gross tons or less based on cargo
capacity; or

(2) The office may reduce financial responsibility for
tank vessels that meet construction, propulsion, equipment
and personnel standards adopted by the office in rule.

In either case, the office may not reduce a tank vessel’s
financial responsibility below that required by OPA ’90.

Should a vessel fail to comply with chapter 88.40 RCW
or the federal Oil Pollution Act of 1990 (OPA ’90), the
office may deny entry to state waters, notify the United
States Coast Guard, prosecute the responsible parties for
commission of a gross misdemeanor, and/or fine the parties
$100,000 for each day the vessel remains in violation.

Need for Rules: Three rule makings are authorized by
chapter 88.40 RCW:

(1) RCW 88.40.030: OMS may adopt rules describing
acceptable methods of evidencing financial responsibility.

(2) RCW 88.40.020 (2)(b): OMS may adopt rules
establishing lower levels of financial responsibility for tank
barges 300 gross tons or less based on cargo capacity.

(3) RCW 88.40.020(5): OMS may adopt rules estab-
lishing lower levels of financial responsibility for tank
vessels that meet standards of construction, propulsion,
equipment, and personnel.

Covered vessels are required to keep evidence of
financial responsibility on board and have the evidence on
file with OMS at least twenty-four hours before entering
Washington waters. There are two exceptions to this
reporting requirement. Cargo and passenger vessels more
than 300 gross tons with a federal OPA 90 COFR do not
have to comply with the twenty-four hour rule because OPA
'90 levels meet Washington’s levels of financial responsibili-
ty. Further, tank vessels enrolled in a P&I Club are not
required to submit evidence if the P&I Club provides
pollution coverage of $500 million or more. These two
exceptions apply to the vast majority of vessels operating in
Washington waters.

Rules are needed for self-propelled tank vessels less
than forty meters in length and tank and inland barges 300
gross tons or less. These vessels are not required to meet
the federal financial responsibility requirements of OPA *90
or the Comprehensive Environmental Response, Compensa-
tion, and Liability Act (CERCLA) but are required to
comply with Washington’s financial responsibility law.

Rules may be needed to reduce financial responsibility
for tank vessels that meet construction, propulsion, equip-
ment and personnel standards adopted by the office.

Contents of Proposed Rules: The proposed rules would
contain up to four parts depending on the results of the
survey questionnaire (see below):

(1) Part one would contain application and definitional
sections.
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(2) Part two would describe what evidence would be
acceptable to OMS in demonstrating a vessel’s required
financial responsibility.

(3) Part three would contain formulas for reducing a
tank vessel's financial responsibility either because it met
described standards for construction, propulsion, equipment
and personnel, or because it is a small tank barge.

(4) Part four would describe OMS’s enforcement of the
rules and chapter 88.40 RCW.

Although vessels operating in Washington waters are
required to comply with the requirements of chapter 88.40
RCW, the rules would describe evidence necessary to either
demonstrate the required amount of financial responsibility
or meet the exceptions provided in statute. More important-
ly, the rules would describe how qualified owners and
operators of tank vessels may reduce their required financial
responsibility.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: Both federal and state agencies regulate commer-
cial vessel financial responsibility for pollution incidents.
The United States Coast Guard regulates financial responsi-
bility requirements imposed by OPA 90 and CERCLA.
Fourteen states other than Washington have statutes requiring
financial responsibility from vessels, including Alaska,
Oregon and California which require levels of financial
responsibility in excess of that required under federal law.

Where chapter 88.40 RCW is consistent with other
financial responsibility regimes, the legislature authorized
OMS to recognize those federal or state certifications.

To assure maximum compatibility among state and
federal programs, OMS will consult with the United States
Coast Guard and other west coast states through the
states/BC task force.

Process for Developing New Rule: OMS will solicit
comments and input from affected and interested parties
through a questionnaire addressing the four areas of the
proposed rules. The questionnaire, below, solicits comments
on the proposed methods of demonstrating financial respon-
sibility, and for reducing required levels of financial respon-
sibility for all tank vessels and small tank barges.

Responses to the questionnaire will be compiled and
rules based on the comments submitted will be drafted by
mid-June. The proposed rules will then be filed and public
hearings scheduled in August.
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FINANCIAL RESPONSIBILITY QUESTIONNAIRE

The Office of Marine Safety is considering whether to exercise its rulemaking authority under chapter 88.40 RCW governing
financial responsibility for covered vessels. The following questionnaire seeks input to assist the Office in making this
determination. Please respond by May 31, 1996.

Background

Under RCW 88.40.030, evidence of financial responsibility may be an insurance policy, surety bond, qualification as a self-
insurer, or other evidence acceptable to the Office. Documentation demonstrating the required level of financial responsibility
must be kept on the vessel and on file with the Office 24 hours before the vessel enters Washington waters.

Two exceptions to this requirement allow most vessels to comply. Cargo and passenger vessels more than 300 gross tons with
a federal OPA ’90 Certificate of Financial Responsibility (COFR) do not have to comply with the 24-hour rule since OPA 90
requirements meet Washington’s requirements. Tank vessels enrolled in a Protection and Indemnity Club (P&I Club) are not
required to submit evidence if the P&I Club provides pollution coverage of $500 million or more.

However, self-propelled tankers 40 meters or less in overall length, and tank and inland barges 300 gross tons or less do not
fall within the coverage of OPA *90 or CERCLA yet must meet Washington’s financial responsibility law. Currently, these
companies must be able to demonstrate financial responsibility of $500 million for tank vessels, or the greater of $1 million
or $150 per gross ton for inland barges carrying hazardous substances in bulk.

On March 21, 1996, the Office filed an emergency rule that reduced financial responsibility for tank barges 300 gross tons
or less to the greater of $1200 per gross ton or $2 million. This rule is effective until July 20, 1996. The rule was necessary
to allow the owner or operators of these vessels to submit complete oil spill prevention plans under chapter 317-21 WAC.

Purpose of Questionnaire

The Office is seeking input on the scope of rules governing financial responsibility. Other than small tank vessels and inland
barges, in the absence of rules most vessels are able to comply with Washington’s law by complying with federal requirements
or by enrolling in a P&I Club. For this reason, the Office is not inclined to exercise its full rulemaking authority under chapter
88.40 RCW. However, the Office is willing to consider rules that provide incentives to owners or operators of tank vessels
demonstrating exceptional compliance with chapter 317-21 WAC and other standards of construction, propulsion, equipment
and personnel.

Instructions

You may type or write the answers to the questions on the form, or submit the answers separately with the questions identified
by number. Upon completion, please mail the questionnaire to:

Office of Marine Safety

PO Box 42407

Olympia, Washington 98504-2407
Attention: Jeff Fishel

If a question does not apply, please indicate by writing "N/A". For questions that ask for an estimate, please provide an answer
that you are comfortable with and that fairly represents your company's experience. If you are unsure about a question, or
have other questions, please call Jeff Fishel (206/664-9124).

1. General

How would you characterize the nature of your interest in this rulemaking?

O Cargo vessel owner/operator O Tanker owner/operator

O Tank barge owner/operator O Fishing vessel owner/operator
O Passenger vessel owner/operator O Inland barge owner/operator
O Vessel agent O Vessel management

O Environmentalist O Insurance provider

O Other

(Please describe)
2. Evidence of financial responsibility

If applicable, how do you currently comply with Washington State financial responsibility requirements?
O CORFR issued by the US Coast Guard under 33 CFR Part 138.

O  Enrollment in a P&I Club that offers $500 million or more pollution coverage.

O Insurance provided by a member of the Water Quality Insurance Syndicate.

a Other

(Please describe)
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3. Financial responsibility for tank vessels

WSR 96-10-048

a) If the Office offered reduced financial responsibility for tank vessels under RCW 88.40.020(5), would you take
advantage of the opportunity? If so, how would this opportunity benefit your company or interests?

b) The Office must base reduction in the level of tank vessel financial responsibility on standards of construction,
propulsion, equipment and personnel. For which standards would you want the Office to reduce tank vessel financial
responsibility? How would you determine the reduced level of financial responsibility?

4. Financial responsibility for small tank barges

Under RCW 88.40.020 (2)(b), the Office may reduce the financial responsibility of tank barges 300 gross tons or less
based on cargo capacity. Financial responsibility, by definition in RCW 88.40.020(4), is required to meet the "actual costs
for removal of oil spills, for natural resource damages and necessary expenses” up to the limit required by law.

a) How would you propose that the Office reduce financial responsibility for small tank barges based on cargo capacity?
b) Please describe any studies, reports, data or other information that would support your proposal?

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Jeff Fishel, Policy Analyst, Office
of Marine Safety, P.O. Box 42407, Olympia, WA 98504-
2407, (360) 664-9124.

April 24, 1996
Barbara Herman
Director

WSR 96-10-056
PREPROPOSAL STATEMENT OF INQUIRY
LIQUOR CONTROL BOARD
{Filed April 30, 1996, 9:59 am.]

Subject of Possible Rule Making: Delegation of
authority for approving uncontested or unopposed license
applications.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 66.24.010 and 66.08.030.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The board receives many
routine license applications which are neither opposed or
contested. It is proposed that the approval of such license
applications be delegated to specific staff members of the
board in accordance with RCW 66.24.010. In this way,
routine applications could be considered and approved in a
faster manner with the triumvirate giving detailed consider-
ation to any applications which are opposed or contested.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.

Process for Developing New Rule: Agency will work
with interested parties in researching and developing specific
restrictions and guidelines for such authorization.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting M. Carter Mitchell, Washington
State Liquor Control Board, P.O. Box 43080, Olympia, WA
98504-3080, FAX (360) 664-9689, submit comments by
June 4, 1996.

April 24, 1996
Nathan S. Ford, Jr.
Chairman

WSR 96-10-058
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Institutions)

[Filed April 30, 1996, 1:44 p.m.]

Subject of Possible Rule Making: WAC 275-30-020
Conditions of parole.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 13.40.320(8).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The rule specifies a youth
who successfully graduates from the basic training camp
program shall comply with the provisions of an intensive
aftercare program imposed pursuant to RCW 13.40.320(8).
The rule adds this provision as a condition of parole.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.

Process for Developing New Rule: Agency study. The
department/juvenile rehabilitation administration will conduct
an internal and external review process before filing forms
CR-101 and/or CR-102, and considers all comments during
these processes.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Marty Butkovich, Juvenile Reha-
bilitation Administration, 14th and Jefferson Street, P.O. Box
45720, Olympia, WA 98504, (360) 753-7406.

April 30, 1996
Merry A. Kogut, Supervisor
Rules and Policies Assistance Unit

WSR 96-10-067
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF

FISH AND WILDLIFE
{Filed May 1, 1996, 8:11 a.m)]

Subject of Possible Rule Making: Recreational fishing
rules.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.040.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: There are changes needed
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for lake rehabilitation and to provide recreational opportuni-
ty.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Rich Lincoln, Assistant Director,
Fish Management Program, 600 Capitol Way North, Olym-
pia, WA 98501-1091, phone (360) 902-2325.

May 1, 1996
Evan S. Jacoby
Rules Coordinator

WSR 96-10-068
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed May 1, 1996, 8:13 am.]

Subject of Possible Rule Making: Migratory bird
season and game reserve amendments; nontoxic shot; game
auctions/raffles; permit hunts and permit drawings.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.040, 77.12.010.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Provide recreational oppor-
tunities. Clarification of rules and to assist in enforcement.
Provide sanctuary for migratory birds.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: Waterfowl, coot and snipe seasons (including
falconry) are also regulated by the United States Fish and
Wildlife Service (USFWS). The USFWS develops regula-
tions based on input by WDFW and other states. Then
WDFW develops regulations based on those adopted by
USFWS.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Dave Brittell, Wildlife Manage-
ment Program, 600 Capitol Way North, Olympia, WA
98501-1091, (360) 902-2504. Contact by June 20, 1996.
Expected Rule Proposal Filing: July 3, 1996.

April 24, 1996
Evan Jacoby
Rules Coordinator

WSR 96-10-069
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF

FISH AND WILDLIFE
[Filed May 1, 1996, 8:15 a.m.]

Subject of Possible Rule Making: Permit hunts,
weighted permit hunts and selection of participants.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.040.

Preproposal
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Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Permit hunts on privately
managed lands have different selection criteria from general
permit hunts.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Dave Brittell, Wildlife Manage-
ment Program, 600 Capitol Way North, Olympia, WA
98501, (360) 902-2504. Contact by July 1, 1996. Antici-
pated Rule Proposal Filing: July 3, 1996.

April 30, 1996
Evan S. Jacoby
Rules Coordinator

WSR 96-10-072
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed May 1, 1996, 10:15 a.m.]

Subject of Possible Rule Making: Washington state
falconry regulations.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.040.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To bring state regulations in
line with changing federal falconry regulations.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: United States Fish and Wildlife Service regulates
falconry on a federal basis. State and federal agencies use
same federal form to maintain coordination and consistency.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Dave Brittell, Wildlife Manage-
ment Program, 600 Capitol Way North, Olympia, WA
98501-1091, (360) 902-2504. Contact by June 20, 1996.
Expected Rule Proposal Filing: July 3, 1996.

April 24, 1996
Evan Jacoby
Rules Coordinator

WSR 96-10-078
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
(Filed May 1, 1996, 11:17 a.m.]

Subject of Possible Rule Making: Amending 1996
trapping season.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.040, 77.12.010.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To provide recreational
trapping opportunity.
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Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Dave Brittell, Wildlife Manage-
ment Program, 600 Capitol Way North, Olympia, WA
98501-1091. Contact by June 20, 1996. Expected Rule
Proposal Filing: July 3, 1996.

May 1, 1996
Evan Jacoby
Rules Coordinator

WSR 96-10-079
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed May 1, 1996, 11:24 am.]

Subject of Possible Rule Making: Dairy producer
degrades.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 15.36.021.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The department will place
into rule the criteria used for determining dairy degrade
periods. RCW 15.36.111 provides that when the director
finds repeat violations of grade requirements established in
chapter 15.36 RCW and the pasteurized milk ordinance
(PMO) as adopted into rule, the director will degrade the
dairy farm. HB 2134 as passed in the 1996 session amended
RCW 15.36.111 and eliminated the requirement that a
degrade be effective immediately when a farm has any
repeat violations on a consecutive inspection.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: Under the interstate milk shippers program the
Washington State Department of Agriculture enforces the
dairy laws with the oversight of the federal Food and Drug
Administration (FDA). These activities are coordinated
through an interagency agreement and grant from the FDA.

Process for Developing New Rule: The department will
seek input from the Dairy Inspection Program Advisory
Committee (DIPAK), the Washington Dairy Federation,
Washington State Dairy Commission, National Conference
of Interstate Milk Shippers (NCIMS), milk producers, milk
processors and FDA.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication. Interested parties may contact the agency for
additional information, or to provide comment by contacting
Mike Donovan, Program Manager, Food Safety and Animal
Health Division, P.O. Box 42560, Olympia, WA 98504,
phone (360) 902-1883, FAX (360) 902-2087, TDD (360)
902-1966.

May 1, 1996
Candace Jacobs
Assistant Director

WSR 96-10-078

WSR 96-10-082
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed May 1, 1996, 11:43 a.m.]

Subject of Possible Rule Making: Electrical rules.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 19.28.060, 19.28.210(6), 19.28.350,
19.28.600.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Amendments are needed to
conform present rules to the National Electrical Code; clarify
regulatory penalty and fee provisions; conform license
renewal provisions to 1996 legislation; conform rules with
nationally recognized apprenticeship guidelines.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: Washington State Apprenticeship Council. There
will be written contact made with the council by the Depart-
ment of Labor and Industries program manager.

Process for Developing New Rule: The Department of
Labor and Industries will work with the Electrical Board and
any other interested parties as we amend these rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication. Interested parties may contact Pete Schmidt,
Department of Labor and Industries, P.O. Box 44655,
Olympia, WA 98504-4655, phone (360) 902-5571, FAX
(360) 902-5292.

May 1, 1996
Michael Watson
for Mark O. Brown
Director

WSR 96-10-083
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed May 1, 1996, 11:44 a.m.]

Subject of Possible Rule Making: Payment of overtime
premium compensation to retail sales employees who are
compensated by commission.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 49.46.130.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The Joint Administrative
Rules Review Committee has recommended that the depart-
ment promulgate a rule clarifying statutory coverage of retail
sales employees by the statute.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: The United States Department of Labor, Wage
and Hours Division enforces federal statute requiring the
payment of overtime. The department will consult with
United States Department of Labor through meetings and in
written communication.

Process for Developing New Rule: The department will
meet with all impacted stakeholder groups and accept input
related to the impact of this rule making. The department
will hold public hearings and give careful consideration to
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both oral and written testimony in an effort to develop and
adopt a balanced rule.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication. Interested parties may contact Greg Mowat,
Program Manager, Employment Standards, P.O. Box 44510,
Olympia, WA 98504-4510, phone (360) 902-5310, FAX
(360) 902-5300.

May 1, 1996
Michael Watson
for Mark O. Brown
Director

WSR 96-10-084
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed May 1, 1996, 11:45 a.m.]

Subject of Possible Rule Making: Provision of employ-
er-required wearing apparel.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 49.12.091 and 49.46.020.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The Joint Administrative
Rules Review Committee has recommended that the depart-
ment clarify the current rule to provide for voluntary
compliance.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: The United States Department of Labor, Wage
and Hours Division enforces minimum wage vis-a-vis the
impact of the purchase of required apparel. We will consult
with United States Department of Labor through meetings
and written communication.

Process for Developing New Rule: The department will
utilize meetings with all impacted stakeholders as it has
throughout the long history of this issue. The department
will conduct public hearings and receive written testimony
to arrive at a balanced rule.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication. Interested parties may contact Greg Mowat,
Program Manager, Employment Standards, P.O. Box 44510,
Olympia, WA 98504-4510, phone (360) 902-5310, FAX
(360) 902-5300.

May 1, 1996
Michael Watson
for Mark O. Brown
Director
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WSR 96-10-006
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed April 18, 1996, 1:36 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 94-
22-053.

Title of Rule: Chapter 246-808 WAC, Chiropractic
Quality Assurance Commission.

Purpose: To create a new chapter and to make house-
keeping changes to reflect the creation of the Chiropractic
Qualify Assurance Commission.

Statutory Authority for Adoption: Chapter 18.25 RCW.

Statute Being Implemented: Chapter 18.25 RCW.

Summary: This rule is a housekeeping change to
combine chapters 246-806 and 246-807 WAC into chapter
246-808 WAC, the Chiropractic Quality Assurance Commis-
sion.

Reasons Supporting Proposal: In 1994 the legislature
changed chapter 18.25 RCW to combine the Chiropractic
Disciplinary Board, the Board of Chiropractic Examiners and
the Peer Review Committee into the Chiropractic Quality
Assurance Commission. Chapter 246-806 WAC, Chiroprac-
tic, doctors of—Board of Chiropractic Examiners and
chapter 246-807 WAC, Chiropractic, doctors of—
Chiropractic Disciplinary Board will be repealed and chapter
246-808 WAC, Chiropractic Quality Assurance Commission
created. This chapter makes the necessary housekeeping
changes to reflect the creation of the Chiropractic Quality
Assurance Commission.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Gail Zimmerman, 1112
Quince Street, (360) 753-2461.

Name of Proponent: Department of Health, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule changes the name of the governing board.
The purpose is to combine the Board of Chiropractic
Examiners, the Chiropractic Disciplinary Board, and the Peer
Review Committee into the Chiropractic Quality Assurance
Commission. There are no effects anticipated.

Proposal does not change existing rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not necessary as this
is housekeeping changes only. This rule will have no
financial impact.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. This rule does not subject a person to
a penalty or sanction; does not establish, alter or revoke a
qualification or standard for (professional) licensure; and
does not make significant amendment to a policy or regula-
tory program. This rule will repeal chapters 246-806 and
246-807 WAC and renumber into chapter 246-808 WAC to
create the Chiropractic Quality Assurance Commission.

Hearing Location: Tyee Hotel, 500 Tyee Drive,
Tumwater, WA 98512, on July 11, 1996, at 9:00 a.m.

Assistance for Persons with Disabilities: Contact
Connie Glasgow, 1-800-525-0127, by July 1, 1996, TDD
(360) 664-0064.
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Submit Written Comments to: Connie Glasgow, P.O.

Box 47867, Olympia, WA 98504-7867, by July 1, 1996.

Date of Intended Adoption: July 11, 1996.

REPEALER

April 16, 1996
Gail Zimmerman
Executive Director

The following chapter of the Washington Administrative

Code is repealed:

WAC 246-806-010
WAC 246-806-020
WAC 246-806-030
WAC 246-806-040

WAC 246-806-060
WAC 246-806-070

WAC 246-806-075
WAC 246-806-080
WAC 246-806-085
WAC 246-806-090
WAC 246-806-100

WAC 246-806-110

WAC 246-806-120
WAC 246-806-130
WAC 246-806-140
WAC 246-806-160

WAC 246-806-170
WAC 246-806-180

WAC 246-806-190

WAC 246-806-990

REPEALER

Definitions.

Colleges—Policy.
Accreditation of colleges—
Procedure.
Colleges—Educational stan-
dards required for accreditation.
Examinations.

Chiropractic examination
scores.

Adjudicative proceedings—
Procedural rules for the board
of chiropractic examiners.
Licensees residing and practic-
ing out-of-state—Continuing
education requirements.
Thirty-day permit.

Board approved continuing
education.

Prior approval not required.
License renewal—Affidavit of
compliance with continuing
education requirements.
Exemptions.

Lapsed and inactive licenses—
Requirements for reinstating or
activating a license.

AIDS prevention and informa-
tion education requirements.
Temporary permits—Issuance
and duration.

Licensure by endorsement.
Preceptor or direct supervisory
doctor.

Registration of chiropractic x-
ray technicians.

Chiropractic fees.

The following chapter of the Washington Administrative

Code is repealed:

WAC 246-807-020
WAC 246-807-030
WAC 246-807-040
WAC 246-807-050
WAC 246-807-060
WAC 246-807-070
WAC 246-807-080
WAC 246-807-090
WAC 246-807-100

Privileged communications.
Patient abandonment.
Consultation.

Unethical requests.

Patient welfare.

Patient disclosure.

Degree of skill.

Illegal practitioners.

Excessive professional charges.

Proposed
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WAC 246-807-110
WAC 246-807-115

WAC 246-807-120
WAC 246-807-125
WAC 246-807-130
WAC 246-807-135
WAC 246-807-140

WAC 246-807-150
WAC 246-807-160
WAC 246-807-171
WAC 246-807-173

WAC 246-807-180
WAC 246-807-190

WAC 246-807-200
WAC 246-807-210
WAC 246-807-220
WAC 246-807-230
WAC 246-807-240

WAC 246-807-250
WAC 246-807-260

WAC 246-807-270
WAC 246-807-280

WAC 246-807-290
WAC 246-807-300

WAC 246-807-310
WAC 246-807-311
WAC 246-807-320

WAC 246-807-330

WAC 246-807-340

WAC 246-807-350
WAC 246-807-360

WAC 246-807-370
WAC 246-807-380
WAC 246-807-390
WAC 246-807-395
WAC 246-807-396
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Disparaging other practitioners.
Adjudicative proceedings—
Procedural rules for the chiro-
practic disciplinary board.
Identification.

License renewal form.

Health food store ownership.
Cooperation with investigation.
Vitamins, minerals and food
supplements.

Pelvic or prostate examination
prohibited.

Intravaginal adjustment restrict-
ed.

Billing.

Documentation of care.
Radiographic standards.
Delegation of services to auxil-
iary staff and graduate doctors
of chiropractic.

Acupuncture.

Future care contracts prohibit-
ed.

Ethical standards—Prohibited
publicity and advertising.
Ethical standards—Honoring of
publicity and advertisements.
Ethical standards—Prohibited
transactions.

Ethical standards—Professional
notices, letterheads, cards, and
mailings.

Ethical standards—Suggestion
of need of chiropractic servic-
es.

Public testimonial advertising.
Full disclosure of cost of ser-
vices.

Improper billing practices.
Scope of practice—Revocation
or suspension of license autho-
rized for practice outside scope.
Clinically necessary x-rays.
Sexual misconduct.

Records and x-rays and with-
drawal from practice—Mainte-
nance and retention of patient
records.

Duties of a chiropractor who
retires or withdraws from prac-
tice.

Mandatory reporting defini-
tions.

Mandatory reporting.
Chiropractic associations or
societies.

Insurance carriers.

Professional liability carriers.
Courts.

State and federal agencies.
Professional standards review
organizations.

(2]

WAC 246-807-400
WAC 246-807-410

WAC 246-807-420
WAC 246-807-430

WAC 246-807-440
WAC 246-807-450

Peer review membership.
Classification of chiropractic
procedures and instrumentation.
Peer review qualifications for
appointment.

Peer review conflict of interest.
Peer review quorum.

Peer review conduct of re-
views,

WAC 246-807-460  Mediation.
WAC 246-807-470  Disciplinary board conflict of
interest.

WAC 246-807-480
WAC 246-807-500

Peer review fees.

Philosophy governing voluntary
substance abuse monitoring
programs.

Terms used in WAC 246-807-
500 through 246-807-530.
Approval of substance abuse
monitoring programs.
Participation in approved sub-
stance abuse monitoring pro-
gram.

WAC 246-807-510
WAC 246-807-520

WAC 246-807-530

Chapter 246-808 WAC
CHIROPRACTIC QUALITY ASSURANCE COM-
MISSION

CHIROPRACTORS

NEW SECTION

WAC 246-808-001 Purpose. The purpose of these
rules is to further clarify and define chapter 18.25 RCW,
Chiropractic.

NEW SECTION

WAC 246-808-010 Definitions. The following terms
are so defined for the purposes of this chapter:

"Acquired immunodeficiency syndrome'’ or ''AIDS"
means the clinical syndrome of HIV-related illness as
defined by the board of health by rule.

"Approval' and "accreditation' are used interchange-
ably with reference to sanctioning of courses.

"College' means an institution whose curriculum
provides education leading to the acquiring of a professional
degree in chiropractic.

"Commission' means the chiropractic quality assurance
commission, whose address is:

Department of Health

Health Profession Quality Assurance Division
Chiropractic Quality Assurance Commission
1112 SE Quince Street, PO Box 47867
Olympia, WA 98504-7867

"Office on AIDS" means that section within the
department of health with jurisdiction over public health
matters as defined in chapter 70.24 RCW.
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NEW SECTION

WAC 246-808-015 Adjudicative proceedings—
Procedural rules for the commission. The commission
adopts the model procedural rules for adjudicative proceed-
ings as adopted by the department of health and contained in
chapter 246-11 WAC, including subsequent amendments.

NEW SECTION

WAC 246-808-020 Colleges—Policy. (1) In determin-
ing a college’s eligibility for accreditation the commission
may utilize, at its discretion, recognized chiropractic accred-
iting associations, recognized regional accrediting associa-
tions, and appropriate professional firms, agencies and
individuals.

(2) Accreditation shall be primarily contingent upon a
course of study which incorporates educationally sound
practices and complies with the chiropractic educational
requirements for the state of Washington.

(3) A college must have successfully graduated a class
prior to making application for accreditation.

NEW SECTION

WAC 246-808-030 Accreditation of colleges—Proce-
dure. (1) Application and determination. A chiropractic
college which desires to be accredited by the commission
may secure an application form by sending a written request
to the commission. The applicant shall complete the
application form and submit it to the commission, along with
any accompanying documents. Recent photographs of the
college or the buildings in which the college is located shall
be submitted with the application. Within one hundred
twenty days after the receipt of the completed application,
the commission shall consider the application, determine
whether or not the college fulfills the requirements for
accreditation, and notify the applicant, by mail, of the
commission’s determination. If the commission determines
that the college is not approved for accreditation, the notice
shall set forth the reasons for denial. The commission may
withhold making a determination for a reasonable period of
time for any justifiable cause upon giving notice to the
applicant.

(2) Interrogatories. If the commission desires, it may
request the applicant to answer specific inquiries. The
granting or the denial of accreditation may be contingent
upon the applicants’ response to such inquiries.

(3) Oath. The answers to the inquiries in the applica-
tion, and any other inquiries, shall be sworn to before a
notary public.

(4) Inspection. If the commission desires, it may make
the physical inspection of a particular college a condition for
its being accredited. Reasonable costs for necessary on-
campus visitation shall be paid by the applicant.

(5) Duration. A college which is once accredited shall
continue to be accredited for so long as it fulfills the
requirements set forth by the commission, or to be set forth
by the commission. Upon receiving convincing evidence
that a college has ceased to fulfill the requirements, the
commission shall withdraw the accreditation of the college
and shall inform the college of its reasons for doing so. A
college shall inform the commission of changes, if any, in
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status which could reasonably jeopardize the college’s
qualifications for accreditation. Such changes shall include,
but are not limited to, changes in curriculum, administration,
faculty, classrooms and equipment.

(6) Revocation of accreditation. When the commission
receives evidence that an accredited institution is not
complying with commission criteria, it may, after meeting
with institutional representatives, place the institution on
probation. The institution shall be supplied with a written
statement of charges setting forth the specifics of the
noncompliance. The commission and chief administrative
officer of the institution may agree on a mutually acceptable
timetable and procedures for comection of the deficiencies or
the commission may set the timetable. Should the institution
not make the corrections recommended, or should further
deficiencies develop during the probation, the commission
may, after meeting with institutional representatives, revoke
the accreditation of the college.

(7) Reinstatement of accredited status. Once the
commission has revoked the accredited status of an institu-
tion, it must reapply by submitting either a new self-study or
an updated self-study as may be required by the commission.
The commission’s usual procedure for applicants for initial
accreditation and petitions for renewal is applied to petition-
ers for reinstatement. The visitation team report, hearing
evidence and supporting data must show not only correction
of the deficiencies which led to the disaccreditation but, in
addition, compliance with the commission’s criteria.

(8) Appeal. An appeal of a decision adverse to the
college must be filed with the commission within thirty days
of receipt of the commission’s written decision. To be valid
the appeal must contain a certified copy of a formal action
authorizing the appeal, taken by a lawfully constituted
meeting of the governing body of the institution. The appeal
is based on a review of self-evaluation documents, catalog,
visitor’s report, institution’s response to visitor’s report,
predecision hearing of the commission and commission
decision. Alleged improvements effective subsequent to the
evaluation which can be verified only through another on-
site visit provide the basis for another evaluation, not for an
appeal. An appeal does not include a dispute on a finding
of fact unless appellant presents a valid reason showing the
finding is clearly erroneous in view of the reliable, probative
and substantial evidence on the whole record before the
commission. The commission shall meet to consider the
appeal at its earliest opportunity, and send a formal reply to
the appealing college within thirty days of such meeting,
unless it extends the time for good cause shown.

NEW SECTION

WAC 246-808-040 Colleges—Educational standards
required for accreditation. (1) Objectives - the college
shall have clearly defined objectives.

(2) Administration and organization - the college shall:

(a) Be incorporated as a nonprofit institution and
recognized as such by its state of domicile.

(b) Have full-time administrator.

(c) Have either a president or a dean of education with
a doctor of chiropractic degree.

(d) Adopt policy of nondiscrimination as to national
origin, race, religion, or sex.

Proposed
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(3) Educational offerings - the college shall:

(a) Provide educational offerings which prepare the
student for successfully completing licensing examination
and engaging in practice.

(b) Offer an educational program with a minimum of
four thousand in-class hours provided over a four year
academic term.

(c) Have available syllabi for all courses.

(d) Offer chiropractic curriculum as follows: Principles
of chiropractic - two hundred in-class hours; adjustive
technique - four hundred in-class hours; spinal roentgenology
- one hundred seventy-five in-class hours; symptomatology
and diagnosis - four hundred twenty-five in-class hours;
clinic - six hundred twenty-five in-class hours.

(e) Offer at least one hundred twenty hours for the study
of "principles of chiropractic” as the study of chiropractic
philosophy, which shall be defined as the commonly held
tenets which provide the basis for chiropractic as a separate
and distinct form of practice.

The required one hundred twenty hours of philosophy
instruction shall be clearly identified in the application and
subsequent college catalogue as philosophy of chiropractic
by course title and description. The remaining eighty
required hours may include history of chiropractic, ethics,
interprofessional relationships and other subjects specifically
relating to the principles and practice of chiropractic.

(f) Not include mechanotherapy, physiotherapy, acu-
puncture, acupressure, or dietary therapy or any other
therapy in computation of the qualifying four thousand
classroom hours.

(g) Maintain a clinical program sufficient to fulfill the
objectives of the college.

(4) Faculty - the college shall provide sufficient faculty
to support the educational program of the college.

(5) Students - the college shall:

(a) Select students on a nondiscriminatory basis.

(b) Require that students maintain a 2.00 grade average
and have no chiropractic subject grade less than 2.0.

(c) Require the student to complete a four-year academ-
ic program which meets all requirements of statute and rule
for licensing to practice chiropractic in Washington state.

(6) Physical facilities and equipment - the college shall:

(a) Maintain a library of size and quality sufficient to
serve the educational program.

(b) Maintain a basic plant that facilitates the educational
program.

(c) Maintain clinic facilities that are of sufficient size
and equipped appropriately to serve the student.

(7) Financial - the college shall:

(a) Have adequate present and anticipated income to
sustain a sound educational program.

(b) Have well formulated plans for financing existing
and projected education programs.

(c) Have an annual audit of financial records by a CPA.

(d) Make records available for review by the commis-
sion upon request.

(8) Self-evaluation - the college shall have a program of
continuing self-evaluation and such evaluation must be made
available upon request by the commission.

Proposed
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LICENSURE - APPLICATION AND ELIGIBILITY
REQUIREMENTS

NEW SECTION

WAC 246-808-101 Purpose. The purpose of WAC
246-808-101 through 246-808-190 is to establish guidelines
on eligibility, and set forth the procedures for application to
receive a license to practice chiropractic. By statute, the
eligibility and application criterion are established in RCW
18.25.020 through 18.25.070.

NEW SECTION
WAC 246-808-105 Chiropractic licensure—Initial

eligibility and application requirements. To be eligible for

Washington state chiropractic licensure, the applicant shall
complete an application provided by the commission, and,
shall include written documentation to meet the eligibility
criteria for such licensure.

(1) Eligibility. An applicant shall provide proof that
they:

(a) Graduated from an accredited chiropractic college
approved by the commission and show satisfactory evidence
of completion of a resident course of study of at least four
thousand classroom hours of instruction.

(b) Successfully completed National Board of Chiro-
practic Examiners test parts I and IL

(c) Completed not less than one-half the requirements
for a baccalaureate degree at an accredited and approved
college or university if the applicant matriculated after
January 1, 1975. Applicants who matriculated prior to
January 1, 1975, must show proof of high school graduation
or its equivalent.

(2) Application procedure. Each applicant shall submit:

(a) Completed official application including two recent
photos.

(b) The nonrefundable examination fee. Fees must be
in U.S. funds and made payable, by check or money order,
to the department of health. (Refer to WAC 246-808-990
for fee schedule.)

(c) Official transcripts from prechiropractic schools
showing successful completion of at least two years of
liberal arts and sciences study.

(d) An official transcript and diploma certified by the
registrar, from an approved chiropractic college.

(e) An official certificate of proficiency sent directly to
the commission from the National Board of Chiropractic
Examiners, parts I and II.

(f) Verification of licensure status from all states where
applicant has been issued a license to practice chiropractic.
Verification is required whether license is active or inactive.

(g) Certification of completion of four hours of AIDS
education and training as further defined by WAC 246-808-
106.

NEW SECTION

WAC 246-808-106 AIDS prevention and information
education requirements. (1) Application for licensure.
Persons applying for licensure shall submit, in addition to the
other requirements, evidence to show compliance with the
educational requirements of subsection (3) of this section.
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(2) AIDS education and training.

(a) Acceptable education and training. The commission
shall accept education and training that is consistent with the
model curriculum available from the office on AIDS. Such
education and training shall be a minimum of four clock
hours and may include, but is not limited to, the following:
Etiology and epidemiology; testing and counseling; infection
control guidelines; clinical manifestations and treatment;
legal and ethical issues to include confidentiality; and
psychosocial issues to include special population consider-
ations. Education may be obtained by formal lecture, video
program or home study programs.

(b) Implementation. The requirement for licensure,
renewal, or reinstatement of any license on lapsed, inactive,
or disciplinary status shall include completion of AIDS
education and training. All persons affected by this section
shall show evidence of completion of an education and
training program, which meets the requirements of (a) of this
subsection.

(c) Documentation. The licensee shall:

(i) Certify, on forms provided, that the minimum
education and training has been completed after January 1,
1987,

(i) Keep records for two years documenting compliance
and description of the education;

(iii) Be prepared to validate, through submission of
these records, that the required education has been obtained.

NEW SECTION

WAC 246-808-115 Examinations. (1) In order to be
eligible to take the commission administered examination, all
applicants shall satisfactorily pass the National Board of
Chiropractic Examiners test parts I and II which covers the
subjects set forth in RCW 18.25.030.

(2) The commission’s written examination includes the
law relating to chiropractic.

(3) The commission’s practical examination contains the
following sections:

(a) Practical x-ray;

(b) Practical technique.

NEW SECTION

WAC 246-808-120 Chiropractic examination scores.
Applicants who do not pass the entire examination in two
consecutive sittings must retake the entire examination and
may be required to demonstrate evidence of completion of
a commission-approved remedial program or refresher
chiropractic course in the subject(s) failed. An applicant
must pass all sections within six sittings. After six failures
the applicant must petition the commission for permission to
take any further examination. The commission shall have
complete discretion regarding such petition and the condi-
tions under which further examination permission may be
granted.

NEW SECTION

WAC 246-808-130 Temporary permits—Issuance
and duration. (1) An applicant may request a temporary
practice permit by submitting to the commission:
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(a) A completed application on forms provided by the
department with the request for a temporary practice permit
indicated;

(b) An application fee and a temporary practice permit
fee as specified in WAC 246-808-990; and

(c) Written verification directly from all states in which
the applicant has a license, attesting that the applicant has a
license in good standing and is not subject to charges or
disciplinary action for unprofessional conduct or impairment.

(2) The commission shall issue a one-time-only tempo-
rary practice permit unless the commission determines a
basis for denial of the license or issuance of a conditional
license.

(3) The temporary permit shall expire immediately
upon:

(a) The issuance of a license by the commission;

(b) Initiation of an investigation of the applicant by the
commission;

(c) Failure to pass the examinations given by the
commission; or

(d) Three months, whichever occurs first.

An applicant who has failed the examination must apply
for and take the next examination for which they are eligible.

NEW SECTION

WAC 246-808-135 Licensure by endorsement. An
applicant may apply for licensure by endorsement by
submitting to the commission:

(1) A completed application on forms provided by the
department;

(2) A fee as specified in WAC 246-808-990; and

(3) Evidence, satisfactory to the commission:

(a) Of a license to practice chiropractic in another
jurisdiction including, but not limited to, another state, a
territory of the United States, the District of Columbia, the
Commonwealth of Puerto Rico or a province in Canada;

(b) Of credentials and qualifications which are equiva-
lent to the requirements of the state of Washington for
licensure by examination at the time of application under this
section;

(c) That the jurisdiction in which the applicant is
licensed grants similar recognition to licensees in the state of
Washington;

(d) That the applicant has been engaged in the full-time
practice of chiropractic, or has taught general clinical
chiropractic subjects at an accredited school of chiropractic,
as set forth in WAC 246-808-040, in a jurisdiction described
in subsection (3)(a) of this section for at least three of the
five years immediately preceding application under this
section,;

(e) That the applicant has not been convicted of a crime,
if such crime would be grounds for the refusal, suspension,
or revocation of a license to practice chiropractic in this state
if committed in the state of Washington;

(f) That the applicant’s license to practice chiropractic
is not, at the time of application under this section, suspend-
ed or revoked in any jurisdiction, based on grounds which
would be grounds for the refusal, suspension or revocation
of a license to practice chiropractic in this state; and
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(g) Of passing a jurisprudence and adjustive technique
examination administered by the Washington commission of
chiropractic examiners.

NEW SECTION

WAC 246-808-140 Thirty-day permit. A chiropractor
practicing under authority of RCW 18.25.190(1) shall
register with the commission by:

(1) Notifying the commission of the nature and dates of
their practice in the state of Washington;

(2) Submitting a copy of their current, valid license in
the other jurisdiction in which they are licensed; and

(3) Submitting a declaration, on forms provided by the
commission, attesting to the possession of a current, valid
license and not having had a license to practice chiropractic
suspended, revoked, or conditioned in any jurisdiction in the
preceding five years. No fee shall be charged to register
under this section.

NEW SECTION

WAC 246-808-150 Commission approved continuing
education. (1) Licensed chiropractors shall be responsible
for obtaining twenty-five hours of commission approved
continuing education each year with proof (transcripts,
certificates) to be submitted with annual renewal of their
license.

(2) The commission approves the following subject
material for continuing chiropractic education credit:

(a) Diagnosis and treatment of the spine or immediate
articulations within the scope of practice;

(b) X-ray/diagnostic imaging;

(c) Adjustive technique;

(d) Detection of a subluxation;

(e) Physical examination;

(f) Hygiene;

(g) Symptomatology;

(h) Neurology;

(i) Spinal pathology;

(j) Spinal orthopedics;

(k) Patient/case management;

() Impairment within the scope of practice;

(m) CPR - once every three years;

(n) Dietary advice; and

(o) Chiropractic philosophy.

(3) Subject matter not approved for continuing education
credit:

(a) Business management;

(b) Subject matter not directly relating to the chiroprac-
tic clinical scope of practice,

(c) Practice building; and

(d) Conduct prohibited by Washington state statutes or
rules governing chiropractic practice.

(4) A formal video continuing education program that
meets the requirements of this section is acceptable provided
that the video viewing is accompanied by a moderator and/or
a panel knowledgeable in the video contents to comment
thereon and answer questions or conduct discussions.

(5) The individual or organization responsible for a
continuing education presentation must provide documenta-
tion of attendance to the participants.
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(6) Credit for hours of continuing education in a
commission approved continuing education program can be
counted only once per year toward the annual continuing
education requirement regardless of the number of times that
program is attended. Licensed chiropractors serving as
teachers or lecturers in commission approved continuing
education programs receive credit on the same basis as the
doctors attending the program.

NEW SECTION

WAC 246-808-155 Prior approval not required. (1)
It shall be unnecessary for a chiropractor to inquire into the
prior approval of any continuing chiropractic education. The
commission shall accept any continuing chiropractic educa-
tion that falls within these regulations and relies upon each
individual chiropractor’s integrity in complying with this
requirement.

(2) Continuing chiropractic education program sponsors
need not apply for, nor expect to receive, prior commission
approval for a formal continuing chiropractic education
program. The number of creditable hours may be deter-
mined by counting the contact hours of instruction and
rounding to the nearest quarter hour. The commission relies
upon the integrity of program sponsors to present continuing
chiropractic education that constitutes a meritorious learning
experience and complies with RCW 18.25.070.

(3) The commission shall conduct a random compliance
audit of renewal applicants. If the commission determines
that the applicant has not obtained continuing chiropractic
education that falls within the subject matter defined in
WAC 246-808-150 and the guidelines for symposium
approval in WAC 246-808-150, then the application for
renewal shall be denied.

NEW SECTION

WAC 246-808-160 License renewal—Affidavit of
compliance with continuing education requirements. (1)
In conjunction with their annual application for renewal of
license, a licensee shall submit, on a form provided by the
commission, an affidavit of compliance with the continuing
education requirement of RCW 18.25.070.

(2) In addition to the affidavit of compliance, the
licensee shall submit other evidence and documentation to
substantiate the affidavit of compliance as the commission
may request in any individual case and which shall include
a certificate of attendance and a brochure or syllabus for
each course attended. It shall be the responsibility of the
licensee to maintain and provide such evidence and/or
documentation on request of the commission.

(3) The commission shall conduct a random compliance
audit of renewal applicants. If the commission determines
that the applicant has not obtained continuing chiropractic
education that falls within the subject matter defined in
WAC 246-808-150 then the application for renewal shall be
subject to denial.
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NEW SECTION

WAC 246-808-165 Exemptions. In the event a
licensee fails to meet requirements because of illness or
retirement (with no further provision of chiropractic services
to consumers) or failure to renew, or other extenuating
circumstances, each case shall be considered by the commis-
sion on an individual basis. When circumstances justify it,
the commission may grant a time extension. In the case of
permanent retirement or illness, the commission may grant
indefinite waiver of continuing chiropractic education as a
requirement for relicensure, provided an affidavit is received
indicating the chiropractor is not providing chiropractic
services to consumers. If such permanent illness or retire-
ment status is changed or consumer chiropractic services
resumed, it is incumbent upon the licensed chiropractor to
immediately notify the commission and meet continuing
chiropractor education requirements for relicensure. Contin-
uing chiropractic education hours shall be prorated for the
portion of that three-year period involving resumption of
such services.

NEW SECTION

WAC 246-808-170 Licensees residing and practicing
out-of-state—Continuing education requirements.
Pursuant to RCW 18.25.070 (1)(c), Washington licensed
chiropractors who reside and practice exclusively outside the
state of Washington may satisfy the continuing education
requirements for renewal of their Washington licenses by
meeting, and certifying to the commission that they have
met, the continuing education requirements of the state in
which they are residing and practicing.

NEW SECTION

WAC 246-808-180 Lapsed and inactive licenses—
Requirements for reinstating or activating a license. (1)
A licensee who allows their chiropractic license to lapse for
more than three years must pay all back renewal fees plus
penalty fee and submit proof of continuing education courses
during the time the license was lapsed. If the licensee
cannot submit proof of continuing education courses during
the time the license was lapsed, reexamination of the former
licensee as provided in RCW 18.25.040 and 18.25.070(2)
shall be required.

(2) A licensee who has placed their chiropractic license
on inactive status and now requests to activate the license
shall submit to the commission, in writing, a request to
activate their license from inactive status. A licensee whose
license has been inactive for more than three years may be
reexamined as provided for in RCW 18.25.040 at the
commission’s discretion. The request to activate a license
must include the following:

(a) An applicable fee, per WAC 246-808-990;

(b) Updated chronology from date license was placed
into inactive status;

(c) Proof of four hours of AIDS education as defined in
WAC 246-808-106;

. (d) Documentation of any continuing education courses
taken during the time their license was inactive.
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NEW SECTION

WAC 246-808-185 License renewal form. A license
shall not be renewed until the applicant has submitted
completed renewal forms and the full amount of the renewal
fee, including any penalty fee for late renewal of the license.

NEW SECTION

WAC 246-808-190 Preceptor or direct supervisory
doctor. A preceptor is a doctor of chiropractic who is
approved by the commission to provide direct supervision to
an unlicensed chiropractic doctor as set forth in RCW
18.25.190. The commission shall maintain a list of approved
preceptors.

(1) An approved preceptor shall:

(a) Provide direct supervision and control;

(b) Be on the premises any time the unlicensed chiro-
practic doctor treats patients in accordance with WAC 246-
808-535; and

(c) Meet with the patient prior to commencement of
chiropractic care.

(2) To apply for commission approval to function as a
preceptor, a doctor of chiropractic shall submit to the
commission:

(a) Proof of licensure as a Washington chiropractic
doctor for the preceding five years, during which time the
license has not been suspended, revoked, or conditioned;

(b) A completed official application;

(c) Verification of approval to participate in the program
by an approved chiropractic college;

(d) Evidence of malpractice insurance for the unlicensed
chiropractic doctor and the preceptor applicant; and

(e) A fee as specified in WAC 246-808-990.

REGISTRATION OF CHIROPRACTIC X-RAY
TECHNICIANS

NEW SECTION

WAC 246-808-201 Purpose. The purpose of WAC
246-808-201 through 246-808-215 is to establish eligibility
criterion for registration of chiropractic x-ray technicians as
allowed under RCW 18.25.180.

NEW SECTION

WAC 246-808-215 Registration of chiropractic x-ray
technicians. (1) Chiropractic doctors shall employ only
commission registered technicians to operate x-ray equip-
ment.

(2) Application. An x-ray technician may apply for
registration by submitting to the commission:

(a) Proof of satisfactory completion of a course of
classroom instruction of at least forty-eight hours which has
been approved by the commission in accordance with
subsection (4) of this section; and

(b) Verification of passing a proficiency examination in
radiologic technology, which is approved by the commission.
A passing grade shall be seventy-five percent or a standard-
ized score approved by the commission. If the applicant
fails the initial examination, the applicant may reapply to
take the examination one additional time without additional
classroom instruction. If the applicant fails a second
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examination, the applicant shall complete an additional
sixteen hours of classroom instruction prior to reapplying for
a third examination.

(3) Exceptions. An applicant who holds a current
active registration, license, or certification from a national
certifying agency or other governmental licensing agency
whose standards for registration, licensure or certification are

" equal to or exceed the standards under these rules may

register without examination.

(4) Course approval. An individual may request
commission approval of a course of classroom instruction for
x-ray technicians by submitting the following information to
the commission no later than ninety days prior to the first
day of instruction:

(a) An outline of the course of instruction, which shall
include:

(i) Physics and equipment;

(ii) Principles of radiographic exposure;

(iii) Radiation protection;

(iv) Anatomy and physiology; and

(v) Radiographic positioning and procedures.

(b) Proficiency examination;

(c) Verification that the course instructor has on-campus
or postgraduate faculty status in the field of radiology with
a commission approved chiropractic college; and

(d) Any other information deemed necessary by the
commission to make a determination.

(5) Continuing education. A registered chiropractic x-
ray technician shall submit an affidavit certifying the
completion of six hours of continuing education over the
preceding year when applying for annual renewal.

(a) The commission approves continuing education of
subject matter listed in subsection (4) of this section. Prior
approval of continuing education programs is not required by
the commission.

(b) The commission shall conduct random audits. If the
commission determines that the applicant has not obtained
continuing education that falls within the subject matter
defined in subsection (4), the commission shall deny renewal
of the registration.

STANDARDS OF CARE

NEW SECTION

WAC 246-808-301 Purpose. The purpose of WAC
246-808-301 through 246-808-720 is to provide standards of
care to guide the practitioner of chiropractic in the conduct
of their practice.

NEW SECTION

WAC 246-808-320 Privileged communications. A
chiropractor shall not, without the consent of the patient,
reveal any information acquired in attending such patient,
which was necessary to enable the chiropractor to treat the
patient. This shall not apply to the release of information in
an official proceeding where the release of information may
be compelled by law.
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NEW SECTION

WAC 246-808-330 Patient abandonment. The
chiropractor shall always be free to accept or reject a
particular patient, bearing in mind that whenever possible a
chiropractor shall respond to any reasonable request for
his/her services in the interest of public health and welfare.

NEW SECTION

WAC 246-808-340 Consultation. In difficult or
protracted cases consultations are advisable, and the chiro-
practor shall be ready to act upon any desire the patient may
express for a consultation, even though the chiropractor may
not personally feel the need for it.

NEW SECTION

WAC 246-808-350 Unethical requests. A chiroprac-
tor shall not assist in any immoral practice such as aiding in
the pretense of disability in order to avoid jury or military
duty, or the concealment of physical disability in order to
secure favorable insurance.

NEW SECTION

WAC 246-808-360 Patient welfare. The health and
welfare of the patient shall always be paramount, and
expectation of remuneration or lack thereof shall not in any
way affect the quality of service rendered the indigent
patient.

NEW SECTION

WAC 246-808-370 Patient disclosure. Absolute
honesty shall characterize all transactions with patients. The
chiropractor shall neither intentionally exaggerate nor
minimize the gravity of the patient’s condition, nor offer any
false hope or prognosis.

NEW SECTION

WAC 246-808-380 Degree of skill. The chiropractor
owes their patient(s) the highest degree of skill and care of
which they are capable. To this end the chiropractor shall
endeavor to keep abreast of new developments in chiroprac-
tic and shall constantly endeavor to improve their knowledge
and skill in the science and art or philosophy of chiropractic,
as defined in chapter 18.25 RCW.

NEW SECTION

WAC 246-808-390 Illegal practitioners. Chiroprac-
tors shall safeguard their profession by exposing those who
might attempt to practice without proper credentials, and by
reporting violations of the laws regulating chiropractic to the
proper authorities.

NEW SECTION

WAC 246-808-400 Excessive professional charges.
(1) A chiropractor shall not enter into an agreement for,
charge, or collect an illegal or clearly excessive fee.

(2) A fee is clearly excessive when, after a review of
the facts, a chiropractor would be left with a definite and
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firm conviction that the fee is in excess of a reasonable fee.
Factors to be considered as guides in determining the
reasonableness of a fee include the following:

(a) The time, effort and skill required requisite to
perform the chiropractic service properly;

(b) The fee customarily charged in the locality for
similar chiropractic services;

(c) The experience, reputation, and ability of the
chiropractor performing the services.

(3) A chiropractor shall not prescribe nor perform any
services which are not reasonably necessary in consideration
of the patient’s condition and shall furnish an explanation of
charges for chiropractic services upon request of the com-
mission.

NEW SECTION

WAC 246-808-410 Disparaging other practitioners.
No chiropractor shall falsely malign another practitioner or
a practitioner’s method of practice.

NEW SECTION

WAC 246-808-505 Classification of chiropractic
procedures and instrumentation. (1) Procedures, instru-
ments for treatment and/or diagnostic evaluation used by a
doctor of chiropractic shall be classified by the commission
as follows:

(a) "Approved": A procedure or instrument which is
taught by a commission approved chiropractic college for
patient clinical application and not for research or experi-
mental purposes and is allowable by statute. All factors
listed under subsection (4) of this section shall be considered
before a procedure or instrument is placed in the approved
classification.

(b) "Nonapproved or experimental”: Any procedure
or instrument that does not meet with commission approval.
A procedure or instrument in this classification shall pass
further testing in the laboratory before it can be used on the
public. These may be defined by previous declaratory rules
or rules and regulations.

(c) "Research or investigational'': A procedure or
instrumentation that is not approved, but may have a positive
benefit in the diagnosis or care of a patient’s condition. No
billing is allowed for procedures or instruments used under
this classification.

(2) The commission shall maintain a classified list of
chiropractic procedures and instrumentation. The list shall
be made available upon request.

(3) A doctor who intends to use a new procedure or
instrument in practice shall notify the commission to
determine the classification of the procedure or instrument.
If the procedure or instrument is not classified or if new
information on a previously classified procedure or instru-
ment is available the doctor shall:

(a) Provide the commission with supporting documenta-
tion concerning the use of such a procedure or instrumenta-
tion;

(b) Demonstrate sufficient additional training or study
for the doctor and utilizing staff to properly use the proce-
dure or instrumentation.
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(4) The commission may use the following factors to
determine the classification of the procedure or instrumenta-
tion, and shall notify the doctor of such classification:

(a) The new procedure or instrument is taught at an
approved chiropractic college.

(b) There is a scientific basis for the new procedure or
instrument.

(c) The procedure or instrument has a direct and
positive relationship to chiropractic care.

(d) Comparison of potential risk to benefit to the patient.

(e) Any other factors the commission may wish to
consider.

NEW SECTION

WAC 246-808-510 Definitions. "Auxiliary services"
means those services, excluding those practices which are
restricted to licensed chiropractors, which may be needed for
the support of chiropractic care.

"Auxiliary staff'' means personnel, except graduate
doctors of chiropractic, who are working for or at the
direction of a licensed doctor of chiropractic.

""Chiropractor" means a person licensed pursuant to
chapter 18.25 RCW.

"Direct supervision" means having a licensed chiro-
practor on the premises and immediately available.

""Graduate doctor of chiropractic' means a graduate
of an approved chiropractic college who has applied for a
Washington state chiropractic license. Graduate doctors of
chiropractic who have failed to pass the Washington state
chiropractic examination within one year of applying for a
Washington state chiropractic license may only perform
auxiliary services. Graduate doctors who have had their
chiropractic license suspended or revoked shall not be
authorized to perform any auxiliary services.

"Mentally or physically disabled chiropractor" means
a chiropractor who has either been determined by a court to
be mentally incompetent or mentally ill or who is unable to
practice chiropractic with reasonable skill and safety to
patients by reason of any mental or physical condition.

"Unprofessional conduct' as used in these regulations
shall mean the conduct described in RCW 18.130.180 and
18.25.112.

NEW SECTION

WAC 246-808-520 Identification. (1) A chiropractor
must clearly identify oneself as a chiropractor on his/her
office signs.

(2) All identification of chiropractic practice shall be
presented in a dignified manner and shall not be sensational
or misleading.

NEW SECTION

WAC 246-808-525 Health food store ownership. (1)
A chiropractor may own an interest in a retail outlet for the
sale of health foods only on the following conditions:

(a) The chiropractor’s office(s) or premises are so
physically separated from the office(s) or premises of the
health food store that patients have a free and untrammeled
access and exit to and from the chiropractor’s office(s) or
premises;
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(b) The chiropractor refrains from directly or indirectly
or by inference referring, directing, suggesting or inviting a
patient to purchase any dietary substance recommended for
the normal regimen and rehabilitation of the patient (includ-

. ing vitamins, minerals and food supplements), from any

health food store in which the chiropractor owns an interest.

(2) Any chiropractor who fails to abide by the condi-
tions set forth above shall be subject to charges of unprofes-
sional conduct for the illegal referral of patients within the
meaning of RCW 19.68.030 which prohibits the receipt of
compensation for such a referral by licensed chiropractors.

NEW SECTION

WAC 246-808-530 Vitamins, minerals and food
supplements. (1) No chiropractor shall sell or dispense or
permit to be sold or dispensed any vitamins, minerals or
food supplements.

(2) Dietary advice may include the recommendation of
vitamins, minerals and food supplements as long as they are
recommended for the normal regimen of the patient and not
for treatment of a specific disease.

(3) The chiropractor shall not receive any direct or
indirect profit from the sale of vitamins, minerals and food
supplements as provided in chapter 19.68 RCW.

NEW SECTION

WAC 246-808-535 Delegation of services to auxiliary
staff and graduate doctors of chiropractic. (1) A licensed
chiropractor may, within the confines of this section,
delegate certain services to auxiliary staff and graduate
doctors of chiropractic, provided that these services are
performed under the licensed chiropractor’s direct supervi-
sion. The supervising chiropractor shall be responsible for
determining that auxiliary staff and graduate doctors of
chiropractic are competent to perform the delegated services.
The licensed supervising chiropractor must render adequate
supervision so that the patient’s health and safety is not at
risk.

(2) Auxiliary staff and graduate doctors of chiropractic
shall not perform the following services:

(a) Detection of subluxation;

(b) Adjustment or manipulation of the articulations of
the spinal column or its immediate articulations;

(c) Interpretation or analysis of radiographs;

(d) Determining the necessity for chiropractic care;

(e) Orthopedic or neurological examinations provided,
graduate doctors of chiropractic may perform preliminary
orthopedic or neurological examinations under the direct
supervision of a licensed chiropractor.

(3) Auxiliary staff and graduate doctors of chiropractic
may perform the following auxiliary services: Preliminary
patient history, height, weight, temperature, blood pressure,
pulse rate, and gross postural observation (active spinal
range of motion utilizing a generally accepted measuring
device).
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NEW SECTION

WAC 246-808-540 Billing. A doctor of chiropractic
may bill for all provided services that are allowable under
chapter 18.25 RCW and the rules adopted pursuant to the
foregoing statute. The doctor shall utilize codes and/or
descriptions of services that accurately describe the profes-
sional services rendered.

NEW SECTION

WAC 246-808-545 Improper billing practices. The
following acts shall constitute grounds for which disciplinary
action may be taken:

(1) Rebating or offering to rebate to an insured any
payment to the licensee by the third-party payor of the
insured for services or treatments rendered under the
insured’s policy.

(2) Submitting to any third-party payor a claim for a
service or treatment at a greater or an inflated fee or charge
than the usual fee the licensee charges for that service or
treatment when rendered without third-party reimbursement.

NEW SECTION

WAC 246-808-550 Future care contracts prohibited.
It shall be considered unprofessional conduct for any
chiropractor to enter into a contract which would obligate a
patient to pay for care to be rendered in the future, unless
the contract provides that the patient is entitled to a complete
refund for any care not received.

NEW SECTION

WAC 246-808-560 Documentation of care. (1) The
recordkeeping procedures of a chiropractor shall be adequate
to provide documentation of the necessity and rationale for
examination, diagnostic/analytical procedures, and chiroprac-
tic services. The required documentation shall include, but
not necessarily be limited to, the patient’s history and/or
subjective complaints; examination findings and/or objective
findings; and a record of all chiropractic services performed.

(2) Chiropractic examinations shall be documented by
specifying subjective complaints, objective findings, an
assessment or appraisal of the patient’s condition and the
plan for care. Daily chart notes may be brief notations
recorded in the patient’s chart file between examinations.
These notations shall indicate any changes in the care or
progress of the patient and the chiropractic, diagnostic, or
analytical services performed or ordered. Detailed entries
need not be documented on every visit as long as examina-
tions are performed at reasonable intervals and those
examinations are documented as specified in this section.

(3) If a code is utilized by the doctor in connection with
recordkeeping, a code legend shall be included in the
records.

NEW SECTION

WAC 246-808-565 Radiographic standards. Th

e
following requirements for chiropractic x-ray have been'

established because of concerns about over-radiation and
unnecessary x-ray exposure.
(1) The following shall appear on the films:
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(a) Patient’s name and age;

(b) Doctor’s name, facility name, and address;

(c) Date of study;

(d) Left or right marker;

(e) Other markers as indicated;

(f) Adequate collimation;

(g) Gonad shielding, where applicable.

(2) Minimum of A/P and lateral views are necessary for
any regional study unless clinically justified.

(3) As clinical evidence indicates, it may be advisable
to produce multiple projections where there is an indication
of possible fracture, significant pathology, congenital defects,
or when an individual study is insufficient to make a
comprehensive diagnosis/analysis.

(4) Each film shall be of adequate density, contrast, and
definition, and no artifacts shall be present.

(5) The subjective complaints, if any, and the objective
findings substantiating the repeat radiographic study must be
documented in the patient record.

(6) These rules are intended to complement and not
supersede those rules adopted by the radiation control agency
set forth in chapter 246-225 WAC, Radiation protection—X-
rays in the healing arts.

NEW SECTION

WAC 246-808-570 Pelvic or prostate examination
prohibited. The physical examination to determine the
necessity for chiropractic care does not include vaginal
(pelvic) examination or prostate examination. Chiropractors
are prohibited from performing such examination and from
directing any agent or employee to perform such examina-
tion.

NEW SECTION

WAC 246-808-575 Intravaginal adjustment restrict-
ed. It shall be considered unprofessional conduct for a
chiropractor to perform an adjustment of the coccyx through
the vagina unless the following conditions are met:

(1) The coccyx cannot be adjusted rectally or the patient
is offered and declines the option of the rectal technique;

(2) The coccyx adjustment is performed with the use of
a disposable finger cot or rubber glove; and

(3) A female attendant is present at all times the patient
is examined and the coccyx adjustment is being performed.

NEW SECTION

WAC 246-808-580 Acupuncture. No chiropractor
shall:

(1) Employ the use of needles in the treatment of a
patient; or

(2) Hold himself or herself out as practicing acupuncture
in any form: This prohibition shall not restrict a chiropractor
who is also a certified acupuncturist pursuant to chapter
18.06 RCW from practicing acupuncture, provided that the
chiropractor differentiates chiropractic care from acupuncture
care at all times as is required by RCW 18.25.112.
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NEW SECTION

WAC 246-808-585 Clinically necessary x-rays. All
offers of free x-rays shall be accompanied by a disclosure
statement that x-rays shall only be taken if clinically neces-
sary in order to avoid unnecessary radiation exposure.

NEW SECTION

WAC 246-808-590 Sexual misconduct. (1) The
chiropractor shall never engage in sexual contact or sexual
activity with current clients.

(2) The chiropractor shall never engage in sexual
contact or sexual activity with former clients if such contact
or activity involves the abuse of the chiropractor-client
relationship. Factors which the commission may consider in
evaluating if the chiropractor-client relationship has been
abusive include, but are not limited to:

(a) The amount of time that has passed since therapy
terminated;

(b) The nature and duration of the therapy;

(c) The circumstances of cessation or termination;

(d) The former client’s personal history;

(e) The former client’s current mental status;

(f) The likelihood of adverse impact on the former client
and others; and

(g) Any statements or actions made by the chiropractor
during the course of treatment suggesting or inviting the
possibility of a post-termination sexual or romantic relation-
ship with the former client.

(3) The chiropractor shall never engage in sexually
harassing or demeaning behavior with current or former
clients.

NEW SECTION

WAC 246-808-600 Prohibited publicity and advertis-
ing. (1) A chiropractor shall not, on behalf of himself/
herself, his/her partner, associate or any other chiropractor
affiliated with his/her office or clinic, use or allow to be
used, any form of public communications or advertising
which is false, fraudulent, deceptive or misleading, including,
but not limited to, such advertising which takes any of the
following forms which are prohibited:

(a) Advertising which guarantees any result or cure;

(b) Advertising which makes claims of professional
superiority;

(c) Advertising which fails to differentiate chiropractic
care from all other methods of healing;

(d) Advertising for a service outside the practice of
chiropractic as permitted in Washington.

(2) A chiropractor shall, upon request made by the
commission, provide the commission with substantiation of
the truth and accuracy of any and all claims made in their
advertisements.

(3) Advertising is prohibited which offers gratuitous
goods or services or discounts in connection with chiroprac-
tic services, unless the chiropractor provides a disclosure
statement to be signed by the patient which explains:

(a) When there shall be a charge for goods and services;

(b) When the free services have been completed and
that any additional services the patient requests are subject
to charge; or
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(c) When the discount has been exhausted and any
additional services shall be subject to full charge: This
subsection shall not be construed to relate to the negotiation
of fee between chiropractors and patients or to prohibit the
rendering of chiropractic services for which no fee is
charged.

NEW SECTION

WAC 246-808-605 Honoring of publicity and
advertisements. (1) If a chiropractor advertises a fee for a
service, the chiropractor must render that service for no more
than the fee advertised.

(2) Unless otherwise specified in the advertisement, if
a chiropractor publishes any fee information authorized
under chapter 246-808 WAC, the chiropractor shall be bound
by any representation made therein for the periods specified
in the following categories:

(a) If in a publication which is published more frequent-
ly than one time per month, for a period of not less than
thirty days after such publication.

(b) If in a publication which is published once a month
or less frequently, until the publication of the succeeding
issue.

(c) If in a publication which has no fixed date for
publication of the succeeding issue, for a reasonable period
of time after publication, but in no event less than one year.

NEW SECTION

WAC 246-808-610 Prohibited transactions. A
chiropractor shall not compensate or give anything of value
to representatives of the press, radio, television or other
communication media in anticipation of or in return for
professional publicity of any individual chiropractor in a
news item.

NEW SECTION

WAC 246-808-615 Professional notices, letterheads,
cards, and mailings. In his/her use of professional notices,
letterheads, cards, and mailings, a chiropractor is subject to
the same regulations of chapter 246-808 WAC which apply
to histher use of other print media.

NEW SECTION

WAC 246-808-620 Suggestion of need of chiroprac-
tic services. A chiropractor who has given in-person,
unsolicited advice to a lay person that he/she should obtain
chiropractic care shall not accept employment resulting from
that advice except that:

(1) A chiropractor may accept employment by a close
friend, relative, former patient (if the advice is germane to
the former treatment), or one whom the chiropractor reason-
ably believes to be a patient; and

(2) Without affecting his/her right to accept employ-
ment, a chiropractor may speak publicly or write for publica-
tion on chiropractic topics so long as he/she does not
emphasize his/her own professional experience or reputation
and does not undertake to give individual advice.
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NEW SECTION

WAC 246-808-625 Public testimonial advertising.
(1) Public testimonial advertising includes the use of a
statement testifying as to a chiropractor’s qualifications,
abilities and character, or to the value of chiropractic
services.

(2) The use of testimonial advertising shall not be
considered false or misleading if the following guidelines are
met:

(a) Testimonials must relate to patient care provided
within the immediately preceding five-year period.

(b) The testimonial shall be documented by a notarized
statement of the patient, a copy of which is kept by both the
chiropractor and the patient.

(c) The testimonial must be consistent with the history
of the patient’s care, including office records, examination
reports and x-rays.

(d) Testimonials shall not:

(i) Be exaggerated or misrepresented;

(ii) State that a technique or doctor is superior;

(iii) Claim specific cures;

(iv) Compare one chiropractor to another;

(v) Include a named diagnosis.

NEW SECTION

WAC 246-808-630 Full disclosure of cost of services.
(1) This rule shall apply to all representations made in public
advertising regarding the provision of chiropractic services,
including x-rays or chiropractic examinations, on a free basis
or at a reduced cost. This rule shall also apply to all billings
or other written or oral communications regarding charges
for chiropractic services whether made to patients, third-
party health care payors, or to any other person, firm, or
governmental agency.

(2) When a chiropractic service is represented in public
advertising as available without cost, or at a reduced cost,
that service must be made available to everyone who wishes
to take advantage of the offer on an equal basis. No charge
may be made to any individual or third-party health care
payor for any services which have been provided on a free
basis.

(3) All billings to third-party payors for patients who are
also being treated for an unrelated condition must fully
disclose the additional treatment being provided and the
charges for that treatment.

(4) Billings to patients or to third-party health care
payors shall accurately reflect the actual charge to the
patient, including any discounts, reduced fees, or waiver of
copayment.

(5) Because of the potential element of fraud being
present, advertising full or partial forgiveness of coinsurance
shall be prohibited unless the insurance company is given
accurate and complete information relating to the actual
charge to the patient and that coinsurance has been fully or
partially waived.
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NEW SECTION

WAC 246-808-640 Scope of practice—Revocation or
suspension of license authorized for practice outside
scope. (1) The chiropractic quality assurance commission
finds that over the past few years there has been an increas-
ing number of persons licensed as chiropractors who have
been practicing other healing arts while holding themselves
out to the public as chiropractors to the detriment of the
public health and welfare of the state of Washington and
contrary to the legislative directive contained in RCW
18.25.002(4). The commission further finds and deems it
necessary to carry out the provisions of chapter 18.25 RCW
that this rule be adopted to give guidance to members of the
profession, and the public, in interpreting for purposes of
application by the disciplinary commission of RCW
18.25.112, the scope of health care which comes within the
definition of chiropractic in RCW 18.25.005 and which is
authorized under a license to practice chiropractic in the state
of Washington.

(2) RCW 18.25.005 defines the term "chiropractic."
The commission finds that the following diagnostic tech-
niques and procedures, by whatever name known, are not
within the definition of "chiropractic” as specified in RCW
18.25.005, and, consequently, a license to practice chiroprac-
tic does not authorize their use:

(a) The use of x-rays or other forms of radiation for any
other reason than to x-ray the human skeleton.

(b) The use of any form of electrocardiogram.

(c) The testing and reduction to mathematical formulae
of sputum and/or urine (commonly known as "reams"
testing).

(d) Hair analysis.

(e) The use of iridology.

(f) The taking of blood samples.

(g) Female breast examinations.

The above list is not to be considered exhaustive or to
limit the commission in any way from finding under the
statutory definition in RCW 18.25.005 that any other
diagnostic technique or procedure is outside the scope of
chiropractic practice.

(3) The commission finds that the following treatment
modalities, by whatever name known, are not within the
definition of "chiropractic” as specified in subsection (2) of
this section and in RCW 18.25.005 and, consequently, a
license to practice chiropractic does not authorize their use:

(a) Ultrasound, diathermy, high voltage galvanic therapy
and x-rays or other radiation.

(b) Electrotherapy.

(c) The use of a transcutaneous electrical nerve stimula-
tor (TENS).

(d) The use of the endonasal technique.

(e) The use of any type of casting other than light body
casting.

(f) The use of meridian therapy, whether known as
“acupressure,” or the same type of therapy under any other
names unless complementary or preparatory to a chiropractic
spinal adjustment.

. (g) The use of hypnosis.
(h) The use of clinical herbology.

The above list is not to be considered exhaustive or to
limit the commission in any way from finding under the
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statutory definition in RCW 18.25.005 that any other
treatment modalities are outside the scope of chiropractic
practice.

(4) The use by a chiropractor of diagnostic techniques
or procedures or treatment modalities which are outside the
definition of chiropractic in RCW 18.25.005, whether or not
listed in this rule, or the use by a chiropractor of any of the
diagnostic techniques and procedures listed in subsection (2)
of this section or the use by a chiropractor of any of the
treatment modalities listed in subsection (3) of this section
shall constitute unprofessional conduct under RCW 18.130.-
180(12) which shall be good and sufficient cause for
revocation or suspension of that chiropractor’s license to
practice chiropractic in Washington.

NEW SECTION

WAC 246-808-650 Records and x-rays and with-
drawal from practice—Maintenance and retention of
patient records. (1) Any chiropractor who treats patients in
the state of Washington shall maintain all treatment records
regarding patients treated. These records may include, but
shall not be limited to, x-rays, treatment plans, patient charts,
patient histories, correspondence, financial data, and billing.
These records shall be retained by the chiropractor for five
years in an orderly, accessible file and shall be readily
available for inspection by the commission or its authorized
representative: X-rays or copies of records may be forward-
ed pursuant to a licensed agent’s written request. Also,
office records shall state the date on which the records were
released, method forwarded and to whom, and the reason for
the release. A reasonable fee may be charged the patient to
cover mailing and clerical costs.

(2) A chiropractor shall honor within fifteen days a
written request from an adult patient or their legal represen-
tative or the legal representative of a minor child to release:

(a) Original x-rays and records to other licensed health
care providers; or

(b) The chiropractor may provide duplicate films or a
copy of the patient records to the health care provider or the
patient. The health care provider may bill the patient
reasonable duplication costs. Once the original films have
been loaned at patient request, the chiropractor is no longer
responsible for them, or for their retrieval or subsequent
production.

A chiropractor who has received original x-rays on a
loan basis shall return them to the loaning chiropractor upon
request within sixty days unless other arrangements are
made.

NEW SECTION

WAC 246-808-655 Duties of a chiropractor who
retires or withdraws from practice. Any chiropractor who
ceases practice in their community for any reason, including
retirement, illness, disability, or relocation shall comply with
the following duties:

(1) The chiropractor shall notify all current patients that
they shall not be able to provide chiropractic services and
shall notify the patient to seek another chiropractor to
continue their care.

(2) The chiropractor shall offer to deliver to the patient,
or to another chiropractor or licensed health care professional

Proposed

PROPOSED



PROPOSED

WSR 96-10-006

chosen by the patient, the originals or copies of all patient
examination and treatment records and x-rays or notify the
patient of a community area location where the records and
x-rays shall be maintained and accessible for at least one
year after the notice is sent to the patient.

(3) The chiropractor shall refund any part of fees paid
in advance that have not been earned.

(4) The commission requests that the executor or
executrix of a deceased chiropractor comply with the duties
set forth herein to the fullest extent possible. The commis-
sion staff shall provide advice and assistance to such
executor or executrix upon request.

(5) For the purpose of this section, any relocation or
restriction of practice which substantially interferes with a
patient’s reasonable access to their chiropractor shall be
cause for the chiropractor to comply with the duties set
forth.

(6) Willful failure to comply with this section shall be
cause to suspend a chiropractor’s license until the required
duties are fulfilled.

NEW SECTION

WAC 246-808-660 Mandatory reporting. (1) All
reports required by these regulations shall be submitted to
the commission as soon as possible, but no later than sixty
days after a determination is made.

(2) A report shall contain the following information if
known:

(a) The name, address, and telephone number of the
person making the report.

(b) The name, address, and telephone number of the
chiropractor being reported.

(c) The name of any patient whose treatment isa
subject of the report.

(d) A brief description or summary of the facts which
gave rise to the issuance of the report, including dates of
occurrences.

(e) If court action is involved, the name of the court in
which the action is filed along with the date of filing and
docket number.

(f) Any further information which would aid the
evaluation of the report.

NEW SECTION

WAC 246-808-670 Chiropractic associations or
societies. The president or chief executive officer of any
chiropractic association or society within this state shall
report to the commission when an association or society
determines that a chiropractor has committed unprofessional
conduct or that a chiropractor may not be able to practice
chiropractic with reasonable skill and safety to patients as
the result of any mental or physical condition and constitutes
an apparent risk to the public health, safety, or welfare. The
report required by this section shall be made without regard
to whether the license holder appeals, accepts, or acts upon
the determination made by the association or society.
Notification of appeal shall be included.
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NEW SECTION

WAC 246-808-680 Insurance carriers. The executive
officer of every insurer, licensed under Title 48 RCW
operating in the state of Washington, shall report to the
commission any evidence that a chiropractor has charged
fees for chiropractic services not actually provided, or has
otherwise committed unprofessional conduct.

NEW SECTION

WAC 246-808-685 Professional liability carriers.
Every institution or organization providing professional
liability insurance directly or indirectly to chiropractors shall
send the commission a complete report of any malpractice
settlement, award or payment over thirty thousand dollars as
a result of a claim or action for damages alleged to have
been caused by an insured chiropractor’s incompetence or
negligence in the practice of chiropractic. Such institution
or organization shall also report the payment of three or
more claims during a year as the result of alleged incompe-
tence or negligence in the practice of chiropractic regardless
of the dollar amount of the payment.

NEW SECTION

WAC 246-808-690 Courts. The commission requests
the assistance of all clerks of trial courts within the state to
report to the commission, all professional malpractice
judgments and all criminal convictions of licensed chiroprac-
tors, other than for minor traffic violations.

NEW SECTION

WAC 246-808-695 State and federal agencies. The
commission requests the assistance of executive officers of
any state or federal program operating in the state”of
Washington, under which a chiropractor has been judged to
have demonstrated incompetence or negligence in the
practice of chiropractic, or has otherwise committed unpro-
fessional conduct; or whose practice is impaired as a result
of a mental, physical or chemical condition, to report to the
commission all professional malpractice judgments and
decisions.

NEW _SECTION

WAC 246-808-700 Cooperation with investigation.
(1) A chiropractor shall comply with a request for records,
documents or explanation from an investigator who is acting
on behalf of the commission, by submitting the requested
items within fourteen calendar days of receipt of the request
by the chiropractor or the chiropractor’s attorney, whichever
is first.

(2) If the chiropractor fails to comply with the request
within fourteen calendar days, the investigator shall contact
the chiropractor or the chiropractor’s attorney by telephone
or letter as a reminder.

(3) Investigators may extend the time for response if the
chiropractor requests an extension for a period not to exceed
seven calendar days. ‘

(4) If the chiropractor fails to comply with the request
within three business days after the receipt of the reminder,
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then a subpoena shall be served upon the chiropractor to
obtain the requested items.

(5) If the chiropractor fails to comply with the subpoe-
na, a statement of charges shall be issued pursuant to RCW
18.130.180(8) and, if there is sufficient evidence to support
additional charges, then those charges may be included in the
statement of charges.

(6) If the chiropractor complies with the request after
the issuance of the statement of charges, the commission’s
assistant attorney general-prosecutor shall decide whether the
charges based on RCW 18.130.180(8) shall be prosecuted or
settled. If the charges based on RCW 18.130.180(8) are to
be settled, the settlement proposal shall be presented to the
commission or a duly constituted panel of the commission
for a decision on ratification and until ratified, the settlement
is not final.

NEW SECTION

WAC 246-808-710 Professional standards review
organizations. Unless prohibited by federal or state law,
every professional standards review organization operating
within the state of Washington shall report to the commis-
sion any conviction, determination, or finding that a license
holder has committed an act which constitutes unprofessional
conduct, or to report information which indicates that the
license holder may not be able to practice their profession
with reasonable skill and safety to consumers as a result of
a mental or physical condition.

NEW SECTION

WAC 246-808-720 Commission conflict of interest.
Members of the commission shall not participate in deciding
a case or in rule making where their participation presents a
conflict of interest, creates an appearance of a conflict of
interest or where the commission determines the member’s
participation raises questions as to the impartiality of the
commission.

SUBSTANCE ABUSE MONITORING

NEW SECTION

WAC 246-808-801 Purpose. The commission
recognizes the need to establish a means of proactively
providing early recognition and treatment options for
chiropractors whose competency may be impaired due to the
abuse of drugs or alcohol. The commission intends that
such chiropractors be treated and their treatment monitored
so that they can return to or continue to practice their
profession in a way which safeguards the public. To
accomplish this, the commission shall approve voluntary
substance abuse monitoring programs and shall refer chiro-
practors impaired by substance abuse to approved programs
as an alternative to instituting disciplinary proceedings as
defined in RCW 18.130.160.

NEW SECTION

WAC 246-808-810 Definitions. The following general
terms are defined within the context used in this chapter:

"Aftercare” is that period of time after intensive
treatment that provides the chiropractor and the chiro-
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practor’s family with group or individual counseling ses-
sions, discussions with other families, ongoing contact and
participation in self-help groups and ongoing continued
support of treatment program staff.

""Approved substance abuse monitoring program' or
""approved monitoring program" is a program the com-
mission has determined meets the requirements of the law
and the criteria established by the commission in WAC 246-
808-820 which enters into a contract with chiropractors who
have substance abuse problems regarding the required
components of the chiropractor’s recovery activity and
oversees the chiropractor’s compliance with these require-
ments. Substance abuse monitoring programs do not provide
evaluation or treatment to participating chiropractors.

"Approved treatment facility" is a facility approved
by the bureau of alcohol and substance abuse, department of
social and health services according to RCW 70.96A.020(2)
or 69.54.030 to provide intensive alcoholism or drug
treatment if located within Washington state. Drug and
alcohol treatment programs located out-of-state must be
equivalent to the standards required for approval under RCW
70.96A.020(2) or 69.54.030.

"Contract" is a comprehensive, structured agreement
between the recovering chiropractor and the approved
monitoring program stipulating the chiropractor’s consent to
comply with the monitoring program and its required
components of the chiropractor's recovery activity.

""Health care professional" is an individual who is
licensed, certified, or registered in Washington to engage in
the delivery of health care to patients.

"Random drug screens’ are laboratory tests to detect
the presence of drugs of abuse in body fluids which are
performed at irregular intervals not known in advance by the
person being tested.

"Substance abuse' means the impairment, as deter-
mined by the commission, of a chiropractor’s professional
services by an addiction to, a dependency on, or the use of
alcohol, legend drugs, or controlled substances.

""Support group" is a group of health care profession-
als meeting regularly to support the recovery of its members.
The group provides a confidential setting with a trained and
experienced health care professional facilitator in which
chiropractors may safely discuss drug diversion, licensure
issues, return to work, and other professional issues related
to recovery.

"Twelve-step groups" are groups such as alcoholics
anonymous, narcotics anonymous, and related organizations
based on a philosophy of anonymity, belief in a power
outside of oneself, a peer group association, and self-help.

NEW SECTION

WAC 246-808-820 Approval of substance abuse
monitoring programs. The commission shall approve the
monitoring program(s) which shall participate in the
commission’s substance abuse monitoring program. A
monitoring program approved by the commission may be
contracted with an entity outside the department but within
the state, out-of-state, or a separate structure within the
department.

(1) The approved monitoring program shall not provide
evaluation or treatment to the participating chiropractor.
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(2) The approved monitoring program staff must have
the qualifications and knowledge of both substance abuse
and the practice of chiropractic as defined in this chapter to
be able to evaluate:

(a) Clinical laboratories;

(b) Laboratory results;

(c) Providers of substance abuse treatment, both
individuals and facilities;

(d) Support groups;

(e) The chiropractic work environment; and

(f) The ability of the chiropractor to practice with
reasonable skill and safety.

(3) The approved monitoring program shall enter into a
contract with the chiropractor and the commission to oversee
the chiropractor’s compliance with the requirements of the
program.

(4) The approved monitoring program may make
exceptions to individual components of the contract on an
individual basis.

(5) The approved monitoring program staff shall
recommend, on an individual basis, whether a chiropractor
shall be prohibited from engaging in the practice of chiro-
practic for a period of time and restrictions, if any, on the
chiropractor’s access to controlled substances in the
workplace.

(6) The approved monitoring program shall maintain
records on participants.

(7) The approved monitoring program shall be responsi-
ble for providing feedback to the chiropractor as to whether
treatment progress is acceptable.

(8) The approved monitoring program shall report to the
commission any chiropractor who fails to comply with the
requirements of the monitoring program.

(9) The approved monitoring program shall receive from
the commission guidelines on treatment, monitoring, and
limitations on the practice of chiropractic for those partici-
pating in the program.

NEW SECTION

WAC 246-808-830 Participation in approved
substance abuse monitoring program. (1) In lieu of
disciplinary action, the chiropractor may accept commission
referral into the approved substance abuse monitoring
program.

(a) The chiropractor shall undergo a complete physical
and psychosocial evaluation before entering the approved
monitoring program. This evaluation shall be performed by
health care professional(s) with expertise in chemical
dependency. The person(s) performing the evaluation shail
not also be the provider of the recommended treatment.

(b) The chiropractor shall enter into a contract with the
commission and the approved substance abuse monitoring
program to comply with the requirements of the program
which shall include, but not be limited to:

(i) The chiropractor shall undergo intensive substance
abuse treatment in an approved treatment facility.

(ii) The chiropractor shall agree to remain free of all
mind-altering substances including alcohol, except for
medications prescribed by an authorized prescriber, as
defined in RCW 69.41.030 and 69.50.101.
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(iii) The chiropractor must complete the prescribed
aftercare program of the intensive treatment facility, which
may include individual and/or group psychotherapy.

(iv) The treatment counselor(s) shall provide reports to
the approved monitoring program at specified intervals.
Reports shall include treatment, prognosis, and goals.

(v) The chiropractor shall submit to random drug
screening as specified by the approved monitoring program.

(vi) The chiropractor shall attend support groups
facilitated by a health care professional and/or twelve-step
group meetings as specified by the contract.

(vii) The chiropractor shall comply with specified
employment conditions and restrictions as defined by the
contract.

(viii) The chiropractor shall sign a waiver allowing the
approved monitoring program to release information to the
commission if the chiropractor does not comply with the
requirements of this contract.

(¢) The chiropractor is responsible for paying the costs
of the physical and psychosocial evaluation, substance abuse
treatment, and random drug screens.

(d) The chiropractor may be subject to disciplinary
action under RCW 18.130.160 if the chiropractor does not
consent to be referred to the approved monitoring program,
does not comply with specified employment restrictions, or
does not successfully complete the program.

(2) A chiropractor who is not being investigated by the
commission or subject to current disciplinary action or
currently being monitored by the commission for substance
abuse may voluntarily participate in the approved substance
abuse monitoring program without being referred by the
commission. Such voluntary participants shail not be subject
to disciplinary action under RCW 18.130.160 for their
substance abuse, and shall not have their participation made
known to the commission if they meet the requirements of
the approved monitoring program as defined in subsection
(1) of this section.

(3) The treatment and pretreatment records of license
holders referred to or voluntarily participating in approved
monitoring programs shall be confidential, shall be exempt
from RCW 42.17.250 through 42.17.450 and shall not be
subject to discovery by subpoena or admissible as evidence
except for monitoring records reported to the disciplinary
authority for cause as defined in subsection (1) of this
section. Records held by the commission under this section
shall be exempt from RCW 42.17.250 through 42.17.450 and
shall not be subject to discovery by subpoena except by the
license holder.

CHIROPRACTIC FEES

NEW _SECTION

WAC 246-808-990 Chiropractic fees. The following
fees shall be charged by the department of health:

Title of Fee Fee
Application/full examination or reexamination $300.00
Original license 200.00‘
Temporary permit application 150.00
Temporary practice permit 50.00
Preceptorship 100.00
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License renewal 300.00
Late renewal penalty 150.00
' Inactive license renewal 150.00
Duplicate 15.00
Certification 25.00
Chiropractic x-ray technician application 25.00
Chiropractic x-ray technician original registration ~ 25.00
Renewal 40.00
Late renewal penalty 25.00
Duplicate 15.00
Certification 25.00

WSR 96-10-007
PROPOSED RULES
DEPARTMENT OF TRANSPORTATION
[Filed April 19, 1996, 9:30 a.m.}

Original Notice.

Preproposal statement of inquiry was filed as WSR 96-
06-022.

"Title of Rule: Chapter 468-66 WAC, Highway Adver-
tising Control Act.

Purpose: Amends WAC 468-66-010(15).

Statutory Authority for Adoption: Chapter 47.42 RCW.

Summary: Changes the definition of primary system to
be identical with Title 23, Section 103, Subsection (t),
United States Code, as amended by the 1991 Federal
Intermodal Surface Transportation Efficiency Act.

Name of Agency Personnel Responsible for Drafting,
ml\plementation and Enforcement: David K. Peach, Republic

uilding, 505 East Union, Olympia, WA 98504, (360) 705-
7280.

Name of Proponent: Washington State Department of
Transportation, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Changes the definition of primary system hi ghway
to include any highway which is not on such system, but
which is on the national highway system.

Proposal Changes the Following Existing Rules: See
above explanation.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Does not apply.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. Does not apply.

Hearing Location: Department of Transportation,
Commission Board Room 1D2, Transportation Building,
Olympia, Washington 98504, on June 6, 1996, at 1:00 p-m.

Assistance for Persons with Disabilities: Contact TDD
(360) 705-6980 by June 3, 1996.

Submit Written Comments to: David K. Peach, Wash-
ington State Department of Transportation, 505 East Union,
Olympia, WA 98504, FAX (360) 705-6826, by June 3, 1996,

Date of Intended Adoption: June 6, 1996,

April 12, 1996
S. A. Moon

. Deputy Secretary
for Operations
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AMENDATORY SECTION (Amending Order 144, filed

5127194, effective 6/27/94)

WAC 468-66-010 Definitions. The following terms
when used in this chapter shall have the following meanings:

(1) "Abandoned.” A sign for which neither sign owner
nor land owner claim any responsibility.

(2) "Act" shall mean the Highway Advertising Act of
1961, as amended and embodied in chapter 47.42 RCW.,

(3) "Centerline of the highway" means a line equidistant
from the edges of the median separating the main-traveled
ways of a divided highway, or the centerline of the main-
traveled way of a nondivided highway.

(4) "Commercial and industrial areas” means any area
zoned commercial or industrial by a county or municipal
code, or if unzoned or zoned for general uses by a county or
municipal code, that area occupied by three or more separate
and distinct commercial and/or industrial activities within a
space of five hundred feet and the area within five hundred
feet of such activities on both sides of the highway. The
area shall be measured from the outer edges of the regularly
used buildings, parking lots, storage or processing areas of
the commercial or industrial activity and not from the
property lines of the parcels upon which such activities are
located. Measurements shall be along or parallel to the edge
of the main-traveled way of the highway. The following
shall not be considered commercial or industrial activities:

(a) Agricultural, forestry, grazing, farming, and related
activities, including, but not limited to, wayside fresh
produce stands;

(b) Transient or temporary activities;

(c) Railroad tracks and minor sidings;

(d) Signs;

(e) Activities more than six hundred and sixty feet from
the nearest edge of the right of way;

(f) Activities conducted in a building principally used as
a residence.

Should any commercial or industrial activity, which has
been used in defining or delineating an unzoned area, cease
to operate for a period of six continuous months, any signs
located within the former unzoned area shall become
nonconforming and shall not be maintained by any person
after May 10, 1974.

(5) "Commission” means the Washington state transpor-
tation commission.

(6) "Discontinued." A sign shall be considered discon-
tinued if, after receiving notice of absence of advertising
content for three months, the permit holder fails to put
advertising content on the sign within three months of the
notice.

(7) "Entrance roadway" means any public road or
turning roadway including acceleration lanes, by which
traffic may enter the main-traveled way of a controlled ac-
cess highway from the general road system within the state,
including rest areas, view points, and sites used by the
general public, irrespective of whether traffic may also leave
the main-traveled way by such road or turning roadway.

(8) "Erect" means to construct, build, raise, assemble,
place, affix, attach, create, paint, draw, or in any other way
bring into being or establish.

(9) "Exit roadway" means any public road or turning
roadway including deceleration lanes, by which traffic may
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leave the main-traveled way of a controlled access highway
to reach the general road system within the state, including
rest areas, view points, and sites used by the general public,
irrespective of whether traffic may also enter the main-
traveled way by such road or turning roadway.

(10) "Interstate system" means any state highway which
is or does become part of the national system of interstate
and defense highways as described in section 103(¢))) (&)
of Title 23, United States Code.

(11) "Legible" means capable of being read without
visual aid by a person of normal visual acuity.

(12) "Maintain" means to allow to exist. A sign loses
its right to remain as a nonconforming sign if its size is
increased more than fifteen percent over its size on the
effective date of the Scenic Vistas Act on May 10, 1971, or
the effective date of control of a given route, whichever is
applicable. The sign may continue as long as it is not
destroyed, abandoned, or discontinued. Such signs may be
reerected in kind if destroyed due to vandalism, and other
criminal or tortious acts.

(13) "Main-traveled way" means the traveled way of a
highway on which through traffic is carried. In the case of
a divided highway, the traveled way of each of the separated
roadways for traffic in opposite directions is a main-traveled
way. It does not include such facilities as frontage roads,
turning roadways, entrance roadways, exit roadways, or
parking areas.

(14) "Person" means this state or any public or private
corporation, firm, partnership, association, as well as any
individual, or individuals.

(15) "Primary system" means any state highway which
is part of the federal-aid primary system as described in
section 103(b) of Title 23, United States Code, in existence
on June 1, 1991, as enacted in the 1991 Intermodal Surface
Transportation Efficiency Act, and any highway which is not
on such system but which is on the National Highway
System.

(16) "Scenic system" means:

(a) Any state highway within any public park, federal
forest area, public beach, public recreation area, or national
monument;

(b) Any state highway or portion thereof outside the
boundaries of any incorporated city or town designated in
RCW 47.42.140 by the legislature as a part of the scenic
system; or

(c) Any national scenic byway, state scenic byway, or
state highway or portion thereof, outside the boundaries of
any incorporated city or town, designated by the legislature
in chapter 47.39 RCW as a part of the scenic and recreation-
al highway system except for the sections of highways
specifically excluded in RCW 47.42.025 or located within
areas zoned by the governing county for predominantly
commercial and industrial uses, and having development
visible to the highway as determined by the department.

(17) "Sign" means any outdoor sign, display, device,
figure, painting, drawing, message, placard, poster, billboard,
or other thing which is designed, intended or used to
advertise or inform, any part of the advertising or informa-
tive contents of which is visible from any place on the main-
traveled way of the interstate system or other state highway.
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(18) "Trade name" shall include brand name, trademark,
distinctive symbol, or other similar device or thing used to
identify particular products or services.

(19) "Traveled way" means the portion of a roadway for
the movement of vehicles, exclusive of shoulders.

(20) "Turning roadway" means a connecting roadway
for traffic turning between two intersection legs of an
interchange.

(21) "Visible" means capable of being seen (whether or
not legible) without visual aid by a person of normal visual
acuity.

(22) "Electronic sign" means an outdoor advertising
sign, display, or device whose message may be changed by
electrical or electronic process, and includes the device
known as the electronically changeable message center for
advertising on-premise activities (WAC 468-66-070).

(23) "Public service information" means a message on
an electronic sign which provides the time, date, tempera-
ture, weather, or information about nonprofit activities
sponsored by civic or charitable organizations.

(24) "Temporary agricultural directional sign" means a
sign on private property adjacent to state highway right of
way to provide directional information to places of business
offering for sale seasonal agricultural products.

(25) "National scenic byway" means any state highway
designated as part of the national scenic byway system
authorized by the 1991 Intermodal Surface Transportation
Efficiency Act.

(26) "State scenic byway" means any scenic and
recreational highway established by chapter 47.39 RCW.

(27) "Visible development" means those areas deter-
mined by the department to have development, both in type
and location, that meet the requirements for unzoned
commercial and industrial areas prescribed by RCW
47.42.020(9) and such development is not visually obstructed
by vegetation or other natural features. It is prohibited to
remove vegetation or other natural features, located within
the state highway right of way, that may act as visual
obstructions.

WSR 96-10-010
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Public Assistance)
{Filed April 19, 1996, 1:30 p.m.]

Continuance of WSR 96-09-032.

Title of Rule: Chapter 388-110 WAC, Contracted
residential care services: Assisted living, enhanced adult
residential care, and adult residential care.

Purpose: Establishes in rule, contract requirements for
the above-listed services which are provided to state-funded
residents in licensed boarding homes.

Date of Intended Adoption: May 1, 1996.

April 19, 1996

Rules and Policies Assistance Uni

Merry A. Kogut, Supcrvism‘
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WSR 96-10-012
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)
[Filed April 19, 1996, 1:32 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 96-
02-047.

Title of Rule: WAC 388-505-0520 Citizenship and
alien status.

Purpose: Reversal of policy decision to eliminate
payment for prenatal care.

Statutory Authority for Adoption: RCW 74.08.090.

Statute Being Implemented: RCW 74.08.090.

Summary: This amendment reinstates full-scope
medical coverage for pregnant, undocumented women.

Reasons Supporting Proposal: Original intent. See
Purpose above.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Joanie Scotson, Medical
Assistance Administration, 617 8th S.E., Olympia, WA,
(360) 753-7462.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See above.

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This proposed rule
does not regulate or have an economic impact on any small
business. This rule impacts only department staff and
clients. :

Hearing Location: OB-2 Auditorium, 1115 Washington
Street S.E, Olympia, WA 98504, on June 5, 1996, at 10:00
a.m.

Assistance for Persons with Disabilities: Contact Merry
Kogut, Supervisor, by May 22, 1996, TTY (360) 753-0625.

Submit Written Comments to and Identify WAC
Numbers: Sharon Staley, Rules Coordinator, Rules and
Policies Assistance Unit, P.O. Box 45800, Olympia, WA
98504, FAX (360) 664-0118, by May 29, 1996.

Date of Intended Adoption: June 6, 1996.

April 19, 1996
Merry A. Kogut, Supervisor
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending Order 3923, filed
11/22/95, effective 12/23/95)

WAC 388-505-0520 Citizenship and alien status. (1)
The department shall provide Medicaid to an otherwise
eligible person who is:

(a) A citizen of the United States; or

(b) A North American Indian born in Canada claiming
fifty percent:

(i) Indian blood; or

(i) Or less Indian blood and who has maintained United
States residency since before December 25, 1952.
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(c) An alien lawfully admitted for permanent residence
or otherwise permanently residing under color of law
(PRUCOL) in the United States; or

(d) An alien lawfully present in the United States
according to sections 203 (a)(7), 207(c), 208, and 212 (d)(5)
of the Immigration and Nationality Act (INA); or

(e) An alien granted lawful temporary residence, or
permanent residence according to sections 245(a), 210,
210(f), and 210A of INA and sections 202 and 302 of the
Immigration Reform and Control Act (IRCA), unless five
years from the date Immigration and Naturalization Service
(INS) grants lawful temporary resident status has not passed;
or :
(f) An alien approved by the INS under the family unity
program, unless five years from the date INS grants lawful
temporary resident status for the petitioning relative has not
passed.

(2) When an alien as described under subsection (1)(e)
or (f) of this section has not passed the five-year disqualifi-
cation period, the department shall provide Medicaid to an
otherwise eligible person when the alien is:

(a) Aged, blind, or disabled; or

(b) Seventeen years of age or under; or

(c) Pregnant; or

(d) A Cuban/Haitian entrant as defined in sections 501
(e)(1) and (2)(A) of P.L. 96-422.

(3) When an alien as described under subsection (1)(e)
or (f) of this section is still under the five-year disqualifica-
tion period, and is not described under subsection (2) of this
section, the department shall provide medical care and
services as necessary for treatment of the alien’s emergency
medical condition as defined under WAC 388-500-0005.

(4) For ((aH)) any other alien((s)), when such alien
meets the eligibility requirements of a Medicaid program
other than citizenship or alien status requirements, the
department shall provide Medicaid as follows:

(a) Full scope medical services for a pregnant woman;
or

(b) Medical care and services as necessary for treatment
of the alien’s emergency medical condition as defined under
WAC 388-500-0005((-e¢

appeintments)).
(5) Medical care services and children’s health programs
do not require citizenship/alien status.

WSR 96-10-019
PROPOSED RULES
DEPARTMENT OF

GENERAL ADMINISTRATION
[Filed April 23, 1996, 8:45 a.m.]

Original Notice.

Proposed

PROPOSED
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Preproposal statement of inquiry was filed as WSR 96-
06-044.

Title of Rule: Parking enforcement on the state capitol
campus.

Purpose: Removes general administration’s role in
parking enforcement and clarifies Washington State Patrol’s
enforcement authority on the capitol campus.

Statutory Authority for Adoption: RCW 46.08.150.

Statute Being Implemented: RCW 46.08.150, 46.08.-
160, 46.08.170.

Summary: Proposed revisions to the Washington
Administrative Code for parking enforcement on the capitol
campus are as follows:

»  Repeal all provisions related to barreling.

» Delete definition of "campus security patrol” and
replace incidences in WAC 236-12-351 with "Washing-
ton State Patrol.”

»  Delete Department of General Administration’s schedule
of "noncompliance fees," and replace with "traffic
infractions" in accordance with RCW 46.08.170.

*  Add language authorizing the Washington State Patrol
to tow repeat offenders.

» Define repeat offenders as those receiving more than
three notices of traffic infractions in a twelve-month
period.

» Include repeat offenders in list of those whose parking
privileges may be revoked or suspended under WAC
236-12-361.

» Remove language relating to payment of parking fees
and penalties for failure to pay within designated time
period.

* Remove "parking enforcement” from the address in
WAC 236-12-370.

Reasons Supporting Proposal: The revisions will clarify
Washington State Patrol’s authority to ensure accessibility of
the capitol campus facilities and to protect the health and
safety of the public and public employees in their use.

Name of Agency Personnel Responsible for Drafting:
Marygrace Jennings, 204 General Administration Building,
Olympia, (360) 902-7208; Implementation: Ron McQueen,
1058 Capitol Way, Olympia, (360) 586-5948; and Enforce-
ment: Lt. John Brunn, General Administration Building,
Olympia, (360) 753-2191.

Name of Proponent: Department of General Adminis-
tration, Washington State Patrol, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Responsibility for enforcement of parking regula-
tions on the state capitol campus is being transitioned from
the Department of General Administration to the Washington
State Patrol. Although the Washington State Patrol already
has statutory authority for campus parking enforcement
(RCW 46.08.160), clarifying amendments to the administra-
tive code are necessary to remove the Department of General
Administration’s enforcement role and clarify that of the
Washington State Patrol. This shift takes advantage of
existing Washington State Patrol presence and responsibili-
ties on campus and will result in more consistent and
authoritive [authoritative] enforcement.

Proposal Changes the Following Existing Rules:
Summary above.

See
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No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule does not
affect business.

Section 201, chapter 403, Laws of 1995, does not apply

to this rule adoption. Section 201, chapter 403 does not-

apply to this rule making. The Department of General
Administration is not a listed agency under RCW 34.05.328,
and does not elect to apply that section to this process.

Hearing Location: General Administration Building,
2nd Floor, Room 201, 11th Avenue S.W., on June 4th, at
9:00 a.m.

Assistance for Persons with Disabilities: Contact
Marygrace Jennings by June 3, 1996, TDD (360) 664-3799,
or (360) 902-7208.

Submit Written Comments to: FAX (360) 586-5898, by
June 4, 1996.

Date of Intended Adoption: June 5, 1996.

April 23, 1996
Marygrace Jennings
Legislative Program Manager

AMENDATORY SECTION (Amending WSR 95-16-107,
filed 8/1/95, effective 9/1/95)

WAC 236-12-015 Definitions. As used in this chapter,
the following terms shall mean:

(1) ((“Basrel#barrelling™defined—A-large-eylindrical

€3y)) "Director” defined. The director of the department
of general administration.

((4)) (2) "Impound"/"impoundment” defined. To take
and hold an unauthorized vehicle in legal custody at the
direction of the director or designee, subject to the proce-
dures outlined in this chapter and in chapter 46.55 RCW.
Such definition includes towing of an unauthorized vehicle.

((65))) (3) "Presiding officer” defined. Pursuant to
RCW 34.05.485, a "presiding officer” is an individual(s) who
is appointed by the director to preside over administrative
hearings and render a decision regarding the ((-rmpesmeﬂ-ef-
parking—feesbarrelling-of-vehieles;)) suspension or revoca-
tion of parking privileges and removal, suspension, or
revocation from parking waiting list under this chapter.

((¢6))) (4) "Reviewing officer" defined. Pursuant to
RCW 34.05.491, a "reviewing officer” is an individual(s)
who is appointed by the director to review the decisions by
the presiding officer and is authorized to grant appropriate
administrative relief upon review.

(1)) (5) "State capitol grounds"” defined. Those
grounds owned by the state and otherwise designated as state
capitol grounds, including the west capitol campus, the east
capitol campus, Sylvester Park, the Old Capitol Building and
Capitol Lake, ways open to the public and specified adjoin-
ing lands and roadways.

((68Y) (6) "Unauthorized vehicle defined.” An "unau-
thorized vehicle” is a vehicle which is parked for any length
of time on state capitol grounds and:

(a) Does not display the permit required for that area;
and/or
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((h-Forparking-a————3$175-parking-fee—exeept
ot i oot it

(b) Is not otherwise authorized to park in that area; and/
or

(c) Is parked in a metered parking area for a consecutive
period longer than the time permitted for parking in that
area; and/or

(d) Is parked in a metered parking area with insufficient
payment to use the space it occupies; and/or

(e) Is parked in a parking space designated for disabled
individuals and such vehicle does not display a valid special
license plate or placard and/or

(f) Is parked in a parking space reserved for use by
another vehicle; and/or

(g) Is parked in an area not designated for parking.

() (7) "Vehicle" defined. All mechanical transporta-
tion devices defined as vehicles in the motor vehicle laws
and of the state of Washington including motorcycles and
motor-driven cycles.

((€9))) (8) "Way open to the public defined.” Any
road, alley, lane, parking area, parking structure, path, or any
place private or otherwise adapted to and fitted for travel
that is in common use by the public with the consent
expressed or implied of the owner or owners, and further
shall mean public play grounds, school grounds, recreation
grounds, parks, park ways, park drives, park paths.

(1)) (9) "Employee defined.” Any person assigned
to a state facility, including state employees and the staff of
vendors, concessionaires, contractors and consultants, who
are performing duties that are similar to the duties of state
employees or that are in direct support of the state agency
functions performed at the facility.

((42))) (10) "Disabled defined.” Any person who has
made application to the department of licensing in accor-
dance with WAC 308-96A-310, and displays a valid permit
in accordance with WAC 308-96A-310 and 308-96A-315.

((&3y)) (1) "Visitor defined.” Any person parking at
a state facility who is not employed at that facility.

AMENDATORY SECTION (Amending WSR 92-04-036,
filed 1/30/92, effective 3/1/92)

WAC 236-12-351 Impoundment without prior
notice. A vehicle may be impounded without prior notice
having been made to notify the owner of the possibility of
this action in the following circumstances:

(1) When in the judgment of the ((eampus—seeurity))
Washington state patrol the vehicle is obstructing or may
impede the flow of traffic; or

(2) When in the judgment of the ((eampus—seeurity))
Washington state patrol the vehicle poses an immediate
threat to public safety.

AMENDATORY SECTION (Amending WSR 95-16-107,
filed 8/1/95, effective 9/1/95)

WAC 236-12-360 Parking ((feesy-barrelling;and/for))

infractions and fines—Towing. Any unauthorized vehicle,
as deﬁned in this chapter, shall be ((sabjeet—ee—pafl&ng—fees-

+)) cited for a
traffic mfractlon in accordance with RCW 46.08.170.
Repeat offenders are those receiving more than three notices
of traffic infractions within a twelve-month period. Repeat
offenders_are subject to towing in accordance with chapter
46.55 RCW.
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feesr))

AMENDATORY SECTION (Amending WSR 95-16-107,
filed 8/1/95, effective 9/1/95)

WAC 236-12-361 Suspension and/or revocation of
parking privileges. Repeated use of assigned parking
spaces by unauthorized vehicles or for nonofficial purposes
or for the storage of personal property and/or the repeated
transfer of parking permits from one vehicle to another
and/or being a repeat offender as defined in WAC 236-12-
360 may result in the suspension or revocation of parking

privileges. ((Feesforparking-by-unautherized-vehieles-shall
I withi A £ noti i . :

peﬂeds)) Vlolatrons may result in suspensron and/or revoca-
tion of any permits issued to the violator and/or removal,
suspension, and/or revocation from the parking waiting list
for parking on state capitol grounds.

AMENDATORY SECTION (Amending WSR 92-04-036,
filed 1/30/92, effective 3/1/92)

WAC 236-12-370 Hearing rights—((Parkingfees;
barrelling;)) Suspension((;)) and/or revocation of parking
privileges or removal, suspension, or revocation from
parking waiting list. Any person or entrty seeking to
contest ({ 5 5)) suspen-
sion((3)) and/or revocation of parking privileges or removal,
suspension, or revocation from parking waiting list has a
right to a hearing to contest the validity of those ((fees-of))
actions. Such request must be made in writing and received
in the office of parking services within twenty days of the
date of ((parking—fee)) notice or effective date of action or

Proposed
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such right to a hearing is forfeited. Hearing requests must
be submitted to:

((ParicingEnforeement))
Office of Parking Services

Department of General Administration
P.O. Box 41025
Olympia, WA 98504-1025

AMENDATORY SECTION (Amending WSR 92-04-036,
filed 1/30/92, effective 3/1/92)

WAC 236-12-371 Hearing procedure—((Parking
fees;—barrelling;)) Suspension((;)) and/or revocation of
parking privileges and removal, suspension, or revocation
from parking waiting list. (1) Contested hearings held
pursuant to WAC 236-12-370 shall be conducted as brief
adjudicative proceedings according to RCW 34.05.482,
34.05.485, 34.05.488, 34.05.491 and 34.05.494.

(2) Upon receipt of a written request for a hearing, the
presiding officer shall provide the contesting party an
opportunity to be informed of the agency’s view of the
matter and an opportunity to explain the contesting party’s
view of the matter.

(3) Within ten days of this opportunity, the presiding
officer shall serve upon the contesting party and the agency,
a brief written statement of the reasons for the decision.
Such statement shall include notice that the contesting party
may request an agency administrative review of that deci-
sion. The contesting party must request such review either
orally or in writing within twenty-one days of service of the
written statement. Service is deemed to be completed upon
deposit in the United States mail as evidenced by the
postmark.

(4) If no agency review is so requested by the contest-
ing party, the agency may, on its own motion, review the
brief written statement of the presiding officer. Action less
favorable to the contesting party may not be taken by the
reviewing officer without notice to that party and an oppor-
tunity to explain that party’s view of the matter.

(5) If no review is taken by the agency or by the
contesting party, then the brief written statement of the
presiding officer becomes the final order and no further
administrative or judicial review is available.

(6) If review is requested, the reviewing officer shall
give the contesting party and the agency an opportunity to
present their respective views of the matter. Within twenty-
one days of receipt of the request for review, the reviewing
officer shall issue a final order which includes a brief
statement of the reasons for the decision. The final order
shall include notice of any judicial review available under
the Administrative Procedure Act, chapter 34.05 RCW.

(7) Any of the time limits set forth in this hearing
process may be waived by the contesting party.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 236-12-362 Parking fee and barrel removal
payments for unauthorized

vehicles—Method of payment.

Proposed
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WSR 96-10-039
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed April 26, 1996, 10:01 a.m]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule: Chapter 308-330 WAC, Washington
model traffic ordinance.

Purpose: Amend the model traffic ordinance to reflect
legislation enacted during the 1996 regular session and make
administrative amendment.

Other Identifying Information: Chapters 26, 89, and
225, Laws of 1996.

Statutory Authority for Adoption: RCW 46.90.010.

Statute Being Implemented: RCW 46.12.005, sections
11 and 12, chapter 225, Laws of 1996, RCW 46.20.309 and
46.20.435.

Summary: Implementing legislation relating to motor
vehicle equipment, impoundment of vehicles, and vehicles
rebuilt from salvage. Administrative amendment to delete
reference to RCW 46.20.309 which was recodified to RCW
46.61.503 during the 1995 legislative session.

Reasons Supporting Proposal: To provide a compilation
of uniform traffic laws to serve as a guide which local
authorities may adopt by reference.

Name of Agency Personnel Responsible for Drafting:
Jack L. Lince, Highways-Licenses Building, Olympia,
Washington, (360) 902-3773; Implementation and Enforce-
ment: Nancy Kelly, Highways-Licenses Building, Olympia,
Washington, (360) 902-3754.

Name of Proponent: Department of Licensing, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: No new sections are being proposed with this rule
making.

Proposal Changes the Following Existing Rules: WAC
308-330-300, RCW 46.12.005 is added to this rule to define
"salvage vehicle" enacted in section 1, chapter 26, Laws of
1996 (SSB 6271); WAC 308-330-305, (SSB 5250) limits the
use of collector vehicles; WAC 308-330-307, (HB 2595)
repeals RCW 46.20.435, relating to the impoundment of a
driver’s vehicle; WAC 308-330-316, (SSB 5250) adds a new
section to chapter 46.37 RCW relating to optional equipment
on street rods and kit vehicles. Definitions of street rods and
kit vehicles are added to chapter 46.04 RCW; and WAC
308-330-400, administrative change to delete RCW 46.20.-
309 which was recodified to RCW 46.61.503 by section 20,
chapter 332, Laws of 1995.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rules do
not impose costs on businesses in an industry.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. The proposed rules relate only to
internal governmental operations and are not subject to
violations by a nongovernment party.

Hearing Location: Conference Room 303, Highways-
Licenses Building, 1125 Washington Street S.E., Olympia,
WA, on June 6, 1996, at 11:00 a.m.
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Assistance for Persons with Disabilities: Contact Jack
Lince by June 4, 1996, TDD (360) 664-8885.

Submit Written Comments to: Jack Lince, Contracts
Manager, Title and Registration Services, P.O. Box 2957,
Olympia, WA 98507-2957, FAX (360) 664-0831, by June 4,
1996.

Date of Intended Adoption: June 12, 1996.

April 25, 1996
Nancy Kelly, Administrator
Title and Registration Services

AMENDATORY SECTION (Amending WSR 95-23-042,
filed 11/13/95, effective 12/14/95)

WAC 308-330-300 RCW sections adopted—
Certificates of ownership and registrations. The following
sections of the Revised Code of Washington (RCW) pertain-
ing to vehicle certificates of ownership and registrations as
now or hereafter amended are hereby adopted by reference
as a part of this chapter in all respects as though such
sections were set forth herein in full: RCW 46.12.005,
46.12.070, 46.12.080, 46.12.101, 46.12.102, 46.12.215,
46.12.250, 46.12.260, 46.12.270, 46.12.300, 46.12.310,
46.12.320, 46.12.330, 46.12.340, 46.12.350, and 46.12.380.

AMENDATORY SECTION (Amending WSR 95-23-042,
filed 11/13/95, effective 12/14/95)

WAC 308-330-305 RCW sections adopted—Vehicle
licenses. The following sections of the Revised Code of
Washington (RCW) pertaining to vehicle licenses as now or
hereafter amended are hereby adopted by reference as a part
of this chapter in all respects as though such sections were
set forth herein in full: RCW 46.16.010, 46.16.011,
46.16.022, 46.16.023, 46.16.025, 46.16.028, 46.16.030,
46.16.048, 46.16.088, 46.16.135, 46.16.140, 46.16.145,
46.16.170, 46.16.180, 46.16.240, 46.16.260, 46.16.290,
46.16.316, 46.16.381, 46.16.390, 46.16.500, 46.16.505,
section 11, chapter 225, Laws of 1996, and RCW 46.16.595.

AMENDATORY SECTION (Amending WSR 95-23-042,
filed 11/13/95, effective 12/14/95)

WAC 308-330-307 RCW sections adopted—Driver
licenses-identicards. The following sections of the Revised
Code of Washington (RCW) pertaining to driver licenses and
identification cards as now or hereafter amended are hereby
adopted by reference as a part of this chapter in all respects
as though such sections were set forth herein in full: RCW
46.20.021, 46.20.022, 46.20.025, 46.20.027, 46.20.031,
46.20.041, 46.20.045, 46.20.190, 46.20.220, 46.20.308,
46.20.336, 46.20.338, 46.20.342, 46.20.343, 46.20.344,
46.20.391, 46.20.394, 46.20.410, 46.20.420, 46.20.430,
((46:26-435;)) 46.20.500, 46.20.510, 46.20.550, 46.20.750,
and 46.20.3101.

AMENDATORY SECTION (Amending WSR 95-23-042,
filed 11/13/95, effective 12/14/95)

WAC 308-330-316 RCW sections adopted—Vehicle
lighting and other equipment. The following sections of
the Revised Code of Washington (RCW) pertaining to
vehicle lighting and other equipment as now or hereafter
amended are hereby adopted by reference as a part of this
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chapter in all respects as though such sections were set forth
herein in full: RCW 46.37.010, 46.37.020, 46.37.030,
46.37.040, 46.37.050, 46.37.060, 46.37.070, 46.37.080,
46.37.090, 46.37.100, 46.37.110, 46.37.120, 46.37.130,
46.37.140, 46.37.150, 46.37.160, 46.37.170, 46.37.180,
46.37.184, 46.37.185, 46.37.186, 46.37.187, 46.37.188,
46.37.190, 46.37.193, 46.37.196, 46.37.200, 46.37.210,
46.37.215, 46.37.220, 46.37.230, 46.37.240, 46.37.260,
46.37.270, 46.37.280, 46.37.290, 46.37.300, 46.37.310,
46.37.340, 46.37.351, 46.37.360, 46.37.365, 46.37.369,
46.37.375, 46.37.380, 46.37.390, 46.37.400, 46.37.410,
46.37.420, 46.37.423, 46.37.424, 46.37.425, 46.37.430,
46.37.435, 46.37.440, 46.37.450, 46.37.460, 46.37.465,
46.37.467, 46,37.470, 46.37.480, 46.37.490, 46.37.495,
46.37.500, 46.37.510, 46.37.513, 46.37.517, 46.37.520,
46.37.522, 46.37.523, 46.37.524, 46.37.525, 46.37.527,
46.37.528, 46.37.529, 46.37.530, 46.37.535, 46.37.537,
46.37.539, 46.37.540, 46.37.550, 46.37.560, 46.37.570,
46.37.590, 46.37.600, 46.37.610, ((and)) 46.37.620, and
section 12, chapter 225, Laws of 1996.

AMENDATORY SECTION (Amending WSR 94-23-029,
filed 11/8/94, effective 12/9/94)

WAC 308-330-400 Provisions of chapter refer to
vehicles upon highway—Exception. The provisions of this
chapter relating to the operation of vehicles refer exclusively
to the operation of vehicles upon highways except:

(1) Where a different place is specifically referred to in
a given section;

(2) The provisions of RCW ((46-26-369;)) 46.52.010,
46.52.020, 46.52.030, 46.52.070, 46.52.080, 46.52.090, and
46.61.500 through 46.61.508 shall apply upon highways and
elsewhere throughout the jurisdiction of the local authority.

WSR 96-10-040
PROPOSED RULES
DEPARTMENT OF REVENUE
[Filed April 26, 1996, 10:52 a.m.]

Continuance of WSR 96-06-057.

Preproposal statement of inquiry was filed as WSR 95-
24-052.

Title of Rule: WAC 458-20-199 Accounting methods.

Purpose: The rule is being amended to include a
presumption that taxpayers reporting federal income taxes on
a cash receipts basis are considered to be maintaining the
accounting records on a cash receipts basis.

Other Identifying Information: This is a continuance of
the rule hearing begun on April 10, 1996, and published in
WSR 96-06-057.

Statutory Authority for Adoption: RCW 82.32.300.

Statute Being Implemented: RCW 82.04.090 and
82.08.100.

Summary: This rule explains the accounting methods
that are acceptable to the department for reporting of sales
for business and occupation tax and retail sales tax. This
rule amendment will make reporting of state taxes more
consistent with reporting of federal taxes. The rule clarifies
that sales can be made "on account” and still reported on a
cash basis if the records are generally kept on a cash basis.

Proposed
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The department will recognize a presumption that records are
being kept on a cash basis if federal income tax returns are
prepared on a cash basis.

Reasons Supporting Proposal: This will provide greater
consistency with federal tax reporting requirements and can
reduce the administrative burden for record keeping on some
businesses.

Name of Agency Personnel Responsible for Drafting
and Implementation: Alan Lynn, 711 Capitol Way South,
Suite #303, Olympia, WA, (360) 586-9040; and Enforce-
ment: Russell Brubaker, 711 Capitol Way South, Suite
#303, Olympia, WA, (360) 586-0257.

Name of Proponent: Department of Revenue, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: RCW 82.04.090 and 82.08.100 state that taxpayers
are to report their business and occupation (B&O) tax and
the retail sales tax under either the cash method or the
accrual method of accounting, depending on the method of
accounting regularly used by the taxpayer. This rule
explains these methods of accounting. Because of the
difficulty in determining the method of accounting used by
small businesses with less sophisticated accounting records,
the rule establishes a presumption that if federal income tax
returns are prepared on a cash basis, it will be presumed that
the accounting records are generally being maintained on the
cash basis. The anticipated effect is that it will be easier for
taxpayers to determine the proper method of accounting to
follow in reporting state taxes and this should result in more
accurate voluntary tax reporting with fewer assessments and
disputes with the department’s audit staff. It will make state
tax returns easier to reconcile with federal tax returns and
result in greater consistency.

Several changes have been made to the proposed rule
published in WSR 96-06-057 in response to comments
received during the rule-making process. Because of these
changes, this continuance has been filed and the proposed
rule with the changes has been published. Significant
additional language has been added in the last paragraph of
subsection (2) indicating that taxpayers may choose either
the cash or accrual basis if the general ledger is on an
accrual basis, but federal tax returns are prepared on a cash
basis. Once a method is selected, that method must continue
to be used consistently over future periods. Subsection (4)
has been added to explain that cash basis taxpayers need to
report receivables at the time they give up entitlement to
those receivables, such as factoring of accounts receivable.
Several examples have been added.

** A previous proposed rule-making hearing was held
on April 10, 1996. Following the mailing to announce that
hearing, the department determined that not all subscribers
on its rules maintenance list received that mailing. To
assure that all interested persons have an opportunity to
comment on the rule and attend a hearing, this continuance
is being filed and another hearing scheduled.

Proposal Changes the Following Existing Rules: This
proposal amends WAC 458-20-199. It provides a presump-
tion that if federal income tax returns are prepared on a cash
receipts basis, the records will be presumed to be kept on a
cash receipts basis.

Proposed
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No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed changes
to this rule do not impose any new or additional duty or
burden on Washington businesses. The proposed rule, in
fact, may reduce the business record-keeping cost of some
businesses.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. This is an interpretive rule to imple-
ment specific statutes.

Hearing Location: Evergreen Plaza Building, 2nd Floor
Conference Room, 711 Capitol Way South, Olympia, WA,
on May 21, 1996, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Sandra
Yuen by May 13, 1996, TDD 1-800-451-7985, or (360) 753-
3217.

Date of Intended Adoption: May 24, 1996.

April 26, 1996
Russell W. Brubaker
Assistant Director

AMENDATORY SECTION (Amending WSR 92-03-026,
filed 1/8/92, effective 2/8/92)

WAC 458-20-199 Accounting methods. (1) Intro-
duction. In computing tax liability under the business and
occupation tax and the retail sales tax, one of the following
accounting methods ((sheuld)) must be used. This is true for
all businesses, whether their activity involves the sale of
tangible personal property or the rendering of services. (See
WAC 458-20-197 for an explanation of when tax liability
arises under the accrual method versus the cash receipts
method.)

(2) Method one, cash basis. A taxpayer may file
excise tax returns in each reporting period with figures based
upon cash receipts only if the taxpayer’s ((regular)) books of
account are regularly kept on a ((strietly)) cash receipts
basis. (See RCW 82.04.090.) A taxpayer whose books of
account recognize income at the time a sale is made or a
service is rendered, regardless of when payment is received,
is keeping its records on an accrual basis and must report
and pay tax on the accrual basis. For those ((businesses))
taxpayers who maintain formal accounting records, the
department of revenue will generally look to the revenue
accounts of the general ledger of the ((business)) taxpayer
and to the method of accounting used for reporting of federal
income taxes to determine when the income is recognized.
However, all records of the ((business)) taxpayer will be
considered by the department in determining whether the
records are being kept on an accrual basis, particularly for
those ((busiresses—whieh)) taxpayers who do not maintain
formal records such as a general ledger.

The fact that a taxpayer makes sales "on account” and
has records to_identify the accounts receivable does not
preclude the taxpaver from reporting on a cash receipts
basis. Taxpayers can have accounts receivable and still
report on the cash basis, provided the accounting records,
such as the general ledger or federal income tax returns, do
not record the sales on account as income until the cash is
actually received. If a taxpayer keeps a general ledger on an
accrual basis and federal income tax returns on a cash basis,
the taxpayer may elect to report state tax returns on either
the cash basis or the accrual basis. However, once a
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reporting basis is selected, the reporting basis may not be
changed without authorization from the department unless

WSR 96-10-040

(c) XYZ is involved in a bankruptcy proceeding. The

receipt of cash from accounts receivable will be placed in an

the method for reporting federal taxes changes or the method

escrow_account. These funds will be used to pay creditors

used in keeping the records changes. A taxpayer who

and a portion of these amounts will be given to the taxpayer.

maintains _its records throughout the year on a cash basis,

The full amount of the accounts receivable collected and

including a general ledger, and elects to make a worksheet

going into the escrow is taxable income to XYZ. XYZ has

adjustment at year-end to report federal taxes on an accrual

received the full benefit of the cash received from the

basis, will be permitted to report state taxes on a cash basis.

accounts receivable through payment of XYZ’s creditors.

(3) Method two, accrual basis. A taxpayer who does
not regularly keep books of account on a ((strietly)) cash
receipts basis must file returns with figures based on the
accrual method. These taxpayers must report the gross
proceeds from all cash sales made in the tax reporting period
in which the sales are made, together with the total amount
of charge sales during such period. The law does not
require a taxpayer to use a particular accounting system.
However, the taxpayer must report based on the system of
accounting used by the business, regardless of the taxpayer’s
reasons for selecting a particular accounting system. ((Fer

BaStS;netaxpaye S-St oo

to-the—state-on—the—acerual-basis:)) It will be presumed that
a taxpayer who is permitted under federal law or regulations
to report its federal income taxes on a cash basis and does
do so is maintaining the records on a cash basis. A taxpayer
who maintains a general ledger on an accrual basis and files
federal tax returns on an accrual basis must also report state
tax returns on an accrual basis.

(a) Taxpayers who make installment sales or leases of
tangible personal property must use the accrual method when
they compute their tax liability. (See RCW 82.08.090, WAC
458-20-198 and 458-20-211.)

(b) In the case of rentals or leases, the income is
considered to have accrued to the seller in the tax reporting
period in which the seller is entitled to receive the rental or
lease payment.

(4) Constructive receipt. "Constructive receipt” means
income that a cash basis taxpayer is entitled to receive, but
will not receive because of an action taken by the taxpayer.
Constructive receipts are taxable in the tax reporting period
in which the taxpayer gives up the entitlement to actual
future receipt of the income. The following examples show
how this applies to a cash basis taxpayer.

(a) XYZ has $10,000 in accounts receivable which XYZ
expects to collect over the next six months. XYZ elects to
sell these accounts receivable for eighty percent of their face
value. Even though the taxpayer only receives $8,000 from
the sale of the accounts receivable, XYZ is taxable on the
full $10,000 because it has taken constructive receipt of the
full $10,000 by taking an action to give up entitlement to the
$2,000.

(b) XYZ has $1,500 in accounts receivable from
customers who are delinquent in making payment. XYZ
turns these accounts receivable over to a collection agency
with the understanding that the collection agency may keep
half of whatever is collected. The collection agency over the
next month collects $500 and keeps $250 of this amount for
its services. XYZ is taxable on the full $500 collected by
the collection agency. XYZ has constructive receipt of this
amount and the $250 retained by the collection agency is a
cost of doing business to the taxpayer.

WSR 96-10-049
: PROPOSED RULES
GAMBLING COMMISSION
[Filed April 29, 1996, 11:02 a.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule: WAC 230-30-097 Standards—Approved
pull tab dispensing devices.

Purpose: To update pull tab dispensing device stan-
dards.

Statutory Authority for Adoption: RCW 9.46.070 (1),
4), (14), (20).

Summary: Updates pull tab dispensing device rule to
reflect new machines being manufactured.

Reasons Supporting Proposal: Petition from two
licensees to update pull tab dispensing devices.

Name of Agency Personnel Responsible for Drafting:
Michael Aoki-Kramer, Lacey, (360) 438-7654, ext. 310;
Implementation: Sherri Winslow, Lynnwood, (206) 776-
6751; and Enforcement: Frank L. Miller, Lacey, (360) 438-
7654, ext. 302.

Name of Proponent: Universal Manufacturing, Inc., and
Technik Manufacturing, Inc., public.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Amendments to WAC 230-30-097 are anticipated
to authorize for use in Washington a new type of pull tab
dispensing device to dispense "jar" and/or "banded” type pull
tabs.

Proposal Changes the Following Existing Rules:
Amendments add language specifically addressing pull tab
dispensing devices that dispense "jar" and/or "banded" type
pull tabs.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Amendments will
authorize a new type of dispensing device that could
potentially increase licensee revenues.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. The agency does not choose to make
section 201, chapter 403, Laws of 1995, apply to this rule
adoption.

Hearing Location: La Conner Country Inn, Vantage
Room, 107 South Second Street, La Conner, WA 98257, on
June 14, 1996, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Susan
Green by June 11, 1996, TDD (360) 438-7638, or (360) 438-
7654.

Proposed

PROPQSED
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Submit Written Comments to: Michael Aoki-Kramer,
P.O. Box 42400, Olympia, WA 98504-2400, FAX (360)
438-8652, by June 11, 1996.

Date of Intended Adoption: June 14, 1996.

April 29, 1996
Michael R. Aoki-Kramer
Rules and Policy Coordinator

AMENDATORY SECTION (Amending Administrative

Order 282, WSR 95-23-109, filed 11/22/95, effective 1/1/96)

WAC 230-30-097 Standards—Approved pull tab
dispensing devices. Operators may utilize approved pull tab
dispensing devices provided that each device meets the
following standards:

(1) Devices must be manufactured by a commission
licensed manufacturer.

(2) Devices shall conspicuously display a stamp, seal, or
label identifying its manufacturer and the city and state of its
manufacture.

(3) Devices shall have the manufacturer’s serial number
for that device stamped or embossed into its case.

(4) Devices manufactured specifically for the dispensing
of perforated window type pull tabs shall meet the following
standards:

(a) be constructed so that consumers can clearly see
each pull tab within the device, except that area at the
bottom of the device, not to exceed one inch in height,
covered for security or mechanical reasons, and have
permanent lines or markings which divide the pull tabs
remaining in the device into divisions of approximately
twenty-five tabs so that the consumer can determine how
many tabs remain within the device; or

(b) have a resettable counter visible to the customer that
accurately tabulates and displays the number of pull tabs left
in the device. The counter may only be reset when the
series being counted down is permanently removed from the
dispenser.

(5) Devices manufactured specifically for the dispensing
of "jar" or "banded" type pull tabs shall meet the following

standards:
(a) Be constructed so that consumers can clearly see all
jar tickets or jar ticket bundles within the device; or

(b) Have a resettable counter visible to the consumer

indicating the number of jar tickets left in the device.

(6) Devices utilizing bill acceptors or similar devices
that do not return change shall clearly disclose that fact to
the consumer.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

WSR 96-10-050
PROPOSED RULES
GAMBLING COMMISSION
[Filed April 29, 1996, 11:04 am.]

Original Notice.
Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Proposed

Washington State Register, Issue 96-10

Title of Rule: WAC 230-50-800 Petitions for rule
making, amendments, or repeal; and 230-02-035 Field
offices and operations.

Purpose: Housekeeping changes.

Statutory Authority for Adoption: RCW 9.46.070,
chapter 34.05 RCW.

Statute Being Implemented: RCW 34.05.330.

Summary: Housekeeping amendments to implement
1995 regulatory reform legislation and to update commission
office locations.

Name of Agency Personnel Responsible for Drafting:
Michael Aoki-Kramer, Lacey, (360) 438-7654, ext. 310;
Implementation and Enforcement: Frank Miller, Lacey,
(360) 438-7654, ext. 302.

Name of Proponent: Washington State Gambling
Commission, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Summary above.

Proposal Changes the Following Existing Rules: WAC
230-50-800, amendment adopts language adopted by the
Office of Financial Management pursuant to RCW 34.05.-
330; and WAC 230-02-035, amendments update Gambling
Commission field office locations.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Housekeeping changes
will have no fiscal impact on licensees.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. The agency does not choose to make
section 201, chapter 403, Laws of 1995, apply to this rule
adoption.

Hearing Location: La Conner Country Inn, Vantage
Room, 107 South Second Street, La Conner, WA 98257, on
June 14, 1996, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Susan
Green by June 11, 1996, TDD (360) 438-7638, or (360) 438-
7654, ext. 310.

Submit Written Comments to: Michael Aoki-Kramer,
P.O. Box 42400, Olympia, WA 98504-2400, FAX (360)
438-8652, by June 11, 1996.

Date of Intended Adoption: June 14, 1996.

April 29, 1996
Michael R. Aoki-Kramer
Rules and Policy Coordinator

AMENDATORY SECTION (Amending WSR 89-24-003
(Order 200), filed 11/27/89, effective 12/28/89)

WAC 230-50-800 Petitions for rule making, amend-
ments, or repeal. ((€}})) Any person may petition the
commission requesting the adoption, amendment, or repeal
of any rule.

((Q-)—\Vhere—ihe—peﬁ&ien—reqaes&;—fha&dep&iq»—ef—a—nﬂe;
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(g) the rule imposes unreasonable costs;

(h) the rule is clearly and simply stated; and

(i) the rule differs, without adequate justification, from
a federal law which applies to the same activity or subject
matter.

(4) When you are:

(a) Proposing a new rule, the petition should include
the text of the proposed rule or a description of its provi-
sions;

(b) Requesting amendment of an existing rule, the
petition should include the name, title, number of the rule,
and the text or description of the amendment; or

(c) Requesting repeal of an existing rule, the petition
should include the name, title, number of the rule, and a
description of the effects of repealing the rule.

(5) You, the petitioner, can obtain a standard petition
form the office of financial management or any state agency
involved in rule making. Agencies must accept petitions
submitted using the standard form or in any other format that
provides the information described in subsections (1) through
(4) of this section.

(6) How do I submit a petition?

(a) Petitions for adoption, amendment, or repeal of a
rule must be faxed to (360) 438-8652, or mailed to the
following address:

Washington State Gambling Commission
ATTN: Rules Coordinator

PO Box 42400

Olympia, WA 98504-2400.

(b) Submission of a petition is defined as receipt of the
petition by the gambling commission.

(7) What happens after a petition is submitted?

(a) Within a reasonable time, the administering agency
will send you, the petitioner, acknowledgment of receipt of
the petition, including the name and telephone number of a
contact person.

(b) No later than sixty days after receipt of a petition,
the agency must either

(i) initiate rule-making proceedings in accordance with
chapter 34.05 RCW, or

(ii) Deny the petition in writing, stating its reasons _for
the denial and specifically addressing the concerns stated in
the petition. Where appropriate, the agency must indicate

should contain sufficient information so that the agency and

alternative means by which the agency will address the

public can understand the proposal. Every petition for

concerns raised in the petition.

adoption, repeal, or amendment of a rule must include
the following information:

(1) The name of the agency responsible for administer-
ing the rule, and

(2) The rationale for adoption of a new rule or amend-
ment or repeal of an existing rule.

(3) In addition to any other concerns, you, the petitioner,
are encouraged to address whether:

(a) the rule is authorized;

(b) the rule is needed;

(c) the rule conflicts with or duplicates other federal,
state, or local laws;

(d) alternatives to the rule exist that will serve the same
purpose at less cost;

(e) the rule applies differently to public and private
entities

(f) the serves the purposes for which it was adopted;

(8) How can I appeal gambling commission denial of
my petition?

(a) Within thirty days of the denial, you, the petitioner,
may appeal the denial to the governor.

(b) The governor will process the appeal according to
RCW 34.05.330(2).

Reviser’s note: The typographical errors in the above section
occurred in the copy filed by the agency and appear in the Register pursuant
to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 237, filed
2/19/93, effective 3/22/93)

WAC 230-02-035 Field offices and operations. The
administrative office of the commission and its staff is
located at 649 Woodland Square Loop, SE, Lacey, WA
98503-8121. The mailing address is: PO Box 42400,

Proposed
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Olympia, WA 98504-2400. Commission offices located in
other cities are as follows:

City

Eastern Region

Telephone Number

N 901 Monroe,
Rm. 240
Spokane 99201

((+831+-Broadway

(509) 456-3167

D01-Summitview—#230)),
502 W. Nob Hill
Blvd. Suite #1

Yakima 98902 (509) 575-2820
((500-N—Meorain;

Suite-1262;
Kennewiele99336————(509)-545-2056))
P.O. Box 2067,

Wenatchee 98801

Fisher Business Center
3500 188th St. SW,
Suite 601,

Lynnwood 98037

(509) 662-0435
Northwest Region

(206) ((356-2968))
776-6751

Tacoma Mall Office
Building 4301

Pine St. #307
Tacoma 98409-7206

Southwest Region

(206) 593-2227

Reviser’s note: The typographical errors in the above section
occurred in the copy filed by the agency and appear in the Register pursuant
to the requirements of RCW 34.08.040.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

WSR 96-10-055
PROPOSED RULES
BOARD OF

PILOTAGE COMMISSIONERS
[Filed April 30, 1996, 8:03 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 96-
05-054.

Title of Rule: Tariffs and pilotage rates for the Grays
Harbor pilotage district.

Purpose: To establish a Grays Harbor pilotage district
annual tariff.

Other Identifying Information: WAC 296-116-185.

Statutory Authority for Adoption: RCW 88.16.035.

Statute Being Implemented: RCW 88.16.035.

Proposed

Washington State Register, Issue 96-10

Summary: The proposed rule reflects a one percent
increase in all tariff categories to be charged for pilotage
services in the Grays Harbor pilotage district for the 1996
tariff year.

Reasons Supporting Proposal: RCW 88.16.035 requires
that a tariff be set annually.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Pilotage Commission,
1008 Western Avenue, Seattle, WA, 464-7818.

Name of Proponent: Board of Pilotage Commissioners,
governmental.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and
Fiscal Matters: Current rates for the Grays Harbor pilotage
district expire on July 31, 1996. New rates must be set
annually.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The rule as proposed would increase the tariff for
pilotage services in the Grays Harbor pilotage district by one
percent over the present tariff in all categories.

Proposal Changes the Following Existing Rules: The
proposed rule is a one percent increase over the existing
tariff in all categories. The board may adopt a rule that
varies from the proposed rule upon consideration of presen-
tations and written comments from other interested parties
and the public.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rule is
being considered in the context of the required annual
revision to the rates charged for pilotage services. The
application of the one percent increase is clear in the
proposed tariff and represents a minor economic impact on
shipping costs.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption.

Hearing Location: Marine Exchange Conference Center,
2701 1st Avenue, Suite 110, Seattle, WA 98121, on June 13,
1996, at 9:00 a.m.

Assistance for Persons with Disabilities: Contact Peggy
Larson by June 10, 1996, (206) 464-7818.

Submit Written Comments to: Mr. Larry Vognild,
Chairman, FAX (206) 464-6368, by June 6, 1996.

Date of Intended Adoption: June 13, 1996.

April 25, 1996
Larry L. Vognild
Chairman

AMENDATORY SECTION (Amending WSR 95-13-054,
filed 6/16/95, effective 8/1/95)

WAC 296-116-185 Tariffs, and pilotage rates for the
Grays Harbor pilotage district.

CLASSIFICATION OF PILOTAGE SERVICE RATE

Piloting of vessels in the inland waters and tributaries of
Grays Harbor:

Each vessel shall be charged according to
its draft and tonnage. The draft charges
shall be (($55-95)) $56.51 per meter (or
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(($347-62)) $17.19 per foot) and the ton-
nage charge shall be (($6-1784)) $0.1802
per net registered ton. The minimum net
registered tonnage charge is (($624-27))
$630.51. The charge for an extra vessel
(in case of tow) is (($356:74)) $360.31.

Boarding fee:
Per each boarding/deboarding from a
BOAt . (($269-45))
$271.84
Harbor shifts:

For each shift from dock to dock, dock to
anchorage, anchorage to dock, or anchor-

age to anchorage . . ............ (($44159))
$451.98
Delays per hour . ............. (($186-71))
$107.78
Cancellation charge (pilot only) ... (($478:36))
$180.14
Cancellation charge (pilot boat only) (($535:69))
$540.44

Travel allowance:

Boarding or deboarding a vessel off Grays
Harbor entrance (($82:82))
$83.65

Pilot when traveling to an outlying port to

join a vessel or returning through an

outlying port from a vessel which has

been piloted to sea shall be paid

(($624-28)) $630.52 for each day or frac-

tion thereof, and the travel expense in-

curred (($624:28))
$630.52

Bridge transit:

Charge for each bridge transited ... (($195:96))
$197.86

Miscellaneous:

The balance of amounts due for pilotage
rates not paid within 30 days of invoice
will be assessed at 1 1/2% per month late
charge.

Adopted ((6-8-95)) 6-13-96
Filed ((6-16-93)) 6-25-96
Effective ((&31H))0001 Hours ((8-+95)) 8-1-96 through

2400 Hours ((+-3+96)) 7-31-97

WSR 96-10-057
WITHDRAWAL OF PROPOSED RULES
WESTERN WASHINGTON UNIVERSITY
(By the Code Reviser’s Office)

(Fited April 30, 1996, 10:05 a.m.]

WAC 516-23-045, proposed by Western Washington
University in WSR 95-21-035, appearing in issue 95-21 of
the State Register, which was distributed on November 1,

WSR 96-10-055

1995, is withdrawn by the code reviser’s office under RCW

34.05.335(3), since the proposal was not adopted within the
one hundred eighty day period allowed by the statute.

Kerry S. Radcliff, Editor

Washington State Register

WSR 96-10-062
PROPOSED RULES
ENVIRONMENTAL HEARINGS OFFICE
(Shorelines Hearings Board)
[Filed April 30, 1996, 4:30 p.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4) (rules amending agency hearing proce-
dures).

Title of Rule: Shorelines Hearings Board—Practice and
procedure—Review of the granting, denying or rescinding of
substantial development permits.

Purpose: Sets forth rules governing practice and
procedure for hearings conducted by the Shorelines Hearings
Board.

Statutory Authority for Adoption: RCW 90.58.175.

Statute Being Implemented: Chapter 90.58 RCW.

Summary: Reorganization of the procedural rules to
make them easier to use. Amendment of rules to rescind
rules which are no longer applicable due to board practice
and statutory changes. Amendment of rules to reflect
changes in board practice and to conform with statutory
changes and court decisions.

Name of Agency Personnel Responsible for Drafting:
Suzanne Skinner, Environmental Hearings Office, (360) 459-
6327; Implementation and Enforcement: Richard C. Kelley,
Environmental Hearings Office, (360) 459-6327.

Name of Proponent: Environmental Hearings Office,
governmental.

Rule is necessary because of state court decision, (in
part) Stikes Wood v. Lacey, 124 Wn.2d 459 (1994).

Explanation of Rule, its Purpose, and Anticipated
Effects: Reduces confusion and improves understanding of
the public by making the rules more user-friendly. More-
over, reduces confusion by bringing the rule in conformance
with statutory changes and board practice.

Proposal Changes the Following Existing Rules: (1)
Reorganizes rules to make simpler to use.

(2) Reflects statutory changes to chapter 90.58 RCW
and the Administrative Procedure Act such as change to
RCW 90.58.140(6) reducing number of days within which
petition for review of a shoreline permitting decision from
thirty to twenty-one days.

(3) Clarifies board procedures.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Exempt under ESHB
1010 and section 401(2) which states the small business
economic impact statement is not required for rules de-
scribed in RCW 34.05.310(4). RCW 34.05.310 (4)(g)(ii)
pertains to rules that adopt, amend or repeal procedural rules
for agency hearings.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. These procedural rule changes are not
significant legislative rules of any of the agencies described

Proposed

PROPOSED
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in ESHB 1010 and section 201 (5)(a)(i) and as these are
largely reorganizational changes dictated by statute and
changes for clarity, the Environmental Hearings Office is not
voluntarily making section 201 (5)(a) applicable to these
rules.
Hearing Location: Environmental Hearings Office, 4224
6th Avenue S.E., Lacey, WA, on June 10, 1996, at 9:00 a.m.
Assistance for Persons with Disabilities: Contact
Suzanne Skinner, (360) 459-6327.
Submit Written Comments to: Suzanne Skinner, FAX
(360) 438-7699, by June 5, 1996.
Date of Intended Adoption: June 10, 1996.
April 29, 1996
Suzanne Skinner
Administrative Appeals Judge

PART A
GENERAL

NEW SECTION

WAC 461-08-300 Purpose of this chapter and
applicability of the board’s rules of practice to the civil
rules of procedure and the rules of evidence. (1) The
purpose of chapter 461-08 WAC is to provide rules of
practice before the shorelines hearings board (hereinafter
"board"). The interpretation of these rules may be guided,
where relevant, by the civil rules of superior court (hereinaf-
ter "civil rules") and the rules of evidence for the superior
courts of the state of Washington, as those rules have been
construed by Washington state courts.

(2) Except where in conflict with the board’s rules,
Washington statutes regarding pretrial procedures, civil rules
and rules of evidence shall be followed in proceedings
before the board unless the presiding officer determines that
the evidence, although in conflict with the rules, is admissi-
ble pursuant to WAC 461-08-180.

(3) This chapter shall govern practice before the board.
The rules in this chapter are consistent with the model rules
of procedure issued by the office of administrative hearings,
chapter 10-08 WAC except where specifically noted.

NEW SECTION

WAC 461-08-305 Definitions. As used in this chapter
the following terms shall have the following meanings:

(1) "Agency" means any state governmental entity.

(2) "Adjudicative proceeding” means a proceeding
involving an opportunity for hearing before the board as
defined in chapter 34.05 RCW. The terms "appeal,” "adjudi-
cative proceeding” and "case” are used interchangeably in
this chapter.

(3) "Board" means the shorelines hearings board, a
quasi-judicial body created pursuant to chapter 90.58 RCW
and described in WAC 461-08-315.

(4) "Date of filing" as used in this chapter and RCW
90.58.140(6) has different meanings depending upon the type
of local government decision that is being appealed.

(a) "Date of filing" of a local government’s approval or
denial of a substantial development permit, or local
government’s denial of a variance or conditional use permit,
is the date that the department actually receives a completed
filing.
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(b) "Date of filing" of a local government’s approval of
a conditional use permit or variance is the date that the
department transmits its final decision or order to local
government.

(c) For substantial development permits filed simulta-
neously with approvals of conditional use permits or varianc-
es, the "date of filing" is the date that the department
transmits its final decision or order on the variance or
conditional use permit to local government.

(5) "Department” refers to and means the department of
ecology.

(6) "Filing" of a document means actual receipt by the
board during regular office hours. Any document filed with
the board shall contain an affirmation that copies were
served on the appropriate agency, local government and
parties. Filing by facsimile is permitted of documents ten
pages or less if the original document is concurrently mailed
or submitted to a commercial delivery service.

(7) "Local government" means any county, incorporated

city or town which contains within its boundaries any lands
or water subject to chapter 90.58 RCW.

(8) "Party" means:

(a) A person to whom any local government or agency
decision is specifically directed; or

(b) A person named as a party to the appeal, or allowed
to intervene or joined as a party by the board.

(9) "Person" means any individual, partnership, corpora-
tion, association, organization, governmental subdivision,
agency or entity of any character.

(10) "Petition for review" is a document that when
properly filed with the board initiates an adjudicative
proceeding before the board.

(11) "Presiding officer" means any member of the board
or an administrative appeals judge who is assigned to
conduct a conference or hearing by the chairperson or the
vice-chairperson.

(12) "Service” of a document means delivery of the
document to the other parties to the appeal. Service may be
made in any of the following ways:

(a) Personally, in accordance with the laws of the state,
with a return of service or affidavit of service completed.

(b) First-class, registered or certified mail. Service is
complete upon deposit in the United States mail properly
stamped and addressed.

(c) Facsimile transmission with mailing or submission
to a commercial delivery service of copies on the same day.
Service by facsimile is regarded as complete by production
of the confirmation of transmission and evidence of mailing
or submission to a delivery service of the copies.

(d) Commercial delivery service. Service by commer-
cial delivery service is regarded as complete upon delivery
to the delivery company with charges prepaid.

NEW SECTION

WAC 461-08-310 Computation of time. (1) In
computing any period of time prescribed or allowed by these
rules or applicable statute, the day of the act after which the
designated period of time begins to run is not to be included.
The time within which any act shall be done, as provided by
these rules, shall be computed by excluding the first day and
including the last, unless the last day is a Saturday, Sunday
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. or a legal holiday, and then it is excluded and the next
succeeding day which is neither a Saturday, Sunday nor a
legal holiday is included. When the period of time pre-
scribed or allowed is less than seven days, intermediate
Saturdays, Sundays and legal holidays shall be excluded in
the computation.

(2) This section also pertains to the period for filing
with the board any petition for review, petition for rule
making, petition for declaratory ruling or any other adjudica-
tion which this chapter authorizes.

PART B
BOARD ADMINISTRATION AND JURISDICTION

NEW SECTION

WAC 461-08-315 Board membership, function and
jurisdiction. (1) Members. The board is made up of six
members. Three members are also members of the pollution
control hearings board and are appointed by the governor.
A fourth member is appointed by the association of Wash-
ington cities and a fifth member is appointed by the associa-
tion of county commissioners. The sixth member is the
commissioner of public lands or the commissioner’s
designee.

(2) Function and jurisdiction. This board is a quasi-
judicial body with powers of de novo review authorized by
chapter 90.58 RCW to adjudicate or determine the following
matters:

(a) Appeals from any person aggrieved by the granting,
denying or rescinding of a permit issued or penalties
incurred pursuant to chapter 90.58 RCW;

(b) Appeals of department rules, regulations or guide-
lines; and

(c) Appeals from department decisions to approve, reject
or modify a proposed master program or program amend-
ment of local governments which are not planning under
RCW 36.70A.040.

(3) This section is intended to be general and informa-
tional only and failure herein to list matters over which the
board has jurisdiction shall not constitute a waiver or
withdrawal of that jurisdiction.

NEW SECTION

WAC 461-08-320 Office hours, telephone number,
telefacsimile number and address of the board. (1) The
administrative business of the board, except rule making, is
performed by the environmental hearings office. To the
extent necessary for rule making, the appeals board holds
regular meetings at 9:00 a.m. on the second Monday of each
month at the address set forth below.

(2) The board is organized within the Environmental
Hearings Office, 4224 - 6th Avenue SE, Building No. 2
Rowe Six, Lacey, Washington. The mailing address is:

Shorelines Hearings Board

4224 6th Avenue S.E., Building No. 2, Rowe Six
PO Box 40903

Lacey, WA 98504-0903

(3) The telephone number of the board is (360) 459-
6327. The telefacsimile number is (360) 438-7699.
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(4) The office hours of the environmental hearings
office are 8:00 a.m. to 5:00 p.m., Monday through Friday,
except for legal holidays.

NEW SECTION

WAC 461-08-325 Public information about practice
before the board and public records. (1) Questions about
board procedures may be directed to the environmental
hearings office by mail or, during regular office hours, by
telephone or by telefacsimile.

(2) Case files of appeals pending before the board, past
written opinions of the board and other public records
maintained by the board under chapter 198-12 WAC are
available for public inspection and copying during regular
office hours at the environmental hearings office. The form

for requests for public records is set forth in WAC 198-12-

140. Any person seeking to make copies of such public
records may copy the documents at the environmental
hearings office for a reasonable charge per page.

NEW SECTION

WAC 461-08-330 Board decision making on appeals.
The number of board members required to make a decision
on a case differs depending on the type of case.

(1) Short-board appeals. Pursuant to RCW 90.58.170,
petitions for review that involve a single-family residence or
an appurtenance to a single-family residence, including a
dock or pier for a single-family residence, may be heard by
a panel of three board members, at least one and not more
than two of whom shall also be members of the pollution
control hearings board. Two members of the panel must
agree to issue a final decision. The decision of the panel
shall be the final decision of the full board.

(2) Full-board appeals. All other appeals are full-
board appeals. Four members of the board shall constitute
a quorum for making a decision and may act even if the
other two members are unavailable or have not yet been
appointed.

(3) Administrative appeals judges. For both full-board
and short-board cases, the chairperson may appoint an
administrative appeals judge from the environmental hearings
office to be the presiding officer.

PART C
FILING AN APPEAL WITH THE BOARD AND
SERVICE

NEW SECTION

WAC 461-08-335 Types of petitions before the
board. The board is empowered to hear and decide the
following:

(1) Petitions for review of permitting decisions;

(2) Petitions for review of penalties imposed under
chapter 90.58 RCW;

(3) Petitions for review of master programs adopted by
jurisdictions that are not subject to the Growth Management
Act;

(4) Petitions for review of regulations adopted by the
department pursuant to chapter 90.58 RCW;

(5) Petitions for declaratory rulings;
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(6) Petitions for rule making by the board; and
(7) Petitions by the department for rescission of permits
issued by local government.

NEW SECTION

WAC 461-08-340 Where to file a petition for review
and number of copies. (1) An adjudicative proceeding
before the board shall be begun by filing a petition for
review and one copy at the environmental hearings office.
The board shall acknowledge filing of the petition for review
by a stamp and the board’s stamp on the petition shall be
prima facie evidence of the date of filing. The board may
thereafter require that additional copies be filed.

(2) Deadlines for filing a petition for review. There
are different deadlines for filing a petition for review
depending upon the type of decision or government action
being appealed.

(a) A petition for review by any person aggrieved by the
granting, denying or rescinding of a permit on shorelines of
the state shall be filed with the board within twenty-one days
of the "date of filing" as defined in WAC 461-08-305.

(b) A petition for review by any person aggrieved by a
penalty assessment shall be filed with the board within thirty
days of the date the penalty notice is received.

(c) A petition for review by any person aggrieved by the
department’s decision to approve, reject or modify a pro-
posed or final shoreline master program, or program amend-
ment, by a local government that is not planning under the
Growth Management Act, RCW 36.70A.300, shall be filed
with the board within thirty days of the date of the
department’s written notice of its decision to the local
government.

(d) A petition for review by any person aggrieved by
any rules, regulations or guidelines adopted or approved by
the department pursuant to chapter 90.58 RCW, shall be
filed with the board within thirty days of the date of adop-
tion or approval.

NEW SECTION

WAC 461-08-345 Deadline for filing petition for
review of permitting decisions by the department or
attorney general. The department or the attorney general
may, pursuant to RCW 90.58.180(2), obtain review of any
final decision granting a permit, or granting or denying an
application for a permit issued by a local government by
filing a written petition for review with the board and the
appropriate local government within twenty-one days from
the date the final decision was filed as provided in RCW
90.58.140(6).

NEW SECTION

WAC 461-08-350 Contents of the petition for
review. Petitions for review to the board pursuant to RCW
90.58.180 (1) and (2) shall contain:

(1) The name, mailing address, telephone number and
telefacsimile number (if available) of the appealing party,
and of the representative, if any;

(2) Identification of the parties, by listing in the caption
or otherwise. In every case, the agency and/or the local
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govermnment whose decision is being appealed and the person
to whom the decision is directed shall be named as parties;

(3) A copy of the application for a shoreline permit
which was filed with the local government pursuant to RCW
90.58.140;

(4) A copy of the decision or permit appealed from;

(5) A short and plain statement showing the grounds
upon which the appealing party considers such decision or
permit to be unjust or unlawful;

(6) A clear and concise statement upon which the
appealing party relies to sustain his or her grounds for
appeal;

(7) The relief sought, including the specific nature and
extent;

(8) The signature of the representative of the appealing
party or of the appealing party. The signature of the
representative or the appealing party shall constitute a
certificate by the signatory that the signatory has read the
petition and that it is consistent with civil rule 11;

" (9) All pleadings shall be so construed as to do substan-
tial justice.

NEW SECTION

WAC 461-08-355 Service of petitions for review with
department and attorney general—Intervention by the
department and attorney general. (1) For petitions
pertaining to a local government’s final decision on a permit,
the petitioner shall file one copy of the petition with the
department and one copy with the office of the attorney
general within seven days of the date that the petition was
filed with the board.

(2) Within fifteen days of the date of receipt of the
petition for review described in subsection (1) of this
section, the department or the attorney general may intervene
in the case before the board to protect the public interest and
to insure compliance with chapter 90.58 RCW. Nothing in
WAC 461-08-345, setting a twenty-one day limit on when
the department or the attorney general can directly file a
petition for review, limits the right of the department or
attorney general to intervene under this section in a board
proceeding.

NEW SECTION

WAC 461-08-360 Service of the petition for review
on local government and other parties. (1) A copy of the
petition for review, and all other papers required to be
served under this chapter, shall be served upon the chief
legal officer of the local government unless the local
government has filed a written request with the board that
such service be on some other person.

(2) When the petitioner is not the permit applicant, the
petitioner shall serve the permit applicant with a copy of the
petition for review.

NEW SECTION

WAC 461-08-365 Board decision making on peti-
tions for review of department rules and regulations. (1)
Where a petition for review of a department rule or regula-
tion adopted pursuant to chapter 90.58 RCW is filed, the full
board shall hold a hearing on the petition, and within sixty
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days of the final day of hearing, shall issue a decision
upholding the validity of the rule, regulation or guideline,
unless the board finds that the rule, regulation or guideline:

(a) Is clearly erroneous in light of the policy of this
chapter;

(b) Constitutes an implementation of chapter 90.58
RCW in violation of the Constitution or statutes;

(c) Is arbitrary and capricious;

(d) Was developed without full consideration and
evaluation of all material submitted to the department during
public review and comment; or

(e) Was not adopted in accordance with required
procedures.

(2) Where the board decides that the rule, regulation or
guideline is invalid under subsection (1)(a) through (e) of
this section, the board shall enter a decision stating the
reasons for its determination and remanding the rule,
regulation or guideline to the department in accordance with
RCW 90.58.180(6).

NEW SECTION

WAC 461-08-370 Board decision making on peti-
tions for declaratory ruling. (1) Right to petition for
declaratory ruling. As prescribed by RCW 34.05.240, any
interested person may petition the board at any time for a
declaratory ruling.

(2) Quorum. Four members of the board shall consti-
tute a quorum when the board acts on declaratory judgment
petitions. Four members of the board may act although two
positions on the board are vacant.

NEW SECTION

WAC 461-08-375 Board decision making on peti-
tions for rule making. (1) Right to petition for rule
making regarding rules of the board. As prescribed by
RCW 34.05.330, any person may petition the board to
promulgate, amend or rescind the board’s administrative
rules as set forth in this chapter. The provisions of these
rules and the Administrative Procedure Act shall apply to
petitions for rule making.

(2) Quorum. Four members of the board shall consti-
tute a quorum when the board promulgates, amends or
rescinds its administrative rules. Four members of the board
may act although two board positions are vacant.

NEW SECTION

WAC 461-08-380 Board decision making on depart-
ment of ecology petitions for rescission of permits. (1)
Department authority to petition. The department may
petition for the rescission of permits issued by local govern-
ment pursuant to RCW 90.58.140(8).

(2) Form of the petition. A petition for rescission shall
comply with the following requirements:

(a) The petition shall contain a copy of the written
notice provided to the local government and the permittee
involved;

(b) The petition shall be filed with the board within
fifteen days of the termination of the thirty-day notice to
local government and the permittee as provided by RCW
90.58.140(8).
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(c) At the time of filing the petition with the board, the
department shall give written notice of such petition to the
local government and the permittee involved.

PART D
APPEARANCE AND PRACTICE BEFORE THE
BOARD

NEW SECTION

WAC 461-08-385 Persons who may appear before
the board. (1) Any person has the right to represent himself
or herself in a proceeding before the board.

(2) The only persons who are qualified to represent
another person or entity before the board are the following:

(a) Attorneys at law duly qualified and entitled to
practice before the highest court of record of any state.

(b) An authorized officer, partner, owner, employee or
member of an association, partnership, corporation, organiza-
tion, government agency or local government.

(c) Legal interns admitted to practice under the applica-
ble admission to practice rules of the Washington state court
rules as long as the conditions and limitations of the applica-
ble rules are satisfied.

(d) Any other individual designated by an entity to serve
as a spokesperson in a case with the approval of the board’s
presiding officer.

(3) No former employee of the department or member
of the attorney general’s staff may appear in a representative
capacity on behalf of other parties in a formal proceeding in
which an active part as a representative of the department
was taken in the same case or proceeding, at any time after
leaving the employment of the department or the attorney
general, except when permitted by applicable state conflict
of interest laws.

(4) No former member of the board shall, for a period
of one year after the termination of his or her membership,
represent a party before the board on any matter.

NEW SECTION

WAC 461-08-390 Appearance by representative. (1)
An attorney or authorized representative as defined in WAC
461-08-385 may appear for a party by either of the following
actions:

(a) Filing a written notice of appearance, a petition for
review or another pleading containing the name of the party
to be represented, and the name, address and telephone
number of the representative; or

(b) Entering an appearance at the time and place of a
conference or hearing on the appeal, and notifying the
presiding officer conducting the same of the party to be
represented and the name, address and telephone number of
the representative.

(2) Copies of every written notice of appearance or
pleading that identifies the representative shall be served by
the representative on all other parties or their representatives
of record at the time the original is filed with the board.

(3) Where a petition for review has been filed with the
board by the department or attorney general, the attorney
general shall, unless the department or attorney general
notifies the board otherwise, be deemed to have entered an
appearance for the department, and the attorney general shall
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be exempt from the requirement of filing and serving a
written notice of appearance.

(4) After a representative appears on behalf of a party,
the board shall serve all future notices, orders and correspon-
dence upon such representative. Service upon the represen-
tative shall constitute service upon the party.

(5) After a representative appears on behalf of a party,
and gives notice to all other parties to the appeal, all future
pleadings and correspondence shall be served upon that
representative. Service upon the representative shall consti-
tute service upon the party.

NEW SECTION

WAC 461-08-395 Withdrawal or substitution of
representatives. An attorney or other representative
withdrawing from a case shall immediately so notify the
board and all parties of record in writing, or shall state such
withdrawal for the record at a conference or hearing. Any
substitution of an attorney or representative shall be accom-
plished by written notification to the board and to all parties
of record, together with the written consent of the prior
attorney or representative, and if such consent cannot be
obtained, a written statement of the reason therefor shall be
supplied.

NEW SECTION

WAC 461-08-400 Conduct before the board by
representatives. All persons who are representing parties
before the board shall conform to the standards of ethical
conduct required of attorneys before the courts of Washing-
ton even if the representative is not an attorney. Representa-
tives who, in the opinion of the presiding officer, violate
those ethical standards may be reprimanded or sanctioned.
Sanctions may include, among other measures, the imposi-
tion of costs and the exclusion of the representative from the
proceedings. The board may, after notifying the representa-
tive and holding a hearing, take appropriate disciplinary
action including, but not limited to, barring such person from
representing another party in any future board proceedings.

NEW SECTION

WAC 461-08-405 Parties not represented by legal
counsel—Waiver of rules to prevent manifest injustice.
The presiding officer may waive any of these rules, other
than a rule relating to jurisdiction, for any party not repre-
sented by legal counsel where necessary to avoid manifest
injustice.

NEW SECTION

WAC 461-08-410 Presiding officer duties and
powers. It shall be the duty of the presiding officer to
conduct conferences or hearings in cases assigned in an
impartial and orderly manner. The presiding officer shall
have the authority, subject to the other provisions of these
rules:

(1) To administer oaths and affirmations.

(2) To issue subpoenas and protective orders as provid-
ed in the Administrative Procedure Act.

(3) To rule on all procedural matters, objections and
motions.
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(4) To rule on all offers of proof and receive relevant
evidence.

(5) To question witnesses called by the parties in an
impartial manner to develop any facts deemed necessary for
a fair and adequate decision.

(6) To secure and present in an impartial manner such
evidence, in addition to that presented by the parties, as
deemed necessary to decide the matter fairly and equitably.

(7) To take appropriate disciplinary action with respect
to representatives of parties appearing before the board.

(8) To issue orders joining other parties, on motion of
any party, or in the judgment of the presiding officer, when
it appears that such other parties may have an interest in, or
may be affected by, the proceedings.

(9) To consolidate matters for hearing when such
consolidation will expedite disposition of the matters and
avoid duplication of testimony and when the rights of the
parties will not be prejudiced thereby.

(10) To hold prehearing and settlement conferences.

(11) To permit and regulate the taking of discovery.

(12) To regulate the course of the hearing.

(13) To dismiss a petition for review or take other
appropriate disciplinary actions, where a party or representa-
tive fails to appear at a prehearing conference, hearing or at
any other stage of the appeal proceeding.

(14) To take any other action necessary and authorized
by these rules and the law.

NEW SECTION

WAC 461-08-415 Mediation. The board may, on
occasion, recommend that the parties to an appeal engage in
mediation. One or more parties may also recommend to the
other parties or the presiding officer that a mediation occur.
Subject to availability, an administrative appeals judge from
the environmental hearings office may serve as the mediator
for the board. In the event that the mediation proves
unsuccessful and the case proceeds to hearing, any adminis-
trative appeals judge who served as a mediator will neither
preside over the hearing nor have any contact with the board
members regarding the case other than to inform them that
the mediation did not result in a settlement.

NEW SECTION

WAC 461-08-420 Subpoenas. (1) Issuance. Subpoe-
nas may be issued by any member of the board, the presid-
ing officer assigned to the case or by the attorney of record,
as provided in the Administrative Procedure Act. Each
subpoena shall be subscribed with the signature of the
issuing person. Parties desiring subpoenas to be signed by
the presiding officer or a board member shall make a
showing of general relevance and reasonable scope of the
testimony or evidence sought, shall prepare the subpoenas
for issuance, shall send them to the board’s office for
signature, and, upon return, shall make arrangements for
service.

(2) Form. Every subpoena shall name the shorelines
hearings board and the title of the proceedings, and shall
command the person to whom it is directed to attend and
give testimony or produce designated books, documents, or
things under that person’s control at a specified time and
place.
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(3) Service. Service of subpoenas to a witness who is
not party to the case shall be made by personally serving a
-copy of the subpoena to such person, in accordance with
civil rule 45, and tendering on demand, where entitled to
make such a demand, the fees for one day’s attendance and
the mileage allowed by law. All costs shall be paid by the
party seeking the attendance of the witness.

(4) Proof of service. The person serving the subpoena
shall make proof of service by filing the subpoena and the
required return, affidavit or acknowledgment of service with
the board or presiding officer of the case. Failure to make
proof of service does not affect the validity of the service.

(5) Quashing. Upon motion made promptly (at or
before the time specified in the subpoena for compliance) by
the person subpoenaed and upon notice to the party for
whom the subpoena was issued, the board or its presiding
officer may:

(a) Quash; or

(b) Modify the subpoena if it is unreasonable or requires
evidence not relevant to any matter in issue; or

(¢) Condition denial of the motion upon just and
reasonable conditions.

(6) Geographical scope. Attendance of witnesses and
production of evidence may be required from any place in
the state of Washington, at any designated place of hearing.

PART E
PREHEARING PRACTICE

NEW SECTION

. WAC 461-08-425 Dismissal of petitions for review
on jurisdictional grounds. (1) Timely filing of the petition
for review, and other petitions within the board’s jurisdiction
under chapter 90.58 RCW, is required for the board to
acquire jurisdiction.

(2) Any party may challenge the jurisdiction of the
board to hear a petition for review on jurisdictional grounds,
and the board may independently raise the jurisdictional
issue. The board may, when satisfied that it does not have
jurisdiction, dismiss the petition for review.

NEW SECTION

WAC 461-08-430 Correction or amendment of
notice. (1) Within thirty days of receipt by the board, if any
petition for review is found to be defective or insufficient,
the board may require the party filing the petition for review
to correct, clarify or amend the same to conform to the
requirements of chapter 90.58 RCW and the board’s rules.
The board may refuse to schedule any conference or hearing
thereon until compliance with such requirements, or may
issue an appropriate order which may include providing for
dismissal of the petition upon failure to comply within a
specified time.

(2) Other amendments and supplemental pleadings shall
conform to civil rule 15.
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NEW SECTION

WAC 461-08-435 Intervention. (1) The department
and the attorney general may intervene by right within
fifteen days from the date of receipt of the petition for
review by the department or the attorney general pursuant to

"RCW 90.58.180(1) in any matter set out therein, and if such

intervention is sought it shall be granted.

(2) The presiding officer may grant a petition for
intervention by any person at any time, upon determining
that the petitioner qualifies as an intervenor pursuant to civil
rule 24, that the intervention will serve the interests of
justice and that the prompt and orderly conduct of the appeal
will not be impaired.

(3) The presiding officer may impose conditions upon
the intervenor’s participation in the proceedings.

NEW SECTION

WAC 461-08-440 Joinder of parties. The presiding
officer shall order the joinder of the permittee, permitting
agency or any other interested person or entity in accordance
with civil rule 19. The presiding officer may also permit the
joinder of persons who are not necessary to the determina-
tion of the appeal in accordance with civil rule 20.

NEW SECTION

WAC 461-08-445 Answers to petitions for review.
Respondent(s) may file an answer to a petition for review
with the board and serve a copy thereof upon other parties
within twenty days of receipt of the petition for review.
Answers shall generally conform to the requirements of a
petition for review.

NEW SECTION

WAC 461-08-450 Prehearing scheduling letters. (1)
Upon receipt of a petition for review which complies with
the requirements of these regulations, the board shall
promptly mail to each party a scheduling letter which sets
the time and location of the hearing.

(2) In cases where the presiding officer does not order
a prehearing conference, the letter setting the hearing date
and time will be mailed at least seven days before the
hearing date. The letter may also set the schedule for filing
motions and prehearing briefs, and will notify the parties that
an interpreter can be made available, upon reasonable notice
to the board, for a witness or party who does not speak
English or is hearing-impaired. The scheduling letter will
control the subsequent proceedings, unless modified for good
cause by the presiding officer.

(3) In cases where the presiding officer decides to hold
a prehearing conference, the scheduling letter will also notify
the parties of the time and location of the prehearing
conference. The scheduling letter will be mailed at least
seven days before the prehearing conference.

NEW SECTION

WAC 461-08-455 Prehearing conferences. (1) The
purpose of a prehearing conference shall be:

(a) To determine the feasibility of a settlement of the
appeal or, failing settlement;
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(b) To prepare the case for hearing by scheduling
prehearing deadlines and by identifying the issues, and if
possible, witnesses, exhibits, stipulations, and admissions.

(2) Appearance by a party or by the party’s representa-
tive at a prehearing conference is mandatory. If a party fails
to attend a prehearing conference, that is not justified by
good cause, the presiding officer may issue an order of
default against the absent party or other appropriate action.

NEW SECTION

WAC 461-08-460 Prehearing orders. After a
prehearing conference which has not resulted in settlement,
the presiding officer shall enter a prehearing order. Normal-
ly, this will include a statement of issues, a schedule for
filing motions and briefs, and lists of witnesses and exhibits
or provide for filing such lists, as well as other matters
which may bear on the preparation for hearing. The issues
stated in the prehearing order shall control the subsequent
course of the proceedings, unless modified for good cause by
subsequent order.

NEW SECTION

WAC 461-08-465 Settlement and mediation agree-
ments. (1) Where the parties settle an appeal before
hearing, the parties shall prepare a written order of dismissal
to which the settlement agreement is attached, and submit
that order to the board. If the agreement is in accordance
with the law, the board shall enter the order and dispose of
the case.

(2) This section also pertains to settlement agreements
reached after mediation.

NEW SECTION

WAC 461-08-470 Use of telephone conferences,
motion hearings and hearings. Upon the motion of any
party or independently, the presiding officer may decide to
conduct any conference, motion hearing or hearing by
telephone conference call to promote the fair, speedy and
economical processing of a matter. If the presiding officer
grants the party’s request for a telephone conference, the
requesting party shall initiate and pay for the conference call.

NEW SECTION

WAC 461-08-475 Motions. (1) An application to the
board for an order shall be by motion which, unless made
during a hearing, shall be in writing, state with particularity
the grounds therefor and set forth the relief sought. Each
written motion shall have appended to it the order which the
motion seeks.

(2) For motions for continuance or for schedule chang-
es, or other motions that are likely to be uncontested, the
moving party shall affirmatively seek the stipulation of all
parties and present a stipulated order wherever possible.

(3) If the motion is contested, any party may request
that the board hold a motion hearing. At a motion hearing,
the board will consider the arguments of the parties but will
not take evidence. Unless a motion hearing is requested by
one or more parties, or the board independently sets a
motion hearing date, the board will normally decide the
motion exclusively on the parties’ written submissions.
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Where any party requests a motion hearing, that party shall
procure from the hearing coordinator an available date for
the motion hearing and prepare a note that sets the time, date
and location of the motion hearing. The moving party shall
note the motion for hearing on a date deemed by the hearing
coordinator to be available for that purpose. The motion,
order and note for motion hearing shall then be filed and
served. Where the hearing coordinator specifies that the
hearing shall be telephonic, the moving party shall originate
the telephonic hearing conference call. The presiding officer
will decide whether or not a motion hearing will be held,
and notify the parties accordingly.

(4) Unless a scheduling letter or order provides other-
wise, the following schedule governs all written motions
(including any supporting affidavits, memoranda of law, or
other documentation):

(a) All responses to any motion shall be filed and served
ten days from the date the motion is received. The moving
party shall then have seven days from receipt of the response
to file and serve a reply.

(b) In cases where the moving party requests a motion
hearing, all dispositive motions shall be filed and served not
later than twenty-eight days before the motion hearing.

(c) All dispositive motions shall be filed and served not
later than forty-five days before the hearing date, unless the
presiding officer by order allows otherwise.

(d) In exigent or exceptional circumstances, a party may
at any time request the board to modify the above schedules
by requesting a scheduling conference (which may be
telephonic) with the presiding officer.

(5) The board will decide a motion on the written record
unless the presiding officer orders a motion hearing.

NEW SECTION

WAC 461-08-480 Postponements and continuances
of hearings. (1) Postponement or continuance of a hearing
is within the discretion of the presiding officer, whether
contested or uncontested by the parties. The board may
postpone or continue a hearing on its own motion.

(2) The postponement or continuance of a hearing shall
be sought by written motion and according to the procedure
set forth in WAC 461-08-144.

NEW SECTION

WAC 461-08-485 Dismissal, default or withdrawal
of appeal. (1) If a party fails to attend or participate in a
hearing or other stage of an adjudicative proceeding, the
presiding officer may serve upon all parties a default or
other dispositive order which shall include a statement of the
grounds for the order. Within seven days after service of a
default or dismissal order for failure to attend or participate,
the party against whom it was entered may file a written
motion requesting that the order be vacated and stating the
grounds relied upon.

(2) An appellant may request to withdraw an appeal.
Requests before the appellant rests its case-in-chief during

- the hearing are mandatory and afterwards are permissive. ‘
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PART F
HEARINGS

NEW SECTION

WAC 461-08-490 Hearing briefs. Hearing briefs, if
filed, should be submitted to the board at least seven days
before the time of hearing or other such time as the board
may prescribe. For a full-board case, an original and six
copies must be filed. In a short-board case, an original and
three copies must be filed. In all cases where briefs are
filed, a copy shall also be served on the other parties or their
attorneys. The board may permit or require the filing of
additional briefs.

NEW SECTION

WAC 461-08-495 Procedures at hearings. (1)
Presiding officer. All hearings shall be conducted by a
presiding officer who shall conduct the hearing in an orderly
manner and rule on all procedural matters, objections and
motions.

(2) Testimony under oath. Oaths shall be administered
by the presiding officer or other officer with authority to
administer oaths. All testimony to be considered by the
board shall be sworn or affirmed.

(3) Recording.

(a) An official recording of all evidentiary hearings shall
be made by manual, electronic, or other type of recording
device.

(b) Unofficial use of photographic and recording
equipment is permitted at hearings; however, the presiding
officer shall be consulted first and may impose conditions on
their use as necessary to prevent disruption of the hearing.

(4) Order of presentation of evidence.

(a) The presiding officer shall determine the proper
order of presentation of evidence. As a general rule, the
appealing party shall initially introduce its evidence.

(b) The opposing party shall introduce its evidence after
the appellant has rested. Rebuttal and surrebuttal evidence
will be received only at the discretion of the presiding
officer.

(c) Witnesses may be called out of turn in contravention
of this rule by agreement of all parties.

(5) Opening statements. Unless the presiding officer
rules otherwise, parties shall present an oral opening state-
ment setting out briefly a statement of the basic facts,
disputes and issues of the case.

(6) Written statement of qualifications of expert
witnesses. Any party who plans to introduce the testimony
of any expert witness at the hearing shall submit as an
exhibit to the board and all parties at the hearing a written
statement of the qualifications, experience, and expertise of
each such expert witness.

(7) Former employee as an expert witness. No
former employee of the department or the board or the
attorney general shall at any time after leaving the employ-
ment with the department appear, except when permitted by
applicable state conflict of interest law, as an expert witness
on behalf of other parties in a formal proceeding in which an
active part in the investigation as a representative of the
department or board was taken.
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(8) Objections and motions to strike. Objections to
the admission or exclusion of evidence shall be in short
form, stating the legal grounds of objection relied upon, and
the transcript shall not include extended argument or debate.

(9) Rulings. The presiding officer, on objection or
independently, shall exclude all irrelevant or unduly repeti-
tious evidence and all rulings upon objections to the admissi-
bility of evidence shall be made in accordance with WAC
461-08-515 through 461-08-535.

NEW SECTION

WAC 461-08-500 Scope of review and burden of
proof. (1) Hearings upon petitions for review shall be
quasi-judicial in nature and shall be conducted de novo
unless otherwise required by law. However, the board shall
conduct the following types of hearings on the record
compiled by the department:

(a) Petitions for review of department decisions to adopt
or approve rules, regulations or guidelines pursuant to
chapter 90.58 RCW; and

(b) Petitions for review to approve, reject or modify a
proposed master program or master program amendment.

(2) Persons requesting review pursuant to RCW
90.58.180 (1) and (2) shall have the burden of proof in the
matter.

NEW SECTION

WAC 461-08-505 Standard of review. (1) In decid-
ing upon a petition for review brought pursuant to RCW
90.58.180 (1) and (2) the board shall make its decision
considering the following standards:

(a) Consistency with the requirements of chapter 43.21C
RCW, the State Environmental Policy Act.

(b) From June 1, 1971, until such time as an applicable
master program has become effective, whether the action of
the local government unit is consistent with:

(i) The policy of RCW 90.58.020; and

(ii) The guidelines and regulations of the department;
and

(iii) So far as can be ascertained the master program
being developed for the area.

(c) After adoption or approval, as appropriate, by the
department of an applicable master program, whether the
action of the local government is consistent with the applica-
ble master program and the provisions of chapter 90.58
RCW, and the department’s implementing regulations.

(2) Evidence that is material and relevant to determina-
tion of the matter consistent with the standards set out in
subsection (1) of this section, subject to these rules, shall be
admitted into the record whether or not such evidence had
been submitted to the local government unit.

NEW SECTION

WAC 461-08-510 Provision of interpreters and of
reasonable accommodations to individuals with special
needs. (1) Whenever any person involved in an adjudicative
proceeding before the board is eligible for an interpreter, as
that eligibility is defined in WAC 10-08-150, or qualifies for
reasonable accommodations as an individual with disabilities,
that person shall request an interpreter or other reasonable

Proposed

PROPOSED



PROPOSED

WSR 96-10-062

accommodations from the presiding officer not later than
three weeks before the date of the hearing, conference or
other situation for which the interpreter or assistance is
needed. The board shall comply with WAC 10-08-150 and
10-08-160(2) regarding the provision of interpreters.

(2) Information about proceedings before the board is
available in alternate format upon request.

NEW SECTION

WAC 461-08-515 Rules of evidence—Admissibility
criteria. (1) Evidence, including hearsay evidence, is
admissible if in the judgment of the presiding officer it is the
kind of evidence on which reasonably prudent persons are
accustomed to rely in the conduct of their affairs. All
relevant evidence is admissible which, in the opinion of the
presiding officer, is the best evidence reasonably obtainable,
having due regard for its necessity, availability and trustwor-
thiness. In passing upon the admissibility of evidence, the
presiding officer shall give consideration to, but shall not be
bound to follow, the rules of evidence governing civil
proceedings in matters not involving trial by jury in the
superior courts of the state of Washington.

(2) The presiding officer shall exclude evidence that is
excludable on constitutional or statutory grounds or on the
basis of evidentiary privilege recognized in the courts of this
state.

NEW SECTION

WAC 461-08-520 Rules of evidence—Official
notice—Matters of law. The board and its hearing officers,
upon request made before or during a hearing, will officially
notice:

(1) Federal law. The Constitution; congressional acts,
resolutions, records, journals and committee reports; deci-
sions of federal courts and administrative agencies; executive
orders and proclamations; and all rules, orders and notices
published in the Federal Register.

(2) State law. The Constitution of the state of Wash-
ington, acts of the legislature, resolutions, records, journals
and committee reports; decisions of administrative agencies
of the state of Washington, executive orders and proclama-
tions by the governor; and all rules, orders and notices filed
with the code reviser.

(3) Governmental organization. Organization,
territorial limitations, officers, departments, and general
administration of the government of the state of Washington,
the United States, the several states and foreign nations.

(4) Agency organization. The department, commission
or board organization, administration, officers, personnel,
official publications, and practitioners before its bar.

NEW SECTION

WAC 461-08-525 Rules of evidence—Official
notice—Material facts. (1) In the absence of controverting
evidence, the board and its hearing officers, upon request
made before or during a hearing, or in a proposed decision,
may officially notice:

(a) Board proceedings. The pendency of, the issues
and position of the parties therein, and the disposition of any
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proceeding then pending before or theretofore concluded by
the board;

(b) Business customs. General customs and practices
followed in the transaction of business;

(c) Notorious facts. Facts so generally and widely
known to all well informed persons as not to be subject to
reasonable dispute, or specific facts which are capable of
immediate and accurate demonstration by resort to accessible
sources of generally accepted authority, including but not
exclusively, facts stated in any publication authorized or
permitted by law to be made by any federal or state officer,
department, or agency,

(d) Technical knowledge. Matters within the technical
knowledge of the board as a body of experts, within the
scope or pertaining to the subject matter of its statutory
duties, responsibilities or jurisdiction. -

(2) Request or suggestion. Any party may request, or
the presiding officer may suggest, that official notice be
taken of a material fact, which shall be clearly and precisely
stated, orally on the record, at any prehearing conference or
oral hearing or argument, or may make such request or
suggestion by written notice, any pleading, motion, memo-
randum, or brief served upon all parties, at any time prior to
a final decision.

(3) Statement. Where an initial or final decision of the
board rests in whole or in part upon official notice of a
material fact, such fact shall be clearly and precisely stated
in such decision. In determining whether to take official
notice of material facts, the hearing officer may consult any
source of pertinent information, whether or not furnished as
it may be, by any party and whether or not admissible under
the rules of evidence.

(4) Controversion. Any party may controvert a request
or a suggestion that official notice of a material fact be taken
at the time the same is made if it be made orally, or by a
pleading, reply or brief in response to the pleading or brief
or notice in which the same is made or suggested. If any
decision is stated to rest in whole or in part upon official
notice of a material fact which the parties have not had a
prior opportunity to controvert, any party may controvert
such fact by appropriate exceptions if such notice be taken
in a petition for reconsideration if notice of such fact be
taken in a final report. Such controversion shall concisely
and clearly set forth the sources, authority and other data
relied upon to show the existence or nonexistence of the
material fact assumed or denied in the decision.

(5) Evaluation of evidence. Nothing herein shall be
construed to preclude the board or its authorized agents from
utilizing their experience, technical competence, and special-
ized knowledge in the evaluation of the evidence presented
to them.

NEW SECTION

WAC 461-08-530 Presentation of additional evidence
by presiding officer. The presiding officer may, when all
parties have rested, present such evidence, in addition to that
presented by the parties, as deemed necessary to decide the
appeal fairly and equitably. Any such evidence secured and
presented by the presiding officer shall be presented in an
impartial manner, and shall be received subject to full
opportunity for cross-examination by all parties. If a party
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desires to present rebuttal evidence to any evidence so
presented by the presiding officer, application shall be made
therefor immediately following the conclusion of such
evidence. Such application shall be granted by assignment
of a time and place for presentation of such rebuttal evi-
dence.

NEW SECTION

WAC 461-08-535 Rules of evidence—Tentative
admission—Exclusion—Discontinuance—Objections.
When objection is made to the admissibility of evidence,
such evidence may be received subject to a later ruling. The
officer conducting the hearing may, either with or without
objection, exclude inadmissible evidence or order cumulative
evidence discontinued. Parties objecting to the introduction
of evidence shall state the precise grounds of such objection
at the time such evidence is offered.

PART G
DECISIONS BY THE BOARD AFTER HEARING

NEW SECTION

WAC 461-08-540 Contents of the record. The record
before the board in any adjudicative proceeding shall consist
of the decision or order appealed from, the petition for
review therefrom, responsive pleadings, if any, and notices
of appearances, and any other written applications, motions,
stipulations or requests duly filed by any party and written
reports or orders of the presiding officer. Such record shall
also include all depositions, if they are admitted at the
hearing, the transcript of testimony as provided in WAC
461-08-545, and other proceedings at the hearing, together
with all exhibits admitted. No part of the local government’s
record or other documents shall be made part of the record
of the board unless admitted in evidence.

NEW SECTION

WAC 461-08-545 Preparation of transcripts. (1)
The board, in its discretion, may at any time cause a
transcript to be printed, but will not normally do so.

(2) When the board does not cause a transcript to be
printed, it shall be the obligation of the party wishing a
transcript, or portions of it, to order the same from the board
reporter and assume the printing costs.

NEW SECTION

WAC 461-08-550 Preparation of findings, conclu-
sions and orders. Upon request of the board or presiding
officer, findings, conclusions and orders shall be prepared by
counsel and the same be based upon the board’s oral or
memorandum opinion. The board or presiding officer may
adopt, in whole or in part, the findings, conclusions and
orders or the board may prepare its own findings, conclu-
sions and orders.
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NEW SECTION

WAC 461-08-555 Final decisions and orders. (1)
Full-board cases. When the hearing on the petition for
review has been heard by a majority of the board in a full-
board case, and upon completion of the record and submis-
sion of the issues for decision and order, a written final
decision and order concurred in by them then may be
adopted which shall contain findings and conclusions as to
each contested issue of fact and law: Provided, That in the
event that the full board considers the record and that four
of the members cannot agree on a decision, the substantive
decision of the local government will control. The board
will formally adopt its final decision and order.

(2) Short-board cases. When the hearing on the
petition for review has been heard by two or more board
members in a short-board case, and upon completion of the
record and submission of the issues for decision and order,
a written final decision and order concurred in by them then
may be adopted which shall contain findings and conclusions
as to each contested issue of fact and law: Provided, That
in the event that the three board members consider the
record and two members cannot agree on a decision, the
substantive decision of the local government will control,
The board will formally adopt its final decision and order.

(3) Copies of the final decision and order shall be
mailed by the board to each party to the petition for review
or to the attorney or representative of record, if any. Service
upon the representative shall constitute service upon the

party.
NEW SECTION

WAC 461-08-560 Deadline for final decisions on
petitions for review of permitting decisions, waivers and
extensions. (1) The board shall issue a final decision on
appeals of permitting decisions pursuant to RCW 90.58.180
(1) and (2) within one hundred eighty days of the date of
filing with the board of the petition for review or the petition
to intervene, whichever is later.

(2) The parties may agree to waive the one hundred
eighty-day deadline.

(3) The board may, on its own motion, extend the
deadline for thirty days after determining that good cause
exists for the extension.

NEW SECTION

WAC 461-08-565 Petitions for reconsideration.
(1)(a) After issuance of a final decision, any party may file
a petition for reconsideration with the board. Such petition
must be filed within ten days of mailing of the final deci-
sion. The board may require an answer to the petition.
Copies of the petition for reconsideration, and an answer, if
required, shall be served on the other parties of record.

(b) The filing of a petition for reconsideration does not
stay the effectiveness of the final decision of the board.

(c) In response to a petition for reconsideration, the
board may deny it, or may reverse or modify its decision or
may reopen the hearing. The board is deemed to have
denied the petition if, within twenty days from the date the
petition is filed, the board does not act on the petition or
specify a date by which it will act on the petition.
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(2) The time for filing a petition for judicial review does
not commence until disposition of the petition for reconsider-
ation. However, the filing of a petition for reconsideration
is not a prerequisite for seeking judicial review.

(3) Copies of the final decision and order and of the
board’s disposition of any petition for reconsideration shall
be mailed by the board to each party to the appeal or to the
attorney or representative of record. Service on the repre-
sentative shall constitute service on the party.

PART H
APPEALS FROM BOARD DECISIONS

NEW SECTION

WAC 461-08-570 Petitions for judicial review to
superior court. All appeals from orders of the board shall
be to a superior court, unless the superior court certifies the
order for direct review to the court of appeals or the court of
appeals accepts a certificate of appealability issued by the
board. In cases of appeal to superior court, and cases where
certification to the court of appeals is sought, the appealing
party shall file with the board and all parties of record a
copy of the petition for judicial review to the superior court.

NEW SECTION

WAC 461-08-575 Direct review to the court of
appeals based upon an accepted certificate of appealabili-
ty by the board. (1) Within thirty days after filing the
petition for review with the superior court, a party may file
an application for direct review with the superior court and
must serve the board and all parties of record. The applica-
tion for direct review shall request the board to file a
certificate of appealability.

(2) If the board’s jurisdiction is among the issues on
review to the superior court, the board may, on its own
motion, file an application for direct review with the superior
court on the jurisdictional issue.

(3) From the date the board is served a copy of the
application for direct review under subsection (1) of this
section, the board shall have thirty days to grant or deny the
request for a certificate of appealability. The board shall file
its decision granting or denying the certificate of appealabili-
ty with the superior court and serve the parties of record.

(4) The board may issue a certificate of appealability if
it finds that delay in obtaining a final and prompt determina-
tion of the issues would be detrimental to any party or the
public interest, and either of the following:

(a) Fundamental and urgent state-wide or regional issues
are raised; or

(b) The proceeding is likely to have significant
precedential value.

(5) The board shall state in the certificate of appealabili-
ty, or in its decision denying the certificate, which criteria
set forth in subsection (4) of this section it applied and how
those criteria were or were not met.

(6) Where the board issues a certificate of appealability,
the parties shall have fifteen days from the date of service to
file a notice of discretionary review in the superior court.
The notice shall include a copy of both the certificate of
appealability and the final decision.
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(7) If the appellate court accepts review, the certificate
of appealability shall be transmitted to the court of appeals
as part of the certified record.

(8) If the certificate of appealability is denied, review
shall be by the superior court. The superior court’s decision
may be appealed to the court of appeals.

NEW SECTION

WAC 461-08-580 Certification of record. Within
thirty days of receipt of a copy of the petition for judicial
review to the superior court or notice of acceptance of the
certificate of appealability by the court of appeals, the board
shall certify and transmit to the reviewing court the record
made before the board. Additional time for certification and
transmission of the record may be allowed by the reviewing
court. Normally the record will not include a transcript of
the testimony. Unless the board has caused a transcript to
be printed, arrangements for and costs of the written tran-
script shall be the obligation of the party seeking judicial
review.

PART 1
APPLICABILITY OF SEPA

NEW SECTION

WAC 461-08-585 Applicability of SEPA guidelines.
The board has reviewed its authorized activities pursuant to
the SEPA rules and has found them all to be exempt from
that chapter.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 461-08-001 Board administration and ad-
dress of the board.

Chapter applicable.

Prehearing procedures.
Definitions.

Appearance and practice before
the board—Persons who may
and may not appear.
Appearance and practice before
the board—Local government
unit—Service of papers.
Appearance and practice before
the board—Appearance by
representative.

Appearance and practice before
the board—No formal admis-
sion to practice.

Appearance and practice before
the board—Withdrawal or
substitution of representatives.
Appearance and practice before
the board—Conduct.
Appearance and practice before '

WAC 461-08-005
WAC 461-08-010
WAC 461-08-015
WAC 461-08-020

WAC 461-08-025

WAC 461-08-030

WAC 461-08-035

WAC 461-08-040

WAC 461-08-045

WAC 461-08-047

the board—Parties not repre-
sented by legal counsel—




WAC 461-08-050
WAC 461-08-053
WAC 461-08-055
WAC 461-08-060

WAC 461-08-065

WAC 461-08-070

WAC 461-08-075

WAC 461-08-080

WAC 461-08-085

WAC 461-08-090

WAC 461-08-093
WAC 461-08-095
WAC 461-08-100
WAC 461-08-105

WAC 461-08-110

WAC 461-08-115
WAC 461-08-120
WAC 461-08-125

WAC 461-08-130

WAC 461-08-135

WAC 461-08-140

WAC 461-08-143
WAC 461-08-144
WAC 461-08-145
WAC 461-08-150

WAC 461-08-155
WAC 461-08-156

WAC 461-08-157
WAC 461-08-160
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Waiver of rules to prevent
manifest injustice.

Presiding officer duties and
powers.

Subpoenas.

Requests for review to the
board—Contents of the request
for review.

Requests for review to the
board—Filing—Copy.
Requests for review to the
board—Filing with department
and attorney general.

Requests for review to the
board—Time for filing.
Requests for review to the
board—Dismissal of request
for review on jurisdictional
grounds.

Requests for review to the
board—Granting the review.
Requests for review to the
board—Cross appeals and
intervention.

Requests for review to the
board—Correction or amend-
ment of notice.

Requests for review to the
board—Responsive pleadings.
Conferences—Two types.
Informal conference—Purpose.
Informal conference—When
held.

Informal conference—
Agreements at informal confer-
ences.

Prehearing conference—
Purpose.

Prehearing conference—When
held.

Prehearing conference—
Documentary evidence.
Prehearing conference—
Excerpts from documentary
evidence.

Prehearing conference—Failure
to supply prehearing informa-
tion.

Prehearing conference—
Agreements at prehearing con-
ferences.
Procedures—Telephone.
Procedures—Motions.
Hearings—Types of.
Hearings—Scheduling of hear-
ings.

Hearings—Notice of hearing.
Hearing—Primary and second-
ary setting.

Hearings—Briefs.
Hearings—Continuances and
dismissals.

WAC 461-08-167
WAC 461-08-170

WAC 461-08-174
WAC 461-08-175
WAC 461-08-180
WAC 461-08-185
WAC 461-08-190

WAC 461-08-195

WAC 461-08-205
WAC 461-08-210
WAC 461-08-215
WAC 461-08-220

WAC 461-08-221

WAC 461-08-225

WAC 461-08-230

WAC 461-08-235

WAC 461-08-237

WAC 461-08-240
WAC 461-08-245
WAC 461-08-250
WAC 461-08-255
WAC 461-08-260
WAC 461-08-265

WAC 461-08-270
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Dismissal or default.
Hearings—Procedures at hear-
ings.

Hearings—Scope of review.
Hearings—Standard of review.
Rules of evidence—
Admissibility criteria.

Rules of evidence—Official
notice—Matters of law.

Rules of evidence—Official
notice—Material facts.

Rules of evidence—Tentative
admission—Exclusion—
Discontinuance—Objections.
Disposition of contested cas-
es—Definition.

Disposition of contested cas-
es—Record.

Disposition of contested cas-
es—Transcripts.

Disposition of contested cas-
es—Decisions and orders.
Disposition of contested cas-
es—Presentation of additional
evidence.

Disposition of contested cas-
es—Exceptions, reply.
Disposition of contested cas-
es—Finality of proposed deci-
sions and orders.

Dispositions of contested cas-
es—Final decisions and orders
following proposed orders.
Disposition of contested cas-
es—Preparation of findings,
conclusions and orders.
Appeals to the courts—Notice
of appeal.

Appeals to the courts—
Certification of record.
Computation of time.
Petitions for declaratory ruling.
Petitions for rule making.
Petition by the department for
rescission of permits.
Applicability of SEPA guide-
lines.
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PROPOSED RULES
ENVIRONMENTAL HEARINGS OFFICE
(Pollution Control Hearings'Board)
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Purpose: Sets forth rules governing practice and
procedure for hearings conducted by the Pollution Control
Hearings Board.

Statutory Authority for Adoption: RCW 43.21B.170.

Statute Being Implemented: Chapter 43.21B RCW.

Summary: Reorganization of the procedural rules to
make them easier to use. Amendment of rules to rescind
rules which are no longer applicable due to board practice
and statutory changes.

Reasons Supporting Proposal: Amendment of rules to
reflect changes in board practice and to conform with
statutory changes and court decisions.

Name of Agency Personnel Responsible for Drafting:
Suzanne Skinner, Environmental Hearings Office, (360) 459-
6327; Implementation and Enforcement: Richard C. Kelley,
Environmental Hearings Office, (360) 459-6327.

Name of Proponent: Environmental Hearings Office,
governmental.

Rule is necessary because of state court decision, (in
part) Stikes Wood v. Lacey, 124 Wn.2d 459 (1994).

Explanation of Rule, its Purpose, and Anticipated
Effects: Reduces confusion and improves understanding of
the public by making the rules more user-friendly. More-
over, reduces confusion by bringing the rules in conformance
with statutory changes and board practice.

Proposal Changes the Following Existing Rules: (1)
Reorganizes rules to make simpler to use.

(2) Reflects statutory changes such as the repeal of
ECPA, and deletion of informal hearing option from chapter
43.21B RCW.

(3) Clarifies board procedures.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Exempt under ESHB
1010 and section 401(2) which states the small business
economic impact statement is not required for rules de-
scribed in RCW 34.05.310(4). RCW 34.05.310 (4)(g)(ii)
pertains to rules that adopt, amend or repeal procedural rules
for agency hearings.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. These procedural rule change are not
significant legislative rules of any of the agencies described
in ESHB 1010 and section 201 (5)(a)(i) and as these are
largely reorganizational changes dictated by statute and
changes for clarity, the Environmental Hearings Office is not
voluntarily making section 201 (5)(a) applicable to these
rules.

Hearing Location: Environmental Hearings Office, 4224
6th Avenue S.E., Lacey, WA, on June 10, 1996, at 9:00 a.m.

Assistance for Persons with Disabilities: Contact
Suzanne Skinner, (360) 459-6327.

Submit Written Comments to: Suzanne Skinner, FAX
(360) 438-7699, by June 5, 1996.

Date of Intended Adoption: June 10, 1996.

April 29, 1996
Suzanne Skinner
Administrative Appeals Judge
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PART A
GENERAL

NEW SECTION

WAC 371-08-300 Purpose of this chapter and
applicability of the board’s rules of practice and the civil
rules of procedure and the rules of evidence. (1) The
purpose of chapter 371-08 WAC is to provide rules of
practice before the pollution control hearings board (herein-
after "board"). The interpretation of these rules of practice
may be guided, where relevant, by the civil rules of superior
court (hereinafter "civil rules") and the rules of evidence for
the superior courts of the state of Washington, as those rules
have been construed by Washington state courts.

(2) Except where in conflict with the board’s rules,
Washington statutes regarding pretrial procedures, civil rules
and rules of evidence shall be followed in proceedings
before the board unless the presiding officer determines that
the evidence, although in conflict with the rules of evidence,
is admissible pursuant to WAC 371-08-500.

(3) This chapter shall govern practice before the board.
The rules in this chapter are consistent with the model rules
of procedure issued by the office of administrative hearings,
chapter 10-08 WAC, except where specifically noted.

NEW SECTION

WAC 371-08-305 Definitions. As used in this chapter
the following terms shall have the following meaning:

(1) "Adjudicative proceeding” means a proceeding
involving an opportunity for hearing before the board as
defined in RCW 34.05.010. The term "adjudicative proceed-
ing" is used interchangeably with the terms "case” and
"appeal” in this chapter.

(2) "Agency" means any state governmental entity, air
pollution control authority, local health department or other
agency whose decisions are subject to the board’s jurisdic-
tion.

(3) "Board" means the pollution control hearings board,
a quasi-judicial board created pursuant to chapter 43.21B
RCW and described in WAC 371-08-315. Where appropri-
ate, the term "board" also refers to the designated agents of
the pollution control hearings board.

(4) "Department" refers to and means the department of
ecology.

(5) "Filing" of a document means actual receipt by the
board during regular office hours. Any document filed with
the board shall contain an affirmation that copies were
served on the appropriate agency and parties. Filing by
facsimile is permitted of documents ten pages or less if the
original document is concurrently mailed or submitted to a
commercial delivery service.

(6) "Party" means:

(a) A person to whom any agency decision is specifical-
ly directed; or

(b) A person named as a party to the adjudicative
proceeding, allowed to intervene or joined as a party by the
board.

(7) "Person" means any individual, partnership, corpora
tion, association, organization, governmental subdivision,
agency or entity of any character.
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(8) "Presiding officer" means a member of the board or
an administrative appeals judge who is assigned to conduct
a conference or hearing by the chairperson or vice-chairper-
son.

(9) "Service" of a document means delivery of the
document to the other parties to the appeal. Service may be
made in any of the following ways:

(a) Personally, in accordance with the laws of the state,
with a return of service or affidavit of service completed.

(b) First-class, registered or certified mail. Service is
complete upon deposit in the United States mail properly
stamped and addressed.

(c) Facsimile transmission with mailing or submission
to commercial delivery service of copies on the same day.
Service by facsimile is regarded as complete by production
of the confirmation of transmission and evidence of mailing
or submission to delivery service of the copies.

(d) Commercial parcel delivery service. Service by
commercial parcel delivery service is regarded as complete
upon delivery to the parcel delivery company with charges
prepaid.

NEW SECTION

WAC 371-08-310 Computation of time. (1) The time
within which any act shall be done, as provided by these
rules, shall be computed by excluding the first day and
including the last, unless the last day is a Saturday, a
Sunday, or a legal holiday, and then it is excluded and the
next succeeding day which is neither a Saturday, a Sunday,
nor a legal holiday is included. When the period of time
prescribed or allowed is less than seven days, intermediate
Saturdays, Sundays and holidays shall be excluded in the
computation.

(2) This section also pertains to the period for filing an
appeal with the board.

PART B
BOARD ADMINISTRATION AND JURISDICTION

NEW SECTION

WAC 371-08-315 Membership, function and juris-
diction. (1) Members. The board is composed of three
members appointed by the governor, with the advice and
consent of the senate, for a term of six years. The members
are to be qualified by experience or training in pertinent
matters pertaining to the environment, and at least one
member shall be a lawyer, and not more than two members
shall be of the same political party.

(2) Function and jurisdiction. The function of this
board is to provide an expeditious and efficient disposition
of appeals from the decisions and orders of the department
of ecology, from the decisions of air pollution control
authorities established pursuant to chapter 70.94 RCW, and
from the decisions of local health departments, when such
orders and decisions concern matters within the jurisdiction
of the board as provided in RCW 43.21B.110:

(a) Civil penalties imposed pursuant to RCW

.18.104.]55, 70.94.431, 70.105.080, 70.105.095, 70.107.050,
8

6.16.081, 88.46.090, 90.03.600, 90.48.144, 90.56.310,
90.56.320, 90.56.330 and 90.58.560.
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(b) Orders issued pursuant to RCW 18.104.043,
18.104.060, 18.104.065, 43.27A.190, 70.94.211, 70.94.332,
70.105.095, 70.107.060, 88.46.070, 90.14.130, 90.14.190 and
90.48.120.

(¢) The issuance, modification, termination or denial of
any permit certificate or license by the department of
ecology or any air pollution control authority.

(d) Decisions of local health departments regarding the
grant or denial of solid waste permits or of biosolid permits
pursuant to chapter 70.95 RCW.

(e) Disputes between the department and the governing
bodies of local governments regarding local planning
requirements under RCW 70.105.220 and zone designation
under RCW 70.105.225, pursuant to RCW 70.105.250.

(f) Any other decision by the department of ecology, the
administrator of marine safety or an air pollution control
authority which pursuant to law must be decided as an
adjudicative proceeding under chapter 34.05 RCW.

(3) This section is intended to be general and informa-
tional only, and failure herein to list matters over which the
board has jurisdiction at law shall not constitute any waiver
or withdrawal whatsoever from such jurisdiction.

NEW SECTION

WAC 371-08-320 Environmental hearings office
hours, telephone number and address. (1) The adminis-
trative business of the board, except rule making, is per-
formed by the environmental hearings office. To the extent
necessary for rule making, the board holds meetings at 10:00
a.m. on the second Monday of each month at the address set
forth below.

(2) The board is housed at the Environmental Hearings
Office, 4224 6th Avenue S E., Building 2, Rowe Six, Lacey,
Washington. The principal hearing room used by the board
is located at the same address, although many hearings are
held near the site of the dispute at issue.

(3) The mailing address of the board is:

Pollution Control Hearings Board

4224 6th Avenue S.E., Building 2, Rowe Six
PO Box 40903

Lacey, WA 98504-0903

(4) The telephone number of the board is (360) 459-
6327. The telefacsimile number is (360) 438-7699.

(5) The office hours of the environmental hearings
office are 8:00 a.m. to 5:00 p.m., Monday through Friday,
except for legal holidays.

NEW SECTION

WAC 371-08-325 Public information about practice
before the board and public records. (1) Questions about
practicing before the board may be directed to the environ-
mental hearings office by mail or, during regular office
hours, by telephone or by telefacsimile. '

(2) Case files of appeals pending before the board, past
written opinions of the board and other public records
maintained by the board under chapter 198-12 WAC are
available for public inspection and copying during regular
office hours at the environmental hearings office. The form
for requests for public records is set forth in WAC 198-12-
140. Any person seeking to make copies of such public
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records may copy the documents at the environmental
hearings office for a reasonable charge per page.

NEW SECTION

WAC 371-08-330 Board decision making on appeals.
The number of board members required to make a decision
on a case differs depending on the type of case.

(1) Short-board appeals. Pursuantto RCW
43.21B.305, cases that involve an appeal of a civil penalty
of five thousand dollars or less imposed by the department
of ecology, another state agency or an air pollution control
authority may be heard by a single member of the board.
Such cases are called short-board appeals. The decision of
that single member shall be the final decision of the entire
board.

(2) Full-board appeals. All other types of appeals are
called full-board appeals. The chairperson may assign a
single member to hold the hearing in a full-board appeal;
however, at least two members shall review the record and
issue a decision. Two members of the board shall constitute
a quorum for making a decision and may act although one
position on the board is vacant or one board member is
unavailable.

(3) Administrative appeals judges. For both full-board
and short-board cases, the chairperson may appoint an
administrative appeals judge from the environmental hearings
office to be the presiding officer.

PART C
FILING AN APPEAL WITH THE BOARD AND
SERVICE

NEW SECTION

WAC 371-08-335 Filing a timely appeal with the
board. (1) An appeal before the board shall be begun by
filing a notice of appeal with the board at the environmental
hearings office and by serving a copy of the appeal notice on
the agency whose decision is being appealed. For the board
to acquire jurisdiction both such filing and such service must
be timely accomplished.

(2) The notice of appeal shall be filed with the board
within thirty days of the date that the appealing party
receives a copy of the order or decision. The board’s rule
governing the computation of time (WAC 371-08-310) shall
determine how the thirty-day appeal period is calculated. In
the event that the thirtieth day of the appeal period falls
upon a Saturday, Sunday or legal holiday, that day is
excluded from the computation of the appeal period and the
final day to appeal becomes the next weekday that is not a
Saturday, Sunday or legal holiday.

(3) An appeal is filed with the board on the date the
board actually receives the notice of the appeal, not the date
that the notice is mailed. Upon receiving the notice of
appeal, the board will acknowledge receipt. The date
stamped on the appeal notice shall be prima facie evidence
of the filing date. The board may thereafter require that
additional copies be filed.

Proposed
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NEW SECTION

WAC 371-08-340 Contents of notice of appeal. The
notice of appeal shall contain:

(1) The name, mailing address, telephone number and
telefacsimile number (if available) of the appealing party,
and of the representative, if any;

(2) Identification of the parties, by listing in the caption
or otherwise. In every case, the agency whose decision is
being appealed and the person to whom the decision is
directed shall be named as parties;

(3) A copy of the order or decision appealed from, and
if the order or decision followed an application, a copy of
the application;

(4) A short and plain statement showing the grounds
upon which the appealing party considers such order or
decision to be unjust or unlawful;

(5) A clear and concise statement of facts upon which
an appealing party relies to sustain his or her grounds for
appeal. ‘

(6) The relief sought, including the specific nature and
extent;

(7) The signature of the representative of the appealing
party or the appealing party. The signature of the represen-
tative or the appealing party shall constitute a certificate by
the signatory that the signatory has read the notice of appeal
and that it is consistent with civil rule 11;

(8) All pleadings shall be so construed as to do substan-
tial justice.

NEW SECTION

WAC 371-08-345 Service of the notice of appeal on
the agency and other interested parties. (1) Within thirty
days of receiving a copy of the agency’s order or decision,
the appellant shall also serve a copy of the notice of appeal
on the agency whose order or decision is being appealed.
Proof of service may be made by certificate or affidavit filed
with the board.

(2) A copy of the notice of appeal shall also be served
on all other persons named as parties to the appeal. There
is no time limit on when such service must be made.

NEW SECTION

WAC 371-08-350 Service of documents on represen-
tatives. Service of any document required to be served on
a party to a case, including final decisions of the board, may
be made by serving the party’s representative in the matter.

NEW SECTION

WAC 371-08-355 Petitions for declaratory ruling.
(1) As prescribed by RCW 34.05.240, any interested person
may petition the board for a declaratory ruling. The board
shall consider any petition for declaratory ruling in accor-
dance with these rules and the Administrative Procedure Act.

(2) Two members of the board shall constitute a quorum
when the board acts on a declaratory judgment petition.
Two members of the board may act although one position on
the board is vacant.
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NEW SECTION

WAC 371-08-360 Petitions for rule making. (1) As
prescribed by RCW 34.05.330, any person may petition the
board to promulgate, amend or rescind the board’s adminis-
trative rules, as set forth in this chapter. The provisions of
these rules and the Administrative Procedure Act shall apply
to petitions for rule making.

(2) Two members of the board shall constitute a quorum
when the board promulgates, amends or rescinds its adminis-
trative rules. Two members of the board may act although
one position on the board is vacant.

PART D
APPEARANCE AND PRACTICE BEFORE THE
BOARD

NEW SECTION

WAC 371-08-365 Persons who may appear before
the board. (1) Any person has the right to represent himself
or herself in a proceeding before the board.

(2) The only persons who are qualified to represent
another person or entity before the board are the following:

(a) Attorneys at law duly qualified and entitled to
practice before the highest court of record of any state.

(b) An authorized officer, partner, owner, employee or
member of an association, partnership, corporation, organiza-
tion, government subdivision or agency.

(c) Legal interns admitted to practice under the applica-
ble admission to practice rules of the Washington state court
rules as long as the conditions and limitations of the applica-
ble rules are satisfied.

(d) Any other individual designated by an entity to serve
as spokesperson in a case, with the approval of the board’s
presiding officer.

(3) No former employee of the department or member
of the attorney general’s staff may, at any time after leaving
the employment of the department or the attorney general,
appear, except when permitted by the applicable state
conflict of interest laws, in a representative capacity on
behalf of other parties in a formal proceeding in which an
active part as a representative of the department was taken
in the same case or proceeding.

(4) No former member of the board shall, for a period
of one year after the termination of his or her membership,
represent a party before the board on any matter.

NEW SECTION

WAC 371-08-370 Procedure for representing a party
before the board. (1) An attorney or authorized representa-
tive as defined in WAC 371-08-365 may appear for a party
by either of the following actions:

(a) Filing a notice of appeal, another pleading or a
written notice of appearance containing the name of the
party to be represented, and the name, address and telephone
number of the representative; or

(b) Entering an appearance at the time and place of a

.:onference or hearing on the appeal, and notifying the
P

residing officer conducting the same of the party to be
represented and the name, address and telephone number of
the representative.

WSR 96-10-063

(2) Copies of every written notice of appearance or
pleading that identifies the representative shall be served by
the representative on all other parties or their representatives
of record at the time the original is filed with the board.

(3) Unless the department notifies the board otherwise,
the attorney general shall, in all appeals from decisions and
orders of the department and director, be deemed to have
entered an appearance for the department, and shall be
exempt from the requirements herein relating to the filing of
written notices of appearance and to the furnishing of copies
of same to other parties and their representatives.

(4) After a representative appears on behalf of a party,
the board shall serve all future notices, orders and correspon-
dence upon such representative. Service upon the represen-
tative shall constitute service upon the party.

(5) After a representative appears on behalf of a party,
all other parties to the appeal shall serve all future pleadings
and correspondence upon that representative. Service upon
the representative shall constitute service upon the party.

NEW SECTION

WAC 371-08-375 Withdrawal or substitution of
representatives. An attorney or other representative
withdrawing from a case shall immediately so notify the
board and all parties of record in writing, or shall state such
withdrawal on the record at a conference or hearing. Any
substitution of an attorney or representative shall be accom-
plished by written notification to the board and to all parties
of record, together with the written consent of the prior
attorney or representative, and if such consent cannot be
obtained, a written statement of the reason therefor shall be
supplied.

NEW SECTION

WAC 371-08-380 Conduct before the board by
representatives. All persons who are representing parties
before the board shall conform to the standards of ethical
conduct required of attorneys before the courts of Washing-
ton even if the representative is not an attorney. Representa-
tives who, in the opinion of the presiding officer, violate
those ethical standards may be reprimanded or sanctioned as
appropriate. Sanctions may include, among other measures,
the imposition of costs and the exclusion of the representa-
tive from the proceedings. The board may, after notifying
the representative and holding a hearing, take appropriate
disciplinary action including, but not limited to, barring such
person from representing any party in any future proceedings
before the board.

NEW SECTION

WAC 371-08-385 Parties not represented by legal
counsel—Waiver of rules to prevent manifest injustice.
The presiding officer may waive any of these rules, other
than a rule relating to jurisdiction, for any party not repre-
sented by legal counsel where necessary to avoid manifest
injustice.
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NEW SECTION

WAC 371-08-390 Presiding officer—Powers and
duties. It shall be the duty of the presiding officer to
conduct conferences or hearings in cases assigned in an
impartial and orderly manner. The presiding officer shall
have the authority, subject to the other provisions of these
rules:

(1) To administer oaths and affirmations;

(2) To issue subpoenas and enter protective orders as
provided in the Administrative Procedure Act;

(3) To rule on all procedural matters, objections and
motions;

(4) To rule on all offers of proof and receive relevant
evidence;

(5) To question witnesses called by the parties in an
impartial manner to develop any facts deemed necessary to
fairly and adequately decide the appeal;

(6) To secure and present in an impartial manner such
evidence, in addition to that presented by the parties, as
deemed necessary to fairly and equitably decide the appeal;

(7) To take appropriate disciplinary action with respect
to representatives of parties appearing before the board;

(8) To issue orders joining other parties, on motion of
any party or in the judgment of the presiding officer, when
it appears that such other parties may have an interest in, or
may be affected by, the proceedings;

(9) To consolidate appeals for hearing when such
consolidation will expedite disposition of the appeals and
avoid duplication of testimony and when the rights of the
parties will not be prejudiced thereby;

(10) To hold prehearing conferences and settlement
conferences; .

(11) To permit and regulate the taking of discovery;

(12) To regulate the course of the hearing;

(13) To dismiss an appeal or take other appropriate
actions if a party or representative fails to appear at a
prehearing conference, hearing or at any other stage of the
appeal proceeding;

(14) To take any other action necessary and authorized
by these rules and the law.

NEW SECTION

WAC 371-08-395 Mediation. The board may on
occasion recommend that the parties to an appeal engage in
mediation. One or more parties may also recommend to the
other parties or the presiding officer that a mediation occur.
Subject to availability, an administrative appeals judge from
the environmental hearings office may serve as the mediator
for the board. In the event that the mediation proves
unsuccessful and the appeal proceeds to hearing, any
administrative appeals judge who served as a mediator will
neither preside over the appeal hearing nor have any contact
with the board members regarding the appeal other than to
inform the board members that the mediation did not result
in a settlement.

Washington State Register, Issue 96-10

NEW SECTION

WAC 371-08-400 Subpoenas. (1) Issuance. Subpoe-
nas may be issued by any member of the board, the presid-
ing officer assigned to the case or an attorney of record, as
provided in the Administrative Procedure Act. Each
subpoena shall be subscribed with the signature of the
issuing person. Parties desiring subpoenas to be signed by
the presiding officer or a board member shall make a
showing of general relevance and reasonable scope of the
testimony or evidence sought, shall prepare the subpoenas
for issuance, shall send them to the board’s office for
signature, and, upon return, shall make arrangements for
service.

(2) Form. Every subpoena shall name the pollution
control hearings board and the title of the proceedings, and
shall command the person to whom it is directed to attend
and give testimony or produce designated books, documents,
or things under that person’s control at a specified time and
place.

(3) Service. Service of subpoenas to a witness who is
not a party to the case shall be made by personally serving
a copy of the subpoena to such person, in accordance with
civil rule 45, and tendering on demand, where entitled to
make such a demand, the fees for one day’s attendance and
the mileage allowed by law. All costs shall be paid by the
party seeking the attendance of the witness.

(4) Proof of service. The person serving the subpoena
shall make proof of service by filing the subpoena and the
required return, affidavit or acknowledgment of service with
the board or presiding officer of the case. Failure to make
proof of service does not affect the validity of the service.

(5) Quashing. Upon motion made promptly (at or
before the time specified in the subpoena for compliance) by
the person subpoenaed and upon notice to the party for
whom the subpoena was issued, the presiding officer may:

(a) Quash; or

(b) Modify the subpoena if it is unreasonable or requires
evidence not relevant to any matter in issue; or

(c) Condition denial of the motion upon just and
reasonable conditions.

(6) Geographical scope. Attendance of witnesses and
production of evidence may be required from any place in
the state of Washington, at any designated place of hearing.

PART E
PREHEARING PRACTICE

NEW SECTION

WAC 371-08-405 Jurisdictional requirements of the
board—Dismissal on jurisdictional grounds. (1) Timely
filing of the notice of appeal with the board and timely
service of the notice of appeal on the appropriate agency
must both be accomplished for the board to acquire jurisdic-
tion.

(2) Any party may challenge the jurisdiction of the
board to hear an appeal, and the board may independently

that it does not have jurisdiction, dismiss an appeal.

raise the jurisdictional issue. The board shall, when satisfied ‘

‘Proposed [46]
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NEW SECTION

WAC 371-08-410 Correction or amendment of
notice. (1) If any notice of appeal is found to be defective
or insufficient, the board may require the party filing said
notice of appeal to correct, clarify or amend the same to
conform to the requirements of the board’s rules. The board
may refuse to schedule any conference or hearing thereon
until compliance with such requirements, or may issue an
appropriate order which may include providing for dismissal
of such appeal upon failure to comply within a specified
time.

(2) Other amendments and supplemental pleadings shall
conform to civil rule 15.

NEW SECTION

WAC 371-08-415 Stays. (1) A person appealing an
order not stayed by the issuing agency may obtain a stay of
the effectiveness of that order only as set forth in this
section.

(2) An appealing party may request a stay by including
such a request in the notice of appeal or in a subsequent
motion. The request must be accompanied by a statement of
grounds for the stay and evidence setting forth the factual
basis upon which the request is based.

(3) Upon receipt of a request for a stay, the board will
confer with the parties regarding its disposition. If neces-
sary, a hearing on the motion will be held. If it appears that
a hearing on the merits and issues of the case should be
consolidated with the request for a stay, the board will
advance the hearing date on its own initiative or by request
of the parties.

(4) The requester makes a prima facie case for a stay if
the requester demonstrates either a likelihood of success on
the merits of the appeal or irreparable harm. Upon such a
showing, the board shall grant the stay unless the agency
demonstrates either:

(a) A substantial probability of success on the merits; or

(b) Likelihood of success and an overriding public
interest which justifies denial of the stay.

(5) Unless otherwise stipulated by the parties, the board,
after granting or denying a request for a stay, shall expedite
the hearing and decision on the merits.

(6) Any party aggrieved by the grant or denial of a stay
by the board may petition the superior court of Thurston
County for review of that decision pending the hearing on
the merits before the board.

NEW SECTION

WAC 371-08-420 Intervention. (1) The presiding
officer may grant a petition for intervention at any time,
upon determining that the petitioner qualifies as an interve-
nor pursuant to civil rule 24, that the intervention will serve
the interests of justice and that the prompt and orderly
conduct of the appeal will not be impaired.

(2) The presiding officer may impose conditions upon
the intervenor’s participation in the proceedings.
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NEW SECTION

WAC 371-08-425 Joinder of parties. The presiding
officer shall order the joinder of the permittee, permitting
agency or any other interested person or entity in accordance
with civil rule 19. The presiding officer may also permit the
joinder of the persons who are not necessary to the determi-
nation of the appeal in accordance with civil rule 20.

NEW SECTION

WAC 371-08-430 Scheduling letter. (1) Upon receipt
of a notice of appeal which complies with the requirements
of these regulations, the board shall mail written notice to
each party of the primary and, if applicable, the secondary
hearing dates. The notice or scheduling letter will identify
the case to be heard, the identity of the parties and the time
and location of the hearing. The letter shall also state that
an interpreter can be made available upon reasonable notice
to the board for any witness or party who is hearing im-
paired or who does not speak English.

(2) The letter may set out a filing schedule for motions
and prehearing briefs. Where the presiding officer decides
to hold a prehearing conference, the letter shall also state the
date, time and location of the prehearing conference.

(3) The scheduling letter shall control the subsequent
course of the appeal unless modified for good cause by
subsequent order of the board or the presiding officer.

NEW SECTION

WAC 371-08-435 Prehearing conferences. (1) The
board may, upon written request by a party or on its own,
schedule a prehearing conference on not less than seven days
notice mailed to each party to the appeal, at a time and place
fixed by the board. At the prehearing conference, parties
may engage in settlement negotiations. Where settlement
proves unavailing, the presiding officer may schedule all
deadlines for motions and discovery and memorialize those
dates in a prehearing order. The prehearing order may also
identify the issues to be tried, stipulations, admissions,
witnesses and exhibits for the hearing.

(2) The issues which the prehearing order identifies for
the hearing shall control the subsequent course of the appeal,
and shall be the only issues to be tried at the hearing, unless
modified for good cause by subsequent order of the board or
the presiding officer.

(3) Appearance by a party or by the party’s representa-
tive at the prehearing conference is mandatory. If a party
fails to attend a prehearing conference, that is not Jjustified
by good cause, the presiding officer may issue an order of
default against the absent party or take other appropriate
action.

NEW SECTION

WAC 371-08-440 Settlement and mediation agree-
ments. (1) Where the parties settle an appeal before
hearing, the parties shall prepare and submit to the board a
written order of dismissal to which the written settlement
agreement is attached. If the agreement is in accordance
with the law, the board shall enter the order and dismiss the
case.

Proposed
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(2) This section also pertains to settlement agreements
reached during mediation.

NEW _SECTION

WAC 371-08-445 Use of telephone conferences,
motion hearings and hearings. Upon the motion of any
party or independently, the presiding officer may decide to
conduct any conference, motion hearing or hearing by
telephone call to promote the fair, speedy and economical
processing of a matter. If the presiding officer grants a
party’s request for a telephone conference, the requesting
party shall initiate and pay for the call.

NEW SECTION

WAC 371-08-450 Motions. (1) An application to the
board for an order shall be by motion which, unless made
during a hearing, shall be in writing, state with particularity
the grounds therefor and set forth the relief sought. Each
written motion shall have appended to it the order which the
motion seeks.

(2) For motions for continuance or for schedule chang-

es, or other motions that are likely to be uncontested, the
moving party shall affirmatively seek the stipulation of all
parties and present a stipulated order wherever possible.

(3) If the motion is contested, any party may request
that the board hold a motion hearing. The presiding officer
will decide whether or not a motion hearing will be held and
notify the parties accordingly. At a motion hearing, the
board will consider the arguments of the parties but will not
take evidence. Unless a motion hearing is requested by one
or more parties, or the board independently sets a motion
hearing date, the board will normally decide the motion
exclusively on the parties’ written submissions. Where any
party requests a motion hearing, that party shall procure
from the hearing coordinator an available date for the motion
hearing and prepare a note that sets the time, date and
location of the motion hearing. The moving party shall note
the motion for hearing on a date deemed by the hearing
coordinator to be available for that purpose. The motion,
order and note for motion hearing shall then be filed and
served. Where the hearing coordinator specifies that the
motion hearing shall be telephonic, the moving party shall
originate the telephonic hearing conference call.

(4) Unless a scheduling letter or order provides other-
wise, the following schedule governs all written motions
(including any supporting affidavits, memoranda of law, or
other documentation):

() All responses to any motion shall be filed and served
ten days from the date the motion is received. The moving
party shall then have seven days from receipt of the response
to file and serve a reply.

(b) In cases where the moving party requests a motion
hearing, all dispositive motions shall be filed and served not
later than twenty-eight days before the motion hearing.

(c) All dispositive motions shall be filed and served not
later than forty-five days before the secondary hearing date,
or, if no secondary date applies, the primary hearing date,
unless the presiding officer by order allows otherwise.

(d) In exigent or exceptional circumstances, a party may
at any time request the board to modify the above schedules
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by requesting a scheduling conference (which may be
telephonic) with the presiding officer.

(5) The board will decide a motion on the written record
unless the presiding officer orders a motion hearing.

NEW SECTION

WAC 371-08-455 Setting primary and secondary
hearing dates. (1) Each case shall be assigned a primary
hearing date. A case has first priority for hearing on that
date.

(2) Each case may be assigned a secondary hearing
date. That date will precede the primary hearing date. A
case has second priority for hearing on the secondary date,
and will proceed to hearing only if the primary case does not
proceed. The parties to a primary case shall inform the
hearing coordinator for the board as soon as any settlement
occurs. The parties to a secondary case may contact the
hearing coordinator to learn whether or not the primary case
will proceed. The parties to a secondary case may also
contact directly the parties to a primary case to learn whether
or not the primary case will proceed.

NEW _SECTION

WAC 371-08-460 Postponements or continuances of
hearings. (1) Postponement or continuance of a hearing is
within the discretion of the board, whether contested or
uncontested by the parties. The board may postpone or
continue a hearing on its own motion.

(2) The postponement or continuance of a hearing shall
be sought by written motion and according to the procedure
set forth in WAC 371-08-450.

NEW SECTION

WAC 371-08-465 Dismissal, default or withdrawal
of the appeal. (1) If a party fails to attend or participate in
a hearing or other stage of an adjudicative proceeding, the
presiding officer may serve upon all parties a default or
dismissal order which shall include a statement of the
grounds for the order. Within seven days after service of a
default or dismissal order for failure to attend or participate,
the party against whom it was entered may file a written
motion requesting that the order be vacated and stating the
grounds relied upon.

(2) An appellant may request to withdraw an appeal.
Requests before the appellant rests its case-in-chief during
the hearing are mandatory and afterwards are permissive.

PART F
HEARINGS

NEW SECTION

WAC 371-08-470 Hearing briefs. Hearing briefs, if
filed, shall be submitted to the board at least seven days
before the hearing or such other time as the board may
prescribe. An original and three copies of the brief shall be

or their attorneys. The board may permit or require th

filed with the board and a copy served on the other partiez‘

filing of additional briefs.
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NEW SECTION

WAC 371-08-475 Procedures at hearings. (1)
'Presiding officer. All hearings shall be conducted by a
presiding officer who shall conduct the hearing in an orderly
manner and rule on all procedural matters, objections and
motions.

(2) Testimony under oath. Oaths shall be administered
by the presiding officer or other officer with authority to
administer oaths. All testimony to be considered by the
board shall be sworn or affirmed.

(3) Recording.

(a) An official record of all evidentiary hearings shall be
made by manual, electronic, or other type of recording
device.

(b) Unofficial use of photographic and recording
equipment is permitted at hearings; however, the presiding
officer shall be consulted first and may impose conditions on
their use as necessary to prevent disruption of the hearing.

(4) Order of presentation of evidence.

(a) The presiding officer shall determine the proper
order of presentation of evidence. As a general rule, the
appealing party shall initially introduce its evidence, except
that in case of an appeal from a regulatory order or an order
assessing a penalty, the agency shall initially introduce all
evidence necessary to its case.

(b) The opposing party shall present its evidence after
the party initially presenting evidence has rested.

(c) Rebuttal and surrebuttal evidence will be received
only at the discretion of the presiding officer.

(d) Witnesses may be called out of turn in contravention

.Jf this rule by agreement of all parties.

(5) Opening statements. Unless the presiding officer
rules otherwise, parties may present an oral opening state-
ment setting out briefly a statement of the basic facts,
disputes and issues of the case.

(6) Written statement of qualifications of expert
witnesses. Any party who plans to introduce the testimony
of any expert witness at the hearing shall submit as an
exhibit to the board and all parties at the hearing a written
statement of the qualifications, experience, and expertise of
each such expert witness.

(7) Former employee as an expert witness. No
former employee of the department shall at any time after
leaving the employment of the department appear, except
when permitted by applicable state conflict of interest law,
as an expert witness on behalf of other parties in a formal
proceeding in which an active part in the investigation as a
representative of the department was taken.

(8) Objections and motions to strike. Objections to
the admission or exclusion of evidence shall be in short form
stating the legal grounds of objection relied upon.

(9) Rulings. The presiding officer, on objection or
independently, shall exclude all irrelevant or unduly repeti-
tious evidence and all rulings upon objections to the admissi-
bility of evidence shall be made in accordance with WAC
371-08-480 through 371-08-515.
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NEW SECTION

WAC 371-08-480 Additional evidence by presiding
officer. The presiding officer may, when all parties have
rested, present such evidence, in addition to that presented
by the parties, as deemed necessary to decide the appeal
fairly and equitably. Any such evidence secured and
presented by the presiding officer shall be presented in an
impartial manner, and shall be received subject to full
opportunity for cross-examination by all parties. If a party
desires to present rebuttal evidence to any evidence so
presented by the presiding officer, application shall be made
therefor immediately following the conclusion of such
evidence. Such application shall be granted by assignment
of a time and place for presentation of such rebuttal evi-
dence.

NEW SECTION

WAC 371-08-485 Standard and scope of review and
burden of proof at hearings. (1) Hearings shall be formal
and quasi-judicial in nature. The standard of review shall be
de novo unless otherwise provided by law.

(2) The issuing agency shall have the initial burden of
proof in cases involving penalties or regulatory orders. In
other cases, the appealing party shall have the initial burden
of proof.

NEW SECTION

WAC 371-08-490 Provision of interpreters and of
reasonable accommodations to individuals with special
needs. (1) Whenever any person involved in an adjudicative
proceeding is eligible for an interpreter, as that eligibility is
defined in WAC 10-08-150, or qualifies for reasonable
accommodations as a person with disabilities, that person
shall request an interpreter or other reasonable accommoda-
tion from the presiding officer not later than three weeks
before the date of the hearing, conference or other situation
for which the interpreter or accommodation is needed. The
board shall comply with the provisions of WAC 10-08-150
and 10-08-160(2) regarding interpreters.

(2) Information about proceedings before the board is
available in alternate format upon request.

NEW SECTION

WAC 371-08-500 Rules of evidence—Admissibility
criteria. (1) Evidence, including hearsay evidence, is
admissible if in the judgment of the presiding officer it is the
kind of evidence on which reasonably prudent persons are
accustomed to rely in the conduct of their affairs. All
relevant evidence is admissible which, in the opinion of the
presiding officer, is the best evidence reasonably obtainable,
having due regard for its necessity, availability and trustwor-
thiness. In passing upon the admissibility of evidence, the
presiding officer shall give consideration to, but shall not be
bound to follow, the rules of evidence governing civil
proceedings in matters not involving trial by jury in the
superior courts of the state of Washington.

(2) The presiding officer shall exclude evidence that is
excludable on constitutional or statutory grounds or on the
basis of evidentiary privilege recognized in the courts of this
state.
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NEW _SECTION

WAC 371-08-505 Rules of evidence—Official
notice—Matters of law. The presiding officer, upon request
made before or during a hearing, will officially notice:

(1) Federal law. The Constitution; congressional acts,
resolutions, records, journals and committee reports; deci-
sions of federal courts and administrative agencies; executive
orders and proclamations; and all rules, orders and notices
published in the Federal Register.

(2) State law. The Constitution of the state of Wash-
ington; acts of the legislature, resolutions, records, journals
and committee reports; decisions of administrative agencies
of the state of Washington; executive orders and proclama-
tions by the governor; and all rules, orders and notices filed
with the code reviser.

(3) Governmental organization. Organization,
territorial limitations, officers, departments, and general
administration of the government of the state of Washington,
the United States, the several states and foreign nations.

(4) Agency organization. The department, commission
or board organization, administration, officers, personnel, and
official publications.

(5) Rules of regional authorities. Rules or regulations
of air pollution control boards or authorities established
pursuant to chapter 70.94 RCW, when such rules or regula-
tions are filed with the board pursuant to RCW 43.21B.260.

NEW SECTION

WAC 371-08-510 Rules of evidence—Official
notice—Material facts. (1) In the absence of controverting
evidence, the presiding officer, upon request made before or
during a hearing, or in a proposed decision, may officially
notice:

(a) Board proceedings. The pendency of, the issues
and position of the parties therein, and the disposition of any
proceeding then pending before or theretofore concluded by
the board;

(b) Business customs. General customs and practices
followed in the transaction of business;

(c) Notorious facts. Facts so generally and widely
known to all well-informed persons .as not to be subject to
reasonable dispute, or specific facts which are capable of
immediate and accurate demonstration by resort to accessible
sources of generally accepted authority, including but not
exclusively, facts stated in any publication authorized or
permitted by law to be made by any federal or state officer,
department, or agency;

(d) Technical knowledge. Matters within the technical
knowledge of the board as a body of experts, within the
scope or pertaining to the subject matter of its statutory
duties, responsibilities or jurisdiction.

(2) Request or suggestion. Any party may request, or
the presiding officer may suggest, that official notice be
taken of a material fact, which shall be clearly and precisely
stated, orally on the record, at any prehearing conference or
oral hearing or argument, or may make such request or
suggestion by written notice, any pleading, motion, memo-
randum, or brief served upon all parties, at any time prior to
a final decision.

(3) Statement. Where a final decision of the board
rests in whole or in part upon official notice of a material
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fact, such fact shall be clearly and precisely stated in such
decision. In determining whether to take official notice of
material facts, the presiding officer may consult any source
of pertinent information, whether or not furnished as it may
be, by any party and whether or not admissible under the
rules of evidence.

(4) Controversion. Any party may controvert a request
or a suggestion that official notice of a material fact be taken
at the time the same is made if it be made orally, or by a
pleading, which the same is made or suggested. If any
decision is stated to rest in whole or in part upon official
notice of a material fact which the parties have not had a
prior opportunity to controvert, any party may controvert
such fact by a petition for reconsideration. Such
controversion shall concisely and clearly set forth the
sources, authority and other data relied upon to show the
existence or nonexistence of the material fact assumed or
denied in the decision.

(5) Evaluation of evidence. Nothing herein shall be
construed to preclude the board from utilizing their experi-
ence, technical competence, and specialized knowledge in
the evaluation of the evidence presented to them.

NEW SECTION

WAC 371-08-515 Rules of evidence—Tentative
admission—Exclusion—Discontinuance—Objections.
When objection is made to the admissibility of evidence,
such evidence may be received subject to a later ruling. The
presiding officer may, either with or without objection,
exclude inadmissible evidence or order cumulative evidence
discontinued. Parties objecting to the introduction of
evidence shall state the precise grounds of such objection at
the time such evidence is offered.

PART G
DECISIONS BY THE BOARD AFTER HEARING

NEW SECTION

WAC 371-08-520 Contents of the record. The record
before the board in any adjudicative proceeding shall consist
of the decision or order appealed from, the notice of appeal
therefrom, responsive pleadings, if any, and notices of
appearances, and any other written applications, motions,
stipulations or requests duly filed by any party and written
reports or orders of the presiding officer. Such record shall
also include all depositions, if they are admitted at the
hearing, the transcript of testimony as provided in WAC
371-08-525, and other proceedings at the hearing, together
with all exhibits admitted. No part of the department’s
record or other documents shall be made part of the record
of the board unless admitted in evidence.

NEW SECTION

WAC 371-08-525 Preparation of transcripts. (1)
The board, in its discretion, may at any time cause a
transcript to be printed, but will not normally do so.

(2) When the board does not cause a transcript to b
printed, it shall be the obligation of the party wishing
transcript, or portions of it, to order the same from the board
reporter and assume the printing costs.
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NEW SECTION

WAC 371-08-530 Preparation of findings, conclu-
sions and orders. Upon request of the board or presiding
officer, findings, conclusions and orders shall be prepared by
counsel and be based upon the board’s oral or memorandum
opinion. The board or presiding officer may adopt, in whole
or in part, the parties’ findings, conclusions and orders or the
board may prepare its own findings, conclusions and orders.

NEW SECTION

WAC 371-08-535 Final decisions and orders. (1)
When the hearing on the appeal has been concluded, and
upon completion of the record and submission of the issues
for decision and order, a written final decision and order
concurred in by a majority of the board may be adopted
which shall contain findings and conclusions as to each
contested issue of fact and law.

(2) The record before the board shall be considered by
at least two of the members of the board: Provided, That if
two members cannot agree on a decision, the third member
must consider the record before the board: And provided
further, That if two members cannot agree on a decision in
any case, the substantive decision of the agency (or authori-
ty) will control in those cases where the appealing party has
the burden of proof.

(3) Copies of the final decision and order shall be
mailed by the board to each party to the appeal or to the
attorney or representative of record, if any. Service upon the
representative shall constitute service upon the party.

NEW SECTION

WAC 371-08-540 Review of permits under the
National Pollutant Discharge Elimination System. (1)
The provisions of this section shall apply only to review
proceedings before the board pertaining to permits issued by
the department under the provisions of the National Pollutant
Discharge Elimination System.

(2) In those cases where the board determines that the
department issued a permit that is invalid in any respect, the
board shall order the department to reissue the permit as
directed by the board and consistent with all applicable
statutes and guidelines of the state and federal governments.

NEW SECTION

WAC 371-08-545 Review of permits issued under
chapter 173-303 WAC. (1) This section shall only apply to
the board’s review of permits issued by the department under
chapter 173-303 WAC.

(2) In the event that the board determines that a depart-
ment permit under chapter 173-303 WAC is invalid in any
respect, the board shall remand the permit to the department
for reconsideration and appropriate action consistent with the
board’s order and federal and state law.

NEW SECTION

WAC 371-08-550 Petitions for reconsideration.
(1)(a) After issuance of a final decision, any party may file
a petition for reconsideration with the board. Such petition
must be filed within ten days of mailing of the final deci-
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sion. The board may require an answer to the petition.
Copies of the petition for reconsideration, and an answer, if
required, shall be served on the other parties of record.

(b) The filing of a petition for reconsideration does not
stay the effectiveness of the final decision of the board.

(c) In response to a petition for reconsideration, the
board may deny it, or may reverse or modify its decision or
may reopen the hearing. The board is deemed to have
denied the petition if, within twenty days from the date the
petition is filed, the board does not act on the petition or
specify a date by which it will act on the petition.

(2) The time for filing a petition for judicial review does
not commence until disposition of the petition for reconsider-
ation. However, the filing of a petition for reconsideration
is not a prerequisite for seeking judicial review.

(3) Copies of the final decision and order and of the
board’s disposition of any petition for reconsideration shall
be mailed by the board to each party to the appeal or to the
attorney or representative of record. Service on the repre-
sentative shall be deemed to be service on the party.

PART H
APPEALS FROM BOARD DECISIONS

NEW SECTION

WAC 371-08-555 Notice of appeal to the superior
court. All appeals from orders of the board shall be to a
superior court, unless the board certifies the order for direct
review to the court of appeals. In cases of appeal to
superior court, the appealing party shall file with the board
and all parties of record a copy of the notice of appeal to the
superior court.

NEW SECTION

WAC 371-08-560 Direct review to the court of
appeals upon certification by the board. (1) Within thirty
days after filing the petition for review with the superior
court, a party may file an application for direct review with
the superior court and must serve the board and all parties of
record. The application for direct review shall request the
board to file a certificate of appealability.

(2) If the board’s jurisdiction is among the issues on
review to the superior court, the board may, on its own
motion, file an application for direct review with the superior
court on the jurisdictional issue.

(3) From the date the board is served a copy of the
application for direct review under subsection (1) of this
section, the board shall have thirty days to grant or deny the
request to file a certificate of appealability. The board shall
file the certificate of appealability, or its decision denying
the certificate, together with the board’s final order being
appealed, with the superior court and serve the parties of
record.

(4) The board may issue a certificate of appealability if
it finds that delay in obtaining a final and prompt determina-
tion of the issues would be detrimental to any party or the
public interest, and either of the following:

(a) Fundamental and urgent state-wide or regional issues
are raised; or

(b) The proceeding is likely to have significant
precedential value.
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(5) The board shall state in the certificate of appealabili-
ty, or in its decision denying the certificate, which criteria
set forth in subsection (4) of this section it applied and how
those criteria were or were not met.

(6) Where the board issues a certificate of appealability,
the parties shall have fifteen days from the date the certifi-
cate is served to file a notice of discretionary review in the
superior court. The notice shall include a copy of both the
certificate of appealability and the final order or decision of
the board.

(7) If the appellate court accepts review, the certificate
of appealability shall be transmitted to the court of appeals
as part of the certified record.

(8) If the certificate of appealability is denied, review of
the board’s decision shall be by the superior court. The
superior court’s decision may be appealed to the court of
appeals.

NEW SECTION

WAC 371-08-565 Certification of record. Within
thirty days of receipt of a copy of the petition for judicial
review to the superior court or notice of acceptance of the
certificate of appealability by the court of appeals, the board
shall certify and transmit to the reviewing court the record
made before the board. Additional time for certification and
transmission of the record may be allowed by the reviewing
court. Normally the record will not include a transcript of
the testimony. Unless the board has caused a transcript to
be printed, arrangements for and costs of the written tran-
script shall be the obligation of the party seeking judicial
review.

PART 1
SEPA REVIEW OF BOARD ACTIVITIES

NEW SECTION

WAC 371-08-570 Applicability of SEPA guidelines.
The board has reviewed its authorized activities pursuant to
the SEPA rules and has found them all to be exempt from
that chapter.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 371-08-001
WAC 371-08-002

Purpose and applicability.
Commencement of adjudicative
proceedings.

Membership, function and
jurisdiction.

Board administration—Office
and address of the board.
Board administration—
Quorum.

Board administration—
Communications with the
board—Public records.

WAC 371-08-005
WAC 371-08-010
WAC 371-08-020

WAC 371-08-030

WAC 371-08-032 Definitions.
WAC 371-08-033 Service of documents on repre-
sentatives.

Proposed

[(52]

Washington State Register, Issue 96-10

WAC 371-08-035

WAC 371-08-040

WAC 371-08-050

WAC 371-08-055

WAC 371-08-061

WAC 371-08-065

WAC 371-08-071
WAC 371-08-075

WAC 371-08-080
WAC 371-08-085

WAC 371-08-100

WAC 371-08-104

WAC 371-08-106

WAC 371-08-125

WAC 371-08-130

WAC 371-08-140

WAC 371-08-144

WAC 371-08-146

WAC 371-08-147
WAC 371-08-148

WAC 371-08-150
WAC 371-08-155

WAC 371-08-156
WAC 371-08-162
WAC 371-08-165

WAC 371-08-167
WAC 371-08-180

WAC 371-08-183

WAC 371-08-184
WAC 371-08-185

Appearance and practice before
the board—Persons who may
and may not appear.
Appearance and practice before
the board—Appearance by
representative.

Appearance and practice before
the board—Withdrawal or
substitution of representatives.
Appearance and practice before
the board—Conduct.
Appearance and practice before
the board—Parties not repre-
sented by legal counsel—
Waiver of rules to prevent
manifest injustice.

Presiding officer—Powers and
duties.

Subpoenas.

Appeals to the board—Contents
of notice of appeal.

Appeals to the board—Time
for filing appeals.

Appeals to the board—IJurisdic-
tional requirements—Dismissal
on jurisdictional grounds.
Appeals to the board—
Correction or amendment of
notice.

Appeals to the board—Stays.
Appeals to the board—Inter-
vention.

Conferences—Purpose of pre-
hearing conferences.
Conferences—When held.
Conferences—Agreements at
prehearing conferences—
Prehearing orders.

Prehearing procedures—Tele-
phone.

Prehearing procedures—Use of
civil rules—Discovery.
Procedures—Motions.
Prehearing procedures—Sum-
mary judgment.
Hearings—Types of hearings.
Hearings—Election of type of
hearings.
Hearings—Assignment of
dates.

Hearings—Primary and second-
ary setting.
Hearings—Continuances, dis-
missal.

Dismissal or default.
Hearings—Procedures at hear-
ings.

Hearings—Standard and scope
of review—Burden of proof.
Hearings—Interpreters.
Hearings—Additional evidence
by presiding officer.
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Rules of evidence—
Admissibility criteria.

Rules of evidence—Official
notice—Matters of law.

Rules of evidence—Official
notice—Material facts.

Rules of evidence—Tentative
admission—Exclusion—
Discontinuance—Objections.
Disposition of adjudicative pro-
ceedings—Record.

Disposition of adjudicative
proceedings—Transcripts.
Disposition of adjudicative
proceedings—Preparation of
findings, conclusions and or-
ders.

Disposition of adjudicative pro-
ceedings—Final decisions and
orders—Petition for reconsider-
ation.

Disposition of adjudicative
proceedings—Final decisions
and orders.

Appeals to the courts—Notice
of appeal to the superior court.
Appeals to the courts—Certifi-
cation of record.

Computation of time.

Petitions for declaratory ruling.
Review of permits under the
National Pollutant Discharge
Elimination System.

Review of permits issued under
chapter 173-303 WAC.
Applicability of SEPA guide-
lines.

WAC 371-08-186
WAC 371-08-187
WAC 371-08-188

WAC 371-08-189

WAC 371-08-195
WAC 371-08-196

WAC 371-08-197

WAC 371-08-200

WAC 371-08-215

WAC 371-08-220
WAC 371-08-230

WAC 371-08-235
WAC 371-08-240
WAC 371-08-250

WAC 371-08-255

WAC 371-08-260

WSR 96-10-064
PROPOSED RULES
PERSONNEL RESOURCES BOARD
[Filed May 1, 1996, 8:07 a.m.}

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule: WAC 356-15-060 Shift premium
provisions and compensation.

Purpose: This rule describes shift premium provisions
and compensation.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Statute Being Implemented: RCW 41.06.150.

Summary: This modification is intended to clarify
situations where shift premium pay is appropriate.

Reasons Supporting Proposal: This proposal is intended
to clarify the existing rule.

Name of Agency Personnel Responsible for Drafting:
Sharon Whitehead, 521 Capitol Way South, Olympia, WA,
(360) 753-0468; Implementation and Enforcement: Depart-
ment of Personnel.
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Name of Proponent: Department of Personnel, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule describes situations where shift premium
pay is appropriate. The purpose of the rule describes when
employees shall be entitled to shift premium. This modifica-
tion is intended to clarify situations where shift premium pay
is appropriate.

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. Not required.

Hearing Location: Department of Personnel, 521
Capitol Way South, Olympia, WA, on June 13, 1996, at
10:00 a.m.

Assistance for Persons with Disabilities: Contact
Department of Personnel by June 6, 1996, TDD (360) 753-
4107, or (360) 586-0509.

Submit Written Comments to: Sharon Whitehead,
Department of Personnel, P.O. Box 47500, FAX (360) 586-
4694, by June 11, 1996.

Date of Intended Adoption: June 13, 1996.

May 1, 1996
Dennis Karras
Secretary

AMENDATORY SECTION (Amending WSR 93-12-086
(Order 419), filed 5/28/93, effective 7/1/93)

WAC 356-15-060 Shift premium provisions and
compensation. (1) Basic shift premium shall be paid in the
amount specified in WAC 356-15-061.

(2) For purposes of this section, evening shift is defined
as a work shift of eight or more hours which ends at or after
10 p.m. Night shift is defined as a work shift of eight or
more hours which begins by 3:00 a.m.

(3) Full time employees shall be entitled to basic shift
premium under the following circumstances:

(a) Employees whose assigned hours consist entirely of
evening and/or night shifts are entitled to shift premium for
all hours of their scheduled evening and/or night shifts and
for all additional hours which are worked and compensated.

(b) Employees are entitled to shift premium for all
scheduled hours after 6 p.m. or before 6 a.m.

(c) Employees assigned to work at least one, but not all,
night and/or evening shifts, are entitled to shift premium for
those scheduled evening or night shifts, and for all additional
hours which are worked and compensated.

((@-Eﬁpbyegs—%&mgu}afbﬁemw#&seheg-
: oem)

(4) Part-time and intermittent employees shall be
entitled to basic shift premium under the following circum-
stances:

(a) For all assigned hours of work after 6 p.m. and
before 6 a.m.

(b) For assigned full night or evening shifts, as defined
in subsection (2) of this section.
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(5) Monthly shift premium rates: In cases where shift
premium hours are regularly scheduled over a year, agencies
may pay shift premium at a monthly rate which is equal for
all months of the year. Such monthly rates shall be calculat-
ed by dividing twelve into the amount of shift premium an
employee would earn in a year if the hourly rules in subsec-
tion (2) of this section were applied. This option is granted
to simplify bookkeeping and is not authorized to establish
shift premium rates higher or lower than those set by the
board.

(6) Shift premium and overtime: When an employee is
compensated for working overtime during hours for which
shift premium is authorized in this section, the overtime rate
shall be calculated using the "regular rate” as defined in
WAC 356-05-353.

(7) Payment during leave and for holidays not scheduled
to work: Employees eligible for shift premium for their
scheduled shifts will receive the same proportion of shift
premium for respective periods of authorized paid leave and
for holidays not worked which fall within their usual
scheduled shift.

WSR 96-10-065
PROPOSED RULES
PERSONNEL RESOURCES BOARD
[Filed May 1, 1996, 8:09 a.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule: WAC 251-10-030 Layoff.

Purpose: This rule describes procedures for layoff.

Statutory Authority for Adoption: Chapter 41.06 RCW,

Statute Being Implemented: RCW 41.06.150.

Summary: The modification is to clarify and reinstate
language that was previously removed.

Name of Proponent: Department of Personnel, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Sharon Whitehead, 521 Capitol Way South, Olympia, WA
(360) 753-0468; Implementation and Enforcement: Depart-
ment of Personnel.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule describes the procedure for layoff. An
appointing authority may layoff or reduce the number of
working hours or the work year of an employee without
prejudice because of lack of funds or lack of work. This
modification is to reinstate language that was previously
removed and to clarify that an appointing authority may also
layoff or reduce the number of working hours or the work
year of an employee without prejudice due to reorganization
for efficiency purposes.

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. Not required.
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Hearing Location: Department of Personnel, 521
Capitol Way South, Olympia, WA, on June 13, 1996, at
10:00 a.m.

Assistance for Persons with Disabilities: Contact
Department of Personnel by June 6, 1996, TDD (360) 753-
4107, or (360) 586-0509.

Submit Written Comments to: Sharon Whitehead,
Department of Personnel, P.O. Box 47500, FAX (360) 586-
4694, by June 11, 1996.

Date of Intended Adoption: June 13, 1996.

May 1, 1996
Dennis Karras

Secretary

AMENDATORY SECTION (Amending WSR 93-01-155,
filed 12/23/92, effective 2/1/93)

WAC 251-10-030 Layoff. (1) An appointing authority
may layoff or reduce the number of working hours or the
work year of an employee without prejudice because of lack
of funds or lack of work and/or for reorganization for
efficiency purposes.

(2) Each institution shall develop for approval by the
director a layoff procedure based upon layoff seniority as
defined in WAC 251-01-245, to include as a minimum:

(a) Clearly defined layoff unit(s), in order to minimize
the disruption of an institution’s total operation, and

(b) Provision for veterans preference for eligible
veterans and their unmarried widows/widowers as defined in
WAC 251-10-045.

(3) A permanent status employee scheduled for layoff
shall receive written notice of any available options in lieu
of layoff as provided in subsections (5) and (6) of this
section. The employee shall be given no less than three
working days to select an option, if available, or to elect to
be laid off and/or be placed on the appropriate institution-
wide layoff list(s).

(4) Written notice of at least fifteen calendar days must
be given to the employee after he/she has selected one of the
options or upon completion of the option period.

(5) Within the layoff unit, a permanent status employee
scheduled for layoff shall be offered employment options to
position(s):

(a) For which he/she meets any specific position
requirements;

(b) Which are comparable, as determined by the
personnel officer; and

(c) Which are in:

(1) Class(es) in which the employee has held permanent
status which have the same or lower salary range maximum
as the current class;

(ii) Lower class(es) in those same class series for which
the employee is qualified.

The employee may exercise either option subsection
(5)(c)(i) or (ii) of this section provided that the employee
being replaced is the least senior in a comparable position in
the class and has less layoff seniority than the employee
replacing him/her. A vacant position, if available, should be
considered to be the position in the class held by the least
senior person. The employee may elect to have access to
less-than-comparable positions by so notifying the personnel
officer in writing.
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(6) Except as provided in WAC 251-10-035, a perma-
nent employee scheduled for layoff who has no options
available under subsection (5) of this section shall be offered
position(s) as follows:

(a) The personnel officer will offer in writing not less
than three positions from among the highest available classes
(unless the total available is less than three); provided that
any position(s) offered must be:

(i) At the same level or lower than the class from which
the employee is being laid off; and

(i1) Vacant or held by a provisional, temporary, or
probationary employee; and

(iii) In a class for which the employee being laid off
meets the minimum qualifications and can pass the appropri-
ate qualifying examination.

(b) The employee will be required to indicate within
three working days his/her interest in a specific class(es) so
that the personnel officer may schedule the appropriate
examination(s).

(c) Upon satisfactory completion of the examination(s)
the employee will be offered option(s) to specific position(s),
including salary information.

(d) Employees appointed to positions through provisions
of this subsection will be required to serve a trial service
period.

(7) In order to be offered a layoff option or return from
layoff to a position for which specific position requirements
have been documented in accordance with WAC 251-18-
255(1), the employee must demonstrate a satisfactory level
of knowledge, skill, or ability on the specific position re-
quirements.

(8) In a layoff action involving a position for which a
particular sex is a bona fide occupational requirement, as
approved by the Washington state human rights commission,
the most senior employee meeting the occupational require-
ments may be retained in the position over more senior
employees in such class who do not meet the occupational
requirement.

(9) When it is determined that layoffs will occur within
a unit, the personnel officer will:

(a) Provide a copy of the institution’s reduction in force
procedure to all employees subject to layoff;

(b) Advise each employee in writing of available
options in lieu of layoff;

(c) Advise each employee in writing of the specific
layoff list(s) upon which he/she may be placed as required
per WAC 251-10-055 and 251-10-035;

(d) Provide information about the process by which the
employee may make application for state-wide layoff lists,
as required per WAC 251-10-060(7);

(e) Advise each employee in writing of the right to
appeal his/her layoff to the board per WAC 251-12-080.

(10) Layoff actions for employees of special employ-
ment programs as identified in WAC 251-19-150 shall be
administered as provided in WAC 251-10-035.

WSR 96-10-065

WSR 96-10-066
PROPOSED RULES
PERSONNEL RESOURCES BOARD
[Filed May 1, 1996, 8:10 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 95-
19-096.

Title of Rule: WAC 356-42-045 Union shop elections.

Purpose: This rule provides guidelines on union shop
elections.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Statute Being Implemented: RCW 41.06.150.

Summary: This proposal adds language to determine
when an election would need to be conducted due to the
modification of bargaining units when all or part of state
agencies are merged.

Name of Agency Personnel Responsible for Drafting:
Sharon Whitehead, 521 Capitol Way South, Olympia, WA,
(360) 753-0468; Implementation and Enforcement: Depart-
ment of Personnel.

Name of Proponent: Washington Federation of State
Employees, AFL-CIO, private.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule describes the process and guidelines for
union shop representation elections. This modification adds
language to determine when an election would need to be
conducted due to the modification of bargaining units when
all or part of state agencies are merged.

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. Not required.

Hearing Location: Department of Personnel, 521
Capitol Way South, Olympia, WA, on June 13, 1996, at
10:00 a.m.

Assistance for Persons with Disabilities: Contact
Department of Personnel by June 6, 1996, TDD (360) 753-
4107, or (360) 586-0509.

Submit Written Comments to: Sharon Whitehead,
Department of Personnel, P.O. Box 47500, FAX (360) 586-
4694, by June 11, 1996.

Date of Intended Adoption: June 13, 1996.

May 1, 1996
Dennis Karras
Secretary

AMENDATORY SECTION (Amending WSR 89-02-011
(Order 312), filed 12/28/88, effective 2/1/89)

WAC 356-42-045 Union shop elections. (1) An
employee organization is eligible to petition for a union shop
representation election if the employee organization is
certified as exclusive bargaining representative for a bargain-
ing unit in accordance with WAC 356-42-030.

(2) Upon receipt of a valid petition from the certified
exclusive bargaining representative, the director or designee
shall order a union shop representation election. If the
employee organization does not already have the opinion of
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counsel required by WAC 356-42-010(3) on file with the
director, the petition shall not be considered complete until
such an opinion is provided.

(3) The election will be conducted under the general
procedures outlined in WAC 356-42-042.

(4) A petitioning employee organization will be certified
as union shop representative if a majority of the employees
who are included in the bargaining unit vote in favor of the
union shop.

(5) The petitioning employee organization shall take
great care to avoid making untrue statements concerning
union shop election issues.

(6) The appointing authority shall cooperate with the
director or designee to assure that eligible employees have
a maximum opportunity to vote in union shop elections.

(7) The appointing authority, supervisors, and other
representatives of management shall remain neutral on the
questions, merits and issues of the union shop and the
petitioning employee organization for the purposes of union
shop elections; except that such individuals who are mem-
bers of the bargaining unit shall have the right to express
their personal opinions and beliefs regarding the issues when
their positions are included in the bargaining unit. If an
objection is made by the petitioning employee organization
or by an employee included in the bargaining unit to written
or oral statements made by the appointing authority, supervi-
sors or other representatives of management, the director or
designee shall investigate the objection and determine the
appropriate remedy if the objection is found to be meritori-
ous.

(8) When the board, pursuant to WAC 356-42-020, adds
a new classification of employees into an existing bargaining
unit which has a union shop provision in place or modifies
a unit pursuant to WAC 356-42-020(8), such action shall
effect an automatic request for a new union shop certifica-
tion election to determine the desires of the employees of the
new or modlﬁed umt_(_) unless ((-fewer—t-haﬂ—t-wel-ve—memhs

(a) Fewer than twelve months have lapsed since the last
union shop election; or

((¢a¥)) (b) The same employee organization is the
certified union shop representative for each of the units
being combined; or

((#¥)) (c) The results of the union shop election
previously held still represent a majority vote in favor of the
union shop provision in the new unit; or

((¢eY)) (d) A majority of the incumbents in the positions
to be added have signed a petition indicating acceptance of
the union shop condition.

(9) No union shop election petition will be honored
within twelve months following the director’s certification of
the results of a prior union shop certification election or a
prior union shop decertification election.

WSR 96-10-071
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed May 1, 1996, 9:38 am.]

Original Notice.

Proposed
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Preproposal statement of inquiry was filed as WSR 96-
06-050.

Title of Rule: Rules relating to commercial feeds.

Purpose: To revise current rules to correspond with the
changes on the amended commercial feed law.

Statutory Authority for Adoption: RCW 15.53.9012.

Statute Being Implemented: Chapter 15.53 RCW.

Summary: The proposed rules repeal outdated sections,
add new definitions, specify label requirements and incorpo-
rate federal regulations on good manufacturing practices.

Reasons Supporting Proposal: Establishes labeling
requirements, prohibits adulteration of commercial feeds.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Ali Kashani, Olympia,
(360) 902-2028.

Name of Proponent: American Feed Industry Associa-
tion; Pacific Northwest Grain and Feed Association; Ray
Gearheart of Ferndale Grain, Kathy Reinbold of ADM
Animal Health and Nutrition, Elizabeth Nifong of Land O’
Lakes; and Washington State Department of Agriculture,
private and governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed rules relating to commercial feeds
were developed primarily as the result of amendments made
to chapter 15.53 RCW, Commercial feed law. Some of the
most notable changes in the feed law made in 1995 were to
switch from label registration (of commercial feeds, other
than pet food and specialty pet food), to facility licensing, to
determine guaranteed analysis requirements on labels by
rule, and adopt current good manufacturing practice regula-
tions for medicated articles and medicated feeds. The
purpose of the rule is to reestablish minimum labeling
requirements, to include good manufacturing practices, adopt
terms and definitions that are specified in the 1996 Associa-
tion of American Feed Control Officials publication. The
anticipated effects will be to continue to give the purchasers
of the commercial feeds information with regards to the
quality of feed, to minimize possibility of commercial feeds
to be adulterated or misbranded and to use names, defini-
tions and terms that are defined and standardized between
the feed industry and the feed control officials.

Proposal Changes the Following Existing Rules: Repeal
WAC 16-200-640 Livestock remedies; repeal WAC 16-200-
650 Concentrates, minerals and medicine; include specific
commodity exemptions from the definition of "commercial
feed"; adopt names and definitions for commercial feeds as
they appear in the 1996 official publication of the AAFCO;
add definitions for "quantity statement” and "facility";
prescribe label format to include feeds containing drugs and
nonprotein nitrogen; establish limitations in the range of
guarantees for calcium and salt when they are added to
mineral feeds; include directions and precautionary state-
ments on the label of commercial feeds containing additives
for safe and effective use; commercial feed license require-
ments; adopt good manufacturing practice regulations for
Type A Medicated Articles and Type B and Type C medi-
cated feeds as published in the Code of Federal Regulations.

No small business economic impact statement has been
prepared under chapter 19.85 RCW.
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Analysis on why no small business economic impact
statement is required for the proposed “rules relating to
commercial feeds."

Recognizing that most feed manufacturers and distribu-
. tors are small business operations, the proposed rules were
developed with special consideration to minimize any
possible economic impact on their interests. The following
considerations were made to further reduce any possible
economic impact on small businesses:

The incorporation of new labeling information, adopted
in the model regulation by Association of American Feed
Control Officials (AAFCQ), is deferred to a future date wuntil
several other states have incorporated such requirements in
their rules. Although the proposed rules do not include the
AAFCO labeling information, as requirements, labels that
meet the model regulations are accepted for distribution in
the state of Washington.

Good manufacturing practice (GMP) regulations are
proposed to be adopted for only facilities that manufacture
medicated feed. These regulations are already required at
the federal level under the Code of Federal Regulations,
Title 21, Parts 225, Section 225.1-225.202 and Part 226,
Section 226.1-226.115. Most firms which produce
nonmedicated feeds are small businesses are not included for
GMP requirements in the rules at this time.

Most of the other changes are proposed in order to
either correspond to the changes in the commercial feed law
(chapter 15.53 RCW), or to achieve a greater degree of
uniformity with many of other states’ current feed rules.

Labeling requirements are virtually the same as they
were before revisions were made to the commercial feed law
in 1995. Guaranteed analysis information is to be deter-
mined by rules, as stated in the statute, which is partly the
purpose of rules adoption. The labeling information with
respect to guaranteed analysis is currently provided by the
feed manufacturers. Adoption of these rules will enforce the
standards to continue to be followed by all members of the
industry for consumer protection purposes. This will give
the department a tool to monitor a quality control program
by sampling commercial feeds in distribution, a practice that
is currently underway.

Adoption of rules is not expected to cause any addition-
al cost to small businesses.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. The Washington State Department of
Agriculture is not a named agency under section 201.

Hearing Location: ESD 101, 4022 East Broadway,
Spokane, WA 99202 and Washington Interactive Television,
@ Seattle Community College, 1500 Harvard, Seattle, WA
98122, on June 18, 1996, at 2:00 p.m.

Assistance for Persons with Disabilities: Contact Cathy
Jensen by June 20, 1996, TDD (360) 902-1996.

Submit Written Comments to: Ali Kashani, Feed and
Fertilizer Programs Administrator, Washington State Depart-
ment of Agriculture, P.O. Box 42560, Olympia, WA 98504,
FAX (360) 902-2093, by June 20, 1996.

Date of Intended Adoption: July 5, 1996.

May 1, 1996
John Daly
Assistant Director

WSR 96-10-071

AMENDATORY SECTION (Amending Order 1016, filed
5/20/66)

WAC 16-200-750 Definitions ((effeed-ingredients))

and terms. (1) The names and definitions for commercial
feeds shall be the Official Definition of Feed Ingredients
adopted by the Association of American Feed Control
Officials (AAFCQ), as they appear in the 1996 official
publication of the association, except as the department
designates otherwise in specific cases.

Note: A copy of the 1996 official publication of the association of
American Feed Control Officials is on file with the department.
Copies may be obtained from AAFCO Treasurer; Georgia
Department of Agriculture; Plant Food, Feed and Grain Divi-

sion; Capitol Square; Atlanta, GA 30334.

(2) The terms used in reference to commercial feeds
shall be the Official Feed Terms adopted by the AAFCO, as
they appear in_the 1996 official publication of the associa-
tion, except as the department designates otherwise in
specific cases.

(3) The following commodities are hereby declared
exempt from the definition of commercial feed, under the
provisions of RCW 15.53.901(2): Raw meat, loose salt, hay,
straw, stover, silages, cobs, husks, and hulls when unground
and when not mixed or intermixed with other materials:
Provided, That these commodities are not adulterated within
the meaning of RCW 15.53.902.

(4) The term "quantity statement” means the net weight
(mass) as defined in RCW 19.94.010 (1)(i), net volume
(liquid or dry) or count.

(5) The following definitions, in addition to the official
definitions adopted by AAFCO, as published in the 1996
edition, are adopted:

(a) Pea meal is a pea product resulting from the grind-
ing of whole peas which are reasonably free of other crop
seeds, weeds, and mold. It shall contain not less than twenty
percent crude protein and not more than eight percent crude
fiber.

((2)) (b) Pea by-products meal is a product containing
light and broken peas, and offal from pea cleaning, which
includes chips, pea powder, pea hulls, and screenings. It
shall contain not less than fifteen percent crude protein nor
more than thirty percent crude fiber.

((632)) (c) Pea screenings meal consists primarily of the
various separates obtained from the screening and cleaning
of peas. It shall contain not less than ten percent crude
protein nor more than thirty-eight percent crude fiber.

((&4)) (d) Pea bran consists primarily of the various
separates obtained from the pea splitting operation. It shall
contain not less than ten percent crude protein nor more than
thirty-eight percent crude fiber.

((5y Pouliry-by-productsfor minkfeed-shall-consist-of
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1)) (e) Grass seed by-products meal or pellets is a
ground product consisting of light and broken seeds, hulls,
chaff, straw, and a portion of the weed seeds; excluding
sand, dirt, and heavy weed seeds.

((68))) (f) Grass seed screenings meal or pellets is the
product obtained from the cleaning of various grass seed and
shall be comprised chiefly of hulls.

(($99)) (g) Dehydrated ((alfelfa—or)) grass meal is the
aerial portion of the plant cut prior to formation of seed
reasonably free of other crop plants, weeds, and mold, which
has been finely ground and dried by thermal (artificial)
means. If a species name is used, the product must corre-
spond thereto.

(h) Facility is defined as any place where a commercial
feed is manufactured, sold or stored for later distribution.

NEW SECTION

WAC 16-200-755 Label format. (1) Except as
provided for in subsection (2) of this section, commercial
feed, other than customer-formula feed, shall be labeled with
the information prescribed in this section on the principal
display panel of the product and in the following general
format:

(a) Product name and brand name if any;

(b) If a drug is used, the label shall include:

(i) The word "medicated” directly following and below
the product name in type size, no smaller than one-half the
type size of the product name;

(ii) The purpose of the medication (claim statement);

(iii) An active drug ingredient statement listing the
active drug ingredients by their established name and the
amounts in accordance with WAC 16-200-770(5);

(c) Directions for use and precautionary statements or
reference to their location if the detailed feeding directions
and precautionary statements required by WAC 16-200-795
and 16-200-830 appear elsewhere on the label;

(d) The guaranteed analysis of the feed required under
the provisions of RCW 15.53.9016 (1)(b). This shall include
the following items, unless exempted in subsection (2) of
this section, in the order listed:

(i) Minimum percentage of crude protein;

(ii) Maximum or minimum percentage of equivalent
protein from nonprotein nitrogen as required in WAC
16-200-770(8);

(i) Minimum percentage of crude fat;

(iv) Maximum percentage of crude fiber;

(v) Moisture guarantees shall be shown as a part of the
guaranteed analysis on the labels of all canned pet foods and
specialty pet foods. When water is added in the preparation
of canned foods for animals, water must be listed as an
ingredient;

(vi) For mineral feeds the guaranteed analysis shall
include the following, if added:

(A) Minimum and maximum percentages of calcium
(Ca);

(B) Minimum percentage of phosphorus (P);

(C) Minimum and maximum percentages of salt (NaCl);
and

(D) Other minerals;

(vii) Vitamins in such terms as specified in WAC
16-200-770(4),
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(viii) Total sugars as invert on dried molasses products
or products being sold primarily for their sugar content;

(ix) Viable lactic acid producing microorganisms for use
in silages in terms specified in WAC 16-200-770(10);

(e) Feed ingredients, collective terms for the grouping
of feed ingredients, or appropriate statements as provided
under the provisions of RCW 15.53.9016 (1)(c):

(i) The name of each ingredient as defined in the 1996
Official Publication of the Association of American Feed
Control Officials, common or usual name, or one approved
by the department;

(ii) Collective terms for the grouping of feed ingredients
as defined in the Official Definitions of Feed Ingredients
published in the 1996 Official Publication of the Association
of American Feed Control Officials in lieu of the individual
ingredients: Provided, That:

(A) When a collective term of a group of ingredients is
used on the label, individual ingredients within that group
shall not be listed on the label;

(B) The manufacturer shall provide the feed control
official, upon request, with a list of individual ingredients,
within a defined group, that are or have been used at
manufacturing facilities distributing in or into the state;

(f) Name and principal mailing address of the manufac-
turer or person responsible for distributing the feed. The
principal mailing address shall include the street address,
city, state, and zip code; however the street address may be
omitted if it is shown in the current city directory or tele-
phone directory;

(g) Quantity statement.

(2) Exemptions.

(a) A mineral guarantee is not required when the feed
or feed ingredient is not intended, or represented or does not
serve as a principal source of that mineral to the animal.

(b) Guarantees for vitamins are not required when the
commercial feed is neither formulated for, nor represented in
any manner as a vitamin supplement.

(c) Guarantees for crude protein, crude fat, and crude
fiber are not required when the commercial feed is intended
for purposes other than to furnish these substances or they
are of minor significance relating to the primary purpose of
the product, such as drug premixes, mineral or vitamin
supplements, and molasses.

(d) Guarantees for microorganisms are not required
when the commercial feed is intended for a purpose other
than to furnish these substances or they are of minor
significance relating to the primary purpose of the product,
and no specific label claims are made.

(3) The information required by subsection (1)(a) and
(b) and (d) through (g) of this section must appear in its
entirety on one side of the label or container.

(4) The information required by subsection (1)(c) of this
section shall be displayed in a prominent place on the label
or container but not necessarily on the same side as the
above information. When the information required by
subsection (1)(c) of this section is placed on a different side
of the label or container, it must be referenced on the front
side with a statement such as "see back of label for direc-
tions for use." None of the information required by RCW
15.53.9016 shall be subordinated or obscured by other
statements or designs.
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(5) No printed or written matter or design (e.g., picture
of animal or bird) of any kind shall be attached to, appear
on, or be distributed with feed if such matter is misleading
or incorrect, or at variance in any respect with the informa-
tion on the principal label. Labeling which suggests that
presence of added enzyme-bearing materials improves
utilization of a commercial feed is prohibited.

(6) No statement may appear on a label which refers to
or compares properties of the package contents to some other
competitive products unless such other competitive product
is specifically identified. A negative statement is not
allowed on a label except when this provides information
deemed by the director to be beneficial to the purchaser.

(7) Customer-formula feed shall be labeled with the
information prescribed using labels, invoice, delivery ticket,
or other shipping document bearing the following informa-
tion:

(a) The name and address of the manufacturer;

(b) The name and address of the purchaser;

(c) The date of delivery;

(d) The product name and the quantity statement;

(e) The product name and quantity statement of each
commercial feed and each other ingredient used in the
customer-formula feed must be on file at the plant producing
the product. These records must be kept on file for one year
after the date of the last sale. This information shall be
available to the purchaser, the dealer making the sale, and
the department on request;

(f) The direction for use and precautionary statements as
required by WAC 16-200-795 and 16-200-830;

(2) If a drug is used, the labeling shall include:

(i) The purpose of the medication (claim statement);

(i) The established name of each active drug ingredient
and the level of each drug used in the final mixture ex-
pressed in accordance with WAC 16-200-770(5).

(8) When bulk commercial feeds are sacked and offered
for sale, each container shall be accompanied by a label in
accordance with the provisions of RCW 15.53.9016(1).

(9) All bulk deliveries of commercial feed shall be
accompanied by a label or a shipping document in accor-
dance with the provisions of RCW 15.53.9016(1).

AMENDATORY SECTION (Amending Order 1164, filed
10/1/70)

WAC 16-200-760 Brand and product names. (1)
The brand or product name must be appropriate for the
intended use of the feed and not be misleading. If the name
indicates the feed is made for a specific use, the character of
the feed must conform therewith. A mixture labeled "dairy
feed," for example, must be suitable for that purpose.

(2) When not specifically stated in chapter 15.53 RCW
or otherwise designated by the department, the department
will be guided by the definitions of feed ingredients and feed
terms as established in the ((fatest)) 1996 official publication
of the Association of American Feed Control Officials in
accepting product names for single ingredient feeds.

(3) A name of a commercial feed shall not be derived
from one or more ingredients of a mixture to the exclusion
of other ingredients and shall not be one representing any
component of a mixture unless all components are included
in the name: Provided, That if any ingredient or combina-
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tion of ingredients is intended to impart a distinctive charac-
teristic to the product which is of significance to the pur-
chaser, the name of that ingredient or combination of
ingredients may be used as a part of the brand name or
product name, if in the opinion of the department, the
ingredient or combination of ingredients is present in
sufficient quantity to impart a distinctive characteristic to the
product, that it does not constitute a representation that the
ingredient or combination of ingredients is present to the
exclusion of other ingredients, and that it is not otherwise
false or misleading.

(4) The word vitamin, or a contraction thereof, or any
word suggesting vitamin, can be used only in the name of a
feed which is represented to be a vitamin supplement, and
which is labeled with the minimum content of each vitamin
declared, as specified in WAC 16-200-770((639)) (4.

(5) The term "mineralized" shall not be used in the
name of a feed except "trace mineralized salt.” When so
used, the product must contain significant amounts of trace
minerals which are recognized as essential for animal
nutrition.

(6) When the brand name carries a percentage value, it
shall be understood to signify protein and/or protein equiva-
lent content. If any other percentage values are used in
brand names, they must be followed by the proper descrip-
tion.

(7) Commercial feed shall be considered as a distinct
brand when differing either in guaranteed analysis, trademark
name, or any other characteristic method of marking:
Provided, That a brand may be sold in various physical
forms.

(8) The word "protein" shall not be permitted in the
brand name of a feed that contains added nonprotein
nitrogen.

(9) The term "meat” and "meat by-products” shall be
qualified to designate the animal from which the meat and

meat by-products is derived unless the meat and meat by-

products are made from cattle, swine, sheep and goats.

AMENDATORY SECTION (Amending Order 1016, filed

5/20/66)

WAC 16-200-770 Expression of guarantees. (1) The
guarantees for crude protein, equivalent protein from

nonprotein nitrogen, crude fat, crude fiber and mineral

guarantees (when required) will be in terms of percentage.

(2) The sliding-scale method of expressing guarantees
(for example, protein fifteen to eighteen percent) is prohibit-
ed, except as specifically provided by the law or by ((regute-

(3) Mineral feeds shall be labeled with guarantees for
the minimum and maximum percentages of calcium, mini-

mum percentage of phosphorus, minimum and maximum

percentages of salt, and minimum or maximum of other

minerals as specified, if added.
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(a) When the calcium and salt guarantees are given in
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are to be fed continuously as the sole ration, are not required

the guaranteed analysis, they shall be stated and conform to

to make quantitative guarantees except as specifically noted

the following:
(i) When the minimum is below 2.5%, the maximum

in_the Federal Food Additive Regulations for certain antibiot-
ics, wherein, quantitative guarantees are required regardless

shall not exceed the minimum by more than 0.5 percentage

of the level or purpose of the antibiotic.

point.
(ii) When the minimum is 2.5% but less than 5.0%, the

(d) The term "milligrams per pound" may be used for

drugs or antibiotics in_those cases where a dosage is given

maximum shall not exceed the minimum by more than one

in "milligrams” in the feeding directions.

percentage point.

(iii) When _the minimum is above 5.0% or greater the
maximum shall not exceed the minimum by more than 20%
of the minimum_and in no case shall the maximum exceed
the minimum by more than five percentage points.

(b) When required, guarantees for minimum potassium,
magnesium, sulfur and maximum fluoride shall be stated in
parts per million (ppm) when the concentration is less than
10,000 ppm and in percentage when the concentration is
10,000 ppm (1%) or greater.

(4) Guarantees of minimum vitamin content of commer-
cial feeds ((and-feed-supplements)) shall be listed in the
order specified and shall be stated in ((amts—ef)) mllllgrams
per pound (¢

(6) Pursuant to RCW 15.53.9016 (1)((¢e3)) (b) of the
law, all commercial feeds except poultry laying rations,
containing five percent or more mineral ingredients shall
1nclude in the guaranteed analys1s the minimum ((&nd

the—m-tmmum)) percentages of phosphorus (P) and nodme (I)
if added. Minerals, except salt (NaCl), when quantitatively
guaranteed, shall be stated in terms of percentage of the
element. Should the registrant choose to guarantee minerals
of commercial feeds with less than five percent of mineral
ingredients, these guarantees shall be stated as above.
((659)) (D Poultry laying rations containing twelve
percent or more mineral ingredients shall be considered
mineral feeds and subject to the requirements of subsection

((¢H-above)) (6) of this section.

((@@enmere&al—-feeds—w*neh—need—net—tae—lebe}eei-fe

€4})) unless otherwise specified:

(a) Vitamin A, other than precursors of Vitamin A, in

brMelasses-
{e)yPrug-eompetnds:)) (8) Commercial feeds containing

any added nonprotein nitrogen shall be labeled as follows:
(a) For ruminants:
(i) Complete feeds, supplements, and concentrates
containing added nonprotein nitrogen and containing more
than 5% protein from natural sources shall be guaranteed as

International Units per pound.

(b) Vitamin D-3 in products offered for poultry feeding,
in_International Chick Units per pound.

(c) Vitamin D, for other uses, in International Units per

follows:

Crude protein, minimum, ....... T

(This includes not more than ....... % equivalent crude
protein

pound.
(d) Vitamin E, in International Units per pound.

(e) Concentrated oils and feed additive premixes

from nonprotein nitrogen.)
(ii) Mixed feed concentrates and supplements containing
less than 5% protein from natural sources may be guaranteed

containing vitamins A, D, and/or E may, at the option of the

as follows:

distributor be stated in units per gram instead of units per

pound.
(f) Vitamin B-12, in milligrams or micrograms per

pound.
{(g) All other vitamin guarantees shall express the

Equivalent crude protein from nonprotein nitrogen,
minimum, ............ %

(iii) Ingredient sources of nonprotein nitrogen such as
Urea, DiAmmonium Phosphate, Ammonium Polyphosphate
Solution, Ammoniated Rice Hulls, or other basic nonprotein

vitamin activity in milligrams per pound in terms of the

nitrogen_ingredients referenced under WAC 16-200-750 shall

following: Menadione; riboflavin; d-pantothenic acid:

be guaranteed as follows:

thiamine; niacin; vitamin B-6; folic acid, choline, biotin,
inositol; p-amino benzoic acid; ascorbic acid; and carotene.

Nitrogen, minimum, ........... % equivalent crude protein
from nonprotein nitrogen, minimum, .......... %

(5) Guarantees for drugs shall be stated in terms of
percent by weight, except:
(a) Antibiotics, present at less than 2,000 grams per ton

(b) For nonruminants;
(1) Complete feeds, supplements and concentrates
containing crude protein from all forms of nonprotein

(total) of commercial feed shall be stated in grams per ton

nitrogen, added as such, shall be labeled as follows:

of commercial feed. Crude protein, minimum, ........... %o

(b) Antibiotics, present at 2,000 or more grams per ton (This includes not more than .......... % equivalent crude
(total) of commercial feed, shall be stated in grams per protein which is not nutritionally available to species of
pound of commercial feed. animals.)

(c) Labels for commercial feeds containing growth
promotion and/or feed efficiency labels of antibiotics, which

(ii) Premixes, concentrates or supplements intended for
nonruminants containing more than 1.25% equivalent crude

Proposed
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protein from all forms of nonprotein nitrogen, added as such,
must contain adequate directions for use and prominent
statement:

WARNING:

This feed must be used only in accordance with directions
furnished on the label.

(9) Mineral phosphatic materials for feeding purposes
shall be labeled with the guarantee for minimum and
maximum percentage of calcium (when present), the mini-
mum percentage of phosphorus, and the maximum percent-
age of fluorine.

(10) Guarantees for microorganisms shall be stated in
colony forming units per gram (CFU/g) when directions are
for using the product in grams, or in colony forming units
per pound (CFU/Ib) when directions are for using the
product in pounds. A parenthetical statement following the
guarantee shall list each species in order of predominance.

AMENDATORY SECTION (Amending Order 1164, filed
10/1/70)

WAC 16-200-790 Ingredient statement. (((H)-FEaeh

d = st-b rarred- e
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permitted:)) (1) As provided in WAC 16-200-755 (1)(e), the
name of each ingredient or collective term for the grouping
of ingredients, when required to be listed, shall be the name
defined in the Official Definitions of Feed Ingredients as
published in the 1996 Official Publication of the Association
of American Feed Control Officials, the common or usual
name, or one approved by the department.

(2) The name of each ingredient must be shown in
letters or type of the same size.

(3) No reference to quality or grade of an ingredient
shall appear in the ingredient statement of a feed.

(4) The term "dehydrated” may precede the name of any
product that has been artificially dried.

(5) A single ingredient product defined by the Associa-
tion of American Feed Control Officials, as published in the
1996 official publication of Association of American Feed
Control Officials, is not required to have an ingredient
statement.

(6) Tentative definitions for ingredients shall not be
used until adopted as official, unless no official definition
exists or the ingredient has a common accepted name that
requires no definition, (i.e., sugar).

(7) When the word "iodized" is used in connection with
a feed ingredient, the feed ingredient shall contain not less
than 0.007% iodine, uniformly distributed.

(8) The term "degermed” must precede the name of any
product from which the germ was wholly or partially
removed.

(9) The use of commercial, copyrighted brand, or trade
names in the guarantees and ingredient listing shall not be

permitted.

NEW SECTION

WAC 16-200-795 Directions for use and precaution-
ary statements. (1) Directions for use and precautionary
statements on the labeling of all commercial feeds and
customer-formula feeds containing additives (including
drugs, special purpose additives, or nonnutritive additives)
shall:

(a) Be adequate to enable safe and effective use for the
intended purposes by users with no special knowledge of the
purpose and use of such articles; and

(b) Include, but not be limited to, all information
described by all applicable regulations of the Code of
Federal Regulations, Title 21, parts 500-599 under the
Federal Food, Drug and Cosmetic Act as provided in the
1995 edition.

Note: The Food and Drug Administration’s regulations are published
in the Code of Federal Regulations, and are available in book
format from the Superintendent of Documents, Government
Printing Office, Washington, D.C. 20402. A copy of the 1995
edition, Parts 200-599 is on file with the department.

(2) Adequate directions for use and precautionary
statements as identified in subsection (1) of this section are
required for feeds containing nonprotein nitrogen as specified
in WAC 16-200-830.
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(3) Adequate directions for use and precautionary
statements necessary for safe and effective use as identified
in subsection (1) of this section are required on commercial
feeds distributed to supply particular dietary needs or for
supplementing or fortifying the usual diet or ration with any
vitamin, mineral, or other dietary nutrient or compound.

AMENDATORY SECTION (Amending Order 5038, filed
3/31/94, effective 5/1/94)

WAC 16-200-805 Tonnage fees. Pursuant to RCW
15.53.9018, ((beginning-May—+-—19945)) each initial distribu-
tor of a commercial feed in this state shall pay to the
department of agriculture an inspection fee of ((eight-and
ene-half)) nine cents per ton on all commercial feed sold by

such person durmg the year ((endbeginningJFuly 11994
eﬁeh-!m&ei—d*smaﬁer—ef—e—eemmefefel—feedqﬁ—w

)). The
minimum inspection fee, the late penalty fee and exceptions

to payment of ((this)) fee are as authorized in RCW
15.53.9018.

AMENDATORY SECTION (Amending Order 1776, filed
11/17/82)
WAC 16-200-815 Adulteration. (1) Pursuant to RCW

15.53.902, ((ﬁ-eemmefefal—fegd:-er—feed.-mgfeéem—-shaﬂ—a-lse

p&ﬁt-s—per—-bﬂ-l-m—aﬂa{e*m—B_l_)) the terms "poisonous or

deleterious substances" include but are not limited to the

following:

(a) A commercial feed or feed ingredient which contains
more than twenty parts per billion aflatoxin B1, B2, G1, G2,
individually or total;

(b) Fluorine and any mineral or mineral mixture which
is to be used directly for the feeding of domestic animals
and in_which the fluorine exceeds 0.20% for breeding and
dairy cattle; 0.30% for slaughter cattle; 0.30% for sheep:
0.35% for lambs; 0.45% for swine; and 0.60% for poultry;

(c) Fluorine bearing ingredients when used in such
amounts that they raise the fluorine content of the total
ration (exclusive of roughage) above the following amounts:
0.004% for breeding and dairy cattle; 0.009% for slaughter
cattle; 0.006% for sheep; 0.01% for lambs; 0.015% for swine
and 0.03% for poultry:

(d) Fluorine bearing ingredients incorporated in any feed
that is fed directly to cattle, sheep or goats consuming
roughage (with or without) limited amounts of grain, that
results in a daily fluorine intake in excess of 50 millicrams
of fluorine per 100 pounds of body weight;

(e) Soybean meal, flakes or pellets or other vegetable
meals, flakes or pellets which have been extracted with
trichlorethylene or other chlorinated solvents:

(f) Sulfur dioxide, sulfurous acid, and salts of sulfurous
acid when used in or on feeds or feed ingredients which are
considered or reported to be a significant source of vitamin
B1 (Thiamine).

(2) All screenings or by-products of grains and seeds
containing weed seeds, when used in commercial feed or
sold as such to the ultimate consumer, shall be ground fine
enough or otherwise treated to destroy the viability of such
weed seeds so_that the finished product contains no more
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than one viable prohibited (primary) noxious weed seeds per
pound and not more than twenty-five viable restricted
(secondary) noxious weed seeds per pound.

AMENDATORY SECTION (Amending Order 1164, filed
10/1/70)

WAC 16-200-830 Nonprotein nitrogen. (1) Urea and
other nonprotein nitrogen products defined in the 1996
official publication of the Association of American Feed
Control Officials are accepted ingredients only in commer-
cial feeds for ruminant animals as a source of equivalent
crude protein ((apd-are-not-to-be-used-incommercial-feeds
for-other-animals-and-birds)).

(2) If the commercial feed contains more than 8.75% of
equivalent crude protein from all forms of nonprotein
nitrogen added as such, or the equivalent crude protein from
all forms of nonprotein nitrogen, added as such, or exceeds
one-third of the total crude protein, the label shall bear
adequate directions for the safe use of feeds and a caution
statement: CAUTION: USE AS DIRECTED. The directions for
use and the caution statement shall be in type of such size so
placed on the label that they will be read and understood by
ordinary persons under customary conditions of purchase and
use.

(3) The presence of added nonprotein nitrogen shall not
require a duplication of the feeding directions or the warning
or caution statements on medicated feed labels which contain
adequate feeding directions and/or warning statements as
long as those statements include sufficient information to
insure the safe and effective use of this product due to the
presence of nonprotein nitrogen.

(4) Nonprotein nitrogen defined in the 1996 Official
Publication of the Association of American Feed Control
Officials, when so indicated, are acceptable ingredients in °
commercial feeds distributed to nonruminant animals as a
source of nutrients other than equivalent crude protein. The
maximum equivalent crude protein from nonprotein nitrogen
sources_when used in nonruminant rations shall not exceed
1.25% of the total daily ration.

AMENDATORY SECTION (Amending Order 1164, filed
10/1/70)

WAC 16-200-860 Used sacks and containers. Used
sacks and containers may be used again if thoroughly
cleaned so that all feed and foreign matter is removed; and
if the outer surface is free from all matter and labeling
deceptive as to the contents of the sack and the container:
Provided, That sacks and containers used for chemicals,
pesticides, treated seeds, or other potential adulterants shall
not knowingly be used for feed.

NEW SECTION

WAC 16-200-865 Commercial feed license. (1)
Pursuant to RCW 15.53.9013, a commercial feed license is
required for each facility. Any person who makes only retail
sales of bagged or packaged commercial feed which bears
labeling or other approved indication that the commercial
feed is from a licensed manufacturer, guarantor, or distribu-
tor who has assumed full responsibility for the tonnage
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inspection fee due under RCW 15.53.9018 is not required to
obtain a license.

(2) The commercial feed license application form, to be
completed by applicants and licensees, shall include name
and business address of the applicant and information
regarding the types of business the firm is engaged in (feed
manufacturer, dealer, broker) and the type of commercial
feed distributed (medicated feed, complete feed, feed
supplement, animal products).

NEW SECTION

WAC 16-200-885 Commercial feed label submission.
Pursuant to RCW 15.53.9013, license applicants or licensees
shall submit copies of commercial feed labels and labeling,
when requested by the department with just cause, in order
to determine compliance with the provisions of laws and
rules.

NEW SECTION

WAC 16-200-887 Good manufacturing practices.
For the purposes of enforcement of RCW 15.53.902(9) the
department adopts the following as current good manufactur-
ing practices:

(1) The regulations prescribing current good manufactur-
ing practices for Type B and Type C medicated feeds as
published in the 1995 edition of the Code of Federal
Regulations, Title 21, Part 225, Sections 225.1-225.202.

(2) The regulations prescribing good manufacturing
practices for Type A Medicated Articles as published in the
1995 edition of the Code of Federal Regulations, Title 21,
Part 226, Sections 226.1-226.115.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 16-200-640 Livestock remedies—
Application for registration.
Concentrates, minerals and
medicine used in feeds.

Definitions, sampling, and

WAC 16-200-650

WAC 16-200-780

analysis.
WAC 16-200-800 Labeling.
WAC 16-200-810 Minerals.

WAC 16-200-850
WAC 16-200-870

Medicated feeds.
Products requiring registration.
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PROPOSED RULES
PUGET SOUND AIR
POLLUTION CONTROL AGENCY
[Filed May 1, 1996, 10:20 am.]

Original Notice.

Proposal is exempt under RCW 70.94.141(1).

Title of Rule: (1) Adopt: Section 3.03 of Regulation 1.
(2) Amend: Section 3.01 of Regulation III.

Purpose: (1) To specify procedures for the Puget Sound
Air Pollution Control Agency board to issue general regula-
tory orders as currently authorized under RCW 70.94.141(3).
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(2) To provide the regulated community with a simpler,
more concise chromium electroplating and anodizing
regulation while incorporating the federal NESHAP (Nation-
al Emission Standards for Hazardous Air Pollutants) require-
ments.

Other Identifying Information: Section 3.03 pertains to
General Regulatory Orders; Section 3.01 pertains to Hard
and Decorative Chromium Electroplating and Chromium
Anodizing.

Statutory Authority for Adoption: Chapter 70.94 RCW.

Statute Being Implemented: RCW 70.94.141.

Summary: (1) This proposal will specify procedures to
be used by the Puget Sound Air Pollution Control Agency
board when issuing general regulatory orders. (2) This
proposal will incorporate federal NESHAP requirements into
a simple, more concise regulation for chromium electroplat-
ing and anodizing facilities.

Reasons Supporting Proposal: (1) The board is autho-
rized to issue orders under RCW 70.94.141(3), however,
there are no procedures specifying the process for issuing
them. (2) The existing chromium electroplating and anodiz-
ing regulation needs to incorporate the federal NESHAP
requirements in order for the Puget Sound Air Pollution
Control Agency to obtain approval to implement this
standard, thereby eliminating dual regulation.

Name of Agency Personnel Responsible for Drafting:
Maggie Corbin, 110 Union Street, #500, Seattle, 98101,
(206) 689-4057; Implementation: Dave Kircher, 110 Union
Street, #500, Seattle, 98101, (206) 689-4050; and Enforce-
ment: Neal Shulman, 110 Union Street, #500, Seattle,
98101, (206) 689-4078.

Name of Proponent: Puget Sound Air Pollution Control
Agency, governmental.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and
Fiscal Matters: The state implementation plan will be
updated to reflect these amendments.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: (1) This rule will specify procedures for the Puget
Sound Air Pollution Control Agency board to issue general
regulatory orders as currently authorized under RCW
70.94.141(3).

(2) This rule will provide the regulated community with
a simpler, more concise regulation while incorporating the
federal NESHAP (National Emission Standards for Hazard-
ous Air Pollutants) requirements for chromium electroplating
and anodizing facilities.

Proposal Changes the Following Existing Rules: (1)
This proposal adopts procedures for the board to issue
general regulatory orders.

(2) This proposal changes the format of the emission

limits in the existing chromium electroplating and anodizing
regulation and specifies operating and maintenance proce-
dures, monitoring, record keeping, and reporting for chromi-
um electroplating and anodizing facilities.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This agency is not
subject to the small business economic impact provision of
the Administrative Procedure Act.
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Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. Pursuant to RCW 70.94.141(1),
section 201, chapter 403, Laws of 1995, does not apply to
this rule adoption.

Hearing Location: Puget Sound Air Pollution Control
Agency Offices, 110 Union Street, #500, Seattle, WA 98101,
on June 13, 1996, at 9:00 a.m.

Assistance for Persons with Disabilities: Contact
Agency Receptionist, 689-4010 by June 6, 1996, TDD (800)
833-6388, or (800) 833-6385 (braille).

Submit Written Comments to: Dennis McLerran, Puget
Sound Air Pollution Control Agency, 110 Union Street,
#500, Seattle, WA 98101, FAX (206) 343-7522, by June 3,
1996.

Date of Intended Adoption: June 13, 1996.

April 30, 1996
Margaret L. Corbin
Air Pollution Engineer

NEW SECTION

REGULATION I SECTION 3.03 GENERAL REGU-
LATORY ORDERS

(a) Purpose. Pursuant to RCW 70.94.141(3), the Board
may issue orders necessary to effect the purposes of chapter
70.94 RCW. Such orders may be issued to existing sources
to limit emissions; specify recordkeeping, reporting, or
operation and maintenance requirements; or in other circum-
stances necessary to implement the purposes of chapter
70.94 RCW.

(b) Public Involvement Process. The Board may issue
a regulatory order after the following public involvement
process has been completed:

(1) Public notice of the proposed order shall be pub-
lished in a newspaper of general circulation in the area
where the source that is the subject of the order is located.
The cost of providing public notice shall be borne by the
affected source. The public notice shall include, at a
minimum, the following information:

(A) The name and address of the owner or operator and
the source;

(B) A brief description of the purpose of the proposed
order and the requirements included in the proposed order;

(C) The deadline for submitting written comments to
PSAPCA; and

(D) The opportunity for a public hearing if PSAPCA
determines that there is significant public interest in the
proposed order.

(2) The initial public comment period shall be at least
30 days.

(3) During the initial 30-day public comment period,
any person may request a public hearing be held. Any such
request shall be submitted in writing to the Agency and
describe why a hearing is warranted. The Agency may, at
its discretion, hold a public hearing if it determines signifi-
cant public interest exists. Any such hearing shall be held
before a hearing officer and upon such notice and at a time
and place as the Agency deems reasonable. The hearing
officer shall hear testimony at the public hearing and prepare
a written summary of the testimony received at the hearing.
The Agency shall provide at least 30 days prior notice of
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any hearing. If a public hearing is held, the public comment
period shall extend through the hearing date.

(c) Board Action. The Board shall only issue an order
under this section after:

(1) The public comment period has ended;

(2) Any public hearing scheduled has been held; and

(3) The Board has considered all information and data
related to the proposed order received by PSAPCA, includ-
ing all written comments received and any summary of
testimony prepared by the hearing officer.

The Board shall take action on a proposed order at a
Board meeting. Unless otherwise ordered by the Board, an
order issued under this section shall be effective on the date
the Board approves the order.

(d) Appeals. Orders issued by the Board under this
section may be appealed to the Pollution Control Hearings
Board pursuant to Section 3.17 of Regulation I and RCW
43.21B.310.

AMENDATORY_SECTION

REGULATIONIIT SECTION 3.01 HARD AND
DECORATIVE CHROMIUM ELECTROPLATING
AND CHROMIUM ANODIZING ((EHROMIC-ACID
PEATINGAND-ANODIZING
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(a) Applicability. This section applies to hard an
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cause or allow the operation of a decorative chromium
electroplating or chromium anodizing tank unless total
chromium emissions are controlled using either of the
following control techniques:

(1) The tank shall be equipped with control equipment
that limits total chromium emissions to less than 0.01
milligrams per dry standard cubic meter; or

(2) A wetting agent shall be employed that reduces the
bath surface tension to less than 45 dynes/cm. Bath surface
tension must be measured and recorded weekly with a
stalagmometer or tensiometer operated and maintained in
accordance with the manufacturer’s specifications.

(e) Operation and Maintenance Requirements. Chromi-
um electroplating or anodizing tanks using control equipment
to comply with the applicable emission limits in Section
3.01(c) or 3.01(d) of this regulation must be operated in
accordance with an Order of Approval under Section 6.07 of
Regulation I, or an Order issued by the Board under Section
3.03 of Regulation I, which specifies operating and mainte-
nance procedures, monitoring, recordkeeping, and reporting
requirements consistent with the federal standards for hard
and decorative chromium electroplating and chromium
anodizing in 40 CFR Part 63, Subpart N. Compliance with

decorative chromium electroplating and chromium_anodizing

this section is required by January 1, 1997,

tanks, except tanks issued an Order of Approval under
Regulation 1, Section 6.07, for exclusive use in research and

(f) Performance Testing Requirements. It shall be
unlawful for a person to cause or allow the operation of a

development of new processes and products.
(b) Definitions. The following definitions apply to this

chromium electroplating or chromium_anodizing tank using
control equipment to comply with the applicable emission

section: »
CHROMIUM ANODIZING means an electrolytic process by

limits in Section 3.01(c) or 3.01(d) of this regulation unless
compliance with the emission limit has been demonstrated

which a metal surface is converted to an oxide surface

with an on-site performance test conducted in accordance

coating in a solution containing chromic acid.
DECORATIVE CHROMIUM ELECTROPLATING means_an

with 40 CFR Part 63, Subpart N. Performance testing shall
be performed no later than July 24, 1997.

electrolytic process by which a layer of chromium, typically
equal to or less than 1 micron, is deposited on a base
material using a solution containing chromic acid or trivalent
chromium. Current density applied is typically less than
2,400 amperes per square meter of electroplated part and
total plating time is typically less than 5 minutes.

HARD CHROMIUM ELECTROPLATING means an electrolytic
process by which a layer of chromium, typically greater than
1 micron, is deposited on a base material using a solution
containing chromic acid. Current density applied is typically
oreater than 1,600 amperes per square meter of electroplated
part and total plating time is typically greater than 20
minutes.

(c) Hard Chromium Electroplating Standards. It shall
be unlawful for a person to cause or allow the operation of
a hard chromium electroplating tank unless the tank is
equipped with control equipment that limits total chromium
emissions to less than the following applicable limit:

Emission Limit
Affected Tanks :
Affected Tanks (mg total chromium/dscm)

Hard__Chromium_Electroplating located_at_a
facility with a_maximum_cumulative potential
rectifier capacity of less than 60 million ampere- 0,03
hours/year and_installed prior to December 15,
1993 (potential rectifier capacity may be limited
by an Order under Section 6.07 or Section 3.03

of Repulation |
Hard Chromium Electroplating, all others 0,015

(d) Decorative Chromium Electroplating and Chromium
Anodizing Standards. It shall be unlawful for a person to
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PROPOSED RULES
DEPARTMENT OF REVENUE
[Filed May 1, 1996, 10:40 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 96-
06-058.

Title of Rule: WAC 458-40-660 Timber excise tax—
Stumpage value tables.

Purpose: WAC 458-40-660 contains the proposed
stumpage values for the second half of 1996. Harvesters of
timber use these values to calculate the timber excise tax.

Statutory Authority for Adoption: RCW 82.32.330 and
84.33.096.

Statute Being Implemented: RCW 84.33.091.

Summary: The stumpage value tables are being
amended to comply with the statutory requirement of semi-
annual revision.

Reasons Supporting Proposal: The stumpage values

(WAC 458-40-660) are required to be published twice

annually by the department.

Name of Agency Personnel Responsible for Drafting:
James A. Winterstein, 711 Capitol Way South, #303,
Olympia, WA, (360) 586-4283; Implementation and Enforce-
ment: Gary O’Neil, 2735 Harrison N.W., Building 4,
Olympia, WA, (360) 753-2871.
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Name of Proponent: Department of Revenue, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated

Effects: The amendment of WAC 458-40-660 complies with Fisnber Heuki
RCW 84.33.091 that requires the department to publish - ——Qualicy Distance-Zone-Number
stumpage values on a semi-annual basis. The tables set out 5p i Code— N - - 3

for each stumpage value area the amount that each species

or subclassification of timber would sell for at a voluntary Beugies-Fir——————BF————§853—$846—$830—$832—$825

. . . La il L1l L4 LS
sale made in the ordinary course of business for purposes of 5%
immediate harvest. Harvesters of timber use the tables as a 4———333—366—350— 353 345

basis for calculating the amount of timber excise tax owed.
Proposal Changes the Following Existing Rules: See
above.
No small business economic impact statement has been

E SIS 5 )
4
=3
n
J
.

&
5
h
9
P
;

prepared under chapter 19.85 RCW. The stumpage value Westom-Hemlook?: Wi ’ 504— S8 580 573 Sk
table is required by law. The agency is given no discretion 2363456 —440——442—435
in implementing the table. The rule does not impose a : ff: A.,; f’:\: ::f :::
responsibility or require a small business to perform some- = - = —
thing that is not already required by law. Bther-Conifer 06— 1—5M—58—580—533—566

Section 201, chapter 403, Laws of 1995, applies to this 3 43 414 407400 303
rule adoption. This is a significant legislative rule pursuant 4——386——370—330 365 358

to subsection (5)(a)(i) of section 201, chapter 403, Laws of
Red-Alder———— . RA 1 367 160 153 146330

1995 (RCW 34.05.328 (5)(a)Q1)). DT} 60——+53——146—135
Hearing Location: Department of Revenue Conference 3——34——37 i3 M3
Room, Target Place Building No. 4, 2737 Harrison Avenue s N o R 2 tep a2 ior iam
N.W., Olympia, WA, on June 4, 1996, at 10:00 a.m.; and . — il 2134 127 08 43 106
Northtown Office Building, Revenue Conference Room, 3 24 2 al 3 2
Suite 814, North 4407 Division, Spokane, WA, on June 6, Other-Hordwosd OH— 431 a4 17 g
1996, at 11:00 a.m. —43—j24— 17 o g3
Assistance for Persons with Disabilities: Contact Sandra 3 30—
Yuen by May 28, 1996, TDD 1-800-451-7985, or (360) 753- Deuglas-fir-Reles
3217. end-Piles— DR 1041 10341027 10201043
Submit Written Comments to: James A. Winterstein, w Redeed

Counsel, Department of Revenue, P.O. Box 47467, Olympia, Peles-snd-Rides——— RCL——4 1070 1063 135612401342

WA 98504-7467, FAX (360) 664-0693, by June 6, 1996.
Date of Intended Adoption: June 28, 1996.

May 1, 1996 REC-Shake-Bloeke—————RES—————340 303206 ogy__2ga

Russell W. Brubaker

Assistant Director

Legislation and Policy Division

AMENDATORY SECTION (Amending WSR 96-02-057,
filed 12/29/95, effective 1/1/96)

WAC 458-40-660 Timber excise tax—Stumpage
value tables—Stumpage value adjustments. (1) Introduc-
tion. This section sets forth the stumpage value tables and
the stumpage value adjustments that are used to calculate the
amount of timber excise tax owed by a timber harvester.

(2) Stumpage value tables. The following stumpage
value tables are hereby adopted for use in reporting the
taxable value of stumpage harvested during the period

((Fanvary—1-threugh-Fune—30)) July 1 through December 31,
1996:
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Timber Heuling
Quality Distance-Zone-Numbes—
Speei 5 Cede-

Ta L1 12
Fisnber 5 3
A ~
Quality Distanee—Zone-Number
a . £ - Cad
P P Code
Nasme- Lode—Number—1 2 3 4 S
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Western-Redeedar DF Christmas Trees6 DEX 1 0.25 0.25 0.25 0.25 0.25
Peoles-end-PHes———REE———H04—1307—1300—4383—1376
Other Christmas Trees® TFEX 1 050 050 050 050 050

Chipwood™ CHW._—+— 94 23 o3 o339 = —

1 Log scale conversions Western and Eastern Washington, See conversion methods
REShake-Bloel RES- 3 310 3033062328082 WAC 458-40-684 and 458-40-686.

2 Tncludes Alaska-Cedar,
RC-Shingle-Bleel REF } HE 3 304 03 99 2 Includes Western Hemlock, Mountain Hemlock, Pacific Silver Fir, Noble Fir,

Grand Fir, and Subalpine Fir. Pacific Silver Fir, Noble Fir, Grand Fir, and

Subalpine Fir are all commonly referred to as "White Fir."
Stumpage value per ton.

J
U

+ L og-seate-comversions-We  Eastorn- Washi Seeco L
WAC458-40-684-and-458-40-686- -

2' 1.1 “'va:v l.Lw :‘x

3_[neludesAdaska-Cedar:

4

Stumpage value per 8 lineal feet or portion thereof.
Stumpage value per lineal foot.

TABLE 2—Stumpage Value Table
Stumpage Value Area 2
July 1 through December 31, 1996

Stumpage Values per Thousand Board Feet Net Scribner Log Scale

1

Timber Hauling
Quality Distance Zone Number
Species Species  Code
Name Code Number 1 2 3 4 s
TABLE 1—Stumpage Value Table Douglas-Fir DE 1 3770 $763 $756 $749 $742
2 707 700 693 686 679
Stumpage Value Area 1 3 6 99 92 85 518
July 1 through December 31, 1996 4 341 334 327 320 313
Stumpage Values per Thousand Board Feet Net Scribner Log Scale! Western Redcedar” RC 1 672 665 658 651 644
2 %1 W 533 5% 309
Timbe Haulin 3 486 479 472 465 458
Simber zauing Iy 473 366 459 452 445
Quality Distance Zone Number = b 466 52 52 M
Species Species  Code Western Hemlock> WH 1 552 545 538 531 524
Name Code Number 1 2 3 4 3 - 2 S 304 B/ BP0 483
3 495 488 481 474 467
Douglas-Fir DF 1 $1015 $1,008 $1,001 $994 $987 ry 373 466 359 353 345
I 1% 6® e 1 8B x B ow
3 593 586 579 572 565 .
= 2= = a2 = == Other Conifer 0oC 1 552 545 538 531 524
4 381 34 37 30 3 2 510 503 4% 49 482
3 492 485 478 471 464
Western Redcedar® RC 1 672 665 658 651 644 7 T4 W W0 3 W
2 547 340 533 526 519 -
3 48 479 472 465 458 Red Alder RA 1 230 223 216 209 202
4 48 6 4 &2 Tz M 1% B 8 IS
3 133 126 11 11
Westen Hemlockd  WH 1 562 555 S48 sal s : B B 2 »
2 394 487 480 473 466 Black Cottonwood BC 1 85 78 71 64 57
3 438 41 44 417 410 - 3 6 3 &§ W 3|
d m I4 W W ™ 5 @ ®™ B %X D
Other Conifer oc 1 562 555 548 541 534 Other Hardwood OH 1 103 9% 8 8 715
2 4% 487 480 473 466 — I 94 % W BB &
3 #2 45 418 4ll 404 3 g 6 5 @®/
4 441 a4 407 400 393 = e
Douglas-fir Poles
Red Alder RA 1 20 223 26 209 202 aapeoe 10
s B E B B R mes DFL 1 1032 1025 1018 1011 1004
.3_ 133 1_26 119 1z 105 Western Redcedar
Pol d Pil RCL 1 1032 1025 101 1011
Black Cottonwood BC 1 85 18 n 64 57 e _— 1 1% 107 1018 1ol 1004
2 61 54 47 40 33 . 4
£ 2= Ead == = == Chipwood HW 2
I & 0® = Ox B ipw o 121 2 19 18 17
RC Shake Blocks RCS 2!
Other Hardwood OH 1 103 9% 8 8 Is R Shake Blocks RCS 1 303 296 289 282 275
2 94 87 80 73 66 .
= = - —_ - —_ RC Shingle Bl R
8 & 8 R F  KCSimkebods RO 1 ogm 14 107 10 B
RC & Other Posts5 RCP 1 0.45 0.45 0.45 045 045
Douglas-fir Poles —_ o = b e —
and Piles DEL 1 1032 1025 1018 1011 1004 DF Christmas Trees®  DFX 1 025 025 025 025 025
Western Redcedar Other Christmas Trees® TFX 1 050 050 050 050 0.50
Poles and Piles RCL 1 1032 1025 1018 1011 1004 e = =
1 . . .
Log scale conversions Western and Eastern Washington. See conversion methods
: 4
Chipwood CHW 1 22 20 1 18 17 WAC 458-40-684 and 458-40-686,
2 Tncludes Alaska-Cedar.
RC Shake Blocks RCS 1 303 29 289 282 275 2 Includes Western Hemlock, Mountain Hemlock, Pacific Silver Fir, Noble Fir,
) Grand Fir, and Subalpine Fir. Pacific Silver Fir, Noble Fir, Grand Fir, and
RC Shingle Blocks RCE 1 121 114 107 100 3 Subalpine Fir are all commonly referred to as "White Fir."
g Stumpage value per ton.
RC & Other Posts® RCP 1 045 045 045 045 045 L =

Stumpage value per 8 lineal feet or portion thereof.
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TABLE 3—Stumpage Value Table

Stumpage Value Area 3

July 1 through December 31, 1996

Stumpage Values per Thousand Board Feet Net Scribner Log Scale!

WSR 96-10-075

TABLE 4—Stumpage Value Table

Stumpage Value Area 4

July 1 through December 31, 1996

Stumpage Values per Thousand Board Feet Net Scribner Log Scale!

Timber Hauling Timber Hauling
Quality Distance Zone Number Quality Distance Zone Number
Species Species  Code Species Species  Code
Name Code Number 1 2 3 4 5 Name Code Number 1 2 3 4 5
Douglas-Fir DE 1 $69% $689 3682 $615 $668  DouglasFir DF 1 69l S$684 3677 $670 $663
2 6T 610 g3 66 e 2 6 681 614 661 660
3 ¥ B W 2 36 3 B 9 2 365 5%
4 M0 B ;e 3 32 4 B4 W W M 06
Western Redcedar? RC 1 672 665 658 651 644 Lodgepole Pine Lp 1 219 212 205 198 191
- 2 341 30 53 56 519
3 4 49 42 465 458 PonderosaPine PP 1 564 557 550 s43 536
i 3 W6 I I s 2 3 ¥ W a8 2l
Western Hemlock’ WH 1 537 530 s523 516 509 Westem Redcedar® RC 1 612 665 658 651 644
- 2 0 3 46 P i T 2 M7 30 3 56 10
3 86 @y I a5 W8 3 @ 49 4 s a3
i M @ A4 W W0 1033 W B B/ s
Other Conifer oC 1 540 533 52 519 512 Western Hemlock? WH 1 547 340 533 526 519
I Z 35 m nI sE N7 I Z 0 a3 486 4n in
3 @ a2 a5 a® 0 xS o R
i 8 W 34 W7 W0 4 B Fs g W ™
Red Alder RA 1 230 223 216 209 202 Other Conifer ocC 1 546 539 532 525 518
= I 20 D6 ® I ;s Z @®9 ;45 8 %6l
3 13 M6 19 11z 103 3 @ a2 s I8
= i @ A5 W8 WL 4
Black Cottonwood BC 1 8 18 n 6 57
0 Z 8 3% ¥ W B RedAlder RA 1 20 23 26 209 202
3 @ @ B OB D z M %6 I® & i1
3 I3 & 19 IZ 105
Other Hardwood OH 1 103 96 8 82 s
2 94 8 80 3 66 Black Cottonwood BC 1 85 18 n 64 57
3 8 & 5 & 4 2 8 3 @7 @ B
I # ® B XD
Douglas-fir Poles
and Piles DFL 1| 1032 1025 1018 1011 1004  Other Hardwood OH I 13 % 8 8 715
I 4 B W B
Western Redcedar 3 69 62 55 48 41
Poles and Piles RCL 1 1032 1025 1018 Jon 1004
Douglas-fir Poles
Chigwood4 CHW 1 21 20 19 18 17 and Piles DFL 1 1032 1025 10i8 1011 1004
RC Shake Blocks RCS 1 303 296 289 282 215 Western Redcedar
— PolesandPils ~ RCL 1 102 1025 1018 1ol 1004
RC Shingle Blocks RCF 1 121 114 107 100 93
Chipwood® CHW 1 22 2 19 18 17
RC&OtherPosts’ ~ RCP 1 045 045 045 045 045
RC Shake Blocks RCS 1 303 296 289 282 275
DF Christmas Trees® ~ DFX 1 025 025 025 025 025
RC Shingle Blocks RCF 1 121 114 107 100 93
Other Christmas Trees® TFX 1l 05 05 050 050 050
— RC&OterPoss®  RCP 1 045 045 045 045 045
1 Log scale conversions Western and Eastern Washington. See conversion methods
WAC 458-40-684 and 458-40-686. DF Christmas Trees’ DFEX 1 025 025 025 025 025
Includes Alaska-Cedar.
2 Includes Western Hemlock, Mountain Hemlock, Pacific Silver Fir, Noble Fir, Other Christmas Trees TFX 50 50 50 050 050

Grand Fir, and Subalpine Fir. Pacific Silver Fir, Noble Fir, Grand Fir, and

Subalpine Fir are all commonly referred to as "White Fir."”

Stumpage value per ton.

~ Stumpage value per 8 lineal feet or portion thereof.

¥ Stumpage value per lineal foot.

[71]

! Log scale conversions Western and Eastern Washington.

See conversion methods

WAC 458-40-684 and 458-40-686.

Includes Western Larch.

2 Includes Alaska-Cedar,

~ Includes Western Hemlock, Mountain Hemlock, Pacific Silver Fir, Noble Fir,

Grand Fir, and Subalpine Fir. Pacific Silver Fir, Noble Fir, Grand Fir, and

Subalpine Fir are all commonly referred to as "White Fir."

5 Stumpage value per ton.

Stumpage value per 8 lineal feet or portion thereof.

' Stumpage value per lineal foot.
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TABLE 5—Stumpage Value Table TABLE 6—Stumpage Value Table
Stumpage Value Area 5§ Stumpage Value Area 6
July 1 through December 31, 1996 July 1 through December 31, 1996
Stumpage Values per Thousand Board Feet Net Scribner Log Scale! Stumpage Values per Thousand Board Feet Net Scribner Log Scale!
Timber Hauling Timber Hauling
Quality Distance Zone Number Quality Distance Zone Number
Species Species Code Species Species  Code
Name Code Number 1 2 3 4 5 Name Code Number 1 2 3 4 5
Douglas-Fir® DE 1 $683 $676 $669 $662 $655  DouglasFir® DE | 3303 S $289 $282 $275
I S0 g3 6% 69 e
3 606 599 592 585 578 Engelmann Spruce ES 1 248 241 234 227 220
4 369 362 355 348 341
Lodgepole Pine LP 1 219 212 205 198 191
Lodgepole Pine LP 1 219 212 205 198 191
Ponderosa Pine PP 1 564 551 550 543 536
Ponderosa Pine PP 1 564 557 550 543 536 2 209 292 285 278 271
2 299 292 285 2718 271
Western Redcedar> RC 1 314 307 300 293 286
Western Redcedar RC 1 6712 665 658 651 644 =
2 3 34 3 5 S TmeFist WH 1 257 250 43 236 29
3 MW 49 A a5 458
4 473 466 459 452 445 Westem White Pine wp 1 403 3% 389 382 315
Western Hemlock® WH 1 552 545 538 531 524 Hardwoods OH 1 50 43 36 29 22
- ' Z 0 a3 48 a9 i
3 479 472 465 458 451 Western Redcedar
7 3 W6 3 362 355 Polesand Piles RCL 1 1006 1005 1004 1003 1002
Other Conifer oc 1 551 544 537 530 523 Small L(Jgs5 SML 1 24 23 22 21 20
- 2 B W a5 4 A
3 A W 45 10 a3 Chipwood® CHW 1 13 12 1 10 9
4 383 376 369 362 355
RC Shake & Shingle
Red Alder RA 1 20 23 26 29 202 Blocks RCE 1 %2 85 1B 1 &
Z M 1% ® 3B I
5 D3 16 109 117 105  LP&OherPows®  LPP 1 035 035 035 035 035
Black Cottonwood BC 1 8 18 11 & 51 Pine Christmas Trees’ ~ PX 1 025 025 025 025 025
- I 8 N W W B
5 @ @ B B 19 OherCismasTree DFX 1 025 025 025 025 025
Other Hardwood OH 1 103 9% 89 82 s ! Log scale conversions Western and Eastern Washington. See conversion methods
Z 94 8 8 B & WAC 458-40-684_and 458-40-686.
3 (3 62 35 48 41 2 Yncludes Western Larch.
9 Includes Alaska-Cedar.
Douglas-fir Poles ncludes Western Hemlock, Mountain Hemlock, Pacific Silver Fir, Noble Fir,
and Piles DFL 1 1032 1025 1018 1011 1004 Grand Fir, and Subalpine Fir. Pacific Silver Fir, Noble Fir, Grand Fir, and
Subalpine Fir are all commonly referred to as "White Fir."
Western Redcedar 5 Stumpage value per ton.
Poles and Piles RCL 1 1032 1025 1018 1011 1004 Stumpage value per 8 lineal feet or portion thereof.
7Ttumpage value per lineal foot. Includes Ponderosa Pine, Western White Pine,

Chipwood® CHW 1 2t 2 19 18 1 and Lodgepole Pine.
Stumpage value per lineal foot.

RC Shake Blocks RCS 1 303 296 289 282 275

- - — = TABLE 7—Stumpage Value Table
RC Shingle Blocks RCF 1 121 114 107 100 93 Stumpage Value Area 7
RC_& Other Posts® RCP 1 045 045 045 045 045 July 1 through December 31, 1996
: 1
DF Christmas Trees DFX 1025 025 0. 025 025 Stumpage Values per Thousand Board Feet Net Scribner Log Scale
Other Christmas Trees’  TEX 1 50 050 050 050 050 Timber Hauling
1 Quality Distance Zone Number
Log scale conversions Western and Eastern Washington. See conversion methods Species Species  Code
N WAC 458-40-684 and 458-40-686. Name Code Number 1 2 3 4 5
Includes Western Larch. et > _——— = = = = =
2 Includes Alaska-Cedar. Douglas-Fi DF 1 $303 5296 3289 $282 $275
* Includes Western Hemlock, Mc in Hemlock, Pacific Silver Fir, Noble Fir, — —
Grand Fir, and Subalpine Fir. Pacific Silver Fir, Noble Fir, Grand Fir, and Engelmann Spruce ES 1 248 241 234 227 220
Subalpine Fir are all commonly referred to as "White Fir." —
Stumpage value per ton. Lodgepole Pine LP 1 219 212 205 198 191
= Stumpage value per 8 lineal feet or portion thereof. . — — — — -
" Stumpage value per lineal foot. Ponderosa Pine PP 1 64 551 550 543
- 2 ®» ®m W M
Western Redcedar® RC 1 314 307 300 29
Tne Firs? WH 257 250 43 26
Westem White Pine WP 1 403 396 389 ' 382 315

Proposed [721]
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Western Redcedar
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Hardwoods o 1 » » x » z  |swmdbls RCL 1 1018 10U 1004 997 990
: 5
\ud
Western Redcedar Chipwood” CHw 1 21 20 pi) 8 1
Poles and Piles RCL 1 1006 1005 1004 1003 1002 RC Shake Blocks RCS 1 303 296 289 8 215
5
Small Logs” SML 1 2 2 2 19 18 RC Shingle Blocks RCF 1 21 14 107 100 93
: s
Chipwood, CHw 1 1B 1.z u 1 3 RC & Other Posts RCP 1 045 045 045 045 045
RC Shake & Shingle i 7
Pt ) 5 s s m e  DfCusmmTee? DEx 1 025 025 025 025 o5
; 8
LP & Other Posts® LPP 1 035 035 035 035 035 Other Christmas Trees' TEX 1 050 050 050 050 050
1 . . .
. . 7 Log scale conversions Western and Eastern Washington. See conversion methods
Pine Christmas Trees PX 1 0.25 0.25 .25 0.25 0.25 WAC 458.40-684 and 458-40-636.
. 8 Includes Western Larch.
Other Christmas Trees DFX 1 0.25 0.25 0.25 0.25 0.25 3 Tncludes Alaska-Cadar.

! Log scale conversions Western and Eastern Washington. See conversion methods

Includes Western Hemlock, Mountain Hemlock, Pacific Silver Fir, Noble Fir,

WAC 458-40-684 and 458-40-686.

2 Includes Western Larch.

> Includes Alaska-Cedar.

Grand Fir, and Subalpine Fir. Pacific Silver Fir, Noble Fir, Grand Fir, and

[

Fir are all

commonly referred to as "White Fir."

> Swmpage value per |
¥ Stumpage value per

on.
8 lineal feet or portion thereof.

* Includes Western Hemlock, Mountain Hemlock, Pacific Silver Fir, Noble Fir,

Grand Fir, and Subalpine Fir. Pacific Silver Fir, Noble Fir, Grand Fir, and

Subalpine Fir are all commonly referred to as "White Fir."

Stumpage value per ton.

Stumpage value per 8 lineal feet or portion thereof.

Stumpage value per lineal foot. Includes Ponderosa Pine, Western White Pine,

and Lodgepole Pine.
Stumpage value per lineal foot.

TABLE 8—Stumpage Value Table
Stumpage Value Area 10
July 1 through December 31, 1996

Stumpage Values per Thousand Board Feet Net Scribner Log Scale!

[« WV

Timber Hauling
Quality Distance Zone Number
Species Species  Code
Name Code Number 1 2 3 4 5
Douglas-Fir? DE 1 $677 $670 $663 $656 $649
2 6 661 60 653 66
3 2 %5 38 1 osm
i M 33 06 B M@
Lodgepole Pine LP 1 219 212 205 198 191
Ponderosa Pine PP 1 564 557 550 543 536
- I % 2 ®/ M M
Westem Redcedar’ RC 1 658 651 644 637 630
Z 3 5 s 52 503
3o ®5 3 Bl wm
i T B W W DI
Western Hemlock* WH L 533 56 519 512 505
2 @ 9 Mm% %
34 a3 6 B a3
i @8 WL M W/ W
Other Conifer oc 1 s @5 S8 sl s04
Z 45 %8 a6l 54w
3 i ® 38 B M
4 a8 W B4 3B/ 3B
Red Alder RA 1 216 209 200 195 188
z 19 B T3 I8 Ie1
3 M9 T2 o5 . o
Black Cottonwood BC 1 n 64 57 50 43
—— zZ @ ® B %
I B % B R 3
Other Hardwood OH 1 8 82 s 68 61
. z ® I %8 » %
3 0% @ @ ¥ o7
Douglas-fir Poles
DFL 1 1018 1011 1004 997 990

and Piles

Stumpage value per lineal foot.

(3) Harvest value adjustments. Harvest value adjust-
ments relating to the various logging and harvest conditions
shall be allowed against the stumpage values as set forth in
subsection (2) of this section for the designated stumpage
value areas. See WAC 458-40-670 for more information
about these adjustments.

The following harvest adjustment tables are hereby
adopted for use during the period of ((

Fune—30)) July 1 through December 31, 1996:

TABLE 9—Harvest Adjustment Table -
Stumpage Value Areas 1, 2, 3, 4, 5, and 10

(¢ ))
July 1 through December 31, 1996

Dollar Adjustment Per
Thousand Board Feet
Net Scribner Scale

Type of

Adjustment Definition

I. Volume per acre

Class 1 Harvest of more than 40 thousand board

feet per acre. $0.00

Class 2 Harvest of 20 thousand board feet to 40

thousand board feet per acre. - $4.00

Class 3 Harvest of 10 thousand board feet to but
not including 20 thousand board feet per

acre. - $7.00

Harvest of 5 thousand board feet to but
not including 10 thousand board feet per
acre.

Class 4

- $9.00

Harvest of less than 5 thousand board
feet per acre.

Class 5
- $10.00

1I. Logging conditions

Class 1 Most of the harvest unit has less than 30%
slope. No significant outcrops or swamp

barriers. $ 0.00

Most of the harvest unit has slopes be-
tween 30% and 60%. Some rock out-
crops or swamp barriers.

Class 2

- $17.00

Class 3 Most of the harvest unit has rough,
broken ground with slopes over 60%.

Numerous rock outcrops and bluffs. - $25.00

Class 4 For logs that are yarded from stump to
landing by helicopter. This does not
include special forest products. - $145.00
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Note: A Class 2 adjustment may be used for slopes less than
30% when cable logging is required by a duly promulgat-
ed forest practice regulation. Written documentation of
this requirement must be provided by the taxpayer to the

department.

I1II. Remote island adjustment:

For timber harvested from a remote island - $50.00
1V. Thinning (sec WAC 458-40-610(21))

Class 1 Average log volume of 50 board feet or
more. - $25.00

Class 2 Average log volume of less than 50
board feet. - $125.00

TABLE 10—Harvest Adjustment Table
Stumpage Value Areas 6 and 7
(¢ ))
July 1 through December 31, 1996

Dollar Adjustment Per
Type of Thousand Board Feet
Adjustment Definition Net Scribner Scale

1. Volume per acre

Class 1 Harvest of more than 8 thousand board
feet per acre. $0.00
Class 2 Harvest of 3 thousand board feet to 8
thousand board feet per acre. - $7.00
Class 3 Harvest of less than 3 thousand board
feet per acre. - $10.00
II. Logging conditions
Class 1 Most of the harvest unit has less than
30% slope. No significant rock outcrops
or swamp barriers. $0.00
Class 2 Most of the harvest unit has slopes be-
tween 30% and 60%. Some rock out-
crops or swamp barriers. - $20.00
Class 3 Most of the harvest unit has rough,
broken ground with slopes over 60%.
Numerous rock outcrops and bluffs. - $30.00
Class 4 For logs that are yarded from stump to
landing by helicopter. This does not
include special forest products. - $145.00
Note: A Class 2 adjustment may be used for slopes less than

30% when cable logging is required by a duly promulgat-
ed forest practice regulation. Written documentation of
this requirement must be provided by the taxpayer to the
department.

I1I. Remote island adjustment:

For timber harvested from a remote island - $50.00

TABLE 11—Domestic Market Adjustment

Public Timber

Harvest of timber not sold by a competitive bidding
process that is prohibited under the authority of state or
federal law from foreign export may be eligible for the
domestic market adjustment. The adjustment may be applied
only to those species of timber that must be processed
domestically. According to type of sale, the adjustment may
be applied to the following species:

Federal Timber Sales: All species except Alaska
Yellow Cedar. (Stat. Ref. - 36 CFR 223.10)

Proposed
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State, and Other Nonfederal, Public Timber Sales:
Western Red Cedar only. (Stat. Ref. - 50 USC
appendix 2406.1)

Private Timber

Harvest of private timber that is legally restricted from
foreign export, under the authority of The Forest Resources
Conservation and Shortage Relief Act (Public Law 101-382),
(16 U.S.C. Sec. 620 et seq.); the Export Administration Act
of 1979 (50 U.S.C. App. 2406(i)); a Cooperative Sustained
Yield Unit Agreement made pursuant to the Act of March
29, 1944, (16 U.S.C. Sec. 583-583i); or Washington Admin-
istrative Code (WAC 240-15-015(2)) is also eligible for the
Domestic Market Adjustment.

The adjustment amounts shall be as follows:

Class 1: SVA'’s 1 through 6, and 10 $0.00 per MBF
Class 2: SVA 7 $0.00 per MBF
Note:  The adjustment will not be allowed on special forest products.

WSR 96-10-077
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Public Assistance)
[Filed May 1, 1996, 11:09 am.]

Continuance of WSR 96-10-010.

Title of Rule: Chapter 388-110 WAC, Contracted
residential care services: Assisted living, enhanced adult
residential care, and adult residential care.

Purpose: Establishes in rule, contract requirements for
the above-listed services which are provided to state-funded
residents in licensed boarding homes.

Date of Intended Adoption: May 6, 1996.

May 1, 1996
Merry A. Kogut, Supervisor
Rules and Policies Assistance Unit

WSR 96-10-080
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed May 1, 1996, 11:27 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 96-
06-080.

Title of Rule: Procedural rules for lists of organiza-
tions.

Purpose: To establish procedures for fulfilling the
requirements of RCW 43.05.020 to compile and maintain
lists of individuals, organizations, both public and private,
who provide technical assistance.

Statutory Authority for Adoption: Chapter 43.05 RCW.

Statute Being Implemented: RCW 43.05.020.

Summary: To establish procedures for fulfilling the
requirements of RCW 43.05.020 to compile and maintain
lists of individuals, organizations, both public and private,
who provide technical assistance.
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Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Dannie McQueen, 1111
Washington Street S.E., 2nd Floor, (360) 902-1809.

Name of Proponent: Washington State Department of
Agriculture, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule will establish the procedures the Washing-
ton State Department of Agriculture will use to compile and
maintain lists of individuals, organizations, both public and
private, who provide technical assistance.

Proposal does not change existing rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This is a procedural
rule only, there is no economic impact.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. The Washington State Department of
Agriculture is not a listed agency in section 201.

Hearing Location: Washington State Department of
Agriculture, Natural Resources Building, Conference Room
205, 1111 Washington Street S.E., 2nd Floor, Olympia, WA
98501, on June 4, 1996, at 9:30 a.m.

Assistance for Persons with Disabilities: Contact Cathy
Jensen by May 28, 1996, TDD (360) 902-1996, or (360)
902-1976.

Submit Written Comments to: Washington State
Department of Agriculture, Attn: Kristi Bromley, P.O. Box
42560, Olympia, WA 98504-2560, FAX (360) 902-2092, by
June 4, 1996, 5 p.m.

Date of Intended Adoption: June 5, 1996.

May 1, 1996
William E. Brookreson
Assistant Director

Chapter 16-05 WAC
PROCEDURAL RULES FOR
LISTS OF ORGANIZATIONS

NEW SECTION

WAC 16-05-001 Statement of purpose. This chapter
establishes procedures for fulfilling the Washington depart-
ment of agriculture requirements under RCW 43.05.020 to
compile and maintain lists of individuals, organizations, both
public and private, who provide technical assistance.

NEW SECTION

WAC 16-05-005 How will the lists be developed?
Information concerning the opportunity to be on the
department’s list of technical assistance providers will be
sent to interested parties and organizations identified using
current mailing lists and information obtained by department
staff. The department will also advertise in select publica-
tions, furnishing information on the opportunity to get on the
list. Interested companies, individuals and organizations who
wish placement on the list will be able to submit their names

'for inclusion by following the format provided in this

chapter.

WSR 96-10-080

NEW SECTION

WAC 16-05-010 What does an organization, compa-
ny or individual have to do to get on the applicable list?
An organization, company or individual must write to the
Washington state department of agriculture, provide the
name of the organization, company or individual, address
and telephone number, professional business or license
number, authorized agent, a brief description of the type of
technical assistance provided, and identify the department
program. The document must include the signature of the
person requesting his/her name be put on the list or the
signature of the authorized agent of the company or organi-
zation who requests listing.

NEW SECTION

WAC 16-05-015 Will the department of agriculture
approve organizations, companies or individuals who
request listing? No, the department will not perform any
testing or background checks on requesters for inclusion on
the department’s technical assistance list.

NEW SECTION

WAC 16-05-020 How often are lists changed or
updated? The department will update its technical assis-
tance lists once a year on or around July 1. A new list will
be available at that time that reflects any changes requested
prior to the annual cutoff date of May 15 for receiving new
information. The department will exercise reasonable care
in preparing the list, but the accuracy of the information on
the list will be solely the responsibility of the company,
organizations and individuals providing the information.

NEW SECTION

WAC 16-05-025 Does an applicant have to reapply
each year to stay on the list? No, names will remain on
the list until the department receives a written request for
change or deletion with the signature of the person who
requested his/her name be put on the list or the signature of
the authorized agent of the company or organization who
requested listing. The department may on a periodic basis
contact those companies, organizations, or individuals listed
in order to update the list.

NEW SECTION

WAC 16-05-030 How do I take my name off the
list? The department will remove names of organizations,
companies or individuals from the next list upon written
request. The request must include complete information the
department is to remove including name, address, individuals
or any other relevant information. The request must bear the
signature of the person who requested his/her name be put
on the list or the signature of the authorized agent of the
company or organization who requested listing.

NEW SECTION

WAC 16-05-035 Each list will include consumer
information. The department shall provide on each list
consumer information which indicates that customers using
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the list for referral are encouraged to contact the Better
Business Bureau or the office of the attorney general,
consumer protection unit, to determine whether a name
selected is the subject of a complaint. Also, persons
utilizing the list are encouraged to check references of those
on the list before they select an organization, company or
individual to perform technical assistance.

NEW SECTION

WAC 16-05-040 The department of agriculture is
completely held harmless and not liable. (1) The depart-
ment will exercise reasonable care to include or delete names
upon request if received by the department by May 15 of
each year. The list will be published annually on or around
July 1st of each year. The department is not responsible for
errors on the list. In addition, the inclusion of a name of an
individual, company or organization on the list should not be
construed as an endorsement by the department.

(2) Any person who is on the list is prohibited from
holding themselves out as an employee or agent of the
Washington state department of agriculture or suggesting that
the department endorses the services provided.

NEW SECTION

WAC 16-05-045 Who to contact for inclusion,
exclusion and copies of the list within the department.
All requests for inclusion, exclusion and copies of the list
should be forwarded to the Washington State Department of
Agriculture, Attention: Administrative Regulations Unit,
P.O. Box 42560, Olympia, Washington 98504-2560.
Telephone inquiries should be directed to (360) 902-1806.

WSR 96-10-085
PROPOSED RULES
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed May 1, 1996, 11:46 am.}

Original Notice.

Preproposal statement of inquiry was filed as WSR 96-
06-033, 96-05-078, 96-05-077, and 95-14-072.

Title of Rule: Sawmills, lockout tagout, nitrous ox-
ide/beryllium PELs, confidential witness statements.

Purpose: Chapter 296-27 WAC, Safety standards for
record keeping and reporting, state-initiated proposed
amendments to current rules are needed to resolve a conflict
with the intent of the statute as it pertains to the release of
confidential witness statements when these statements are
part of an investigative report which are available to the
public upon request. Proposed amendments will clarify the
term "investigative report" and the availability of confidential
witness statements to the public when included in an
investigative report.

WAC 296-27-15503 Confidential reports within the
department’s files, state-initiated proposed amendments are
made:

e to clarify the department’s handling of confidential

reports within the intent of RCW 49.17.260, Public
Law 91-596 U.S.C., and federal and state court
decisions on this subject.
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WAC 296-27-16001 Definitions, state-initiated proposed
amendments are made:

»  to add the definition of "investigative report.”

Chapter 296-62 WAC, General occupational health
standards, state-initiated proposed amendments are made to
correct a publication error to the beryllium PEL and to
lessen the value requirement for the nitrous oxide PEL to be
equivalent to the national consensus standard.

WAC 296-62-07515 Control of chemical agents, state-
initiated proposed amendments will not establish additional
compliance requirements and are made:

» to correct publication errors for beryllium and
beryllium compounds by moving information into
the correct columns.

* toincrease the permissible exposure limit for
nitrous oxide to be identical to the 1995 NIOSH
recommended practice. There are no comparable
OSHA requirements for nitrous oxide. This
amendment will make the existing standard less
stringent.

Chapter 296-78 WAC, Safety standards for sawmills and
woodworking operations, federal-initiated proposed amend-
ments are made as a result of OSHA letter dated February
17, 1994, which identified this standard as not at-least-as-
effective-as the federal standard. Amendments are proposed
to be identical to or at-least-as-effective-as the federal
standard.

The following proposed amendments are made to be
identical to the federal standard and will establish additional
compliance requirements:

WAC 296-78-56513 Log carriages, federal-initiated
proposed amendments are made:

*  to require a positive means be provided to prevent

unintended movement of a headrig carriage.

WAC 296-78-71015 Tanks and chemicals, federal-
initiated proposed amendments are made:

e to require covers only be removed from that por-
tion of the steaming vats on which workers are
working and a portable railing be placed at that
point to protect the operators.

e to require that workers not ride or step on logs in
steam vats.

WAC 296-78-750 Chains, wire rope, cables and fiber

rope, federal-initiated proposed amendments are made:

e to require installation, inspection, maintenance,
repair, and testing of ropes, cables, slings, and
chains be done only by persons qualified to do
such work.

WAC 296-78-835 Vehicles, federal-initiated proposed

amendments are made:

* to replace existing audible warning signal language
with federal language which:

+ require all vehicles be equipped with audible
warning signals and, where practicable, with
spark arrestors.

* require all vehicles operated after dark or in
reduced visibility be equipped with backup
lights.

The following proposed amendments are made to be at-
least-as-effective-as the federal standard and will establish
additional compliance requirements:
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WAC 296-78-56505 Boats and mechanical devices on
waters, federal-initiated proposed amendments are made:
' + to add requirements of National Fire Protection
Agency (NFPA) standard 302 by incorporation by
reference.

¢ to require pond boat decks be covered with nonslip
material.

WAC 296-78-570 Bandsaws—Saws, federal-initiated

proposed amendments are made:

e to require bandsaw guards and inspection doors be
securely closed during saw operation.

WAC 296-78-580 Edgers, federal-initiated proposed

amendments are made:

¢ to add the requirement that rotating powered tailing
devices behind edgers operate at a speed not less
than the speed of the edger feed rolls.

The following proposed amendments are made to be at-
least-as-effective-as the federal standard and will not
establish additional compliance requirements:

WAC 296-78-605 Swing saws, federal-initiated pro-
posed amendments are made:

¢ to define where existing regulations for whole log
cutoff saws are applicable.

¢ to add a reference to WAC 296-24-16515 for
applicable small hand-operated saw requirements.

*  to correct a reference number.

WAC 296-78-620 Miscellaneous woodworking ma-
chines—Planers, stickers, molders, matchers, federal-initiated
proposed amendments are made:

* to add minimum thickness requirements for metal

. guards.

WAC 296-78-635 Jointers, federal-initiated proposed
amendments are made:

e to incorporate existing chapter 296-24 WAC

requirements which:

e require jointer knives not extend more than 1/8
inch beyond the cylindrical cutter head.

¢ set limits for the size of the opening through
which the cutter head operates.

e establish performance requirements for the
cutter head guard.

WAC 296-78-650 Boring and mortising machines,
federal-initiated proposed amendments are made:

* to add a reference to WAC 296-24-16525 for
applicable boring and mortising machine require-
ments.

WAC 296-78-660 Lathe (pail and barrel), federal-

initiated proposed amendments are made:

* to add a reference to WAC 296-24-16531 for
applicable pail and barrel lathe requirements.

WAC 296-78-665 Sanding machines, federal-initiated
proposed amendments are made:

* to add a reference to WAC 296-24-16533 for

applicable sanding machine requirements.

WAC 296-78-690 Veneer slicer and cutter, federal-
initiated proposed amendments are made:

* to add a reference to WAC 296-24-16535 for

applicable veneer slicers and cutters requirements.

WAC 296-78-70503 Shake and shingle machinery—
General, federal-initiated proposed amendments are made:

+ to define where existing regulations for track and
swing whole log cutoff saws are applicable.

Register, Issue 96-10 WSR 96-10-085
* to incorporate a reference to applicable chapter
296-24 WAC requirements for smaller hand-operat-

ed swing saws.

WAC 296-78-71003 Floor openings, federal-initiated
proposed amendments are made:

¢ to include the word "wall" in the section title. The
proposed section title reads, "Floor and wall open-
ings.”

WAC 296-78-71015 Tanks and chemicals, federal-

initiated proposed amendments are made:

* to correct references to include chapter 296-62
WAC, General occupational health standards.

WAC 296-78-71017 Dry kilns, federal-initiated pro-
posed amendments are made:

* to correct a reference to include all ladder require-
ments in chapter 296-24 WAC, General safety and
health standards.

WAC 296-78-725 Nonionizing radiation, federal-

initiated proposed amendments are made:

¢ to update laser requirements which:

* require that proof of qualification be in the
possession of the laser equipment operator at
all times.

* require antilaser eye protection devices be
provided for employees when potentially
hazardous exposure to direct or reflected laser
radiation exists.

* require that mechanical or electronic means be
used as a detector for guiding the internal
alignment of the laser.

* require employees be kept out of the laser
system operation source and target during
specified weather conditions.

*  require the laser unit in operation be set above
employees heads when possible.

*  require that employees not be exposed to radio
frequency/microwave radiation in excess of the
permissible exposure limits specified in WAC
296-62-09005.

WAC 296-78-800 Crane rail stops, bumpers and
fenders, federal-initiated proposed amendments are made:

e to correct a typographical error.

WAC 296-78-84005 Dry kilns, federal-initiated pro-
posed amendments are made:

* to correct references to include chapter 296-62
WAC, General occupational health standards, for
applicable personal protective equipment require-
ments.

WAC 296-78-84007 Chippers and logs, federal-initiated

proposed amendments are made:

* to correct a typographical error in the section title.

State-initiated amendments to chapter 296-78 WAC are
made to renumber subsections as a result of the proposed
federal-initiated amendments.

Chapter 296-155 WAC, Safety standards for construc-
tion, state-initiated proposed amendments are made to correct
a WAC reference.

WAC 296-155-429 Lockout and tagging of circuits,
state-initiated proposed amendments will not establish
additional compliance requirements and are made:

* to correct a WAC reference.

Statutory Authority for Adoption: Chapter 49.17 RCW.
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Statute Being Implemented: RCW 49.17.040,
[49.171.050, [49.17].060.

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Tracy Spencer, 7273 Linderson Way, Tumwater, WA, (360)
902-5530; Implementation and Enforcement: Frank Leuck,
7273 Linderson Way, Tumwater, WA, (360) 902-5495.

Name of Proponent: Department of Labor and Indus-
tries, governmental.

Rule is necessary because of federal law, OSHA letter
dated February 17, 1994.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose above.

Proposal Changes the Following Existing Rules:
Purpose above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Small business eco-
nomic impact statements are not required because the
proposed amendments do not place more than minor impact
on business.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. Significant rule-making criteria does
not apply to these rule amendments because they meet the
exempt criteria outlined in RCW 34.05.328 (5)(b)(iii) and
(iv). Significant rule-making criteria does not apply when
adoption federal statutes or regulations without material
change, when amending mterpretlve rules, or when adopting
rules to correct information that is housekeeping in nature
(typographical errors, address/name changes, or clarification
of rule language without changing its effect).

Hearing Location: Department of Labor and Industries
Building, Auditorium, 7273 Linderson Way, Tumwater, WA,
on June 4, 1996, at 9:30 a.m.

Assistance for Persons with Disabilities: Contact Linda
Dausener by May 20, 1996, (360) 902-5516.

Submit Written Comments to: Frank Leuck, Assistant
Director, Division of Consultation and Compliance, P.O. Box
44620, Olympia, WA 98507-4620, by June 11, 1996.

In addition to written comments, the department will
accept comments submitted to the following FAX (360) 902-
5529. Comments submitted by FAX must by ten pages or
less.

Date of Intended Adoption: August 20, 1996.

May 1, 1996
Michael Watson
for Mark O. Brown
Director

See

AMENDATORY SECTION (Amending Order 94-07, filed
7120/94, effective 9/20/94)

WAC 296-27-15503 Special exemptions for confiden-
tial reports within the department’s files. Whenever a
departmental file contains ((apy)) an investigative report or
mformatlon from ((eﬂ—mdepeadem)) a source ((fha{—has

fe}eased—wnheut—eeuﬁ—efdef)) who furmshcd such 1nforma-
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that disclosure would reveal the identity of the source. If an
investigative report can be disclosed in such a way as to
conceal its source, the contents of such report may be
withheld only to the extent necessary to do so. When such
information is withheld, the records officer shall ((elearly
ﬂemfy—whieh—m-fema&en—ha&beeﬂ)) give a general charac-
terization of the information withheld and the information’s
source.

AMENDATORY SECTION (Amending Order 91-07, filed
11/22/91, effective 12/24/91)

WAC 296-27-16001 Definitions. For the purpose of
these inspection rules:

(1) "Department” shall mean the department of labor
and industries.

(2) "De minimus violation" is a violation of a standard,
where such violation, has no direct relationship to safety or
health.

(3) "General violation" is a violation where any accident
or occupational illness resulting from such violation probably
would not cause death or serious physical harm but which
would have a direct or immediate relationship to the safety
and health of employees.

(4) "Nonabatement violation" exists when any employer
fails to correct a violation(s) for which they have been cited,
by the set abatement date.

(5) "Imminent danger violation” is any violation(s)
resulting from conditions or practices in any place of
employment, which are such that a danger exists which
could reasonably be expected to cause death or serious
physical harm, immediately or before such danger can be
eliminated through the enforcement procedures otherwise
provided by the Washington Industrial Safety and Health
Act.

(6) "Industrial insurance experience factor" is based on
a comparison of the actual incurred losses to the expected
losses for the oldest three of the four fiscal years preceding
the effective date of premium rates.

(a) An experience factor greater than 1.0000 indicates
that an employer’s actual incurred losses are greater than
expected.

(b) An experience factor of less than 1.0000 indicates
that an employer’s actual incurred losses are less than
expected.

(c) New firms and some firms quallfymg for transition
rating adjustments are assigned a base experience factor of
1.0000. Self-insured employers will be assigned a modifica-
tion factor of less than 1.0000.

(7) "Industry" shall mean a group of businesses classi-
fied by standard industrial classification (SIC) code accord-
ing to the type of activity in which they are engaged.

(8) "Investigative report” as used in RCW 49.17.260
shall include any memorandum, document, or report pre-
pared by a departmental employee pertaining to an investiga-
tion or inspection performed pursuant to the Washington
Industrial Safety and Health Act. However, investigative
reports do not include the identity or any information that
would reveal the identity of a confidential source who

tion under an express promise that the identity of such

furnished information to the department under an express

source would be held in confidence, such investigative report

promise that the identity of such source would be held in

or information shall be exempt from disclosure to the extent

confidence.
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(9) "Repeat violation" includes any violation of a
standard or order when a violation has previously been cited
to the same employer when it identifies the same type of
hazard.

((€99)) (10) "Serious violation" shall be deemed to exist
in a workplace if there is a substantial probability that death
or serious physical harm could result from a condition which
exists, or from one or more practices, means, methods,
operations, or processes which have been adopted or are in
use in such workplace, unless the employer did not, and
could not with the exercise of reasonable diligence, know of
the presence of the violation.

((E&6y) (1) "Willful violation" is one involving a
voluntary action, done either with an intentional disregard of,
or plain indifference to, the requirements of the applicable
Washington Administrative Code (WAC) rule(s).

WSR 96-10-085

rebutted by the employer’s demonstration of good faith efforts to overcome
resistance to the specific WAC rule or rules.

((€H3)) (12) "WISHA" shall mean the Washington
Industrial Safety and Heéalth Act.

((€2))) (13) "Working hours" shall mean those times
that an employer assigns an employee or employees to work
at the work place.

((€43y)) (14) "Work place,” "work site,"” and "job site"
may be used interchangeably in the text of this chapter and
shall mean any plant, yard, premises, room, or other place
where an employee or employees are employed for the
performance of labor or service over which the employer has
the right of access or control. Work place shall include
temporary labor camps.

AMENDATORY SECTION (Amending Order 92-15, filed

12/11/92, effective 1/15/93)

Note: When management has knowledge that resistance to a specific
w .
& serous ot mminent danger violaon, and meegemen: il t WAC 296-62-07515 Control of chemical agents.
institute efforts to overcome that resistance, which are effective Chemical agents shall be controlled in such a manner that
in practice, there shall be a rebuttable presumption that such the workers exposure shall not exceed the applicable limits
failure constitutes voluntary action. This presumption may be in WAC 296-62-075 through 296-62-07515.
TABLE 1: LIMITS FOR AIR CONTAMINANTS
Permissible Exposure Limits (PEL)
TWA STEL¢ CEILING Skin
CASY Designation
Substance Number ppm?®_mg/m3Y ppm®_mg/m3¥ ppm?_mg/m3Y
Abate, see Temephos - — — — — —— — -
Acetaldehyde 75-07-0 100 180 150 270 - - —-
Acetic acid 64-19-7 10 25 - - — —— -
Acetic anhydride 108-24-7 - - --- - 5.0 20 —-
Acetone 67-64-1 750 1800 1000 2400 - - -
Acetonitrile 75-05-8 40 70 60 105 -— -— -
2-Acetylaminofluorene 53-96-3 --- - - — —- —-- -
(see WAC 296-62-073)
Acetylene 74-86-2 Simple  Asphyxiant --- - - - —
Acetylene dichloride -—- - —_— - - — — —
(see 1,2-Dichloroethylene)
Acetylene tetrabromide 79-27-6 1.0 14 — — —- - —
Acetylsalicylic acid 50-78-2 - 50 - - - — -
(Aspirin)
Acrolein 107-02-8 0.1 0.25 0.3 0.8 --- - -
Acrylamide 79-06-1 - 0.03 - - — — X
Acrylic acid 79-10-7 10 30 - — - — X
Acrylonitrile 107-13-1 - --- - - —- — —
(see WAC 296-62-07341)
Aldrin 309-00-2 --- 0.25 -— — —- —- X
Allyl alcohol 107-18-6 2.0 5.0 4.0 10 --- --- X
Allyl Chloride 107-05-1 1.0 3.0 2.0 6.0 - — ——
Allyl glycidy! ether (AGE) 106-92-3 5.0 22 10 44 - — —
Allyl propyl disulfide 2179-59-1 2.0 12 3.0 18 — — -
alpha-Alumina
(see Aluminum oxide) 1344-28-1 - - - — - — —
Total dust - 10 -—- _— — - ——
Respirable fraction — 5.0 — — — . o
luminum, metal and
oxide (as Al) 7429-90-5 -— - -- — --- — -
Total dust — 10 — — o o -
Respirable fraction - 5.0 - —- — — —
(791 Proposed
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pyro powders

welding fumes f/

soluble salts

alkyls (NOC)
Alundum (see Aluminum oxide)
4-Aminodiphenyl

(see WAC 296-62-073)
2-Aminoethanol

(see Ethanolamine)
2-Aminopyridine
Amitrole
Ammonia
Ammonium chloride, fume
Ammonium sulfamate (Ammate)

Total dust

Respirable fraction
n-Amyl acetate
sec-Amyl acetate
Aniline and homologues
Anisidine (o0, p-isomers)
Anitmony and Compounds (as Sb)
ANTU

(alpha Naphthyl thiourea)
Argon
Arsenic,

Organic compounds (as As)
Arsenic, Inorganic

compounds, (as As)

(see WAC 296-62-07347 for

applications and exclusions)
Arsine
Asbestos

(see WAC 296-62-077 through

296-62-07753)

Asphalt (Petroleum fumes)
Atrazine
Azinphos methyl
Barium, soluble

compounds (as Ba)
Barium Sulfate

Total dust

Respirable fraction
Benomyl

Total dust

Respirable fraction
Benzene,

(see WAC 296-62-07523)d/
Benzidine,

(see WAC 296-62-073)
p-Benzoquimone,

(see Quinone)
Benzo(a) pyrene;

(see Coal tar pitch volatiles)
Benzoyl peroxide
Benzyl chloride
Beryllium and beryllium

compounds (as Be)

Biphenyl (see Diphnyl)
Bismuth telluride, Undoped
Total dust
Respirable fraction

Proposed
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504-29-0
61-82-5
7664-41-7
12125-02-9
7773-06-0

628-63-7
626-38-0
62-53-3
29191-52-4
7440-36-0
86-88-4

7440-37-1
7440-38-2

7440-38-2

7784-42-1

8052-42-4
1912-24-9
86-50-0

7440-39-3

7727-43-7

17804-35-2

71-43-2

92-87-5

94-36-0
100-44-7
7440-41-7

1304-82-1

5.0
5.0
2.0
2.0

2.0
0.2
18
10
10
5.0
525
650
8.0
0.5
0.5
03

Asphyxiant
0.2

0.2

0.2

0005

TOUD

- 0.005

(-3