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Cite all material in the Washington State Register by its issue number and sequence within that issue, preceded by the ac-
ronym WSR. Example: the 37th item in the August 5, 1981, Register would be cited as WSR 81-15-037.
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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

1. ARRANGEMENT OF THE REGISTER
The Register is arranged in the following nine sections:

(a) PREPROPOSAL-includes the Preproposal Statement of Intent that will be used to solicit public comments on a
general area of proposed rule making before the agency files a formal notice.

(b) EXPEDITED REPEAL-includes the Preproposal Statement of Inquiry that lists rules being repealed using the
expedited repeal process. Expedited repeals are not consistently filed and may not appear in every issue of the
register.

(c) PROPOSED-includes the full text of formal proposals, continuances, supplemental notices, and withdrawals.

(d) EXPEDITED ADOPTION-includes the full text of rules being changed using the expedited adoption process.
Expedited adoptions are not consistently filed and may not appear in every issue of the Register.

(¢) PERMANENT-includes the full text of permanently adopted rules.
(f) EMERGENCY-includes the full text of emergency rules and rescissions.

(g) MISCELLANEOUS-includes notice of public meetings of state agencies, rules coordinator notifications,
summaries of attorney general opinions, executive orders and emergency declarations of the governor, rules of the
state Supreme Court, and other miscellaneous documents filed with the code reviser’s office under RCW 34.08.020
and 42.30.075.

(h) TABLE-includes a cumulative table of the WAC sections that are affected in the current year.

(i) INDEX-includes a cumulative index of Register Issues 01 through 24.

Documents are arranged within each section of the Register according to the order in which they are filed in the code re-
viser’s office during the pertinent filing period. Each filing is listed under the agency name and then describes the subject mat-
ter, type of filing and the WSR number. The three part number in the heading distinctively identifies each document, and the
last part of the number indicates the filing sequence with a section’s material.

2. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL

' RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style quickly and
graphically portrays the current changes to existing rules as follows:

a) Inamendatory sections—
y
(i) underlined material is new material;

(i) deleted material is ((Jinred-out-between-deuble-parentheses));
(b) Complete new sections are prefaced by the heading NEW SECTION;

(c) The repeal of an entire section is shown by listing its WAC section number and caption under the heading
REPEALER.

3. MISCELLANEOUS MATERIAL NOT FILED UNDER THE ADMINISTRATIVE PROCEDURE ACT

Material contained in the Register other than rule-making actions taken under the APA (chapter 34.05 RCW) does not
necessarily conform to the style and format conventions described above. The headings of these other types of material have
been edited for uniformity of style; otherwise the items are shown as nearly as possible in the form submitted to the code revis-
er’s office.

4. EFFECTIVE DATE OF RULES

(a) Permanently adopted agency rules normally take effect thirty-one days after the rules and the agency order adopting
them are filed with the code reviser’s office. This effective date may be delayed or advanced and such an effective
date will be noted in the promulgation statement preceding the text of the rule. ’

(b) Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by the agency.
They remain effective for a maximum of one hundred twenty days from the date of filing.

(c) Rules of the state Supreme Court generally contain an effective date clause in the order adopting the rules.

5. EDITORIAL CORRECTIONS

Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or history of
' a document is enclosed in [brackets].
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All documents are due at the code reviser’s office by 12:00 noon on or before the applicable closing date for inclusion in a particular issue of the Register; see
WAC 1-21-040.
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A filing of any length will be accepted on the closing dates of this column if it has been prepared and completed by the order typing service (OTS) of the code
reviser’s office; see WAC 1-21-040. Agency-typed material is subject to a ten page limit for these dates; longer agency-typed matenal is subject to the earlier
non-OTS dates.

At least twenty days before the rule-making hearing, the agency shall cause notice of the hearing to be published in the Register; see RCW 34.05.320(1). These
dates represent the twentlelh day after the distribution date of the applicable Register.

A minimum of forty-five days is required between the distribution date of the Register giving notice of the expedited adoption and the agency adoption date. No
hearing is required, but the public may file written objections. See RCW 34.05.230 and 1.12.040.




REGULATORY FAIRNESS ACT

The Regulatory Fairness Act, chapter 19.85 RCW, was enacted in 1982 to minimize the impact
of state regulations on small business. Amended in 1994, the act requires a small business
economic impact analysis of proposed rules that impose more than a minor cost on twenty
percent of the businesses in all industries, or ten percent of the businesses in any one industry.
The Regulatory Fairness Act defines industry as businesses within a four digit SIC classification,
and for the purpose of this act, small business is defined by RCW 19.85.020 as "any business
entity, including a sole proprietorship, corporation, partnership, or other legal entity, that is owned
and operated independently from all other businesses, that has the purpose of making a profit,
and that has fifty or fewer employees."

Small Business Economic Impact Statements (SBEIS)

A small business economic impact statement (SBEIS) must be prepared by state agencies when
a proposed rule meets the above criteria. Chapter 19.85 RCW requires the Washington State
. Business Assistance Center (BAC) to develop guidelines for agencies to use in determining
whether the impact of a rule is more than minor and to provide technical assistance to agencies
in developing a SBEIS. All permanent rules adopted under the Administrative Procedure Act,
chapter 34.05 RCW, must be reviewed to determine if the requirements of the Regulatory
Fairness Act apply; if an SBEIS is required it must be completed before permanent rules are filed
with the Office of the Code Reviser.

Mitigation

In addition to completing the economic impact analysis for proposed rules, state agencies must
take reasonable, legal, and feasible steps to reduce or mitigate the impact of rules on small
businesses when there is a disproportionate impact on small versus large business. State agencies
are encouraged to reduce the economic impact of rules on small businesses when possible and
when such steps are in keeping with the stated intent of the statute(s) being implemented by
proposed rules. Since 1994, small business economic impact statements must contain a list of
the mitigation steps taken, or reasonable justification for not taking steps to reduce the impact
of rules on small businesses.

When is an SBEIS Required?
When:

The proposed rule has more than a minor (as defined by the BAC) economic impact on
businesses in more than twenty percent of all industries or more than ten percent of any one
industry.

When is an SBEIS Not Required?
When:

The rule is proposed only to comply or conform with a federal law or regulation, and the state
has no discretion in how the rule is implemented;

There is less than minor economic impact on business;

The rule REDUCES costs to business (although an SBEIS may be a useful tool for demonstrating
this reduced impact);

The rule is adopted as an emergency rule, although an SBEIS may be requ1red when an
emergency riile is proposed for adoption as a permanent rule; or

The rule is pure restatement of state statute.
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WSR 00-20-010
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed September 22, 2000, 4:54 p.m.]

Subject of Possible Rule Making: Special use permits
for disabled recreational hunters and fishers. ‘

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The disabled community
may be precluded from participating in certain hunting and
fishing activities because of a lack of accommodation to a
particular activity, or a lack of access to a department pro-
gram. Providing a special use permit to selected persons to
participate using gear not otherwise permissible or access to
areas by means not otherwise allowed will enable such per-
sons to enjoy fishing and hunting on greater terms.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: United States Fish and Wildlife. The department is in
contact with the Office of Diversity and Civil Rights Pro-
grams, and will use their expertise in designing the special
use permit program.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Brenda Kane, ADA Coordinator, 600
Capitol Way, Olympia, WA 98501-1091, phone (360) 902-
2349.

Contact by January 2, 2001, expected proposal filing
January 3, 2001.

September 22, 2000
Evan Jacoby
Rules Coordinator

WSR 00-20-020
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
(WorkFirst Division)

[Filed September 25, 2000, 3:28 p.m.]

Subject of Possible Rule Making: WAC 388-310-0800,
388-310-1800 and related rules, WorkFirst support services
and post employment services.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 78.08A.340(2); 45 C.E.R. 260.31; RCW
74.08.090 and 74.04.050.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: This change will simplify
and make a more direct correlation between the support ser-
vices and post employment for post TANF clients. It also
clarifies the language used in both WACs.

Process for Developing New Rule: In conjunction with
the field and stakeholders, the language is being clarified and

(1]

WSR 00-20-033

the language will be developed with all parties by posting it
on the ESA Policy Website for comment.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Ian Horlor/Larry Green, 1009 College
Street S.E., P.O. Box 45480, Lacey, WA 98506-5480, (360)
413-3247/(360) 413-3030, Horloit@DSHS.Wa.Gov or
GreenLP@DSHS.Wa.Gov.

September 22, 2000
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

WSR 00-20-023
WITHDRAWAL OF
PREPROPOSAL STATEMENT OF INQUIRY

UTILITIES AND TRANSPORTATION
COMMISSION
[Filed September 26, 2000, 8:41 a.m.]

The Washington Utilities and Transportation Commis-
sion filed a preproposal statement of inquiry (CR-101)
regarding telecommunications carrier-to-carrier service stan-
dards on May 18, 1999, WSR 99-11-068. After further con-
sideration, the commission had decided not to proceed with
this rule-making proceeding and requests that the CR-101 be
withdrawn.

Questions regarding this matter should be addressed to
Bob Wallis at (360) 664-1142.

Carole J. Washburn
Secretary

WSR 00-20-033
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
[Filed September 27, 2000, 2:29 p.m.]

" Subject of Possible Rule Making: Chapter 308-400
WAC, Standardized filing forms and procedures—Uniform
commercial code, crop liens, and processor and preparer liens
for agricultural dairy and commercial fish products and cer-
tain federal liens and chapter 308-410 WAC, Field access.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 62A.9-409, 60.13.040, 60.11.040, chapter
60.68 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Major revisions to RCW,
Article 9 take effect July 1, 200]1. These rules need to be

revised in order to implement those changes, and
¢ To simplify and improve the administration of the

UCC by promoting uniform filing procedures in this
state and the nation;

e« To simplify the public's ability to discover and
understand the UCC filing procedures;

« To increase public access to information; and

« To increase public accountability of the filing
officer.

Preproposal
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WSR 00-20-047

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Meetings with repre-
sentatives from the International Association of Corporate
Administrators, Washington State Bar Association, Wash-
ington Banking Association, and customers. Communication
with the public in general through the DOL/UCC web page,
association newsletters and direct mailings.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by commenting by mail, fax, phone, or e-mail to
Margaret Vogeli, Management Analyst, P.O. Box 9660,
Olympia, WA 98507-9660, (360) 664-1530, fax (360) 586-
4414, e-mail ucc@dol.wa.gov.

September 25, 2000
Jon Donnellan

Administrator

WSR 00-20-047
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed September 28, 2000, 3:58 p.m.]

Subject of Possible Rule Making: WAC 388-505-0210
Children’s medical eligibility and 388-505-0220 Family med-
ical eligibility.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.08.090, 74.04.050, [74.04.1055, and
[74.04.1057.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The proposed amendment is
necessary to exclude from medical eligibility the client popu-
lation receiving state family assistance cash benefits when
the only child in the household is nineteen or twenty years
old.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: The department
invites the interested public to review and provide input into
the adopted language of this proposed WAC amendment.
The department will distribute draft material for an internal
and external review process. All comments are taken into
consideration before issuance of final rule.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Joanie Scotson, Program Manager,
Medical Assistance Administration, Mailstop 45534, Olym-
pia, WA 98504-5534, (360) 725-1330, fax (360) 664-0910,
TDD 1-800-848-5429.

September 28, 2000
Marie Myerchin-Redifer, Manager

Rules and Policies Assistance Unit

Preproposal

Washington State Register, Issue 00-20

WSR 00-20-060
PREPROPOSAL STATEMENT OF INQUIRY
UNIVERSITY OF WASHINGTON
(Filed October 2, 2000, 10:59 a.m.]

Subject of Possible Rule Making: Chapters 478-250 and
478-276 WAC governing indexing and access to University
of Washington public records.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28B.20.130, chapter 34.05 RCW, RCW
42.17.260, 42.17.290, and 42.17.300.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish:- Amendments will update
rules to reflect current University of Washington personnel
titles, office names, and definitions from Washington state
statutes; and to clarify language in existing rules.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Written comments or inquiries may be directed to
Rebecca Goodwin Deardorff, Director, Administrative Pro-
cedures Office by one of the following routes: UW mail:
University of Washington, 4014 University Way N.E., Seat-
tle, WA 98105-6203; Campus mail: Box 355509; e-mail
adminpro @u.washington.edu; or fax (206) 616-6294.

September 28, 2000

Rebecca Goodwin Deardorff, Director
Administrative Procedures Office

WSR 00-20-061
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed October 2, 2000, 3:42 p.m.]

Subject of Possible Rule Making: Commercial fishing
rules.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047. :

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The defined sea urchin and
sea cucumber districts have changed as a result of negotiated
agreements with comanagers and the current descriptions are
no longer valid. Redefinition will bring the district descrip-
tions into alignment with current practices. Sea urchin and
sea cucumber buyers have been required to report catches on
a short time frame by emergency order over the previous few
years - this management need will be captured in permanent
rule.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Lew Atkins, 600 Capitol Way North,
Olympia, WA 98501-1091, phone (360) 902-2651. Contact
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by December 26, 2000, expected proposal filing is January 3,
2001.

October 2, 2000

Evan Jacoby

5 Rules Coordinator

WSR 00-20-073
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed October 3, 2000, 12:47 p.m.]

" Subject of Possible Rule Making: Miscellaneous minor
and technical amendments. Industrial safety and health stan-
dards affected include chapters 296-24 WAC, General safety
and health standards; chapter 296-32 WAC, Safety standards
for telecommunications; chapter 296-36 WAC, Safety stan-
dards—Compressed air work; chapter 296-37 WAC, Stan-
dards for commercial diving operations; chapter 296-45
WAC, Safety standards for electrical workers; chapter 296-
54 WAC, Safety standards—Logging operations; chapter
296-56 WAC, Safety standards—Longshore, stevedore and
related waterfront operations; chapter 296-62 WAC, General
occupational héalth standards; chapter 296-67 WAC, Safety
standards for process safety management; chapter 296-78
WAC, Safety standards for sawmills and woodworking oper-
ations; chapter 296-79 WAC, Safety standards for pulp,
paper, and paperboard mills/converters; chapter 296-99
WAC, Safety standards for grain handling facilities; chapter
296-155 WAC, Safety standards for construction work; chap-
ter 296-304 WAC, Safety standards for ship repairing, ship-
building and shipbreaking; and chapter 296-307 WAC,
Safety standards for agriculture.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 49.17.010, [49.17].040, and [49.17].050.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: OSHA completed a line-by-
line review of its standards (29 C.F.R. 1901, 1902, 1910,
1915, 1926, 1928, 1950 and 1951) published in the Code of
Federal Regulatlons on March 7, 1996. From this review,
OSHA identified a number, of sections that could be simpli-
fied or clarified. In this rule, OSHA deleted outdated and
obsolete provisions, consolidated repetitious provisions and
clarified confusing language. OSHA's rule did not change
the substantive reqt}\lrements of the standards.
' WISHA must propose;these amendments to make them
at-least-as-effective-as OSHA's. We will conduct a line-by-

line review of our standards to:
. Improve empldyer compliance and

. Provide enhanced safety and health to employees.

Our rule will not change the substantive requirements of
the standards.

Other Federal and State Agencies that Regulate this Sub-
Ject and the Proces; Coordmatmg the Rule with These Agen-
cies: No other state or federal agencies (other than OSHA)
are known that regulate this subject.

Process for Developmg New Rule: The department must
adopt rules identical to or at-least-as-effective-as OSHA rules

(3]
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are required by the OSHA/WISHA state plan agreement.
Parties interested in the formulation of these rules for pro-
posal may contact the individuals listed below. The public
may also participate by commenting after amendments are
proposed by providing written comments or giving oral testi-
mony during the public hearing process.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Linda Dausener, WISHA Standards
Project Manager, Department of Labor and Industries,
WISHA Services Division, P.O. Box 44620, Olympia, WA
98504-4620, phone (360) 902-5516, fax (360) 902-5529.

October 4 [3], 2000
Gary Moore
Director

WSR 00-20-074
PREPROPOSAL STATEMENT OF INQUIRY
WASHINGTON CITIZENS’ COMMISSION ON
SALARIES FOR ELECTED OFFICIALS
[Filed October 3, 2000, 1:28 p.m.]

Subject of Possible Rule Making: Public Disclosure Act
and Open Public Meetings Act implementation.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: (1) The Public Disclosure Act (chapter 42.17 RCW;
including but not limited to RCW 42.17.250(1), 42.17.260,
42.17.290, 42.17.300, and 42.17.320). (2) The Administra-
tive Procedure Act (chapter 34.05 RCW; including but not
limited to RCW 34.05.010(16) and 34.05.220). (3) The Open
Public Meetings Act (chapter 42.30 RCW).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The purpose of these rules is
to advise the public about how to obtain public records from
the Washington Citizens' Commission on Salaries for Elected
Officials. These rules also provide members of the public
with basic information about how the Washington Citizens'
Commission on Salaries for Elected Officials will conduct
public meetings.

- Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: No other federal or state agencies regulate the Washing-
ton Citizens' Commission on Salaries for Elected Officials.

Process for Developing New Rule: The Washington Cit-
izens' Commission on Salaries for Elected Officials invites
the interested public to review and provide input on the draft
rules. Interested parties can participate in the decision to
adopt the new rules and formulation of the proposed rules
before publication by contacting Carol Sayer, Executive
Director, Washington Citizen's Commission on Salaries for
Elected Officials, 5707 Lacey Boulevard S.E., #106, P.O.
Box 43120, Lacey, WA 98504-3120, phone (360) 407-0785,
fax (360) 407-0787, e-mail wccseoexecdeconnectcorp.net.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Carol Sayer, Executive Director,
Washington Citizen's Commission on Salaries for Elected
Officials, 5707 Lacey Boulevard S.E., #106, P.O. Box 43120,

Preproposal
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Lacey, WA 98504-3120, phone (360) 407-0785, fax (360)
407-0787, e-mail wccseoexecdeconnectcorp.net.

October 3, 2000

Carol Sayer

Executive Director

WSR 00-20-077
PREPROPOSAL STATEMENT OF INQUIRY
GAMBLING COMMISSION
[Filed October 3, 2000, 4:43 p.m.]

Subject of Possible Rule Making: Card games.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 9.46.070.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To clarify that Blackjack
must be played by a certain set of rules, unless approval is
given by the commission to vary the rules.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Negotiated rule mak-
ing.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Ben Bishop, Deputy Director, P.O.
Box 42400, Olympia, WA 98504-2400, (360) 438-7640;
Sherri Winslow, Deputy Director, P.O. Box 42400, Olympia,
WA 98504-2400, (360) 438-7654 ext. 301; or Susan Arland,
Rules Coordinator, P.O. Box 42400, Olympia, WA 98504-
2400, (360) 438-7654 ext. 374.

Meetings at the DoubleTree Guest Suites and Inn, 16500
Southcenter Parkway, Seattle, WA 98188, (206) 575-8220,
on October 12 and 13, 2000; at the Shilo Inn, 707 Ocean
Shores Boulevard N.W., Ocean Shores, WA 98569, (360)
289-4600, on November 16 and 17, 2000; and at the Double-
Tree Guest Suites and Inn, 16500 Southcenter Parkway, Seat-
tle, WA 98188, (206) 575-8220, on January 11 and 12, 2001.

October 3, 2000
Susan Arland

Rules Coordinator

WSR 00-20-078 _
PREPROPOSAL STATEMENT OF INQUIRY
GAMBLING COMMISSION
[Filed October 3, 2000, 4:44 p.m.]

Subject of Possible Rule Making: Card room tourna-
ment rule.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 9.46.070.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To clarify what a person may
be required to do to be eligible to participate in a card room
tournament.

Preproposal
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Other Federal and State Agencies that Regulate this Sub-
jectand the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Negotiated rule mak-
ing.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Ben Bishop, Deputy Director, P.O.
Box 42400, Olympia, WA 98504-2400, (360) 438-7640;
Sherri Winslow, Deputy Director, P.O. Box 42400, Olympia,
WA 98504-2400, (360) 438-7654 ext, 301; or Susan Arland,
Rules Coordinator, P.O. Box 42400, Olympia, WA 98504-
2400, (360) 438-7654 ext. 374.

Meetings at the DoubleTree Guest Suites and Inn, 16500
Southcenter Parkway, Seattle, WA 98188, (206) 575-8220,
on October 12 and 13, 2000; at the Shilo Inn, 707 Ocean
Shores Boulevard N.W., Ocean Shores, WA 98569, (360)
289-4600, on November 16 and 17, 2000; and at the Double-
Tree Guest Suites and Inn, 16500 Southcenter Parkway, Seat-
tle, WA 98188, (206) 575-8220, on January 11 and 12, 2001.

October 3, 2000
Susan Arland
Rules Coordinator

WSR 00-20-079
PREPROPOSAL STATEMENT OF INQUIRY
GAMBLING COMMISSION
[Filed October 3, 2000, 4:45 p.m.]

Subject of Possible Rule Making: Merchandise prizes
defined.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 9.46.070.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: This new rule will define
exactly what types of items can be considered a merchandise
prize.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Negotiated rule mak-
ing.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Ben Bishop, Deputy Director, P.O.
Box 42400, Olympia, WA 98504-2400, (360) 438-7640;
Sherri Winslow, Deputy Director, P.O. Box 42400, Olympia,
WA 98504-2400, (360) 438-7654 ext. 301; or Susan Arland,
Rules Coordinator, P.O. Box 42400, Olympia, WA 98504-
2400, (360) 438-7654 ext. 374. .

Meetings at the DoubleTree Guest Suites and Inn, 16500
Southcenter Parkway, Seattle, WA 98188, (206) 575-8220,
on October 12 and 13, 2000; at the Shilo Inn, 707 Ocean
Shores Boulevard N.W., Ocean Shores, WA 98569, (360)
289-4600, on November 16 and 17, 2000; and at the Double-
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Tree Guest‘SAuites and Inn, 16500 Southcenter Parkway, Seat-
tle, WA 98188, (206) 575-8220, on January 11 and 12, 2001.
October 3, 2000

Susan Arland
Rules Coordinator

WSR 00-20-080
PREPROPOSAL STATEMENT OF INQUIRY
GAMBLING COMMISSION
[Filed October 3, 2000, 4:47 p.m.}

Subject of Possible Rule Making: Tracking card room
employees.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 9.46.070.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To develop a system to track
card room employees throughout the state.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Negotiated rule mak-
ing.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Ben Bishop, Deputy Director, P.O.
Box 42400, Olympia, WA 98504-2400, (360) 438-7640;
Sherri Winslow, Deputy Director, P.O. Box 42400, Olympia,
WA 98504-2400, (360) 438-7654 ext. 301; or Susan Arland,
Rules Coordinator, P.O. Box 42400, Olympia, WA 98504-
2400, (360) 438-7654 ext. 374.

Meetings at the DoubleTree Guest Suites and Inn, 16500
Southcenter Parkway, Seattle, WA 98188, (206) 575-8220,
on October 12 and 13, 2000; at the Shilo Inn, 707 Ocean
Shores Boulevard N.W., Ocean Shores, WA 98569, (360)
289-4600, on November 16 and 17, 2000; and at the Double-
Tree Guest Suites and Inn, 16500 Southcenter Parkway, Seat-
tle, WA 98188, (206) 575-8220, on January 11 and 12, 2001.

October 3, 2000
Susan Arland
Rules Coordinator

-+ WSR 00-20-100
PREPROPOSAL STATEMENT OF INQUIRY
UNIVERSITY OF WASHINGTON
[Filed October 4, 2000, 10:36 a.m.]

Subject of Possible Rule Making: Chapter 478-355
WAC, Small works roster.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 39.04.155.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The current rules all refer to
a statute that has been eliminated and replaced with a new
one: RCW 39.04.155. The new statute also changes the dol-
lar limit for projects to be accomplished under this method.

WSR 00-20-101

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Written comments or inquiries may be directed to
Rebecca Goodwin Deardorff, Director, Administrative Pro-
cedures Office by one of the following routes: United States
mail: University of Washington, 4014 University Way N.E.,
Seattle, WA 98105-6203; Campus mail: Box 355509; e-mail
adminpro @u.washington.edu; or fax (206) 616-6294.

October 1, 2000

Rebecca Goodwin Deardorff
Director, Administrative
Procedures Office

WSR 00-20-101
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF ECOLOGY
[Order 00-25—Filed October 4, 2000, 10:45 a.m.]

Subject of Possible Rule Making: A rule that sets forth
the department’s understanding of statutory provisions and
common law holdings and interprets those provisions for the
administration of water rights. Implementation of holdings
from the George Theodoratus v. Ecology, 135 Wn.2d 582,
957 P.2d 1241 (1998).

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 43.21A.064(9), 43.27A.090(11).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Greater clarity and predict-
ability is needed regarding the documentation and adminis-
tration of water rights. Upon rule completion, all parties
should be able to more effectively plan for land use, eco-
nomic development, and meeting the water needs of a grow-
ing population.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The Washington State Department of Health (DOH)
regulates certain public water supply systems but they have
no regulatory authority in regards to water rights. We have a
rule development coordination process established with the
Drinking Water Program of DOH. No other state agency reg-
ulates this subject. No federal agency regulates this subject.

Process for Developing New Rule: The department is
proposing to use the established Water Resource Advisory
Committee for advice and guidance regarding proposed rule
language. We also plan to conduct workshops on draft con-
cepts for inclusion in the rule language prior to filing the CR-
102 to obtain comments from the interested parties prior to
formally proposing rule language.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Mr. Steve Hirschey. Mr. Hirschey can
be reached by e-mail at shird61@ecy.wa.gov, by telephone at
(425) 649-7066, or you can send written comments to
Department of Ecology, Water Resources Program. Atten-
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tion: Steve Hirschey, P.O. Box 47600, Olympia, WA 98504-

7600. Additional information can be found on the internet at

http://www.ecy.wa.gov/programs/wr/rights/pol1250.html.
October 4, 2000
Keith E. Phillips

Program Manager

WSR 00-20-103
PREPROPOSAL STATEMENT OF INQUIRY
OFFICE OF THE
INSURANCE COMMISSIONER

[Insurance Commissioner Matter No. R 2000-08—Filed October 4, 2000,
11:09 a.m.)

Subject of Possible Rule Making: Consumer Financial
and Health Information Privacy. The commissioner will con-
sider new rules to comply with the federal Gramm-Leach-
Bliley Act and to implement the health privacy sections of the
recently enacted "patient bills of rights.” In addition, the
commissioner will consider ways to coordinate issues of
health information privacy with federal privacy initiatives.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 48.02.060, 48.18.120, 48.20.450, 48.20.460,
48.30.010, 48.44.050, 48.46.100, 48.46.200; section 5, chap-
ter 5, Laws of 2000; Gramm-Leach-Bliley Act §501(b).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Comply with requirement in
the federal Gramm-Leach-Bliley Act for regulations relating
to the security and confidentiality of customer records and
information, protecting against threats or hazards to the secu-
rity or integrity of records, and protecting against unautho-
rized access or use. The commissioner is considering inte-
grating into this rule making the health privacy issues to
implement the recently enacted "patient bill rights” chapter 5,
Laws of 2000, (E2SSB 6199) that are contemplated in rule
making R 2000-05.

Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: No other state or federal agencies regulate insurance
companies in this area. The National Association of Insur-
ance Commissioners has prepared a model regulation to com-
ply with federal law, and has coordinated that model with
federal agencies. Other state agencies are expressly subject
to any rules adopted under the patient bill of rights. The com-
missioner will work with these state agencies to develop a
coordinated approach to consumer protection. The commis-
sioner will also consider relevant federal agency activity to
avoid conflicting standards.

Process for Developing New Rule: Agency study; and
comments of interested parties are welcomed. Please send
comments by November 6, 2000, to Kacy Brandeberry, P.O.
Box 40256, Olympia, WA 98504-0256, phone (360) 664-
3784, fax (360) 664-2782, e-mail KacyB @oic.wa.gov.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Kacy Brandeberry, P.O. Box 40256,

Preproposal
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Olympia, WA 98504-0256, phone (360) 664-3784, fax (360)
664-2782, e-mail KacyB @oic.wa.gov.

October 4, 2000

D. J. Patin

Deputy Insurance Commissioner
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WSR 00-20-099
EXPEDITED REPEAL
DEPARTMENT OF AGRICULTURE
[Filed October 4, 2000, 10:18 a.m.]

The Following Sections are Proposed for Expedited
Repeal: WAC 16-606-001, 16-606-009, 16-606-010, and 16-
606-020.

Rules Proposed for Expedited Repeal Meet the Follow-
ing Criteria: Rule is no longer necessary because of changed
circumstances.

Any person who objects to the repeal of the rule must file
a written objection to the repeal within thirty days after pub-
lication of this preproposal statement of inquiry.

Address Your Objection to: Dr. Kathleen Connell,
Assistant State Veterinarian, Department of Agriculture,
Food Safety/Animal Health Division, P.O. Box 42577,
Olympia, WA 98504-2577, (360) 902-1878.

Reason the Expedited Repeal of the Rule is Appropriate:
The rule is no longer necessary because of changed circum-
stances.

October 4, 2000
William E. Brookreson
Deputy Director

(1]
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WSR 00-18-018
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Children’s Administration)

[Filed August 28, 2000, 11:06 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
17-057.

Title of Rule: Chapter 388-60 WAC, Domestic violence
perpetrator treatment program standards.

Purpose: Clarify the language of the requirements for all
programs providing domestic violence perpetrator treatment
services, as well as add several new requirements. The rules
also meet the intent of the Governor’s Executive Order 97-02.

Statutory Authority for Adoption: RCW 26.50.150.

Statute Being Implemented: RCW 26.50.150.

Summary: The clear language and format change will
lead to overall clarification of the chapter. The addition of
requirements regarding treatment group size and length of
group treatment sessions will incorporate professional stan-
dards in WAC. The addition of requirements for mandatory
releases of information and documentation of contact with
victims will help to enhance safety for victims. Require-
ments for membership in local domestic violence task forces
or intervention committees and documentation of coopera-
tive relationships with other entities involved in domestic
violence intervention will increase collaboration within com-
munities.

Reasons Supporting Proposal: Overall clarity, effi-
ciency, and effectiveness of the regulations for domestic vio-
lence perpetrator treatment programs will be achieved.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Maureen Kelly, P.O. Box
45710, Olympia, WA 98504, (360) 902-7901.

Name of Proponent: Department of Social and Health
Services, Children’s Administration (CA), governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: WAC 388-60-0085, sets new minimum and maxi-
mum numbers for participants involved in group sessions to
two and twelve, respectively. (No numbers were specified
before). Sets the minimum length of group treatment ses-
sions (previously unspecified) to ninety minutes.

WAC 388-60-145, requires a treatment program to
include additional mandatory signed releases of information
in client files to allow current treatment programs to
exchange information with:

. Concurrent and past treatment programs;
. DSHS certifying authorities; and
. Prosecutors.

WAC 388-60-0065, requires the program to document
their contacts with victims of program participants. If pro-
gram cannot contact a victim, they must show that they made
reasonable efforts to do so.

WAC 388-60-175 and 388-60-0345, limits duties that
trainees may perform without supervision.

WSR 00-18-018

WAC 388-60-315, clarifies that direct treatment staff
must complete all mandatory training before providing ser-
vices to clients.

WAC 388-60-415, 388-60-455 and 388-60-525, clarifies
the requirement for cooperative relationships between agen-
cies that provide domestic violence intervention and those
that provide services to domestic violence victims.

WAC 388-60-455 and 388-60-5250151, require that
treatment programs are involved in local domestic violence
task forces or committees.

The anticipated effect will be the overall clarification of
the requirements for programs providing domestic violence
perpetrator treatment services. The more clearly written
question and answer format will be consistent with the
changes being made in other DSHS WACs. Addition of stan-
dards for group size and treatment session length reflect best
practice standards for professional counseling programs.
Requirements regarding communication with other programs
involved in domestic violence intervention and membership
in local task forces will result in greater collaboration within
a community, and will help to enhance victims' safety
through sharing of information.

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. CA worked with an
advisory committee made up of representative small busi-
nesses throughout the rule-making process. To ascertain
costs associated with proposed changes, CA surveyed 23% of
the small businesses impacted. As a result of the survey and
discussions with the advisory committee, CA concludes that
no "more than minor" costs will be imposed on the small
businesses affected by proposed amendments to the rules.
Therefore, the preparation of a comprehensive SBEIS is not
required.

RCW 34.05.328 applies to this rule adoption. The pro-
posed rule changes for chapter 388-60 WAC, Domestic vio-
lence perpetrator treatment program standards are "signifi-
cant legislative rules" as defined in RCW 34.05.328 and
therefore require a cost benefit analysis (CBA). A copy of
the CBA may be requested by contacting Maureen Kelly by
mail at Children's Administration, P.O. Box 45710, Olympia,
WA 98504-5710, by phone at (360) 902-7901, or by e-mail at
kelm300@dshs.wa.gov.

Hearing Location: DCFS Region 1 Office, 1313 North
Atlantic, Suite 2000, Spokane, WA 99221, on November 7,
2000, at 10:00 a.m.; and at the Lacey Government Center,
1009 College Street S.E., Room 104B, Lacey, WA 98503, on
November 21, 2000, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Kelly
Cooper, DSHS Rules Coordinator, by November 1, 2000, for
Spokane; November 14, 2000, for Lacey, phone (360) 664-
6094, TTY (360) 664-6178, e-mail coopekd@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, by November 21, 2000.

Proposed

PROPOSED
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Date of Intended Adoption: Not sooner than November

22, 2000.
Edith M. Rice, Chief
Office of Legal Affairs

Chapter 388-60 WAC

DOMESTIC VIOLENCE PERPETRATOR PROGRAM
STANDARDS

DEFINITIONS

NEW SECTION

WAC 388-60-0015 What definitions apply to this
chapter? The following definitions are important to under-
stand these rules:

""Corrective action" means the denial or suspension or
revocation of certification, or the issuance of a written warn-
ing.

"Department’ or "DSHS'" means the department of
social and health services.

"Participant” or "perpetrator" means the client
enrolled in the domestic violence perpetrator treatment pro-
gram. This client may be court-ordered to attend treatment or
someone who chooses to voluntarily attend treatment.

"Program'' or ''treatment program' means a domes-
tic violence perpetrator treatment program.

PURPOSE

NEW SECTION

WAC 388-60-0025 What is the purpose of this chap-
ter? (1) This chapter establishes minimum standards for pro-
grams that treat perpetrators of domestic violence.

(2) These standards apply to any program that:

(a) Advertises that it provides domestic violence perpe-
trator treatment; or

(b) Defines its services as meeting court orders that
require enrollment in and/or completion of domestic violence
perpetrator treatment.

(3) These programs provide treatment only to perpetra-
tors of domestic violence, including clients who are self-
referred or those who are court-ordered to attend treatment.

(4) An agency may administer other service programs in
addition to domestic violence perpetrator treatment services;
however, the domestic violence perpetrator treatment pro-
gram must be considered a separate and distinct program
from all other services the agency provides.

NEW SECTION

WAC 388-60-0035 Must domestic violence perpetra-
tor treatment programs be certified? All programs provid-
ing domestic violence perpetrator treatment services must:

(1) Be certified by the department; and

(2) Comply with the standards outlined in this chapter.

Proposed s
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NEW SECTION

WAC 388-60-0045 What must be the focus of a
domestic violence perpetrator treatment program? (1) A
domestic violence perpetrator treatment program must focus
treatment primarily on ending the participant’s physical, sex-
ual, and psychological abuse.

(2) The program must hold the participant accountable
for:

(a) The abuse that occurred; and

(b) Changing the participant’s violent and abusive behav-
iors.

(3) The program must base all treatment on strategies
and philosophies that do not blame the victim or imply that
the victim shares any responsibility for the abuse which
occurred.

NEW SECTION

WAC 388-60-0055 What must be a treatment pro-
gram’s primary goal? The primary goal of a domestic vio-
lence perpetrator treatment program must be to increase the
victim’s safety by:

(1) Facilitating change in the participant’s abusive
behavior; and

(2) Holding the participant accountable for changing the
participant’s patterns of behaviors, thinking, and beliefs.

REQUIRED PROGRAM POLICIES AND PROCE-
DURES

NEW SECTION

WAC 388-60-0065 What steps must a treatment pro-
gram take to address victim safety? (1) Each treatment pro-
gram must have written policies and procedures that ade-
quately assess the safety of the victims of the perpetrators
enrolled in the treatment program.

(2) The treatment program must take the following steps
to protect victims:

(a) Notify the victim of each program participant within
fourteen days of the participant being accepted or denied
entrance to the program that the participant has enrolled in or
has been rejected for treatment services.

(b) Inform victims of specific outreach, advocacy, emer-
gency and safety planning services offered by a domestic vio-
lence victim program in the victim’s community;

(c) Encourage victims to make plans to protect them-
selves and their children;

(d) Give victims a brief description of the domestic vio-
lence perpetrator treatment program, including the fact that
the victim is not expected to do anything to help the perpetra-
tor complete any treatment program requirements; and

(e) Inform victims of the limitations of perpetrator treat-
ment. .
(3) The program must document in writing the program’s
efforts to notify the victim of the above requirements.

(4) The program cannot invite or require the victims of
participants to attend perpetrator treatment program counsel-
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ing sessions or education groups which the program requires
participants to attend as a condition of their contracts.

NEW SECTION

WAC 388-60-0075 What must a treatment program
require of its participants? (1) All participants must attend
consecutive, weekly group treatment sessions.

Exception:  Another type of intervention may be
approved for certain documented clinical reasons, such as
psychosis or other conditions that make the individual not
amenable to treatment in a group setting.

(2) The program must assign each participant to a home
group and the participant must be required to attend the same
scheduled group each week. The program’s director must
authorize any exceptions to this requirement and document
the reason for the exception.

(3) Each participant must sign all releases of information
required by the treatment program, including those specified
in WAC 388-60-0145.

(4) Each participant must sign a contract for services
with the treatment program.

NEW SECTION

WAC 388-60-0085 What requirements apply to
group treatment sessions? (1) The group sessions must be
single gender.

(2) The group size is limited to a maximum of twelve
participants, and a minimum of two participants.

(3) Group sessions must be at least ninety minutes in
length.

(4) Group sessions must be closed to all persons other
than participants, group facilitators, and others specifically
invited by the group leaders. Others specifically invited by
group leaders may include:

" (a) Professionals in related fields;

(b) Persons offering interpretation services for the deaf
and/or hearing impaired or language translation/interpreta-
tion; and

-(c) Others brmgmg specific information critical to the

group.,

NEW SECTION

WAC 388-60-0095 May a participant be involved in
more than one type of treatment while enrolled in a
domestic violence perpetrator treatment program? (1) A
program may allow a client to participate in other types of
therapy during the same period the client is participating in
the required weekly group treatment sessions.

(2) Any other type of therapy must support the goal of
victim safety by facilitating change in the participant’s abu-
sive behavior without blammg the victim for the perpetrator’s
abuse.

(3) The program ‘must determine that the participant is
stable in the participants other treatments before allowing the
participant to participate in treatment for domestic violence.
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(4) Other therapies including the following list may not
be substituted for the required domestic violence perpetrator
treatment sessions:

(a) Individual therapy;

(b) Marital or couples’ therapy;

(c) Family therapy;

(d) Substance abuse evaluations or treatment; or

(e) Anger management.

(5) A program may recommend marital or couples’ ther-
apy only after:

(a) The participant has completed at least six months of
domestic violence perpetrator treatment services; and

(b) The victim has reported that the participant has
ceased engaging in violent and/or controlling behaviors.
However, this therapy may not take the place of domestic
violence perpetrator treatment session.

NEW SECTION

WAC 388-60-0105 What requirements does the
department have for treatment programs regarding non-
discrimination? (1) A domestic violence perpetrator treat-
ment program may not discriminate against any participant
based on:

(a) Race;

(b) Age;

(c) Gender;

(d) Disability;

(e) Religion;

(f) Marital status or living arrangements;

(g) Political affiliation;

(h) Educational attainment;

(1) Socio-economic status;

() Ethnicity;

(k) National origin; or

(1) Sexual orientation.

(2) Program materials, publications, and audio-visual
materials must be culturally sensitive and nondiscriminatory.

NEW SECTION

WAC 388-60-0115 Does a program have the author-
ity to screen referrals? (1) A treatment program has the
authority to accept or reject any referral for its program.

(2) The program must base acceptance and rejection of a
client on written criteria the program has developed to screen
potential participants.

(3) A treatment program may impose any conditions on
participants that the program deems appropriate for the suc-
cess of treatment.

NEW SECTION

WAC 388-60-0125 What rights do participants in a
treatment program have? (1) A treatment program must
provide each participant with the highest quality of service.

(2) Treatment program staff must establish a climate
where all relationships with colleagues and participants are
respectful. .
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(3) Each participant enrolled in a program must have the
assurance that the program staff will conduct themselves pro-
fessionally, as specified in RCW 18.130.180.

(4) Staff, board members, and volunteers working for a
treatment program must not engage in or tolerate sexual
harassment or exploitation of an employee, a program partic-
ipant, or a victim of any program participant.

(5) Each participant must have a written contract signed
by the participant and the treatment program staff which
specifies the participants rights and responsibilities while
enrolled in the program.

CONFIDENTIALITY

NEW SECTION

WAC 388-60-0135 What information about the par-
ticipant must the treatment program keep confidential?
(1) Treatment programs must follow the confidentiality
requirements contained in chapter 18.19 RCW for registered
counselors and certified professionals.

(2) All program participants and guests must agree in
writing not to disclose the identity of group participants or
personal information about the participants.

(3) A treatment program must keep all communications
between the participant and direct treatment staff confidential
unless:

(a) The participant has signed a release of information;
or

(b) The program is legally required to release the infor-
mation.

(4) The treatment program may audio or video tape
group sessions only when all participants grant written con-
sent that gives details about the specific uses for the tape.
The program must obtain an additional consent statement
from each participant to permit use of the tape for any pur-
pose other than the purposes specified in the original consent.

NEW SECTION

WAC 388-60-0145 What releases must a program
require a participant to sign? For a treatment program to
conduct case monitoring and periodic safety checks, the pro-
gram must require all participants to sign the following
releases which must remain in effect for the duration of the
client’s treatment:

(1) A release allowing the treatment program to notify
the victim and/or the victim’s community and/or legal advo-
cates that the perpetrator has been accepted or rejected for
treatment;

(2) A release allowing the program to provide the victim
with periodic reports about the perpetrator’s participation in
the program.

(3) A release allowing the current domestic violence per-
petrator treatment program access to information held by all
prior and concurrent treatment agencies, including domestic
violence perpetrator treatment programs, mental health agen-
cies, and drug and alcohol treatment programs;
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(4) A release allowing the treatment program to provide
relevant information regarding the participant to each of the
following entities:

(a) Lawyers, including prosecutors;

(b) Courts;

(c) Parole officers;

(d) Probation officers;

(e) Child protective services, child welfare services, and
other DSHS programs;

(f) Court-appointed guardians ad litem;

(g) DSHS certifying authorities; and

(h) Former treatment programs that the pa.mmpant has
attended.

(5) A release for the program to notify any person whose
safety appears to be at risk due to the participant’s potential
for violence and lethality. This includes, but is not limited to:

(a) The victim;

(b) Any children;

(c) Significant others;

(d) The victims’ community and legal advocates; or

(e) Police.

NEW SECTION

WAC 388-60-0155 Must a treatment program keep
information provided by or about the victim confidential?
(1) A treatment program must treat all information the victim
provides to the program as confidential unless the victim
gives written permission for the program to release the infor-
mation. )

(2) Information must be kept separate from any files for
perpetrators.

(3) If a victim tells the treatment program that the partic-
ipant has committed a new offense, the treatment program
must encourage the victim to contact:

(a) Appropriate law enforcement agency; and

(b) The local domestic violence victim’s program.

NEW SECTION

WAC 388-60-0165 What information must the treat-
ment program collect and discuss with the client during
the intake process or assessment interview? (1) Treatment
programs must conduct an individual, complete clinical
intake and assessment interview with each perpetrator who
has been accepted into the treatment program. The program
staff must meet face-to-face with the program participant to
conduct this intake and interview.

(2) During the intake interview, program staff must
obtain the following information, at a minimum:

(a) Current and past violence history;

(b) A complete diagnostic evaluation;

(c) A substance abuse assessment;

(d) History of treatment from past domestic violence per-
petrator treatment programs;

(e) History of threats of homicide or suicide;

(f) History of ideation of homicide or suicide;

(g) History of stalking;

(h) Data to develop a lethality risk assessment;
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(i) Possession of, access to, plans to obtain, or a history
of use of weapons;

(j) Degree of obsessiveness and dependency on the per-
petrator’s victim;

(k) History of episodes of rage;

(1) History of depression and other mental health prob-
lems;

(m) History of having sexually abused the battered vic-
tim or others;

(n) History of the perpetrator’s domestic violence victim-
ization and/or sexual abuse victimization;

(0) Access to the battered victim;

(p) Criminal history and law enforcement incident
reports

(q) Reports of abuse of children, elderly persons, or ani-
mals;

(r) Assessment of cultural issues;

(s) Assessment of learning disabilities, literacy, and spe-
cial language needs; and

() Review of other diagnostic evaluations of the partici-
pant.

(3) The program client file must include documentation
of reasonable efforts to obtain the above information.

NEW SECTION

WAC 388-60-0175 Who may complete the intake
process or conduct the assessment interview? (1) Only
treatment staff who meet the minimum qualifications for
direct treatment staff stated in chapter 388-60 WAC may
complete the intake process or conduct the assessment inter-
view.

(2) A trainee may not have sole responsibility for con-
ducting an intake or assessment. If the staff conducting the
intake/assessment is a trainee, the trainee must work in con-
junction with additional staff in their program, and the
trainee’s program supervisor must review and sign off on the
trainee’s work.

NEW SECTION

. WAC 388-60-0185 Must the program compile a writ-
ten document based on information gathered in the
intake/assessment process? The program must compile a
written document, which includes the information required to
be gathered in the intake/assessment process.

NEW SECTION

WAC 388-60-0195 Must the treatment program
develop an individual treatment plan for each partici-
pant? (1) The treatment program must develop a written
treatment plan for each participant who is accepted into the
domestic perpetrator treatment program.

(2) The treatment program must base the participant’s
treatment on the clinical intake/assessment which the pro-
gram completed for the client.

(3) The treatment plan must adequately and appropri-
ately address the needs of the individual participant.

WSR 00-18-018

NEW SECTION

WAC 388-60-0205 What must a treatment program
consider when developing an individual treatment plan
for a participant? (1) A treatment program must:

(a) Evaluate whether a participant should be required to
engage in drug and alcohol, mental health, or other treatment
services while they are participating in the treatment pro-
gram;

(b) Decide which treatment gets priority for the partici-
pant if more than one treatment service is recommended;

(c) Determine the sequence of other services if concur-
rent treatment is not clinically appropriate; and

(d) Make appropriate referrals to outside agencies.

(2) A treatment program must consider issues relating to
a participant’s prior victimization when designing each treat-
ment plan.

The program must consider the appropriateness of
domestic violence victim services in lieu of perpetrator treat-
ment for a participant who presents an extensive history of
prior victimization.

NEW SECTION

WAC 388-60-0215 Must a program require a partic-
ipant to sign a contract for services with the treatment
program? A treatment program must require each partici-
pant to sign a formal contract for services.

NEW SECTION

WAC 388-60-0225 What must the treatment pro-
gram include in the contract for each participant’s treat-
ment? The contract between each participant and the treat-
ment program must include the following elements:

(1) A statement regarding the treatment program’s phi-
losophy that:

(a) The victim may not be blamed for the participant’s
abuse;

(b) The perpetrator must stop all forms of abuse;

(c) An abuser is to be held accountable for the abusers
actions; and

(d) The program’s primary concern is for the safety of
victims.

(2) A statement requiring the participant to:

(a) Cooperate with all program rules;

(b) Stop violent and threatening behaviors;

(c) Be nonabusive and noncontrolling in relationships;

(d) Develop and adhere to a responsibility plan;

(e) Comply with all court orders;

(f) Cooperate with the rules for group participation; and

(g) Sign all required releases of information.

(3) A policy on attendance and consequences for inade-
quate attendance.

(4) A requirement that the perpetrator must actively par-
ticipate in treatment, including sharing personal experiences,
values, and attitudes, as well as completing all group activi-
ties and assignments.

(5) A policy regarding other program expectations, such
as completion of written exams, concurrent treatment
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requirements, and possession of weapons as described under
chapters 275-55 and 275-59 WAC

(6) Written criteria for completion of treatment.

(7) A statement that group members must honor the con-
fidentiality of all participants.

(8) A statement that the treatment program has the duty
to warn and protect victims, law enforcement, and third par-
ties of any risk of serious harm the program determines the
participant poses to them.

(9) Requirements that the participant must either:

(a) Provide the program with the participant’s arrest
records, criminal history, and any information regarding
treatment services previously received; or

(b) Identify the existence of and location of all service
records, and authorize release of all such records to the
domestic violence treatment program.

(10) The program’s policy regarding the use of drugs and
alcohol, including a provision that the participant must attend
treatment sessions free of drugs and alcohol; and

(11) Fees and methods of payment for treatment.

NEW SECTION

WAC 388-60-0235 Must a treatment program follow
an educational curriculum for each participant? A treat-
ment program must follow a specific educational curriculum
for all participants in the program.

NEW SECTION

WAC 388-60-0245 What topics must the treatment
program include in the educational curriculum? The cur-
riculum of the treatment program must include the following
topics:

(1) Belief systems that allow and support violence
against women; _

(2) Belief systems that allow and/or support the use or
threat of violence to establish power and control over an inti-
mate partner;

(3) Definitions of abuse, battering, and domestlc vio-
lence;

(4) Forms of abuse including:

(a) Physical abuse;

(b) Emotional and sexual abuse

(c) Economic manipulation or domination;

(d) Property destruction;

(e) Stalking;

(f) Terrorizing someone or threatening him or her; and

(g) Acts that put the safety of battered partners, children,
pets, other family members, or friends at risk.

(5) The impact of abuse and battering on children and the
incompatibility of domestic violence and abuse with respon-
sible parenting;

(6) The fact that a participant is solely responsible for the
participant’s violent behavior, and must acknowledge this
fact;

(7) The need to avoid blammg a victim for the part1¢1—
pant’s abusive behavior;

(8) Techniques to be nonabusive and noncontrolling;
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(9) Negative legal and social consequences for someone
who commits domestic violence;

(10) Why it is necessary to meet financial and legal obli-
gations to family members;

(11) Opportunities for a participant to develop a respon-
sibility plan;

(a) The treatment program may assist the participant in
developing the plan.

(b) In the plan, the participant must make a commltment
to giving up power and control over the victim.

(12) Education regarding individual cultural and famlly
dynamics of domestic violence; and

(13) Washington State laws and practices regarding
domestic violence, as described in chapters 10.31, 10.99, and
26.50 RCW.

NEW SECTION

WAC 388-60-0255 What is the minimum treatment
period for program participants? (1) The minimum treat-
ment period is the time required for the participant to fulfill
all conditions of treatment set by the treatment program. Sat-
isfactory completion of treatment is not based solely on a per-
petrator participating in the treatment program for a certain
period of time or attending a certain number of sessions.

(2) The program must require participants to attend treat-
ment and satisfy all treatment program requnrements for at
least twelve months.

(3) The program must require the participant to attend:

(a) A minimum of twenty-six consecutlve weekly same
gender group sessions, followed by:

(b) Monthly sessions with the treatment provider until
the twelve-month period is complete. These sessions must be
conducted face-to-face with the participant by program staff
who meet the minimum qualifications set forth in this chap-
ter.

NEW SECTION

WAC 388-60-0265 What criteria must be satisfied
for completion of treatment? (1) A treatment program must
have written criteria for satisfactory completion of treatment.

(2) A program must require a participant to meet all of
the following conditions in order for the program to state that
the participant has completed treatment:

(a) Attend treatment sessions for the minimum treatment
period;

(b) Attend all other sessions requ1red by the program;

(c) Cooperate with all group rules and program require-
ments throughout the duration of treatment services;

(d) Stop the use of all violent acts or threats of violence;
(e) Stop using abusive and controlling‘_behavior;

(f) Adhere to the participant’s responsibility plan;

(g) Comply with court orders; and

(h) Comply with other conditions of the contract for
treatment services, such as chemical dependency treatment.

g
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NEW SECTION

WAC 388-60-0275 What must the treatment pro-
gram do when a participant satisfactorily completes
treatment? (1) A treatment program must notify the follow-
ing people when a participant satisfactorily completes treat-
ment:

(a) The court having jurisdiction, if the participant has
been court-mandated to attend treatment; and

(b) The victim, if feasible.

(2) The program must document in writing its efforts to
contact the victim.

(3) The program may specify only that the perpetrator
has completed treatment based on adequate compliance with
the participant’s contract with the treatment program and any
court order.

NEW SECTION

WAC 388-60-0285 Must a treatment program have
policies regarding any reoffenses during treatment? A
treatment program must establish and implement written pol-
icies that include consequences if a perpetrator re-offends
during treatment or does not comply with program require-
ments.

NEW SECTION

WAC 388-60-0295 Does a program need guidelines
for discharging participants who do not complete treat-
ment? (1) A treatment program must have guidelines for dis-
charging participants who do not satisfactorily complete the
program.

(a) Discharge decisions must be uniform and predictable.

(b) Discrimination may not occur against any partici-
pant.

(2) A program may terminate a participant from treat-
ment prior to completion of the program if the participant has
not complied with the requirements set forth in the partici-
pant’s contract with the program.

(3) If a program discharges a participant who does not
complete treatment, the treatment program must document in
writing that the participant has not complied with:

(a) The participant’s contract with the treatment pro-
gram;

(b) A court order;

(c) A probation agreement; or

(d) Group rules.

(4) If a program chooses not to discharge a participant
who has reoffended, committed other acts of violence or
abuse, or has not complied with any of subsection (3)(a)
through (d) of this section, the program must note the reof-
fense and/or noncompliance in the client’s progress notes,
reports to the court, and reports to the victim (if feasible).

(5) The program must state in the client’s record the pro-
gram’s rationale for not terminating the participant, and state
what corrective action was taken.

(6) The program must notify the above parties within
three days of terminating the client.
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(7) A program may discharge a participant if the treat-
ment program cannot provide adequate treatment services to
the participant because of the treatment program’s current
development:

NEW SECTION

WAC 388-60-0305 Who must the program notify
when the program discharges a participant because of
failure to complete treatment? A treatment program must
notify the following parties in writing when the program dis-
charges a participant from the program because of failure to
complete treatment:

(1) The court having jurisdiction, if the participant has
been court-mandated to attend treatment;

(2) The participant’s probation officer, if any; and

(3) The victim of the participant, if feasible.

TREATMENT STAFF QUALIFICATIONS

NEW SECTION

WAC 388-600-0315 What are the minimum qualifi-
cations for all direct treatment staff? (1) All staff with
direct treatment contact with participants must be:

(a) Registered as counselors or certified as mental health
professionals as required under chapter 18.19 RCW; and

(b) Free of criminal convictions involving moral turpi-
tude.

(2) Each staff person providing direct treatment services
to a participant must have a bachelor’s degree.

(a) The department will review requests for an exception
to this requirement on a case-by-case basis.

(b) In order to qualify for an exception, the employee
must possess year-for-year professional level experience
equivalent to a bachelor’s degree. The department deter-
mines this equivalency at the discretion of the DSHS pro-
gram manager responsible for monitoring domestic violence
perpetrator treatment programs.

(3) Prior to providing any direct treatment services to
program participants, each direct treatment staff person must
have completed:

(a) A minimum of thirty hours of training about domestic
violence from an established domestic violence victim pro-
gram; and

(b) A minimum of thirty hours of training from an estab-
lished domestic violence perpetrator treatment services pro-
gram.

(i) If located within Washington state, the domestic vio-
lence perpetrator treatment program must be certified and
meet the standards as outlined in this chapter.

(ii) If located out-of-state, the domestic violence perpe-
trator treatment program must meet the standards outlined in
this chapter as well as chapter 26.50 RCW.

(4) All employees must complete all sixty hours of
required training before the employee may begin to provide
any direct services to group participants. Any work experi-
ence accrued prior to completion of the sixty hours of training
will not count toward any requirement for work experience.
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Reviser’s note: The section above appears as filed by the agency pur-
suant to RCW 34.08.040; however, the reference to WAC 388-600-0315 is
probably intended to be WAC 388-60-0315.

NEW SECTION

WAC 388-60-0325 Must a program notify the
department when new direct treatment staff are added?
(1) At the time that the program adds new direct treatment
staff, the program must submit documentation to DSHS
which proves that the staff meets the minimum qualifications
for all treatment staff.

(2) Direct treatment staff may not provide services to
perpetrators until the treatment staff’s qualifications have
been reviewed and approved by the DSHS program manager
responsible for certification of domestic violence perpetrator
treatment programs.

NEW SECTION

WAC 388-60-0335 Who is considered a trainee for
domestic violence perpetrator treatment programs? A
trainee is a direct treatment staff person who has not accrued
at least two hundred fifty hours of experience providing ser-
vices to domestic violence perpetrators and domestic vio-
lence victims.

(1) At least one hundred twenty-five hours of this
requirement must have been provision of supervised, direct
treatment services to domestic violence perpetrators.

(2) The remainder of this requirement must have been
provision of domestic violence victim advocacy services.

NEW SECTION

WAC 388-60-0345 May a trainee provide direct
treatment services to participants? (1) A trainee may serve
as a co-facilitator of groups, but may not have sole responsi-
bility for the group at any time.

(2) A trainee may not have sole responsibility for con-
ducting an intake or assessment, or for terminating a partici-
pant from treatment.

NEW SECTION

WAC 388-60-0355 Do treatment programs need a
supervisor? Each treatment program must have at least one
person providing supervision to paid and volunteer direct
treatment staff.

NEW SECTION

WAC 388-60-0365 Who may provide supervision of
direct treatment staff in a domestic violence perpetrator
treatment program? (1) In addition to possessing the basic
qualifications required for all direct treatment staff, a pro-
gram’s supervisor must meet all of the following require-
ments:

(a) Have a minimum of three years of experience provid-
ing direct treatment services to perpetrators of domestic vio-
lence;
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(b) Have a minimum of one year of experience proyiding
victim advocacy services to domestic violence victims (this
may be concurrent with (a) of this subsection);

(c) Have a minimum of one year of experience in facili-
tating domestic violence perpetrator treatment groups; '

(d) Has completed at least five hundred hours of super-
vised direct treatment contact with both perpetrators and
domestic violence victims;

(i) At least three hundred hours of this requirement must
have been the provision of supervised, direct treatment ser-
vices to domestic violence perpetrators.

(ii) The remainder of this requirement must have been
the provision of domestic violence victim advocacy services.

(2) Each staff person providing supervision.to direct
treatment staff within a program must have a master’s degree.

(a) The department’s program manger will review
requests for an exception to this requirement on a case- by-
case basis.

(b) In order to qualify for an exception, the employee
must possess year-for-year professional level experience
equivalent to a master’s degree. The department determines
this equivalency at the discretion of the DSHS program man-
ager responsible for monitoring domestic violence perpetra-
tor treatment programs. .

NEW SECTION

WAC 388-60-0375 Must a supervisor always be on
the premises of the treatment program? A supervisor may
be located either on or off-site unless direct treatment ser-
vices are being provided only by employees who are consid-
ered trainees, as defined in these rules. If no other direct
treatment staff besides the supervisor possesses at least two
hundred fifty hours of experience providing direct treatment
services to perpetrators, the supervisor must be present at all
times that direct treatment services are being provided.

NEW SECTION

WAC 388-60-0385 Must the treatment program
have staff supervision policies? A treatment program must
develop and follow policies, procedures, and supervision
schedules that provide adequate supervision for all treatment
staff.

NEW SECTION

WAC 388-60-0395 What are the requirements for
staff orientation? (1) A treatment program must have an ori-
entation for any new staff, whether the staff are paid or vol-
unteer.

(2) The purpose of the orientation must be to provide the
staff with the program’s philosophy, organization, curricu-
lum, policies, procedures, and goals.

NEW SECTION

WAC 388-60-0405 What are the continuing profes-
sional education requirements for all direct treatment
program staff? (1) All staff having direct treatment contact
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with participants must complete a minimum of twenty hours
of continuing professional education each year after the pro-
gram is certified, or each year after the staff person is added
to the staff list. No more than five of those hours may be
obtained by attending "in-house” training.

(2) Each staff person’s continuing professional education
must include four or more hours of training per year on issues
of sexism, racism, and homophobia and their relationship to
domestic violence.

(3) Continuing education training may be in the fields of
alcohol/drug abuse, mental health, or other issues but all
training must be related to the treatment of domestic violence
perpetrators. 4

(4) The treatment staff may obtain continuing profes-
sional education through classes, seminars, workshops, video
or audiotapes, or other self-study programs when approved in
writing by the program supervisor. No more than five hours
of video, audiotapes, or self-study program may be used
toward the requirement of twenty hours of continuing educa-
tion requirement. This includes correspondence courses.

(5) The staff must document all continuing education
hours on DSHS approved forms.

(a) The form must be accompanied by completion certif-
icates, course/workshop outline, and supervisor signature.

(b) The program must submit the form and documenta-
tion to the department at the time the program applies for re-
certification.

NEW SECTION

WAC 388-60-0415 Is a treatment program required
to cooperate with local domestic violence victim pro-
grams? A treatment program must establish and maintain
cooperative relationships with domestic violence victim ser-
vices programs located in their community.

NEW SECTION

WAC 388-60-0425 Does a treatment program need
knowledge of the domestic violence laws and justice sys-
tem practices? A treatment program must show evidence of
an understanding of the laws pertaining to domestic violence
and the operation of the justice system. Ata minimum, a pro-
gram must be familiar with:

(1) State laws regulating the response to domestic vio-
lence by the criminal justice system;

(2) Relief available to victims of domestic violence
offered by:

(a) Washington domestic violence law and civil protec-
tion orders;

(b) Criminal no-contact orders; and

(c) Civil restraining orders.

(3) Local law enforcement, prosecution, and court and
probation policies regarding domestic violence cases.
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NEW SECTION

WAC 388-60-0435 What is the process to apply for
certification of a treatment program? (1) Any program
wishing to provide treatment to perpetrators of domestic vio-
lence must request certification by completing an application
available from the department. To request an application by
mail, write to:

Domestic Violence Perpetrator Treatment Program

Department of Social and Health Services (DSHS)

Children’s Administration

P.O. Box 45710

Olympia, Washington 98504-5710.

(2) The program must submit the application, application
fee, and all documentation needed to prove that the program
meets the requirements set forth in these standards.

(3) A program may not provide direct treatment services
to domestic violence perpetrators without being certified by
the department.

(4) If approved, the department grants certification for a
two year period.

(5) The department considers each geographical location
of a program an individual program, and must certify each
program separately.

NEW SECTION

WAC 388-60-0445 What is the application fee for
certification? (1) Application fee for either initial certifica-
tion or re-certification of a domestic violence perpetrator
treatment program is one hundred dollars.

(2) The department publishes the application fee for cer-
tification of domestic violence perpetrator treatment pro-
grams in the application packet.

(3) If there is any change in the fee, the update will be
done in July of each year.

NEW SECTION

WAC 388-60-0455 What documentation must a pro-
gram submit before the department may certify the pro-
gram? The program’s director must submit the following
documentation with the program’s application:

(1) A written statement signed by the director that the
program complies with the standards contained in this chap-
ter;

(2) Results of current criminal history background
checks for all current direct treatment program staff;

(3) A statement for each current paid or volunteer staff
person whether or not the staff person has ever been a party
to any civil proceedings involving domestic violence;

(4) Proof that each direct treatment staff is registered as
a counselor or certified as a mental health professional with
the department of health;

(5) Evidence that the program maintains cooperative
relationships with agencies providing services related to
domestic violence.
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(a) This evidence must include, at a minimum:

(i) Three items of evidence that they have established
and continue to maintain cooperative relationships with local
domestic violence victim programs and other local agencies
involved with domestic violence intervention.

(ii) Documentation that they have established a referral
process between their program and the local domestic vio-
lence victim services programs.

(iii) Proof that they participate in a local domestic vio-
lence task force, intervention committee or workgroup if one
exists in their community.

(b) The program may also submit evidence of the follow-
ing:

(i) Participation in public awareness activities sponsored
by the local domestic violence victim services agency.

(ii) Service agreements between the local domestic vio-
lence victim services agency(ies) and the treatment program.

(ii1) Letters of support for the program from other agen-
cies or parties involved in domestic violence intervention.

(6) Evidence that the program maintains cooperative
relationships with agencies involved in domestic violence
intervention.

NEW SECTION

WAC 388-60-0465 What happens after a program
turns in an application to the department? (1) The depart-
ment will review a certification application within thirty days
after the application is received to decide if the domestic vio-
lence perpetrator program meets the program standards in
this chapter.

(2) The department must notify the applicant whether or
not the program meets these standards.

NEW SECTION

WAC 388-60-0475 Will a certificate be issued if the
treatment program meets the standards? If a program
meets the standards in this chapter, the department will issue
the program a certificate of compliance.

NEW SECTION

WAC 388-60-0485 What happens if a treatment pro-
gram does not meet the standards? (1) If a program does
not meet the standards for certification or re-certification, the
department will provide the program with:

(a) A copy of the standards;

(b) A written notice containing the reasons for the deter-
mination of noncompliance; and

(c) The program standards relied upon for making the
decision.

(2) Treatment programs have the right to a hearing if the
program is denied certification under this chapter (chapter
388-08 WAC).

NEW SECTION

WAC 388-60-0495 What records must the depart-
ment keep regarding certified domestic violence perpe-
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trator programs? The department must maintain the fol-
lowing information:

(1) A current record of all cemﬁed domestic violence
perpetrator programs.

(2) A current record of programs that:

(a) Are in the process of applying for certification;

(b) Have been denied certification;

(c) Have been notified that the department is revoking or
suspending certification;

(d) Have had their certification revoked; and

(e) Are being investigated.

RE-CERTIFICATION

NEW SECTION

WAC 388-60-0505 How often must a domestic vio-
lence perpetrator treatment program re-apply for certifi-
cation? Each program certified under this chapter must re-
apply for certification every two years.

NEW SECTION

WAC 388-60-0515 What must a program do to apply
for re-certification of their domestic violence perpetrator
treatment program? In order to be re-certified, a program
must submit a completed application packet to the depart-
ment at least forty-five days prior to the expiration date of the
previous certification period.

NEW SECTION

WAC 388-60-0525 What must the application packet
for renewal of the certification of a domestic violence per-
petrator program include? The packet must include the fol-
lowing:

(1) A completed application form signed by the program
director;

(2) Payment of the application fee;

(3) A listing of all direct treatment staff;

(4) A statement of qualifications for any staff added
since last the certification period;

(5) Current criminal history background check results,
and a statement regarding any involvement in civil proceed-
ings involving domestic violence for each employee provid-
ing direct treatment services;

(6) An update of continuing professional education
hours for each direct treatment staff;

(7) Evidence that the program maintains cooperative
relationships with agencies providing services to domestic
violence victims.

(a) This evidence must include, at a minimum: _

(i) Three items of evidence that they have established
and continue to maintain cooperative relationships with local
domestic violence victim programs and other local agencies
involved with domestic violence intervention.

(i1) Documentation that they have established a referral
process between their program and the local domestic vio-
lence victim services programs.
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(iii) Proof that they participate in a local domestic vio-
lence task force, intervention committee or workgroup if one
exists in their community.

(b) The program may also submit evidence of the follow-
ing:

(i) Participation in public awareness activities sponsored
by the local domestic violence victim services agency.

(ii) Service agreements between the local domestic vio-
lence victim services agency(ies) and the treatment program.

(iii) Letters of support for the program from other agen-
cies or parties involved in domestic violence intervention.

(8) Evidence that the program maintains cooperative
relationships with agencies involved in domestic violence
intervention; and

(9) All documentation needed to prove that the program
continues to meet the standards for certification.

NEW SECTION

WAC 388-60-0535 How does the department decide
that a program should continue to be certified? The
department will continue to certify a program, or will review
its certification, if:

(1) The department determines, based on the completed
application, that the program continues to meet the standards
and qualifications as outlined in this chapter; and

(2) The department determines that any complaint inves-
tigations from the previous certification period have been sat-
isfactorily resolved.

NEW SECTION

WAC 388-60-0545 Is there a formal process if a
treatment program wishes to appeal a denial of certifica-
tion or re-certification? If the department denies certifica-
tion or re-certification, the domestic violence perpetrator

treatment program has a right to an administrative hearing
under chapter 388-08 WAC.

 ADVISORY COMMITTEE

NEW SECTION

- WAC 388-60-0555 Does the department have an
advisory committee for domestic violence perpetrator
treatment? The departiment will establish and appoint a vol-
unteer group to serve as the Washington domestic violence
perpetrator treatment program standards advisory committee.

NEW SECTION

WAC 388-60-0565 What is the role of the advisory
committee? The role of the advisory committee is to:

(1) Advise th_'c? department regarding recommended
changes to the program standards, and A

(2) Provide technical assistance on program standards,
implementation and certification and re-certification criteria.

WSR 00-18-018

NEW SECTION

WAC 388-60-0575 Who are the advisory committee
members and how are they chosen? The advisory commit-
tee must include the following members:

(1) Four persons representing the perspective of victims
of domestic violence. They will be chosen with input from
the Washington State Coalition Against Domestic Violence
(WSCADV);

(2) Four persons representing the perspective of
state-certified domestic violence perpetrator treatment pro-
grams. They will be chosen with input from the Washington
Association of Domestic Violence Intervention Professionals
(WADVIP);

(3) Four persons representing the perspective of adult
misdemeanant probation and Washington state courts of lim-
ited jurisdiction. They will be chosen with input from the
Misdemeanant Corrections Association and the Washington
State District and Municipal Court Judges Association;

(4) One person representing the department of correc-
tions; and

(5) One person representing the office of the administra-
tor for the courts.

NEW SECTION

WAC 388-60-0585 How long is the appointed term
for an advisory committee member? Advisory committee
members are appointed for two-year terms.

NEW SECTION

WAC 388-60-0595 May advisory committee mem-
bers be replaced before their term expires? The depart-
ment may replace committee members if the member misses
two consecutive committee meetings.

NEW SECTION

WAC 388-60-0605 Are expenses for advisory com-
mittee members reimbursed? (1) If funds are available, the
department will reimburse advisory committee members for
travel and meal expenses related to service on the committee.

(2) Advisory committee members may not receive any
other compensation for service on the committee.

COMPLAINTS AND THE INVESTIGATION OF
COMPLAINTS

NEW SECTION

WAC 388-60-0615 Does the department investigate
complaints about domestic violence perpetrator treat-
ment programs? DSHS investigates complaints regarding
domestic violence perpetrator treatment programs.

NEW SECTION

WAC 388-60-0625 Who may request an investiga-
tion of a certified domestic violence perpetrator treat-
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ment program? Any person may submit a written complaint
to DSHS if the person has the following concerns about a cer-
tified program:

(1) The program has acted in a way that places victims at
risk; or

(2) The program has failed to follow standards in this
chapter.

NEW SECTION

WAC 388-60-0635 Does the department notify a
treatment program that the department has received a
complaint? Once it receives a complaint about a certified
program, the department will:

(1) Determine that the complaint includes sufficient
information to be deemed valid;

(2) Notify the program within fourteen days of the com-
plaint being determined valid that the department has
received a complaint about the program; and

(3) Notify the program that an investigation has been ini-
tiated.

NEW SECTION

WAC 388-60-0645 May DSHS begin an investigation
of a treatment program without receiving a complaint?
DSHS may begin an investigation of a domestic violence per-
petrator treatment program without a written complaint if the
department believes that the program:

(1) Has placed victims at risk; or
(2) Failed to follow the standards outlined in this chapter.

NEW SECTION

WAC 388-60-0655 What is included in an investiga-
tion? The investigation of a complaint against a domestic
violence perpetrator treatment program may include:

(1) Contact with:

(a) The person making the complaint;

(b) Other persons involved in the complaint; or

(c) The treatment program.

(2) A request for written documentation of evidence;
and/or

(3) An on-site visit to the program to interview program
staff.

NEW SECTION

WAC 388-60-0665 Is there a time limit for the
department to complete its investigation of a complaint?
The department must complete its investigation within
forty-five days of beginning the investigation, unless circum-
stances warrant a longer period of time.
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RESULTS OF INVESTIGATIONS

NEW SECTION

WAC 388-60-0675 Does the department put the
results of the investigation in writing? (1) The department
will prepare written results of the complaint investigation.

(2) If the department decides that the treatment program
behaved in a way that placed victims at risk or failed to meet
the standards outlined in this chapter, the written results must -
include a decision regarding the status of the program’s certi-
fication.

NEW SECTION

WAC 388-60-0685 What action may the departmentj
take regarding a program’s certification if a complaint is
founded? If the department determines that a complaint
against a domestic violence perpetrator treatment program is
founded, the department may:

(1) Revoke the treatment program’s certification;

(2) Suspend the treatment program’s certification; or

(3) Send a written warning to the treatment program.

NEW SECTION

WAC 388-60-0695 Does DSHS notify a treatment
program of its decision to take corrective action? DSHS
must send the written results of its investigation to the pro-
gram by certified mail, return receipt requested, within
twenty days after completing the investigation.

NEW SECTION

WAC 388-60-0705 What information must the
department give a program if it takes action that affects
the program’s certification status? (1) If DSHS revokes a
program’s certification, the department must provide the pro-
gram with:

(a) The specific reasons for the revocation;

(b) The WAC standards the revocation is based on; and

(c) The effective date of the revocation.

(2) If DSHS suspends a treatment program’s certifica-
tion, DSHS must provide the treatment program with:

(a) The specific reasons for the corrective action; -

(b) The WAC standards that the suspension is based on;

(c) The effective date of the suspension;

(d) Any remedial steps which the program must com-
plete to the satisfaction of the department before the depart-
ment will reinstate the program’s certification and lift the sus-
pension; and

(e) The deadline for completion of any remedial steps.

(3) If DSHS issues a written warning to a program,
DSHS must provide the treatment program with:

(a) The specific reasons for the written warning;

(b) The WAC standards that the written warning is based
on; and )

(¢) Any remedial steps which the program must com-
plete to the satisfaction of the department.
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NEW SECTION

WAC 388-60-0715 What happens if a treatment pro-
gram refuses to remedy the problems outlined in the com-
plaint findings? If the treatment program refuses or fails to
remedy the problems outlined in the written warning, DSHS
may revoke or suspend the certification of the program.

NEW SECTION

WAC 388-60-0725 What if the director of a domestic
violence perpetrator treatment program disagrees with
the corrective action decision? (1) When DSHS revokes or
suspends a program’s certification, issues a written warning,
or imposes corrective action, the department will notify the
program director in writing of the program’s right to request a
hearing.

(2) The program director may request an administrative
hearing from the office of administrative hearings pursuant to
chapter 388-08 WAC.

NOTIFICATION OF RESULTS OF AN INVESTIGA-
TION

NEW SECTION

WAC 388-60-0735 Does the department notify the
person that made the complaint of the results of the inves-
tigation? DSHS will mail a copy of the written results of the
investigation to the person who made the complaint against
the domestic violence perpetrator treatment program.

NEW SECTION

WAC 388-60-0745 What must the treatment pro-
gram do after notification that its certification has been
suspended or revoked? If DSHS revokes or suspends a pro-
gram’s certification, the program must:

(1) Take immediate steps to notify and refer current cli-
ents to other certified domestic violence perpetrator treatment
programs;

Note: This must be done prior to the effective date of
revocation or suspension.

(2) Cease accepting perpetrators of domestic violence
into its treatment program;

(3) Notify victims, current partners of the participants,
and any relevant agencies about the client referral; and

(4) Notify, in writing, the presiding judge and chief pro-
bation officer of each judicial district from which the treat-
ment program receives court referrals.

NEW SECTION

WAC 388-60-0755 What happens if the program has
other licenses or certificates? If a program also holds a
license or certification from the state of Washington for other
treatment modalities, DSHS may notify the appropriate
licensing or certifying authority that the program’s certifica-
tion has been suspended or revoked.

REPEALER
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The following sections of the Washington Administra-

tive Code are repealed:

WAC 388-60-005
WAC 388-60-120
WAC 388-60-130
WAC 388-60-140

WAC 388-60-150

WAC 388-60-160

WAC 388-60-170

WAC 388-60-180

WAC 388-60-190

WAC 388-60-200
WAC 388-60-210
WAC 388-60-220
WAC 388-60-230

Scope.
Treatment focus.
Treatment modality.

Program policies and proce-
dures.

Treatment staff qualifica-
tions.

Orientation and continuing
professional education
requirements.
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Cooperation with domestic
violence victim programs.

Knowledge of law and justice
system practices.

Program certification pro-
cess.

Certification maintenance.
Advisory committee.
Complaint.

Investigation.

WAC 388-60-240
WAC 388-60-250
WAC 388-60-260

Results of investigation.
Notification of results.

Appeal.

WSR 00-19-089
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed September 20, 2000, 10:18 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
11-057.

Title of Rule: Revision of chapter 16-229 WAC, rules
relating to secondary and operational area containment for
bulk pesticide storage facilities.

Purpose: To revise chapter 16-229 WAC to address
issues and concerns raised since implementation of the origi-
nal rules in 1994.

Statutory Authority for Adoption: Chapter 15.58 RCW.

Statute Being Implemented: Chapter 15.58 RCW.

Summary: WAC 16-229-010 Definitions, "Approved
air gap” is a new definition added because of changes to
WAC 16-201-220. This definition is virtually identical to the
definition found in WAC 246-290-490 and regulated by the
Department of Health. The only difference is the removal of
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the word "potable” in order that the definition apply to all
water sources.

"Approved reduced pressure principle backflow preven-
tion assembly (RPBA)" is a new definition added because of
changes to WAC 16-201-220. This definition was supplied
to the department by the Department of Health.

"Certified engineer" is a new definition added because
the term occurs in the rule and currently is not defined. .

"Not technically feasible" is a new definition added
because the term occurs in the rule and currently is not
defined.

"Permanent storage facility" is an existing definition that
has been revised to clarify the intent of the original rule. In
addition, "Temporary field storage” has been removed from
this definition and defined on its own.

"Rinsate” is an existing definition that has been revised
to include recovered sedimentation, washwater, contami-
nated precipitation, or other contaminated debris. This is in
keeping with the intent of the original rule.

"Secondary containment” is an existing definition that
has been revised to be consistent with other definitions (per-
manent storage facility).

"Storage container”
been revised to:

‘(1) Ensure that "intent" is addressed in determining if-a
container is a "storage container.”

(2) Clarifies that the definition of a storage container
does not include underground storage tanks or surface
impoundments. This is consistent with the intent of the orig-
inal rule.

"Substantially similar protection” is a new definition
added because the term is found in the rule and currently is
not defined.

"Temporary field storage" is a term that originally was
addressed within the definition of "permanent storage facil-
ity." It was moved for purposes of clarification.

WAC 16-229-020, 16-229-025, 16-229-050, 16-229-
060, 16-229-080, 16-229-090, 16-229-220, 16-229-260, 16-
229-270 and 16-229-280, the changes to these sections are
housekeeping changes only. The revisions make the sections
compatible with defined terms.

WAC 16-229-030, this section has been revised to com-
bine pertinent sections of the current rule regarding second-
ary containment walls and floors. It also adds language
developed by the committee to address how walls and floors
shall be constructed. This language is in keeping with the
intent of keeping the rule performance-based.

WAC 16-229-040, this section has been revised to con-
tain only those sections of the current rule regarding second-
ary containment lining. There is no actual change to the lan-
guage.

WAC 16-229-070, this section has been revised to allow
comingling of materials within secondary containment (a
position the committee agreed upon) as long as it does not
create a hazard to humans or the environment.

WAC 16-229-110, this section has been revised to clar-
ify that original intent of the rule that liquid pesticides may
not be stored underground or in surface impoundments. It

is an existing definition that has
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also adds pesticide spills or rinsates as other material that
may not be stored underground or in surface impoundments.

WAC 16-229-120, this section was revised with addi-
tional requirements regarding the posting and reintroduction
to service of abandoned storage containers. This language
was added at the requests of the commiittee.

WAC 16-229-130, this section was revised to clarlfy
when storage containers shall be secured.

WAC 16-229-180, this section was rev1sed to add the
date the temporary field storage was put in place. This was
added in an effort to assist department staff in more easily
determining if temporary field storage is in compliance with
the fourteen day location restriction.

WAC 16-229-200, this section was revised to add lan-
guage requiring any owner of temporary field storage to sup-
ply the department with the identifying number and location.
The requirement to have an identifying number already exists
in current WAC 16-229-180. Subsection (5) was added at the
request of the committee who agreed with the department
that there was no reason for such requests to go through an
advisory group review.

WAC 16-229-210, this section was rev1sed to use lan-
guage similar to that found in the proposed WAC 16- 229-030
and to make housekeeping changes to make the section com-
patible with defined terms.

WAC 16-229-240, this section was revised after receiv-
ing comment from the Department of Health. The language
is consistent with language in chapter 246-290 WAC. It con-
tinues to meet the intent of protecting source water from con-
tamination. Proposed definitions for "approved air gap" and
"approved RBPA" are found in the definition section WAC
16-229-010.

WAC 16-229-300, this section was revised to eliminate
all the compliance dates that have already passed.

WAC 16-229-310, the section was revised to allow-the
department some discretion regarding the necessity of
requesting an advisory group to review a permit request prior
to making a decision. It also allows the advisory group or the
permit requester to ask that the advisory group review the
request prior to a final decision by the department.

WAC 16-229-400, this section was revised to use lan-
guage similar to that found in the proposed WAC 16-229-030
and to make housekeeping changes to make the section com-
patible with defined terms.

WAC 16-229-410, this section was revised after receiv-
ing comment from the Department of Health. The language
is consistent with language in chapter 246-290 WAC. It con-
tinues to meet the intent of protecting sdurce water from con-
tamination. Proposed definitions for "approved air gap" and

"approved RBPA" are found in the defmltlon section WAC
16-229-010.

WAC 16-229-470, this section was revised to eliminate
all the compliance dates that have already passed. '

WAC 16-229-480, the section was revised to allow the
department some discretion regarding the necessity of
requesting an advisory group to review a permit request prior
to making a decision. It also allows the advisory group or the
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permit requester to ask that the advisory group review the
request prior to a final decision by the department.

Reasons Supporting Proposal: The proposal is the result
of numerous meetings with an advisory committee comprised
of representatives of small and large bulk pesticide facilities,
agricultural producers, non-agricultural fertilizer users,
Washington State Department of Ecology. The revisions
address a number of issues that have arisen since implemen-
tation of the rule in 1994,

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Cliff Weed, Olympia,
(360) 902-2036. '

Name of Proponent: Washington State Department of
Agriculture, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Chapter 16-229 WAC addresses primary and sec-
ondary containment requirements for bulk pesticides. The
primary purpose of the rule is to protect the environment
(particularly groundwater) from contamination in the case of
an accidental discharge of pesticides from a bulk pesticide
storage facility. The rule, which went into effect in 1994,
went through a routine review by a committee appointed by
the director. The committee made a number of recommenda-
tions regarding needed revisions to the rule. In addition, the
department received comments from the Washington Depart-
ment of Health regarding the section of the rule pertaining to
backflow prevention. See Summary above.

Proposal Changes the Following Existing Rules: See
Summary above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement was determined to be unnecessary
because the economic impact from the rule changes will be
negligible.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. WSDA is not a listed agency in section
201.

Hearing Location: DIS Interactive Technologies Loca-
tions: (1) 710 Sleater-Kinney Road S.E., Suite Q, Lacey,
WA 98503; (2) North 1101 Argonne, Suite 109, Spokane,
WA 99201; and (3) Yesterday’s Village, 15 West Yakima
Avenue, Suite 220, Yakima, WA 98902; on November 7,
2000, at 6:30 p.m.

Assistance for Persons with Disabilities: Contact Laurie
Mauerman by October 30, 2000, TDD (360) 902-1996.

Submit Written Comments to: Laurie Mauerman, Wash-
ington State Department of Agriculture, P.O. Box 42560,
Olympia, WA 98504-2560, fax (360) 902-2093, by Novem-
ber 8; 2000.

Date of Intended Adoption: November 17, 2000.

September 20, 2000

Bob Arrington
Assistant Director
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AMENDATORY SECTION (Amending Order 5018, filed

11/2/93, effective 3/1/94)

WAC 16-229-010 Definitions. The definitions set forth
in this section shall apply throughout this chapter unless the
context otherwise requires:

(1) "Approved air gap' means a physical separation
between the free-flowing end of a water supply pipeline and
the overflow rim of an open or nonpressurized receiving ves-
sel. To be an approved air gap, the separation must be at
least:

(a) Twice the diameter of the supply piping measured
vertically from the overflow rim of the receiving vessel, and
in no case be less than one inch, when unaffected by vertical
surfaces (sidewalls): or

(b) Threes time the diameter of the supply piping. if the
horizontal distance between the supply pipe and a vertical
surface (sidewall) is less than or equal to three times the
diameter of the supply pipe. or if the horizontal distance
between the supply pipe and intersecting vertical surfaces
(sidewalls) is less than or equal to four times the diameter of

the supply pipe and in no case less than one and one-half
inches.

Approved reduced pressure principle backflow
prevention assembly (RPBA)" means an RPBA of a make,
model and size that is approved by the Washington State
Department of Health.

(&) (3) "Appurtenances' means all valves, pumps,
fittings, pipes, hoses, metering devices, and mechanical
devices which are connected to a storage container, or which
are used to transfer a material into or out of such container.

(())) (4) "Bulk pesticide” means any registered pesti-
cide which is transported or held in an individual container in
undivided quantities of greater than fifty-five U.S. gallons
liquid measure or one hundred pounds net dry weight.

(5) "Certified engineer" means a licensed professional
engineer, registered in the state of Washington in the disci-
pline in which he/she is practicing.

((63Y)) (6) "Department” means the Washington state
department of agriculture.

((€4))) (1) "Discharge” means a spill, leak, or release,
accidental or otherwise, from a storage container, container
or appurtenance. It does not include a fully contained transfer
of pesticide which is made pursuant to sale, storage, distribu-
tion or use.

((62)) (8) "Dry pesticide" means pesticide which is in
solid form prior to any application or mixing for application,
and includes formulations such as dusts, wettable powders,
dry flowable powders, granules, and water dispersible gran-
ules.

((¢6Y)) (9) "Liquid pesticide" means pesticide in liquid
form, and includes solutions, emulsions, suspensions, slur-
ries, and pesticide rinsates.

(™)) (10) "Mini-bulk pesticide" means an amount of
liquid pesticide greater than fifty-five gallons but not exceed-
ing five hundred gallons which is held in a single container
designed for ready handling and transport, which has been
filled by the original pesticide manufacturer or repackager,
and to which no substance has been added by any person.
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(11) "Not technically feasible' means compliance is

not physically or technically possible or feasible. and/or com-
pliance cannot be achieved without compromising opera-
tional safety. and/or significantly compromising operational
access. Monetary cost of compliance alone shall not be suf-
ficient for the department to determine that compliance is not
technically feasible.

((68))) (12) "Operational area” means an area or areas
where pesticides are transferred, loaded, unloaded, mixed,
repackaged, refilled or where pesticides are cleaned, or rinsed
from containers or application, handling, storage or transpor-
tation equipment.

((€93)) (13) "Operational area containment" means
any structure or system designed and constructed to intercept
and contain discharges, including storage container or equip-
ment wash water, rinsates, and rainwater from the operational
area(s).

((€93)) (14) "Permanent mixing/loading site" means a
site (location) at which more than three hundred gallons of
liquid pesticide (formulated product) or three thousand
pounds of dry pesticide or at which a total of fifteen hundred
pounds of pesticides as active ingredients are being mixed,
repackaged or transferred from one container to another
within a calendar year: Provided, That wood preservative
application systems already regulated by 40 CFR, Parts
264.570-575 and Parts 265.440-445 shall be exempt.

(1)) (15) "Permanent storage facility” means a
location at which liquid bulk pesticide in a single container or
aggregate quantities in excess of five hundred U.S. gallons or
dry bulk pesticide in undivided quantities in excess of two
thousand pounds is held in storage: Provided, That mini-bulk
pesticide containers are exempt from this chapter((=Previded
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this-chapter.

€2))) (16) "Pesticide” means, but is not limited to:

(a) Any substance or mixture of substances intended to
prevent, destroy, control, repel, or mitigate any insect, rodent,
snail, slug, fungus, weed, and any other form of plant or ani-
mal life or virus, except virus on or in a living person or other
animal which is normally considered to be a pest or which the
director may declare to be a pest;

(b) Any substance or mixture of substances intended to
be used as a plant regulator, defoliant or desiccant; and

(c) Any spray adjuvant.

(d) For the purpose of establishing permanent
mixing/loading site threshold values petroleum oils are
exempt from this chapter.

((€43))) (17) "Primary containment” means the storage
of liquid or dry bulk pesticide in storage containers at a per-
manent storage facility.

((6&4)) (18) "Rinsate" means the liquid generated from
the rinsing of any equipment or container that has come in
direct contact with any pesticide, including: recovered sedi-
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mentation, washwater, contaminated precipitation, or other
contaminated debris.

((@3))) (19) "Secondary containment” means a device
or structure designed, constructed, and maintained to hold or
confine a discharge of a liquid pesticide from a permanent
storage facility. ‘

(((46))) (20) "Storage container” means a container,
including a rail car, nurse tank or other mobile container, that
is used or intended for the storage of bulk liquid or dry pesti-
cide. It does not include a mobile container at a storage facil-
ity for less than fifteen days if this storage is incidental to the
loading or unloading of a storage container at the bulk pesti-

cide storage facility. Storage container does not include
underground storage containers or surface impoundments
such as lined ponds or pits. ’

2" i imi ection' means alterna-
tive containment and management practices that prevent or
control releases to the environment to the same or similar
degree as the protections afforded by full compliance with
this chapter.

22) " "' means a storage con-

tainer with_the capacity to store two thousand five hundred
gallons or less of bulk liquid pesticide that remains in the
same location for no more than fourteen consecutive days in
any six-month period. Liquid bulk pesticide application
tanks directly attached to an_apparatus for the purpose of
chemigation are exempt from this chapter.

(1)) (23) "Washwater" means the liquid generated
from the rinsing of the exterior of any equipment, containers
or secondary containment or operational areas which have or
may have come in direct contact with any pesticide.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published

above varies from its predecessor in certain respects not indicated by the use
of these markings.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-229-020 Secondary containment of liquid
bulk pesticides—General requirements. Primary storage
of bulk liquid pesticides at a permanent storage facility shall
be located within ((a)) secondary containment ((faeility))
designed to prevent the release of discharged pesticides. ((#4))
Secondary containment ((fae#lity)) shall consist of:

(1) A wall and liner with a sloped floor as provided in
WAC 16-229-030 and 16-229-040; or

(2) A prefabricated facility as provided in WAC 16-229-
050.

(3) Secondary containment ((faeilities)) in operation
prior to March 1, 1994, which ((de)) does not have sloped
floors shall be exempt from this section: Provided, That upon
alteration to the ((faeility)) secondary containment or

increase of storage volume, the ((feettity)) secondary con-
tainment shall be brought into full compliance with this sec-

tion.
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AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-229-025 Secondary containment of liquid
bulk pesticides—Capacity. (1) ((Fhe)) Secondary contain-
ment ((faeility)) shall contain at least one hundred twenty
five percent of the volume of the largest storage container
within the area plus the displacement of all other tanks,
appurtenances, and other items within the containment area.

(2) If the secondary containment ((faeHity)) is located
indoors or under a roof to prevent accumulation of rainfall,
the area shall contain at least one hundred ten percent of the
volume of the largest storage container plus the displacement
of all other tanks, appurtenances and other items within the
containment area.

(3) Secondary containment ((faetlities)) in operation
prior to March 1, 1994, ((and-whieh-have)) having a mini-
mum capacity of one hundred ten percent of the volume of
the largest storage container within the area plus the displace-
ment of all other tanks, appurtenances and other items within
the containment area shall be considered to be in compliance
with this section: Provided, That upon alteration to the
((faethity)) containment or increase of storage container vol-
ume the ((faeility)) secondary containment shall be brought
into full compliance w1th the specific capacity requirements
of this section.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-229-030 Secondary containment of liquid
bulk pesticides—Walls and floors. (1) ((Fhe-wals-ofa-see-

sea-led—te—preve&t—leakage—)) The secondarv containment ﬂoor

shall slope to one or more liquid tight collection points or

sumps that allows spilled or deposited materials to be easily
removed.

(2) The walls and floor of secondary containment shall

be constructed of steel, poured reinforced concrete, precast
concrete modules. solid masonry. or other materials or com-
bination of materials that:

(a) Shall be designed to withstand a full hydrostatic head
of any discharged liquid

(b) Shall have sufficient thickness and chemical resis-
tance to contain a release until it is recovered.

(c) Shall be constructed and maintained to a permeability
standard of 1x10< cm/sec as determined by ASTM test
method D-5084 Measurement of Hydraulic Conductivity of
Saturated Porous Materials Using a Flexible Wall Permeame-
ter or other test method approved by the department;

(d) Shall have sufficient structural strength to maintain
the containment’s integrity under normally anticipated load-
ings:

(e) Shall be chemically compatible with the materials
being stored: and

(f) Shall be properly sealed to prevent leakage.

WSR 00-19-089

(()) (3) Any piping through the outside walls of ((&))
secondary containment ((faeitty)) shall be installed and
maintained such that the structural integrity of the wall is pre-
served and in such a manner as to prevent leaks.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-229-040 Secondary containment of liquid
bulk pesticides—((lining)) Synthetic liners. (Fhe-base-of

w&t—leakage—)) A svnthetlc llner may be used to meet the

applicable standards set forth in WAC 16-229-030.

(2) ((Synthetie-hners:

- €a))) Synthetic liners shall be chemically compatible
with the materials being stored within the permanent storage
facility and have a minimum thickness of 30 mils+/- 1 mil. A
written confirmation of compatibility and a written estimate
of the life of the liner from the manufacturer shall be kept on
file at the permanent storage facility or the nearest local
office from which the permanent storage facility is adminis-
tered.

((#))) (3) Synthetic liners shall be installed under the
supervision of a qualified representative of the manufacturer,
a contractor certified by the manufacturer, or a certified engi-
neer. All field constructed seams shall be tested, and repaired
if necessary, in accordance with the manufacturer’s recom-
mendations.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published

above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-229-050 Secondary containment of liquid
bulk pesticides—Prefabricated facilities. (1) ((&)) Prefab-
ricated ((feeility)) secondary containment shall be composed
of a rigid prefabricated basin having both a base and walls
constructed of steel or synthetic materials which are resistant
to corrosion, puncture or cracking. Materials used in the
((faeility)) secondary containment shall be chemically com-
patible with the products being stored within the ((faeility))
secondary containment. A written confirmation of compati-
bility from the basin manufacturer shall be kept on file at the

permanent storage facility or at the nearest local office from

which the permanent storage facility is administered.

(2) The prefabricated ((faeiity)) secondary containment
shall be designed and installed to withstand all foreseeable
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loading conditions, including the tank load and a full hydro-
static head of any discharged liquid. Multiple basins con-
nected to provide the capacity required in WAC 16-229-025
shall be connected in a manner which assures an adequate
transfer of discharged liquid between basins.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-229-060 Secondary containment of liquid
bulk pesticides——Discharge outlets or valves. Secondary
containment ((faeilities;)) including prefabricated ((faeti-
ttes)) secondary containment, shall not have discharge outlets
or valves. Discharge outlets or valves on existing ((faeilities))
secondary containment shall be sealed. Secondary contain-
ments ((faeilities)) may be interconnected.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-229-070 Secondary containment of liquid
bulk pesticides—Storage with other ((eemmedities))
material. (1) No ((ethercommedity-exeept-pesticide;pesti-

desi , . - cide-disel _orfortil .
sate)) material may be stored within ((2)) pesticide secondary
containment ((feetlity)) unless the material is compatible
with_all other material stored within the secondary contain-
ment. For the purposes of this section, compatible means that

the materials, when mixed together, will not react in a manner
that will cause a human health or environmental hazard.

(€2 rid i . il
; I . £ Hwitt fortili !
. facility-))
Reviser’s note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-229-080 Secondary containment of liquid
bulk pesticides—Precipitation accumulations. Precipita-
tion may not be allowed to accumulate in ((#)) secondary
containment ((feedity)) to the point where it ((may-tend-te)):

(1) Reduces the capacity of the ((feetity)) secondary
containment below one hundred ten percent of the volume of
the largest storage container within the area plus the displace-
ment of all other ((tanks)) storage containers, appurtenances
and other items within the containment area(()):

(2) Increases corrosion of storage containers or appurte-
nances((-})..0r

(3) Impairs the stability of storage containers.

Reviser’s note: The typographical errors in the above section occurred

in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.
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AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-229-090 Secondary containment of liquid
bulk pesticides—Recovery of discharges. Discharges
within ((a)) secondary containment ((faei}ity)) shall be imme-
diately recovered.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-229-110 Primary containment of bulk liq-
uid pesticides—Prohibition against underground storage.
No person shall store liquid bulk pesticide, pesticide spills or
rinsates in an underground storage container or surface
impoundment, such as a lined pond or pit. A watertight catch
basin or sump used for the temporary collection of rinsate or
runoff from transfer and loading areas is exempt from this
section.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-229-120 Primary containment of bulk lig-
uid pesticides—Abandoned storage containers. (1) Stor-
age containers used at a permanent storage facility, or used
for temporary field storage to hold liquid bulk pesticide or
pesticide rinsate are considered abandoned if they have been
out of service for more than six consecutive months because
of a weakness or leak, or have been out of service for any rea-
son for more than two years without an integrity test having
been performed.

(2) Abandoned underground storage containers contain-
ing pesticides which meet the definition of hazardous sub-
stance underground storage tank system in chapter 173-360
WAC are subject to the applicable requirements in that chap-
ter.

(3) Abandoned above ground storage containers shall be
thoroughly cleaned. All hatches on the storage containers
shall be secured and all valves or connections shall be sev-
ered or plugged with vents being left functional.

(4) Abandoned above ground storage containers shall be
posted with a clearly legible tag with the words "Out of Ser-
vice,"

(5) Abandoned storage containers shall not be allowed to
be put back in service on the same site without first installing
secondary containment protection.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-229-130 Primary containment of bulk liq-
uid pesticides—Anchoring of storage containers. Storage
containers shall be secured, ((s)) if necessary, to prevent flo-
tation or instability which might occur as a result of liquid
accumulations within a secondary containment facility.
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AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-229-180 Primary containment of bulk ((3ig-
wid)) pesticides—Labeling. (1) All bulk pesticide storage
containers shall be labeled in accordance with the Washing-
ton Pesticide Control Act (chapter 15.58 RCW) and the Fed-
eral Insecticide, Fungicide and Rodenticide Act. The regis-
tered product label shall be attached to the bulk storage con-

tainer in a prominent location. The label shall be designed to '

remain intact and legible through active use of the container.

(2) All bulk pesticide storage containers shall bear a
label or placard in accordance with Uniform Fire Code Stan-
dard No. 79-3, identifying the materials therein.

(3) All bulk pesticide storage containers used for tempo-
rary field storage shall be labeled with the owner’s name, the
capacity of the tank, and an identifying number. Lettering
shall be a minimum of two inches in height and in a color
contrasting to the background.

(4) All bulk pesticide storage containers used for tempo-
rary field storage shall have attached, in a weather-proof
enclosure, a record of the date the storage container was put
in place.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-229-200 Primary containment of bulk lig-
uid pesticides—Temporary Ffield storage. (1) Containers
used for temporary field storage of liquid bulk pesticide shall
comply with the following sections: WAC 16-229-100, 16-
229-110, 16-229-120, 16-229-140, 16-229-150, 16-229-160,
and 16-229-180.

(2) All bulk pesticide storage containers and appurte-
nances used for field storage shall be inspected for leakage
and soundness daily when in use.

(3) Valves on storage containers shall be closed and
locked or otherwise secured when left unattended.

(4) The physical location and identifying number of all
temporary field storage shall be provided to the department
upon request.

(5) The department may issue a permit to extend the time
temporary field storage may be in one place during any six-
month period due to weather related conditions upon written
request. No advisory group review, pursuant to WAC 16-
229-310(2) is required for this type of permit.

Reviser’s note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-229-210 Operational area containment of
liquid pesticides—Permanent storage facility. (1) All
operational area activities shall take place on or within ((&#r))
operational area containment ((feetity)): Provided, That dur-
ing the unloading or loading of railcars, marine vessels, or
manned trucks when product is unloaded from direct ship-
ments from manufacturers, individual basins or portable stor-
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age containers shall be used to recover spillage and leakage
from transfer connections and pumps.

(2) ((Fhe)) Operational area containment ((faethty))
shall be designed and constructed to contain pesticides, rin-
sates, washwater and other materials spilled or deposited dur-
ing mixing, loading, unloading, draining, rinsing and wash-
ing activities.

(3) The walls and floor of operational area containment
((faethty)) shall be constructed of steel, poured reinforced
concrete, precast concrete modules, solid masonry. or other
materials ((with-stmiarpermeability:)) or combination of

materials that;

(a) Are designed to withstand a full hydrostatic head of
any discharged liquid:

(b) Have sufficient thickness and chemical resistance to
contain a release until it is recovered.

(c) Are constructed and maintained to a permeability
standard of 1x10:€ cm/sec as determined by ASTM test
method D-5084 Measurement of Hydraulic Conductivity of

Saturated Porous Materials Using a Flexible Wall Permeame-
ter or other test method approved by the department.

(4) If synthetic materials are used in construction they
shall be chemically compatible with the products handled at
the site. A written confirmation of compatibility from the
manufacturer shall be kept on file at the site or the nearest
location from which the site is administered.

(5) ((Fhefaeility)) Operational area containment shall be
constructed to withstand the weight of any vehicles or storage
containers which will be on ((the-faetity)) it.

(6) ((Fhe-faeility)) Operational area containment shall be
constructed with sufficient surface area, using curbs or other
means, to prevent any discharge from leaving the contain-
ment area. »

(7) ((Fhe—faeility)) Operational area containment shall
have a capacity of at least fifteen hundred gallons of contain-
ment. If no storage container or mobile storage container
used at the ((feeility)) operational area containment to trans-
fer liquid bulk pesticides has a capacity of more than one
thousand gallons, the operational area containment ((faet-
ity)) shall be of adequate size and design to contain one hun-
dred twenty-five percent the capacity of the largest storage
container, or mobile storage container used.

(8) ((Fhe)) Operational area containment ((faeHity))
shall slope to ((&)) one or more liquid tight collection points
or sumps that allows spilled or deposited materials to be eas-
ily recovered. An above ground ((task)) storage container
may be used in conjunction with the operational area contain-
ment ((faeility)) to meet the capacity requirement. If an above
ground ((tank)) storage container is used for temporary stor-
age, the ((tank)) storage container shall be located within sec-
ondary containment. The ((ta#tk)) storage container shall be
clearly and conspicuously labeled "pesticide rinsate" fol-
lowed by the major category of pcstlclde such as insecticide,
herbicide, fungicide.

(9) Any pump used for recovering material from the
operational area containment ((feeility)) shall be manually
activated.

(10) The operational area containment ((faeility)) shall
not have a discharge outlet or valve. Discharge outlets or
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valves on existing ((feeitities)) operational areas shall be
sealed. Operational area containments ((faetlities)) may be
interconnected.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published

above varies from its predecessor in certain respects not indicated by the use
of these markings.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-229-220 Operational area containment of
liquid pesticides—Temporary field storage. (1) During
loading and unloading of liquid bulk pesticide at temporary
field storage locations individual basins or portable storage
containers shall be used to recover spillage and leakage from
transfer connections and pumps.

(2) Liquid bulk pesticide storage containers used for
temporary field storage shall be located at least one hundred
feet from wells and surface water, except, for purposes of this
section, irrigation water flowing directly to a field, or on a
field, is not considered surface water unless the water could
be carried beyond the field being irrigated.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-229-240 Backflow prevention. (1) ((3

plumbing)) When piping within ((a)) secondary containment
((faeihity)) or an operational area ((faeility)) is directly con-
nected to a water source such as a well or public water ((sup-
ply)) system, an approved air gap or an approved reduced
pressure principle ((a)) backflow prevention ((deviee))
assembly (RPBA) shall be installed to protect the water
source. ((At-equipment)) Approved air gaps and approved

RPBA’s shall be installed, operated, inspected and/or tested
and mamtamed per WAC 246 290-490 ((aﬂd-m&nufaefafer—s

(2) ((Redueed—pressure-prineiple—backilow—prevention
assembkhies)) Approved RPBA’s shall be inspected and tested

by a Washington sate department of health certified backflow
assembly tester, and approved air gaps shall be inspected by
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a Washington state department of health certified backflow
assembly tester or cross-connection control specialist:

At the time of installation, alteration or relocation, and

(((b))) at least on an annual schedule thereafter. ((enee

ﬂewassembl-y—te&ter—pufﬁa&n{—te%%%@&)) .

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use .
of these markings.

Reviser’s note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-229-260 Maintenance and inspection. (1)
The operator of a pesticide bulk storage facility shall inspect
and maintain storage containers, appurtenances, secondary
containment ((faethties)) and operational area ((faettities))
containment to minimize the risk of a pesticide release. The
inspection shall include a visual observation for any evidence
of leaks, spills, cracks, solar decay or wear.

(2) Maintenance of the pesticide bulk storage facilities
shall be performed as needed to ensure that the integrity of
the bulk pesticide storage containers, secondary containment
((faeitities)) and operational area containment ((faetities)) is
maintained.

(3) Bulk pesticide storage containers and appurtenances
shall be inspected at least once per month when in use. Sec-
ondary containment and operational area ((faeilities)) con-
tainment shall be inspected at least once per month when in
use.

(4) All secondary and operational area ((faetlities)) con-
tainment shall be maintained free of débris and foreign mat-
ter.

(5) A written record of all inspections and maintenance
shall be made on the day of the inspection or maintenance
and kept at the storage site or at the nearest local office from
which the storage site is administered.

(6) Inspection records shall contain the name of the per-
son making the inspection, the date of the inspection, condi-
tions noted and maintenance performed.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-229-270 Recordkeeping requirements. The
following records shall be maintained at ((pesticide-bulk))
permanent storage facilities or at the nearest local office from
which the permanent storage facility is administered:

(1) A record of construction materials and methods of
construction to show compliance with WAC 16-229-025, 16-
229-030, 16-229-040, 16-229-050, 16-229-060, and 16-229-
210. These records shall be maintained as permanent records.

(2) A record of the method(s) used to use or dispose of
product or contaminated materials recovered from discharges
outside secondary or operational area containment ((feeHi-
ttes)). This record applies only to discharges required to be
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reported to the Washington state department of ecology by
the Washington state Dangerous waste regulations, chapter
173-303 WAC. These records shall be maintained for a
period of at least three years.

(3) A monthly inventory reconciliation showing the
amount of liquid bulk pesticide from each storage container
which is lost or unaccounted for at the end of each monthly
period during which pesticide is stored in the container.
These records shall be maintained for a period of at least
three years.

(4) Inspection and maintenance records required by
WAC 16-229-260. These records shall be maintained for a
period of at least three years.

(5) Manufacturer’s compatibility statements required by
WAC 16-229-040 and 16-229-050. These records shall be
maintained as permanent records.

(6) A copy of the permanent storage facility’s spill
response plan required by WAC 16-229-280. This record
shall be maintained as a permanent document.

(7) Records required in WAC 16-229-250 for use or dis-
posal of rinsate, washwater and contaminated precipitation.
These records shall be maintained for a period of at least
three years.

(8) Inspection records required by WAC 16-229-100(9).
These records shall be maintained as permanent records.

(9) Records required by WAC 16-229-240, Backflow
prevention.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published

above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-229-280 Spill response plan. (1) The opera-
tor of a permanent storage facility shall prepare a written spill
response plan for the permanent storage facility. If all or por-
tions of the information required by the spill response plan
have been prepared for plans required by other government
agencies, they need not be prepared for this plan: Provided,
That the information is readily accessible to emergency
responders and department personnel. However, when copies
of the plan are distributed all the required information must
be provided. ,

The plan shall include the following elements:

(a) The identity and telephone numbers of the persons
and agencies who are to be contacted in the event of a spill
including persons responsible for the stored pesticide.

(b) For each pesticide stored at the permanent storage
facility a complete copy of the storage container labeling
required in WAC 16-229-180 and the labeling required to
accompany sale of the pesticide under the Washington Pesti-
cide Control Act, chapter 15.58 RCW.

(c) A material safety data sheet for each pesticide stored

at the permanent storage facility.
' (d) The procedures to be used for controlling and recov-
ering, or otherwise responding to a spill for each type of bulk
pesticide stored at the permanent storage facility.

[21]
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(e) The procedures to be followed in using or disposing
of a recovered spill.

(2) The spill response plan shall be kept current at all
times.

(3) A copy of the spill response plan shall be kept readily
available for inspection and use at the permanent storage
facility or at the nearest local office from which the storage
facility is administered and shall be available for inspection
and copying by the department.

(4) A copy of the spill response plan shall be provided to
the local fire department.

(5) Persons employed at ((bullepestieide)) permanent
storage facilities shall be trained in spill response procedures
pursuant to the spill response plan.

(6) Emergency equipment and supplies: Every perma-
nent storage facility shall have access to pumps and recovery
containers which can be used to control and recover spills.
Pumps, recovery containers and persons capable of deploy-
ing and operating them shall be readily avaiiable in an emer-
gency. Pumps and recovery containers may include those
operated by a local fire department or other persons: Pro-
vided, That the use and availability of the pumps and recov-
ery containers is arranged in advance as part of the spill
response plan. Absorbent materials and other equipment suit-
able for the control and cleanup of smaller spills shall be
available at the storage facility. The permanent storage facil-
ity shall maintain a list showing the types and locations of
clean-up supplies and equipment. The list shall be maintained
at the permanent storage facility or the nearest local office
from which the facility is administered.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-229-310 Permits. (1) The department may
issue a permit exempting any person from a requirement
under Part 2 of this chapter if compliance is not technically
feasible in the judgment of the department and the depart-
ment finds that alternative measures provide substantially
similar protection. All information required to prove that sub-
stantially similar protection is possible shall be provided to
the department by the person requesting the permit.

(2) At the request of the department, advisory group, or
permittee an advisory group appointed by the director shall
evaluate and advise the department on ((aH)) any requests for
permits from the rule.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-229-400 Operational area containment at
permanent mixing/loading sites. (1) All operational area
activities ((eeeurring-nt-a-permanent-mbxingHlondingsite))
shall take place on or within ((er)) operational area contain-
ment ((faetity)):

(2) ((Fhe)) Qperational area containment ((faeility))
shall be designed and constructed to contain pesticides, rin-
sates, washwater and other materials spilled or deposited dur-
ing mixing, loading, unloading, draining, rinsing and wash-
ing activities.
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(3) The walls and floor of operational area containment
((faeility)) shall be constructed of steel. poured reinforced
concrete, precast concrete modules, solid masonry, or other
materials ((with-similar-permeability:)) or combination of
materials that:

(a) Are designed to withstand a full hydrostatic head of
any discharged liquid:

(b) Have sufficient thickness and chemical resistance to
contain a release until it is recovered.

(c) Are constructed and maintained to a permeability
standard of 1x10: cm/sec as determined by ASTM test
method D-5084 Measurement of Hydraulic Conductivity of
Saturated Porous Materials Using a Flexible Wall Permeame-
ter or other test method approved by the department.

(4) If synthetic materials are used in construction they
shall be chemically compatible with the producis ((mixedand
oaded)) handled at the site. A written confirmation of com-
patibility from the manufacturer shall be kept on file at the
site or the nearest location from which the site is adminis-
tered.

() (5) ((Fhefaeility)) Operational area containment
shall be constructed to withstand the weight of any vehicles
or storage containers which will be on ((the-faetlity)) it.

((65Y)) (6) ((Fhefaetity)) Operational area containment
shall be constructed with sufficient surface area, using curbs
or other means, to prevent any discharge from leaving the
containment area.

((66))) (1) ((The)) operational area containment ((faeH-
i#y)) shall be of adequate size and design to contain one hun-
dred twenty-five percent the capacity of the largest storage
container, or application equipment used at the facility up to
a maximum of fifteen hundred gallons.

((ER)) (8) Operational area ((faeilities)) containment
constructed prior to March 1, 1994, and which have been
constructed to contain one hundred ten percent of the capac-
ity of the largest storage container or application equipment
used at the facility shall be considered to be in compliance
with this chapter.

((68))) (9) ((The)) Operational area containment ((faeH-
ity)) shall slope to ((a)) one or more liquid tight collection
points or sumpsg that allows spilled or deposited materials to
be easily recovered. An above ground ((tank)) storage con-
tainer may be used in conjunction with the operational area
containment ((faeility)) to meet the capacity requirement. If
an above ground ((tank-ortanks)) storage container(s) are
used for temporary storage, the ((tanks)) storage containers
shall be located within operational area or secondary contain-
ment. The ((tapk)) storage container shall be clearly and con-
spicuously labeled "pesticide rinsate" followed by the major
category of pesticide such as insecticide, herbicide, fungi-
cide.

((63)) (10) Any pump used for recovering material from
the operational area containment ((faeiity)) shall be manu-
ally activated.

((E6Y)) (11) The operational area containment ((faet-
ity)) shall not have a discharge outlet or valve. Discharge out-
lets or valves on existing ((faeilities)) operational areas shall
be sealed. Operational area containments ((faeitities)) may be
interconnected.
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Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-229-410 Backflow prevention. (1) ((}f

plumbing)) When piping within a permanent mixing/loading
site is directly connected to a water source such as a well or

public water ((supply)) system, an approved air gap or an

approved reduced pressure principle ((a)) backflow preven-
tion ((deviee)) assembly (RPBA) shall be installed to protect
the water source. ((AH-equipment)) Approved air gaps and
approved RPBA’s shall be installed, operated, inspected
and/or tested and maintained per WAC 246-290-490, ((and
nanufaotirer: tetions_T] g :

i#5))

(2) ((Redueed—pressure—prineiple—backflow—prevention
assembhes)) Approved RPBA’s shall be inspected and tested
once per year ((and-airgap-systems—shal-be-inspeeted-onee
per—year)) by a Washington state department of health certi-
fied backflow assembly tester, and approved air gaps shall be
inspected by a Washington state department of health _certi-
fied backflow assembly tester or cross-connection control
specialist ((pursuantte-WAC246-200-450:));

(a) At the time of installation, alteration or relocation,
and at least on an annual schedule thereafter.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing.rules. The rule published

above varies from its predecessor in certain respects not indicated by the use
of these markings. ' ‘

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94) Con

WAC 16-229-480 Permits. (1) The department may
issue a permit exempting any person from a requirement
under Part 3 of this chapter if compliafice is not technically
feasible in the judgment of the department and the depart-
ment finds that alternative measures provide substantially
similar protection. All information required to prove that sub-
stantially similar protection is possible:shall be provided to
the department by the person requesting the permit.

(2) At the request of the departmerit, advisory group, or
permittee an advisory group appointed-by the director shall
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evaluate and advise the department on ((alt)) any requests for
permits from this chapter.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 16-229-300
WAC 16-229-470

Compliance schedule.

Compliance.

WSR 00-19-090
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
{Filed September 20, 2000, 10:20 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
11-059.

Title of Rule: Revision of chapter 16-201 WAC, rules
relating to secondary and operational area containment for
bulk fertilizer storage facilities.

Purpose: To revise chapter 16-201 WAC to address
issues and concerns raised since implementation of the origi-
nal rule in 1994.

Statutory Authority for Adoption: RCW 15.54.800.

Statute Being Implemented: Chapter 15.54 RCW.

Summary: The proposed revisions are the result of rec-
ommendations received from an advisory committee estab-
lished by the department in December 1999. The committee
was comprised of the following persons: Scott McKinnie,
Farwest Agrichemical Association; Ken Cowdrey, Wilbur-
Ellis Company; Fred Morscheck, The McGregor Company;
John Massey, Western Farm Service; Ernie Fontana, Unocal
Agricultural Products; Gaylin Davies, Cenex Harvest States;
Don Page, Simplot Soilbuilders; Peter Collard, C.F. Indus-
tries, Inc.; Ron Hawkins, UAP Northwest; Dennis Anderson,
Nexus Ag Chemical, Inc.; Elliot Zimmerman, Washington
State Department of Ecology; and Gretchen Bork, Washing-
ton Association of Wheat Growers.

The task of the committee was to thoroughly review the
current rules, discuss any concerns or issues and make rec-
ommendations to the department regarding any necessary
revisions to the rule. The committee held its final meeting on
August 2, 2000. The following proposals are a result of the
recommendations of the committee, department personnel
input and input by the Washington State Department of
Health (DOH): .

WAC 16-201-010 Definitions, "Approved air gap" is a
new definition added because of changes to WAC 16-201-
220. This definition is virtually identical to the definition
found in WAC 246-290-490 and regulated by the Department
of Health. The only difference is the removal of the word

sources.

."potable" in order that the definition apply to all water

"Approved reduc,;ed pressure principle backflow preven-
tion assembly (RPBA)" is a new definition added because of

WSR 00-19-090

changes to WAC 16-201-220. This definition was supplied
to the department by the Department of Health.

"Certified engineer” is a new definition added because
the term occurs in the rule and currently is not defined.

"Not technically feasible" is a new definition added
because the term occurs in the rule and currently is not
defined.

"Operational area" is an existing definition that has been
revised to be consistent with other definitions (Permanent
storage facility).

"Permanent storage facility" is an existing definition that
has been revised to clarify the intent of the original rule. In
addition, "Temporary field storage" has been removed from
this definition and defined on its own.

"Rinsate" is an existing definition that has been revised
to include recovered sedimentation, washwater, contami-
nated precipitation, or other contaminated debris. This is in
keeping with the intent of the original rule.

"Secondary containment” is an existing definition that
has been revised to be consistent with other definitions (Per-
manent storage facility).

"Storage container” is an existing definition that has
been revised to:

(1) Ensure that "intent" is addressed in determining if a
container is a "storage container.”

(2) Reduce the number of days a mobile container can be
exempt from the definition (from 30 to 15 days).

(3) Clarifies that the definition of a storage container
does not include underground storage tanks or surface
impoundments. This is consistent with the intent of the orig-
inal rule.

"Substantially similar protection” is a new definition
added because the term is found in the rule and currently is
not defined.

"Temporary field storage” is a term that originally was
addressed within the definition of "permanent storage facil-
ity." It was moved for purposes of clarification.

WAC 16-201-020, 16-201-040, 16-201-050, 16-201-
070, 16-201-080, 16-201-200, 16-201-240, 16-201-250 and
16-201-260, the changes to these sections are housekeeping
changes only. The revisions make the sections compatible
with defined terms.

WAC 16-201-028, this section has been revised to com-
bine pertinent sections of the current rule regarding second-
ary containment walls and floors. It also adds language
developed by the committee to address how walls and floors
shall be constructed. This language is in keeping with the
intent of keeping the rule performance-based.

WAC 16-201-029 (new section), this section was cre-
ated to address earthen walls only. The language is the same
as existing language found in WAC 16-201-028 and 16-201-
030.

WAC 16-201-030, this section has been revised to con-
tain only those sections of the current rule regarding second-
ary containment lining. There is no actual change to the lan-
guage.

WAC 16-201-031 (new section), this section was cre-
ated to address only secondary containment floors and lining.
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It contains the pertinent sections of the current WAC 16-201-
030.

WAC 16-201-060, this section has been revised to allow
comingling of materials within secondary containment (a
position the committee agreed upon) as long as it does not
create a hazard to humans or the environment.

WAC 16-201-110, this section has been revised to clar-
ify that original intent of the rule that liquid fertilizer may not
be stored underground or in surface impoundments. It also
adds fertilizer spills or rinsates as other material that may not
be stored underground or in surface impoundments. The
committee could not arrive at a consensus regarding the issue
of spill and/or rinsates being stored in surface impoundments.
It is the department’s opinion that to comply with the intent of
the rule to protect the environment, spills and/or rinsates
should be stored in storage containers located within second-
ary containment.

WAC 16-201-120, this section was revised with addi-
tional requirements regarding the posting and reintroduction
to service of abandoned storage containers. This language
was added at the requests of the committee.

WAC 16-201-130, this section was revised to clarify
when storage containers shall be secured. There was much
discussion among committee members regarding the need for
this section given the language found in WAC 16-201-100.
There was also discussion regarding the potential for depart-
ment misuse of its enforcement discretion in this area. The
department determined that the language is necessary and
that the language in WAC 16-201-100 would not substitute
for it. A

WAC 16-201-170, this section was revised to add the
date the temporary field storage was put in place. This was
added in an effort to assist department staff in more easily
determining if temporary field storage is in compliance with
the 21-day location restriction.

WAC 16-201-180, this section was revised to add lan-
guage requiring any owner of temporary field storage to sup-
ply the department with the identifying number and location.
The requirement to have an identifying number already exists
in current WAC 16-201-170 and the requirement to supply
the department with the location of temporary field storage
already exists in current WAC 16-201-010(10). Subsection
(5) was added at the request of the committee who agreed
with the department that there was no reason for such
requests to go through an advisory group review.

WAC 16-201-190, this section was revised to use lan-
guage similar to that found in the proposed WAC 16-201-028
and to make housekeeping changes to make the section com-
patible with defined terms.

WAC 16-201-220, this section was revised after receiv-
ing comment from the Department of Health (DOH). The
language is consistent with language in chapter 246-290
WAC. It continues to meet the intent of protecting source
water from contamination. Proposed definitions for
"approved air gap" and "approved RBPA" are found in the
definition section WAC 16-201-010.

WAC 16-201-230, this section was revised to address
spills and rinsates only. It clarifies when rinsate must be
removed from an operational area sump and makes it clear,
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where it is not currently clear, that all recovered spill and rin-
sates in excess of five hundred gallons must be contained in a
storage container located within secondary containment. It
also adds the requirement that the storage container be
labeled to identify the content. Again, this was the subject of
much discussion by the committee and no consensus was
reached. The department feels that in keeping with the intent
to protect the environment, placing the storage container
within secondary containment is a reasonable and prudent
thing to do.

WAC 16-201-270, this section was revised to eliminate
all the compliance dates that have already passed. In addi-
tion, in an attempt to mitigate the impact of WAC 16-201-
110 and 16-201-230(4) on small businesses, the compliance
date for these sections has been set December 31, 2001.

WAC 16-201-280, the section was revised to allow the
department some discretion regarding the necessity of
requesting an advisory group to review a permit request prior
to making a decision. It also allows the advisory group or the
permit requester to ask that the advisory group review the
request prior to a final decision by the department.

Reasons Supporting Proposal: The proposal is the result
of numerous meetings with an advisory committee comprised
of representatives of small and large bulk fertilizer facilities,
agricultural producers, nonagricultural fertilizer users, [and
the] Washington State Department of Ecology. The revisions
address a number of issues that have arisen since implemen-
tation of the rule in 1994.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Ted Maxwell, Olympia,
(360) 902-2026.

Name of Proponent: Washington State Department of
Agriculture, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Chapter 16-201 WAC addresses primary and sec-
ondary containment requirements for bulk fertilizer. The pri-
mary purpose of the rule is to protect the environment (partic-
ularly groundwater) from contamination in the case of an
accidental discharge of fertilizer from a bulk fertilizer storage
facility. The rule, which went into effect in 1994, went
through a routine review by a committee appointed by the
director. The committee made a number of recommendations
regarding needed revisions to the rule. In addition, the
department received comments from the Washington Depart-
ment of Health regarding the section of the rule pertaining to
backflow prevention. See Summary above.

Proposal Changes the Following Existing Rules: See
Summary above.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

Executive Summary

Overview of Analysis: This study analyzes the compli-
ance costs associated with a proposed permanent rule that
would clarify that fertilizer rinsates must be stored in contain-
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ers located within secondary containment, and estimates
whether the revised rule would place a disproportionate eco-
nomic burden on Washington small businesses. The purpose
of this analysis is to comply with state legislative require-
ments that each prospective rule be evaluated in order to min-
imize potential differential impacts on small business, and
that economic aspects of all agency rules be evaluated prior
to promulgation.

Analysis Results: As shown in Table 4 of the report, the
compliance cost for a representative small business over the
analysis period is estimated to be approximately $273 per
employee. The compliance cost for a large business over the
same time period is estimated to be $6 per employee. There-
fore, the compliance cost burden from rule revisions is
greater for a small business than for a large business and a
disproportionate compliance burden exists for small busi-
nesses.

These results arise primarily from small businesses hav-
ing to install new secondary containment areas for rinsates
that previously had no secondary containment or small busi-
nesses adding to their existing containment areas. The large
businesses on the other hand, could usually accommodate
rinsate in their already existing and proportionally larger sec-
ondary containment storage areas.

Mitigation: As indicated above, the proposed rule revi-
sions will result in a disproportionate compliance cost burden
for small Washington businesses required to provide second-
ary containment for fertilizer rinsates. As a result, mitigation
measures will include: A one year lag in compliance dates; a
requirement for secondary containment only if a company
stores greater than five hundred gallons of rinsate; and tech-
nical assistance for finding other ways to manage rinsate.

I. Proposed Rule Revisions

This study analyzes the compliance costs associated with
a proposed permanent rule that clarifies the requirement of
secondary containment of stored fertilizer rinsates and esti-
mates whether the revised rule would place a disproportion-
ate economic burden on Washington small businesses. The
purpose of this analysis is to comply with state legislative
requirements that each prospective rule be evaluated in order
to minimize potential differential impacts on small business,
and that economic aspects of all agency rules be evaluated
prior to promulgation. The analysis also identifies mitigation
measures that have been embodied in the revised rule to
lessen the financial burden of the rule revisions on affected
parties.

A. Regulatory Context.

Regulatory Fairness Act: The purpose of this study,
requested by the Washington State Department of Agricul-
ture (WSDA), is to ensure that the proposed revisions to
chapter 16-201 WAC comply with the Regulatory Fairness
Act (chapter 19.85 RCW). The Regulatory Fairness Act
(RFA) requires that rules promulgated by state agencies
under the Administrative Procedure Act be examined for
their impact on small businesses (fifty or fewer employees).
The purpose of the RFA is to ensure that proposed rules do
not place a disproportionate burden on small businesses rela-
tive to the burden they place on large businesses. RFA com-
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pliance analysis must be documented in a small business eco-
nomic impact statement (SBEIS). This SBEIS documents
the analysis and results for proposed revisions to chapter 16-
201 WAC. Appendix A contains additional discussion of
RFA requirements.

Economic Policy Act: The Economic Policy Act (chap-
ter 43.21H RCW) requires all state agencies and local gov-
ernment entities to ensure economic values are given "appro-
priate consideration” in development of rules. Under the
Economic Policy Act, "economic values” can be interpreted
to include impacts associated with employment, income, pro-
duction, growth, development, and similar attributes. While
the Economic Policy Act does not require that proposed rules
be modified to lessen economic effects, the effects must be
considered during the rule-making process. To the extent
that economic impacts of the rule revisions are the focus of
this analysis, and to the extent that WSDA has conducted
extensive interaction with affected industries through a vari-
ety of forums (see Appendix A for a summary of industry
interaction), economic values have been given appropriate
consideration in the rule-making process for chapter 16-201
WAC.

B. Summary of Rule Revisions.

Chapter 15.54 RCW grants the Washington State
Department of Agriculture (WSDA) authority to protect
groundwater and regulate the storage of fertilizers in Wash-
ington. During a routine rules review the department has pro-
posed that the portion of this rule that stated fertilizer rinsates
must be contained, be clarified to state that fertilizer rinsates
must be stored in containers located within secondary con-
tainment.

The WSDA has proposed rule revisions to be adopted by
the end of December 2000.

Table 1

Major Proposed Revisions to chapter 16-200 [16-201]
WAC

# Requires storage of fertilizer rinsates in approved contain-
ers (WAC 16-201-230).
4 Requires secondary containment of stored fertilizer rin-
sates (WAC 16-201-230).
4 Clarification of rinsate definition to include: Recovered
sedimentation, washwater, contaminated precipitation, or
other contaminated debris (WAC 16-201-010), previously
explained in the rinsate management section of the rule.

C. Potentially Affected Industries.

Compliance costs could be incurred by a variety of
industries as a result of the proposed rule revisions. Primary
impacts would be borne by companies that store bulk fertiliz-
ers - generally producers, blenders, or storage facilities of
bulk commercial fertilizers. These businesses are engaged in
the storage, production, or blending of bulk fertilizers and/or
fertilizer components.

Bulk fertilizer storage facilities, bulk fertilizer producers
and blenders are generally categorized in Standard Industrial
Classification (SICs) codes 0711, 0721, 0782, 1475, 2873,
2874,2875, 2879, 4221, 4226, 5169, and 5191. According to
WSDA data, there are approximately 276 business establish-
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ments in these SIC classifications that are licensed to distrib-
ute fertilizer. Storage facilities may not be licensed as dis-
tributors if they only store bulk fertilizers for others and are
not involved in financial transactions pursuant to the distribu-
tion of the bulk fertilizers they control only as intermediate
transport/storage facilities. However, all businesses that
store bulk fertilizers must comply with WSDA’s secondary
containment rules.

For all businesses surveyed, potential compliance cost
burdens created by rule revisions could include additional
administrative time to understand the rule, secondary con-
tainment area design, consulting, secondary containment
building materials and labor costs to install such containment
area and potential county permit costs. Other industry char-
acteristics are shown below in Table 2.

It should be noted that "industry” within the context of
the Regulatory Fairness Act denotes businesses within a four-
digit SIC code (or three digit SIC code if confidentiality laws
would be violated with release of data). However, to meet
the intent of the Regulatory Fairness Act and to be consistent
with past guidance received from CTED’s (Washington
Department of Community, Trade and Economic Develop-
ment) Business Assistance Center on prior SBEISs, a subset
of these four-digit industries was evaluated through survey-
ing. Therefore, the combination of four-digit Employment
Security data and sub-four-digit SIC survey data used in this
analysis goes beyond the strict requirements of the Regula-
tory Fairness Act and includes a greater degree of industry
specificity than required in the statute.! For discussion pur-
poses, these greater-than-four-digit SIC groups are still
referred to as affected "industries” in this analysis.

Table 2
Select Industry Characteristics

4 Firms may hire full-time and part-time or seasonal
employees, however, survey participants were asked to
provide the number of full-time equivalent employees
(FTEs) to allow for business-to-business size compari-
sons (i.e., "small” vs. "large" categorization).

4 The size of businesses varies from sole proprietors with
one employee, to large firms with hundreds of employ-
ees located in Washington.

4+ Most businesses either already store their fertilizer rin-
sates within their secondary containment or manage
their fertilizer rinsates in a manner that does not require
on site storage (i.e., rinsing of equipment, and/or reuse
as make-up water for a fertilizer application at agro-
nomic rates in the field).

II. Approach to Estimating Differential Economic
Impacts on Small Versus Large Businesses

The WSDA determined that an analysis of compliance
costs should be conducted for the proposed rule revisions and
documented in an SBEIS, consistent with chapter 19.85
RCW. An SBEIS analysis was performed for the rule revi-
sions and is described below.

Proposed
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A. Likely Industry Response to Proposed Rule.

The first step was to anticipate how affected companies
would respond to the rule revisions. Based upon information
provided by surveyed businesses, the first action undertaken
by a business will likely be to learn more about the rule revi-
sions, such as whether the rule revisions apply to its facilities
and what actions would need to be taken to comply. Assum-
ing that a business needs to enhance or add a secondary con-
tainment area to comply with the rule revisions, the next step
in the compliance process requires locating a contractor
and/or a company designing and installing secondary con-
tainment for rinsates that meet the requirements in chapter
16-201 WAC. These impacts and their associated cost com-
ponents are identified in Table 3. Learning about the revised
rule, installation of additional containers, installation of addi-
tional secondary containment capacity includes materials,
labor, permitting, and a variety of other costs.

B. Data from Small and Large Businesses in Affected
Industries.

Once affected industries were identified and their antici-
pated responses to the rule revisions were estimated, data
were gathered to estimate impacts. Data were provided
through three primary sources: WSDA, Washington State
Employment Security Department, and affected businesses
that were surveyed. WSDA provided a variety of informa-
tion, including identification of regulated business. Employ-
ment Security provided employment information by business
within the designated SIC codes.

In addition to these data sources, potentially affected
businesses were surveyed. A total of forty-four industry
firms were contacted for information; thirty-six of these busi-
nesses provided information that could be used to estimate
compliance costs. This sampling of businesses included
small and large businesses, located throughout Washington,
potentially affected by the proposed rule revisions. Itis note-
worthy that industry participants often provided relatively
similar information in response to survey questions. The rel-
ative uniformity in certain responses may suggest that a
degree of confidence could be inferred from the responses
that would normally be reserved for much larger sample
sizes.

C. Differential Regulatory Compliance Cost for
Small Versus Large Businesses.

To differentiate between impacts on small versus large
businesses, regulatory compliance costs were evaluated for
actual small firms and the large firms within each of the
affected industries. These costs were then divided by the
estimated number of FTEs that the average surveyed large
and small firm employs. Comparison of regulatory compli-
ance cost per employee for small and large businesses was
then used to determine whether a disproportionate economic
burden would exist for small businesses and to estimate the
magnitude of any disproportionate burden.
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III. Analysis Results

A. Overview.

Because of the large impact to small businesses that currently do not have secondary containment and/or have secondary
containment that is inadequate in capacity to add rinsate storage protection, the proposed rule revisions will have a dispropor-
tionate economic impact on small businesses in affected industries. As Table 4 shows, cost impacts of proposed rule revisions
are estimated to vary for small and large firms depending on the size of storage facility and how they choose to manage their
rinsates. Results for small and large businesses are discussed in more detail below.

Table 3 — SBEIS Impacts Matrix —
Rule Revision Reference

# Potential Impact Type of Impact Potential Cost/Revenue Impacts

Cost to understand rule Owner/Compliance Manager time
and determine applicabil-
ity

Cost increase from stor-
age container purchase

and installation

1 | Rule revision education | NA

Cost for finding contractor (time), container
cost (capital cost), installation and preparation
(time & materials), ongoing maintenance (time
& materials), recordkeeping and inspection
(time & materials)

Cost for finding contractor (time), per-
mits/fees, containment cost (capital or materi-
als cost), installation and preparation (time &

2 | Require spills/rinsates in | 16-201-230(4)

storage containers

PROPOSED

Cost increase from sec-
ondary containment
installation

3 | Require spills/rinsates in | 16-201-230(4)

secondary containment

materials), ongoing maintenance (time &
materials), recordkeeping and inspection (time

& materials)
As Table 3 shows, a variety of compliance costs will be Average Number of 11.7 216.3
borne by affected businesses. The greatest compliance costs Full-Time Employees
are for construction materials and labor for any additional or Total Rule Revision $273.15 $5.79
new secondary containment that must be built. The other Cost Per Employee

substantial compliance costs vary depending on, in one case
the number of employees that must be trained to manage their
rinsates differently in order to not generate rinsate for stor-
age, or in most cases costs to find a contractor, lost time in
sales revenue for employee who does the construction, and
permit costs (see Table 4). Compliance with these rule revi-
sions are not likely to cause a substantive loss of sales reve-
nues for large or small businesses.

B. Disproportionate Economic Burden Evaluation.

As shown in Table 4, below, the compliance cost for a
representative small business is estimated to be $273 per
employee. The compliance cost for a large business over the
same time period is estimated to be $6 per employee. There-
fore, the compliance cost burden from rule revisions is
greater for a small business than for a large business, and a
disproportionate compliance burden exists for small busi-
nesses.

Table 4 Summary of
Economic Impacts
Source of Impact Estimated Average Estimated Average

Cost for Typical Cost for Typical
Small Business Large Business
Education/Research $62.92 $437.78
into Rule Applicability '

Tank Purchase $128.31 $813.89
Costs of Additional $2,992.04 $0.00
Secondary Contain-

ment
Total Rule Revision $3,183.27 $1,251.67
Cost '

A number of compliance costs vary for small and large
businesses and lead to the result of a disproportionate compli-
ance cost burden for small businesses. These variations are
primarily related to differences in four factors: Whether a
company stores rinsate (if not, no cost burden); whether the
company has an existing secondary containment area; the
size of the company’s existing secondary containment area;
and how much rinsate the company must manage in storage
at any one time.

Analysis of survey results showed that it was generally
true that larger businesses had existing secondary contain-
ment areas. The analysis also showed that large businesses
almost always had secondary containment areas large enough
to incorporate rinsate storage into their existing facility at no
additional cost. Conversely, small businesses were mostly
found to have no or small secondary containment areas that
would need expansion or reconstruction in order to accom-
modate rinsate storage. In addition, small businesses that had
not planned for rinsate storage originally within their second-
ary containment area may have a large cost now to rebuild
permanent secondary containment structures. Large busi-
nesses, on the other hand, often overbuilt secondary contain-
ment at the outset of this rule seven years ago to accommo-
date future expansion needs. This fore-planning ability and
choice by many large businesses resulted in a much lower
estimated impact to large businesses in this analysis.

IV. Mitigation.
As the above analysis demonstrates, the proposed rule

revisions are anticipated to result in a disproportionate com-
pliance cost burden for small Washington businesses
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required to store rinsates in containers located within second-
ary containment. As a result, the department has chosen to
mitigate potential impacts from these rule revisions through a
number a [of] measures.

The first mitigation measure would allow a one-year
period for compliance with this portion of the revised rule.
The department has added a compliance date in WAC 16-
201-270 to allow businesses an additional year to come into
compliance with this portion of the rule. The department
feels that one year for compliance is adequate as the current
rule has been in place for seven years and the requirement for
secondary containment of rinsates was already implied,
though not clear, in the current rule. In addition, the depart-
ment met with members of this industry and others to review
the current rule over the last nine months and the industry is
in support of this change.

The second mitigation measure would limit the require-
ment for secondary containment of rinsates to when storage
of rinsates exceeds five hundred gallons (WAC 16-201-
230(4)). Based upon WSDA data, it is estimated that this
mitigation measure would eliminate at least half of the small
businesses that would otherwise incur substantial cost
impacts because of the rule revisions. This mitigation mea-
sure would particularly reduce the impact on the smallest
affected businesses.

The third mitigation measure would be WSDA’s com-
mitment to provide technical assistance to companies to find
alternative ways to manage rinsates. Appropriate manage-
ment techniques could reduce stored rinsate volumes below
the five hundred gallon threshold identified above, or could
result in elimination of rinsate generation altogether. In
either case, previously impacted businesses would be able to
effectively eliminate the storage and containment cost
impacts created by the rule revisions.

These mitigation measures have been included to lessen
the compliance cost burden on small businesses. It should be
noted that the department met with members of this industry
and others to review the current rule over the last nine months
and received strong support for the proposed rule revisions.
The department conducted an informal survey of committee
members during the rules review and the majority was in
favor of this rule revision. The majority of industry
expressed to the department that they thought secondary con-
tainment of rinsates was already required. Industry and the
Department of Ecology representatives also expressed con-
cerns for the environment if this proposed rule requiring rin-
sate storage in secondary containment was not adopted.

Aside from the above mitigation measures, WSDA
firmly believes that the rule cannot be further modified to
lessen compliance requirements without undermining the
overall intent of the rule revisions as well as the original rule
they seek to clarify. The department is supported in this por-
tion of the rule by the fertilizer industry and the Department
of Ecology.

! A subset of a four-digit SIC is effectively an SIC classification greater than
four-digit. To illustrate, wholesale fertilizer distributors are classified in SIC
5191 - Farm Supplies. While this 4-digit industry classification includes
wholesale fertilizer distributors, it also includes wholesalers of alfalfa,
flower bulbs, pesticides, and hay. In this case, wholesale fertilizer distribu-
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tors were chosen as the relevant industry subgroup to analyze. Similar indus-
tries subgroups were identified for other potentially affected industries.

Appendix A: Background Information and Assumptions

Regulatory Fairness Act: The Regulatory Fairness Act
(RFA) (chapter 19.85 RCW) requires that rules promulgated
by state agencies under the Administrative Procedure Act be
examined for their impact on small businesses. The purpose
of the Regulatory Fairness Act is to ensure that proposed
rules do not place a disproportionally high burden on small
businesses, relative to the burden they place on large busi-
nesses.® A small business is defined by the RFA as an inde-
pendent, for-profit Washington business entity with fifty or
fewer employees.b

The RFA requires all rules that impose "more than minor
costs" on industry businesses to be evaluated and, if neces-
sary, altered to minimize their impact on small business. An
analysis of compliance costs must be completed and docu-
mented in a small business economic impact statement
(SBEIS) if: (1) A proposed rule meets or exceeds this "more
than minor” criterion, or if (2) the Joint Administrative Rules
Review Committee (JARRC) requests an SBEIS for a pro-
posed rule. A state agency may independently decide to
complete an SBEIS. This SBEIS was independently
requested by the Washington State Department of Agricul-
ture, although it is possible that the "more than minor" crite-
rion may also be applicable for certain industries analyzed in
this SBEIS.

The RFA establishes specific analyses and necessary
elements for inclusion in an SBEIS. Among other require-
ments, the SBEIS must include a brief description of the
compliance requirements of the rule, a description of the pro-
fessional services needed by small businesses to comply with
the rule, an analysis of the compliance cost for small busi-
ness, and a comparison of the compliance cost for small and
large businesses. A basis of comparison must be chosen
from: Cost per employee, cost per hour of labor, cost per
$100 of sales, or any combination of these three measures.

Based upon the extent any disproportionate impact is
anticipated to occur for small businesses from the proposed
rule, the agency must reduce the costs on small businesses
(where legal and feasible in meeting the stated objective of
the statutes upon which the rule is based). Mitigation can be
accomplished in a number of ways, such as establishing dif-
fering compliance or reporting requirements for small busi-
nesses, clarifying or simplifying the compliance require-
ments for small businesses, delaying compliance timetables,
exempting small businesses from any or all of the rule
requirements, or similar measures.

Secondary Containment Construction And Surveyed
Actual Cost Impacts: A survey of actual construction costs
or purchase of rinsate tanks and secondary containment mate-
rials and labor was completed by the department prior to sur-
veying the industry of their estimated cost impacts from this
revised rule proposal. The survey included costs of several
viable materials for construction, different size and type of
tanks and installation and permit costs. This survey was done
to verify the reasonableness of cost estimates.
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Conservative Approach: The analysis undertaken to
estimate compliance cost impacts was generally "conserva-
tive” in its approach. Assumptions were typically chosen that
would result in showing greater compliance cost impacts for
affected industries. Using this approach provided an addi-
tional degree of certainty that estimated compliance costs
would generally be no greater than estimated in the analysis.
Specific assumptions implementing this conservative

approach included (but were not limited to): )
. Using average secondary containment construction

materials and labor cost estimates, as opposed to using
the lowest cost materials. Businesses were given the
opportunity to respond to the survey questions by stat-
ing how they would likely comply with the rule, such as
by building extra space into newly constructed second-
ary containment to be more prepared next time if they
expand their business or have an extreme storm event.
However, many affected businesses would realistically
choose the lowest cost construction approach allowable
by the proposed rule revisions.

. Including costs to read and understand the rule, stan-
dard "high-end" permit costs and labor costs even
though true costs may be significantly less.

Public and Industry Involvement: Potentially affected
businesses, including small businesses, were involved
throughout the rulemaking process. Small businesses were
involved through participating in and providing input on the
Department's Secondary Containment Rules Review Com-
mittee, participating in the informal survey prior to the rules
proposal and other and much broader industry input in the

SBEIS survey. In addition:
. All committee members had the opportunity to review

and comment on all rule draft proposals and the com-
mittee as a whole supports the change requiring sec-
ondary containment of stored fertilizer rinsates.

. A number of businesses continue to have significant
ongoing input by being members of the Secondary
Containment Permit Advisory Board.

. Industry representatives helped develop the rinsate def-
inition and management sections of the proposed rule
revisions at two separate meetings with WSDA's Tech-
nical Policy Advisor, Robin Schoen-Nessa and Pro-
gram Manager, Ted Maxwell.

. Secondary containment material suppliers provided
WSDA with information to identify appropriate con-
struction materials, containment liners, materials’
options and costs.

. WSDA did an early informal survey of all rules review
committee members prior to changing this portion of
the rule and received strong support for this clarifica-
tion in the rule.

. All fertilizer dealers and storage facilities will be noti-
fied of the proposed final rule and will have the oppor-

* tunity to comment on the rule in writing and/or at the

public hearing.

In addition to the above opportunities for industry input,
potentially affected industries were also directly surveyed to
assess the likelihood and magnitude of compliance cost
impacts. Survey participants were selected from two sources:
A random sampling of businesses taken from the Washington
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Employment Security Department's database. A total of
forty-four potentially affected industry firms (including fer-
tilizer dealers, producers, blenders and storage facilities)
were originally contacted for information, and thirty-six of
these firms provided usable information. This sampling of
businesses included small and large businesses likely to be
affected by the proposed rule revisions, and covered busi-
nesses geographically dispersed throughout Washington.
Data Characteristics: As noted in the body of the
SBEIS, data used to estimate compliance costs for affected
businesses came from three primary sources: WSDA, Wash-
ington State Employment Security Department (ESD), and
affected businesses that were surveyed. Together, these
sources provided forty-four observations for individual busi-

nesses. Relevant data characteristics are listed below.
. When data were identified both through surveying and

ESD/WSDA data sets, they were cross-checked for
consistency. Review of cross-checked observations
confirmed that the base data were very similar and were
likely to be relatively reliable.

. Survey data were generally provided by businesses and
supplemental department research of likely costs for
construction materials, secondary containment materi-
als, labor costs and permit costs. As a result, most costs
estimated represent real world costs, though conserva-
tive in that companies would likely search for lower
costs when the time for compliance is actually upon
them.

2 Note that the purpose of the Regulatory Faimess Act is not to ensure that a
proposed rule does not place any burden on industry, but rather, focuses on
whether the burden is disproportionate with regard to its magnitude.

b RCW 19.85.020(1).

Appendix B: List of Potentially Affected Industries

SIC Indusry/SIC Category  Potentially Affected Industry Component
0711  Soil Preparation Serv-  Application of fertilizer for crops
ices
0721  Crop Planting, Cultivat- Application of fertilizer Retail/Service
ing, and Protecting
0782 Lawn and Garden Ser-  Fertilizing of lawns and gardens
vices Retail/Service
1475  Phosphate Rock Manufacturing of phosphoric acid and
related compounds
2873  Nitrogenous Fertilizers Manufacturing of mixed fertilizers made
in nitrogenous fertilizer mfg plants
2784  Phosphatic Fertilizers ~ Manufacturing of mixed fertilizers made
in phosphatic fertilizer
2875  Fertilizers, mixing only Mixing of fertilizers not made in fertilizer
mfg plants
2879  Pesticides and Agricul- Formulation and preparation of agricul-
tural Chemicals NEC* tural chemicals
4221 Farm Product Ware- Warehousing and storage of fertilizers
housing & Storage
4226  Special Warehousing & Petroleum and chemical bulk stations and
Storage NEC terminals
5169 Chemicals and Allied  Distribution of chemical and allied prod-
Products NEC ucts
5191  Farm Supplies Distribution of fertilizer and fertilizer
materials
*NEC: Not Elsewhere Classified.
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Appendix C: Glossary of Abbreviations

CTED Washington Department of Community
Trade and Economic Development

ESD Washington Employment Security
Department

FTE Full Time Equivalent employee

JARRC Joint Administrative Rules Review
Committee

RCW Revised Code of Washington

RFA Regulatory Fairness Act

SBEIS Small Business Economic Impact State-
ment

SIC Standard Industrial Classification

WSDA Washington State Department of Agri-
culture

WAC Washington Administrative Code

A copy of the statement may be obtained by writing to
Laurie Mauerman, Washington State Department of Agricul-
ture, P.O. Box 42560, Olympia, WA 98504-2560, phone
(360) 902-2012, fax (360) 902-2093

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption.. WSDA is not a listed agency in section
201.

Hearing Location: DIS Interactive Technologies loca-
tions: (1) 710 Sleater-Kinney Road S.E., Suite Q, Lacey,
WA 98503; (2) North 1101 Argonne, Suite 109, Spokane,
WA 99201; and (3) Yesterday’s Village, 15 West Yakima
Avenue, Suite 220, Yakima, WA 98902; on November 7,
2000, at 6:30 p.m.

Assistance for Persons with Disabilities: Contact Laurie
Mauerman by October 30, 2000, TDD (360) 902-1996.

Submit Written Comments to: Laurie Mauerman, Wash-
ington State Department of Agriculture, P.O. Box 42560,
Olympia, WA 98504-2560, fax (360) 902-2093, by Novem-
ber 8, 2000.

Date of Intended Adoption: November 17, 2000.

September 20, 2000
Bob Arrington

Assistant Director

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-201-010 Definitions. The definitions set forth
in this section shall apply throughout this chapter, unless the
context otherwise requires.

(1) "“Approved air gap" means a physical separation
between the free-flowing end of a water supply pipeline and
the overflow rim of an open or nonpressurized receiving ves-
sel. To be an approved air gap. the separation must be at
least:

(a) Twice the diameter of the supply piping measured
vertically from the overflow rim of the receiving vessel, and
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in_no case be less than one inch, when unaffected by vertical
surfaces (sidewalls): or

b) Three times the diameter of the supply piping, if the
horizontal distance between the supply pipe and a vertical
surface (sidewall) is less than or equal to three times the
diameter of the supply pipe, or if the horizontal distance
between the supply pipe and intersecting vertical surfaces
(sidewalls) is less than or equal to four times the diameter of
the supply pipe and in no case less than one and_one-half
inches.

H" d r inciple backflow
prevention assembly (RPBA)'" means an RPBA of a make,
model and size that is approved by the Washington State
Department of Health.

(3) "Appurtenances” means all valves, pumps, fittings,
pipes, hoses and metering devices which are connected to a
storage container, or which are used to transfer a material into
or out of such storage container.

((2))) (4) "Bulk fertilizer" means commercial fertilizer
distributed in a nonpackage form such as, but not limited to,
tote bags, tanks, trailers, spreader trucks, and railcars.

5) "Certifi ineer' means a licensed professional
engineer, registered in the state of Washington in the disci-
pline in which he/she is practicing.

() (6) "Commercial fertilizer" means any sub-
stance containing one or more recognized plant nutrients and
which is used for its plant nutrient content and/or which is
designated for use or claimed to have value in promoting
plant growth, and shall include limes, gypsum, and manipu-
lated animal and vegetable manures. It shall not include
unmanipulated animal and vegetable manures and other
products exempted by the department by rule: Provided,
That for the purpose of this chapter calcium carbonate (lime)
and anhydrous ammonia are exempt: Provided further, That
this rule does not apply to materials (including but not limited
to compost, biosolids, or municipal sewage sludge), or to
products derived therefrom, which are regulated pursuant to
the provisions of chapter 70.95 or 70.95] RCW, or rules
adopted thereunder.

(4)) (1) "Department” means the Washington state
department of agriculture.

((659)) (8) "Discharge" means a spill, leak, or release,
accidental or otherwise, from a storage container, container
or appurtenance. It does not include a fully contained transfer
of fertilizer made pursuant to sale, storage, distribution or
use.

((€62)) (9) "Dry fertilizer" means fertilizer in solid form.

(()) (10) "Liquid fertilizer" means fertilizer in liquid
form, and includes solutions, emulsions, suspensions and
slurries. Liquid fertilizer does not include anhydrous ammo-
nia,

(11) "Not technically feasible" means compliance is
not physically or technically possible or feasible, and/or com-
pliance cannot be achieved without compromising opera-
tional safety. and/or significantly compromising operational
access. Monetary cost of compliance alone, shall not be suf-

ficient for the department to determine that compliance is not
technically feasible.
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((68Y)) (12) "Operational area" means an area or areas
at a fertilizer bulk permanent storage facility where fertilizers
are transferred, loaded, unloaded, mixed, repackaged, refilled
or where fertilizers are cleaned, washed or rinsed from con-
tainers or application, handling, storage or transportation
equipment.

((69Y)) (13) "Operational area containment’ means
any structure or system designed and constructed to mtercept
and contain discharges, including storage container or equip-
ment wash water, rinsates, and rainwater from the operational
area(s) of fertilizer bulk storage facilities.

((E@6))) (14) "Permanent storage facility” means a
location at which undivided quantities of liquid bulk fertilizer
in excess of five hundred U.S. gallons or undivided quantities
of dry bulk fertilizer in ((undivided-quantities-exeeeding))

excess of fifty thousand pounds is held in storage: Provided,
That temporary field storage is ((aHewed)) not considered a

permanent storage fac111ty ((Effeeﬂve—Mareh—l—l—DQg#tem-

éB)) (15) "Primary containment” means the storage
of liquid or dry bulk fertilizer in storage containers at a per-
manent storage facility.

(((@2Y)) (16) "Rinsate" means the liquid generated from
the rinsing of any equipment or container that has come in

WSR 00-19-090

(20) "Temporary field storage" means a storage con-
tainer with the capacity to store ten thousand gallons or less
of liquid bulk fertilizer that remains in the same location for
no more than twenty-one consecutive days in any six-month
period. Effective March 1. 2004, "temporary field storage"
shall mean a storage container of ten thousand gallons or less
that remains in the same location for no more than fourteen
consecutive days in any six month period. Liquid bulk fertil-
izer application tanks directly attached to an apparatus for the

purpose of fertigation are exempt from this chapter.
((E5))) (21) "Washwater” means the liquid generated

from the rinsing of the exterior of any equipment, containers
or secondary containment or operational areas which have or
may have come in direct contact with any fertilizer.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATCRY SECTION (Amending Crder 5018, filed
11/2/93, effective 3/1/94)

WAC 16-201-020 Secondary containment of liquid
bulk fertilizers—General requirements. Primary storage
of bulk liquid fertilizers at a permanent storage facility shall
be located within ((a)) secondary containment ((faeHity))
designed to prevent the release of discharged fertilizers. ((A
3)) Secondary containment ((faeility)) shall consist of:

(1) A wall and liner with a sloped floor as provided in
WAC 16-201-028 and 16-201-030; or

(2) A prefabricated facility as provided in WAC 16-201-
040.

(3) Secondary containment ((faeilities)) in operation
prior to March 1, 1994, which does not have sloped floors
shall be exempt from this section: Provided, That upon alter-
ation to the ((faeility)) secondary containment or increase of

storage volume, the ((fae#lity)) secondary containment shall
be brought into full compliance with this section

AMENDATCRY SECTION (Amending Order 5018, filed

direct contact with any fertilizer, including: recovered sedi-

mentation, washwater, contaminated precipitation, or other
contaminated debris.

((43Y)) (17) "Secondary containment” means a device
or structure designed, constructed, and maintained to hold or
confine a discharge of a liquid fertilizer from a permanent
storage facility.

((@4))) (18) "Storage container” means a container,
including a railcar, nurse tank or other mobile container, that
is used or intended for the storage of bulk liquid or dry fertil-
izer. It does not include a mobile container at a storage facil-
ity for less than ((thirty)) fifteen days if this storage is inci-
dental to the loading or unloading of a storage container at the
bulk fertilizer storage facility. Storage container does not
include underground storage containers or surface impound-
ments such as lined ponds or pits.

19" i imi ion'' means alterna-
tive containment and management practices that prevent or
control releases to the environment to the same or similar
desree as the protections afforded by full compliance with

this chapter.

11/2/93, effective 3/1/94)

WAC 16-201-025 Secondary containment of liquid
bulk fertilizers—Capacity. (1) (Fhes)) Secondary contain-
ment ((faedlity)) shall contain at least one hundred twenty-
five percent of the volume of the largest storage container
within the area plus the displacement of all other tanks,
appurtenances, and other items within the containment area:
Provided, That permanent storage facilities that have tanks of
one hundred thousand gallons or greater capacity may use the
following method to meet the capacity requirement: ((Fhe
faeility)) Secondary containment shall contain at least one
hundred ten percent of the volume of the largest storage con-
tainer within the area plus the displacement of all other tanks,
appurtenances, and other items within the area plus sufficient
volume to contain the precipitation from a twenty-five year,
twenty-four hour storm event.

(2) If the secondary containment ((faetlity)) is located
indoors or under a roof to prevent accumulation of rainfall,
the area shall contain at least one hundred ten percent of the
volume of the largest storage container plus the displacement
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of all other tanks, appurtenances and other items within the
containment area.

(3) Secondary containment ((faeilities)) in operation
prior to March 1, 1994, ((and-whieh-have)) having a capacity
of at least one hundred ten percent of the volume of the larg-
est storage container within the area plus the displacement of
all other tanks, appurtenances, and other items within the
containment area shall be considered to be in compliance
with this section: Provided, That upon alteration to the
((faetlity)) secondary containment or increase of storage con-
tainer volume the ((faeiity)) secondary containment shall be
brought into full compliance with the specific capacity
requirement of this section.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published

above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending Order 5018, filed

11/2/93, effective 3/1/94)

WAC 16-201-028 Secondary containment of liquid
bulk fertilizers—Walls and floors. (1) The ((walls-ofa-see-
. . acititv—shatt L L of |

efl-y—sea{ed-ee-pfewﬁ—}eakage)) econdgg contamment floo

shal] slope to one or more liquid tight collection points or
sumps that allows spilled or deposited materials to be easily
removed.

2) ((E&f&}evae&}s—s%mHmve—e—heﬁ-zemQI—u-W@

*ess—t-haﬁ—fwe—feet—w(—mehes—mée-)) The walls and floor of
secondary containment shall be constructed of steel. poured
reinforced concrete. precast concrete modules, solid

masonry, or other materials or combination of materials that:
(a) Shall be designed to withstand a full hydrostatic head

of any discharged liquid;
(b) Shall have sufficient thickness and chemical resis-

tance to contain a release until it is recovered;

{c) Shall be constructed and maintained to a permeability
standard of 1X10< cm/sec as determined by ASTM test
method D-5084 Measurement of Hydraulic Conductivity of
Saturated Porous Materials Using a Flexible Wall Permeame-

ter or other test method approved by the department:

(d) Shall have sufficient structural strength to maintain
the containment’s integrity under normally anticipated load-
ings:

(e) Shall be chemically compatible with the materials
being stored: and

(f) Shall be properly sealed to prevent leakage.

(3) Any piping through the outside walls of ((&)) second-
ary containment ((feeitity)) shall be installed and maintained
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such that the structural integrity of the wall is preserved and
in such a manner as to prevent leaks.
Reviser’s note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 16-201-029 Secondary containment of liquid
bulk fertilizer—Earthen walls. (1) Secondary containment
walls constructed of earth shall be allowed at permanent stor-
age facilities when a liner is used: Provided, That only per-
manent storage facilities having storage containers of one
hundred thousand gallons or greater capacity can use clay lin-
ers.

(2) Earthen walls shall have a horizontal to vertical slope
of at least three to one, unless a steeper slope is consistent
with good engineering practice, and shall be packed and pro-
tected from erosion.

(3) The top of earthen walls shall be no less than two feet
six inches wide.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-201-030 Secondary containment of liquid

bulk fertilizers—Lining. ((The-base-of-a-secondary-contain-
fﬁeﬁt-faefhfy—shdl-be%ned—mﬁrﬁeel—eemma-syﬁgm

als-to-be-easty—remeved:)) If a liner is required to meet the

standards set forth in WAC 16-201-028, then it must be con-
structed as follows:

¥eﬁt—leakage-)) Synthetlc lmers
{a) Synthetic liners shall be chemically compatible with

the materials being stored within the permanent storage facil-

ity and have a minimum thickness of thirty mils+/-1 mil. A
written confirmation of compatibility and a written estimate
of the life of the liner from the manufacturer shall be kept on
file at the permanent storage facility or the nearest local
office from which the permanent storage facility is adminis-
tered,

(b) Synthetic liners shall be installed under the supervi-
sion of a qualified representative of the manufacturer, a con-
tractor certified by the manufacturer, or a certified engineer.
All field constructed seams shall be tested, and repaired if
necessary, in accordance with the manufacturer’s recommen-
dations.

(2) ((Synthetiediners:)) Permanent storage facilities with
storage containers of one hundred thousand gallons or greater

may use clay soil liners: Provided, That:
(a) ((Syﬂiﬂheﬂeﬂm—shal-l—be—ehemeeu-y—eempa&b}e
%ﬂmfﬂm
. hic} E ehi s+t ik . ﬁ




Washington State Register, Issue 00-20

dattons:

3)Seiliners:)) The surface soil shall be sealed, includ-
ing the berm of an earthen dike, with a sealing agent such as
sodium bentonite, attapulgite or a similar clay material((=));

(b) The liner shall be constructed in accordance with reli-
able civil engineering practices, to achieve a coefficient of
permeability not to exceed 1x10-* cm/sec and shall be main-
tained at 1x10° cm/sec with a thickness of not less than six
inches;

(c) The floor and internal walls of the containment area
shall have a protective barrier to prevent desiccation, evapo-
ration, freeze, thaw, or other physical damage.

((@)—Exefﬁp&ens:—A—hﬂerjﬂeeh&et—b'e—mﬁaHed—difee&y

WSR 00-19-090

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

NEW SECTION

WAC 16-201-031 Secondary containment of liquid
bulk fertilizers—Floors and linings—Alternative proce-
dures. A floor and/or liner need not be installed directly
under a storage container having a capacity of one hundred
thousand gallons or more which has been constructed on site
and put into use prior to March 1, 1994: Provided, That one
of the following alternative procedures are complied with,
certified to in writing by an official of the company which
owns the storage container, and the certificate is filed with
the department:

(1) Alternative 1 is as follows:

(a) A second bottom made of steel shall be constructed
for the storage container. The second bottom shall be placed
over the original bottom and separated from the original bot-
tom by a support medium designed to provide for leak detec-
tion between the two bottoms and properly support the new
bottom. This support layer may consist of gravel, sand, con-
crete (grooved to provide leak detection), steel or other gril-
lage, wire mesh, etc. as dictated by good engineering prac-
tice.

(b) The original bottom of the storage container shall be
tested for leaks before the support layer and second bottom
are installed. A record of the test shall be kept on file at the
permanent storage facility or at the nearest local office from
which the permanent storage facility is administered.

(c) The newly constructed bottom shall be tested for
leaks before any liquid fertilizer is stored on the newly con-
structed bottom. A record of the test shall be kept on file at
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the permanent storage facility or at the nearest local office
from which the permanent storage facility is administered.

(d) There shall be a system to readily detect leaks
through the newly constructed bottom into the support layer.
Leak tests should be conducted at not more than six-month
intervals with a record of such tests to be kept at the perma-
nent storage facility or at the nearest local office from which
the permanent storage facility is administered.

(2) Alternative 2 is as follows:

(a) The storage container shall be emptied, cleaned, and
tested for leaks. The walls and floor of the storage container
shall be tested to assure that welds and thickness of steel
plates are sound and adequate to contain the fertilizers. A
record of the inspection, test results, and of any repairs made
shall be submitted to the department and maintained by the
owner or operator.

(b) The interior floor and twelve inches up the wall of the
storage container shall be coated with a liner to inhibit corro-
sion. A record of this procedure shall be submitted to the
department and maintained by the owner or operator.

(c) A test for leaks and liner deterioration or metal corro-
sion shall be conducted every five years thereafter. A record
of the test findings and of indicated repairs and maintenance
shall be maintained by the owner or operator.

(3) Alternative 3 is as follows:

(a) Monitoring devices shall be installed in angled bor-
ings under each storage container. These monitoring devices
shall constitute a leak detection system for each storage con-
tainer in advance of the point at which any leak would reach
groundwater.

(b) The number, length, and depth of each boring shall
be determined on the basis of site characteristics. The array
of monitoring devices under each storage container shall con-
stitute the best practical early warning detection system for
storage container leakage.

(c) Each monitoring plan under alternative 3 shall be
implemented only upon review and written approval of the
department and shall include inspection/monitoring sched-
ules.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-201-040 Secondary containment of liquid
bulk fertilizers—Prefabricated facilities. (1) ((Ap)) Pre-
fabricated ((faetlity)) secondary containment shall be com-
posed of a rigid prefabricated basin having both a base and
walls constructed of steel or synthetic materials which are
resistant to corrosion, puncture or cracking. Materials used in
the ((faeility)) secondary containment shall be chemically
compatible with the products being stored within the ((faed-
ity)) secondary containment. A written confirmation of com-
patibility from the basin manufacturer shall be kept on file at
the permanent storage facility or at the nearest local office
from which the permanent storage facility is administered.

(2) The prefabricated ((faetlity)) secondary containment
shall be designed and installed to withstand all foreseeable
loading conditions, including the tank load and a full hydro-
static head of any discharged liquid. Multiple basins con-
nected to provide the capacity required in WAC 16-201-025
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shall be connected in a manner which assures an adequate
transfer of discharged liquid between basins.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published

above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-201-050 Secondary containment of liquid
bulk fertilizers—Discharge outlets or valves. Secondary
containment ((faeilities)), including prefabricated ((faeih-
ties)) secondary containment, shall not have discharge outlets
or valves. Discharge outlets or valves on existing ((faeilities))
secondary containment shall be sealed. Secondary contain-
ments ((faeilities)) may be interconnected.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-201-060 Secondary containment of liquid
bulk fertilizers—Storage with other ((eemmedities))

m_a_tgr_ml (1) No ((eeher—eeﬁmedﬁy-e*eept-feﬁﬁx-zer—feﬁﬂ-

sate)) matcrial may be stored within ((&)) liquid fertilizer sec-

ondary containment ((faeiity)) unless the material is compat-
ible with all other material stored within the secondary
containment. For the purposes of this section, compatible
means that the materials, when mixed together, will not react

in a manner that will cause a human health or environmental
hazard.

(((2—)—A—hqmd—fefﬂh2ef—seeendafy—eeﬁtammeﬁ{—faeﬂﬁy

ay-she: ))

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-201-070 Secondary containment of liquid
bulk fertilizers—Precipitation accumulations. Precipita-
tion may not be allowed to accumulate in ((&)) secondary
containment ((faeiity)) to the point where it ((mey-terd-+te)):

(1) Reduces the capacity of the ((faetlity)) secondary
containment below one hundred ten percent of the volume of

the largest storage container within the area plus the displace-
ment of all other ((tarlks)) storage containers, appurtenances,
and other items within the containment area((<));

(2) Increases corrosion of storage containers or appurte-
nances((=)).or

(3) Impairs the stability of storage containers.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-201-080 Secondary containment of liquid
bulk fertilizers—Recovery of discharges. Discharges



Washington State Register, Issue 00-20

within ((&)) secondary containment ((faeility)) shall be imme-
diately recovered.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-201-110 Primary containment of liquid
bulk fertilizers—Prohibition against underground stor-
age. No person shall store liquid bulk fertilizer, fertilizer
spills or rinsates in an underground storage container Or sur-
face impoundment. ((ef)) such as a lined pond or pit. A
watertight catch basin or sump used for the temporary collec-
tion of rinsate or runoff from transfer and loading areas is
exempt from this section.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-201-120 Primary containment of liquid
bulk fertilizers—Abandoned storage containers. (1) Stor-
age containers used at a permanent storage facility, or used
for temporary field storage to hold liquid bulk fertilizer or
fertilizer rinsate are considered abandoned if they have been
out of service for more than six consecutive months because
of a weakness or leak, or have been out of service for any rea-
son for more than two years without an integrity test having
been performed.

(2) Abandoned underground storage containers contain-
ing fertilizer which meet the definition of hazardous sub-
stance underground storage tank system in chapter 173-360
WAC are subject to the applicable requirements in that chap-
ter.

(3) Abandoned above ground storage containers shall be
thoroughly cleaned. All hatches on the storage containers
shall be secured and all valves or connections shall be sev-
ered or plugged with vents being left functional.

(4) Abandoned storage containers shall be posted with a
clearly legible tag with the words "Out of Service."

* (5) Abandoned storage containers shall not be allowed to
be put back in service on the same site without first installing

secondary containment protection.

AMENDATORY SECTION (Amendmg Order 5018, filed
11/2/93, effective 3/ 1/94)

WAC 16-201-130 Primary containment of liquid
bulk fertilizers—Anchoring of storage containers. Storage
containers shall be secured, ((&s)) if necessary, to prevent flo-
tation or instability which might occur as a result of liquid
accumulations within a secondary containment facility.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-201-170 Primary containment of ((iquid))
bulk fertilizers—Labeling. (1) All bulk fertilizer storage
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containers shall be clearly and conspicuously labeled to iden-
tify the contents.

(2) All bulk fertilizer storage containers shall bear a label
or placard in accordance with Uniform Fire Code Standard
No. 79-3, identifying the material therein.

(3) All bulk fertilizer storage containers used for tempo-
rary field storage shall be labeled with the owner’s name, the
capacity of the tank, and an identifying number. Lettering
shall be a minimum of two inches in height and in a color
contrasting to the background.

(4) All bulk fertilizer storage containers used for tempo-
rary field storage shall have attached. in a weather-proof
enclosure, a record of the date the storage container was put
in place.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-201-180 Primary containment of liquid
bulk fertilizers—Temporary field storage. (1) Storage
containers used for temporary field storage of liquid bulk fer-
tilizer shall comply with the following sections: WAC 16-
201-100, 16-201-110, 16-201-120, 16-201-140, 16-201-150,
and 16-201-170.

(2) All bulk fertilizer storage containers and appurte-
nances used for temporary field storage shall be inspected for
leakage and soundness daily when in use.

(3) Valves on storage containers shall be closed and
locked or otherwise secured when left unattended.

(4) The physical location and identifying number of all
temporary field storage shall be provided to the department
upon request.

(5) The department may issue a permit to extend the time
temporary field storage may be in one place during any six-

month period due to weather related conditions upon written
request. No advisory group review, pursuant to WAC 16-

201-280(2) is available for this type of permit.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-201-190 Operational area containment of
liquid fertilizers—Permanent storage facility. (1) All
operational area activities shall take place on or within ((&r))
operational area containment ((faeility)): Provided, That dur-
ing the unloading or loading of railcars, marine vessels, or
manned trucks when product is unloaded from direct ship-
ments from manufacturers, individual basins or portable stor-
age containers shall be used to.recover spillage and leakage
from transfer connections and pumps.

(2) ((he)) Operational area contalnment ((faeility))
shall be designed and constructed to contain fertilizers, rin-
sates, washwater and other materials spilled or deposited dur-
ing mixing, loading, unloading, draining, rinsing and wash-
ing activities.

(3) The walls and floor of operational area containment
((faetlity)) shall be constructed of steel, poured reinforced
concrete, precast concrete modules, solid masonry, or other
materials ((with-similar-permeability:)) or combination of

materials that:
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(a) Are designed to withstand a full hydrostatic head of

any discharged liquid:
(b) Have sufficient thickness and chemical resistance to

contain_a release until it is recovered;

(c) Are constructed and maintained to a permeability

standard of 1x10:¢ cm/sec as determined by ASTM test
method D-5084 Measurement of Hydraulic Conductivity of

Saturated Porous Materials Using a Flexible Wall Permeame-
ter or other test method approved by the department,

(4) If synthetic materials are used in construction they
shall be chemically compatible with the products handled at
the site. A written confirmation of compatibility from the
manufacturer shall be kept on file at the site or the nearest
location from which the site is administered.

(5) ((FheAfaeility)) Operational area containment shall be
constructed to withstand the weight of any vehicles or storage
containers which will be on ((the-faeility)) it.

(6) ((Fhefaetlity)) Operational area containment shall be
constructed with sufficient surface area, using curbs or other
means, to prevent any discharge from leaving the contain-
ment area. The ((faeHity)) operational area containment shall
have a capacity of at least fifteen hundred gallons ((ef-eon-
taipment)). If no storage container or mobile storage con-
tainer used at the ((faeility)) operational area containment to
transfer liquid bulk fertilizers has a capacity of more than one
thousand gallons, the operational area containment ((faet-
#y)) shall be of adequate size and design to contain one hun-
dred twenty-five percent the capacity of the largest storage
container, or mobile storage container used.

(7) ((%he)) Operational area containment ((faeHity))
shall slope to ((&)) one or more liquid tight collection points
or sumps that allows spilled or deposited materials to be eas-
ily recovered. _

(8) An above ground ((tenk)) storage container may be
used in conjunction with the operational area containment
((faethtty)) to meet the capacity requirement. If an above
ground ((tank)) storage container is used ((fortemporary
sterage)) to meet the capacity requirement, the ((tank)) stor-
age container shall be located within secondary containment.
The ((tank)) storage container shall be clearly and conspicu-
ously labeled "fertilizer rinsate."

(9) Any pump used for recovering material from the
operational area containment ((faetlity)) shall be manually
activated.

((693)) (10) The operational area containment ((faeitity))
shall not have a discharge outlet or valve. Discharge outlets
or valves on existing ((faeilities)) operational areas shall be
sealed. Operational area containments ((f&ei-l-mes)) may be
interconnected.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-201-200 Operational area containment of
liquid fertilizers—Temporary Field storage. (1) During
loading and unloading of liquid bulk fertilizer at temporary
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field storage locations individual basins or portable storage
containers shall be used to recover spillage and leakage from
transfer connections and pumps.

(2) Liquid bulk fertilizer storage containers used for tem-
porary field storage shall be located at least one hundred feet
from wells and surface water except, for purposes of this sec-
tion, irrigation water flowing directly to a field, or on a field,
is not considered surface water unless the water could be car-
ried beyond the field being irrigated.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-201-220 Backflow prevention. (1) ((¥

plumbing)) When piping within ((&)) secondary containment
((faetlity)) or an operational area ((faeility)) is directly con-

nected to a water source such as a well or public water ((sup-

ply)) system, an_approved air gap or an approved reduced
pressure principle ((a)) backflow prevention ((deviee))
assembly (RBPA) shall be installed to protect the water

source. ((AH-equipment)) approved air gaps and approved

RPBA’s shall be installed, operated, inspected and/or tested
and mamtamed per WAC 246 290 490 ((&ﬁd—maﬂafae{-ufef-s

1#y-))

(2) ((Redueed—pressure—prineiple—baclflow—prevention
assemblies)) Approved RPBA's shall be inspected and tested
by a Washington State Department of Health certified back-
flow assembly tester. and approved air gaps shall be
inspected by a Washington State Department of Health certi-
fied backflow assembly tester or cross-connection control

specialist:

(a)_At the time of installation, alteration or relocation,

200-490)) At least on an annual schedule thereafter.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-201-230 E gﬂl!lzgr spill and rinsate manage-

ment. (1) Fertilizer ((
oraceumulated)) spills within ((&)) secondary containment or
operational area ((faeility)) containment shall be immediately
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recovered. ((Fhese-materials-may be-applied-at-normal-fertil-
. Lo tiatid-rmix or T} ol

may-be-stored-forlater-use:))
(2) Fertilizer rinsate shall be removed from secondary
containment and operational area containment as necessary

to_ensure the capacity of the containment area does not fall
below the levels required by this chapter. ((Any-tiquid-that

aceumulates-at-a-colleetionpointorina)) Rinsate accumula-
tions collected in an operational area water-tight sump shall
« . e
eperation)) not exceed the capacity of the sump at the end of
the business day.

(3) ((Reeevered)) Fertilizer spills((sedimentatiens)) or
rinsates((—washwater,-contaminated-precipitation-or-other
contaminated-debris)) shall ((be-eontained-and-used-or-prop-
W)) not be
released to the environment unless the ((release-is—an-agro-
nemie-appheation)) material is applied at normal fertilizer

rates, used in fertilizer blends, used in a fertilizer manufactur-
ing process. or disposed of properly.

(4) Recovered spills or rinsates in excess of 500 gallons
must be contained in a storage container within secondary

containment. The storage container must be clearly and con-

spicuously labeled to identify the content.

- Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-201-240 Maintenance and inspection. (1)
The operator of a fertilizer bulk storage facility shall inspect
and maintain storage containers, appurtenances, secondary
containment ((faeilities)) and operational area ((faetlities))
containment to minimize the risk of a fertilizer release. The
inspection shall include a visual observation for any evidence
of leaks, spills, cracks, solar decay or wear.

(2) Maintenance of the fertilizer bulk storage facilities
shall be performed as needed to ensure that the integrity of
the bulk fertilizer storage containers, secondary containment
((feeilities)) and operational area containment ((feethities)) is
maintained.

(3) Bulk fertilizer storage containers and appurtenances
shall be inspected at least once per month when in use. Sec-
ondary containment and operational area ((faetlities)) con-
tainment shall be inspected at least once per month when in
use.

(4) All secondary and operational area ((faeilities)) con-
tainment shall be maintained free of debris and foreign mat-
ter.

(5) A written record of all inspections and maintenance
shall be made on the day of the inspection or maintenance
and kept at the storage site or at the nearest local office from
which the storage site is administered.

(6) Inspection records shall contain the name of the per-
son making the inspection, the date of the inspection, condi-
tions noted and maintenance performed.

WSR 00-19-090

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-201-250 Recordkeeping requirements.
Records required by this section and documents necessary to
ensure compliance with this chapter shall be made available
for inspection and copying by the department. The following
records shall be maintained at ((fertitizesbuHe)) permanent
storage facilities or at the nearest local office from which the
permanent storage facility is administered.

(1) A record of construction materials and methods of
construction to show compliance with WAC 16-201-025, 16-
201-028, 16-201-030, 16-201-040, 16-201-050, and 16-201-
190. These records shall be maintained as permanent records.

(2) A record of the method(s) used to use or dispose of
product or contaminated materials recovered from discharges
outside secondary or operational area containment ((faeih-
ties)). This record applies only to discharges required to be
reported to the Washington state department of ecology by
the Washington state Dangerous waste regulations, chapter
173-303 WAC. These records shall be maintained for a
period of at least three years.

(3) Inspection and maintenance records required by
WAC 16-201-240. These records shall be maintained for a
period of at least three years.

(4) Manufacturer’s compatibility statements required by
WAC 16-201-030 and 16-201-040. These records shall be
maintained as permanent records.

(5) A copy of the permanent storage facility’s spill
response plan required by WAC 16-201-260. This record
shall be maintained as a permanent document.

(6) Records required by WAC 16-201-100(9). These
records shall be maintained as permanent records.

(7) Records required by WAC 16-201-220, Backflow
prevention.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-201-260 Spill response plan. (1) The opera-
tor of a permanent storage facility shall prepare a written spill
response plan for the permanent storage facility. If all or por-
tions of the information required by the spill response plan
have been prepared for plans required by other government
agencies, they need not be prepared for this plan: Provided,
That the information is readily accessible to emergency
responders and department personnel. However, when copies
of the plan are distributed, all required information shall be
provided.

The plan shall include the following elements:

(a) The identity and telephone numbers of the persons
and agencies who are to be contacted in the event of a spill,
including persons responsible for the stored fertilizer.

(b) For each fertilizer stored at the permanent storage
facility a complete copy of the storage container labeling
required in WAC 16-201-170, and the labeling required to
accompany sale of the fertilizer under the Washington Com-
mercial Fertilizer Act, chapter 15.54 RCW.

(c) A material safety data sheet for each fertilizer stored

at the permanent storage facility.
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(d) The procedures to be used for controlling and recov-
ering, or otherwise responding to a spill for each type of bulk
fertilizer stored at the permanent storage facility.

(e) The procedures to be followed in using or disposing
of a recovered spill.

(2) The plan shall be kept current at all times.

(3) A copy of the spill response plan shall be kept readily
available for inspection and use at the permanent storage
facility or at the nearest local office from which the perma-
nent storage facility is administered and shall be available for
inspection and copying by the department.

(4) A copy of the spill response plan shall be provided to
the local fire department.

(5) Persons employed at ((buH(—femh-zef)) permanent
storage facilities shall be trained in spill response procedures
pursuant to the spill response plan.

(6) Emergency equipment and supplies. Every perma-
nent storage facility shall have access to pumps and recovery
containers which can be used to control and recover spills.
Pumps, recovery containers and persons capable of deploy-
ing and operating them shall be readily available in an emer-
gency. Pumps and recovery containers may include those
operated by a local fire department or other persons: Pro-
vided, That the use and availability of the pumps and recov-
ery containers is arranged in advance as part of the spill
response plan. Absorbent materials and other equipment suit-
able for the control and cleanup of smaller spills shall be
available at the permanent storage facility. The permanent
storage facility shall maintain a list showing the types and
locations of clean-up supplies and equipment. The list shall
be maintained at the permanent storage facility or the nearest
local office from which the facility is administered.

AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-201-270 ((Cemplianee-sehedule)) Effective
dates. (((F)-New-permanent-storagefacthities-placedin-ser-

viee-after Mareh-+1994;shell immediately-comply-with-this
ehapter:)) The requirements of this chapter shall be effective
immediately: Provided, That
@A) All
((E)Exstng)) permanent storage facilities that have
storage containers of one hundred thousand gallons or greater

and that were in operation prior to March 1, 1994, shall com-

ply ((with-the-feHowing-sehedule—Provided; Thatpermanent

. 0
e18ac - HehRave-tas—ot-one-hunagtred oHsSaha

Mafeh—l——l-994—te-eemp}y)) w1th WAC 16 201-020 through
16-201-080, and 16-201-190 by March 1, 2001:((2))

(2) Storage of bulk fertilizer, fertilizer spills or rinsates
shall comply with WAC 16-201-110 by December 31, 2001;

(3) Fertilizer spills or rinsates must be contained in com-
pliance with WAC 16-201-230(4) by December 31, 2001.

() Seecondarycontainment
WAC16-201-020-through-16-201-080-exceptas-otherwise
ded-i
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AMENDATORY SECTION (Amending Order 5018, filed
11/2/93, effective 3/1/94)

WAC 16-201-280 Permits. (1) The department may
issue a permit exempting any person from a requirement
under this chapter if compliance is not technically feasible in
the judgment of the department and the department finds that
alternative measures provide substantially similar protection.
All information required to prove that substantially similar
protection is possible shall be provided to the department by
the person requesting the permit.

(2) At the request of the department. advisory group. or
permittee. an advisory group appointed by the director shall
evaluate and advise the department on ((alt)) any request((s))
for permit((s)) from this chapter.

WSR 00-19-100
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed September 20, 2000, 11:18 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 00-
12-008.

Title of Rule: Chapter 16-301 WAC, General seed regu-
lations; chapter 16-302 WAC, General rules for seed certifi-
cation; and chapter 16-303 WAC, Seed assessment, fees for
seed services and seed certification.

Purpose: This rule provides general regulations for the
seed program at the Department of Agriculture. As required
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by the governor’s executive order on regulatory improvement
and agency policy, the proposed rule is updated and rewritten
in a clear and usable format. Existing chapters of rules will
be repealed and the significant language in those chapters is
revised into three new proposed chapters of rules for the seed
program (chapters 16-301, 16-302, and 16-303 WAC).

Statutory Authority for Adoption: RCW 15.49.005,
15.49.081, 15.49.310, 15.49.370(3).

Statute Being Implemented:
RCW.

Summary: These three new chapters will reorganize and
update nine chapters currently used by the WSDA seed pro-
gram, incorporating clear and readable rules formatting.
These rules provide for uniformity and consistency in the
packaging and distribution of agricultural, vegetable and
flower seeds.

Reasons Supporting Proposal: Current rules affecting
the seed program are found in nine separate chapters of rule.
This proposal combines the essence of those rules into three
rule chapters and updates the language into a clear and usable
format reflecting the standards and practices that must be met
within the industry.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Graydon Robinson, 21
North First Avenue, Suite 203, Yakima, WA 98902, (509)
225-2630.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: This rule revision was developed in conjunction
with an industry advisory board prior to publication in the
register.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The rules adopt requirements under the general seed
regulations that include: Labeling, sampling, arbitration,
phytosanitary field inspections, quarantines for annual and
rough bluegrass and bean seed and bean seed-borne viral dis-
eases. The process for certifying seed for sowing purposes
under general rules for seed certification, along with the
Washington state’s certification standards, is more clearly
defined. The new section on fees organizes all fees into one
chapter, making the fees for service more easily accessed and
readable. No fees have been changed through this reorgani-
zation. The new rules consolidate the essential requirements
of the general regulations, rules for seed certification and the
schedule of fees into a clear and usable format under three
separate chapters.

The purpose of this rewrite is to coordinate with industry
representatives in updating rules to reflect current industry
practices and regulatory requirements. This also meets the
intent of the Governor’s Executive Order 97-02 requiring all
state agencies to thoroughly review each rule to ensure they
are written in a clear and readable format.

Anticipated effects will be minimal, as the revised for-
mat clarifies the responsibility and duties of the program and
will help facilitate the marketing of Washington grown seed
in national and international markets.

Proposal Changes the Following Existing Rules: Chap-
ters 16-300, 16-304, 16-313, 16-316, 16-317, 16-318, 16-

Chapters 15.49, 17.24
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493, 16-494 and 16-495 WAC, are being repealed. The
information in those chapters are being consolidated into
three new chapters providing clarity to existing language for
the benefit of the entire seed industry. See below for a
description of changes and modifications agreed upon by the
Seed Program Rules Review Committee.

Changes to the WSDA seed program’s rules as a
result of the rules review process.

1. A section was added with publications referenced in
the rules.

2. The standards for production of foundation seed were
changed to reflect current practices. The requirement to sub-
mit the written report of the preplant inspection to the certify-
ing agency was removed. The report will be maintained by
the variety owner or their designee and retained for three
years. Field history on the preplant report was changed from
six years to three years. When requesting recertification on
seed that has been recleaned, rebagged, preinoculated,
treated, etc., an original tag from the seed is now required to
be submitted to the certifying agency. On proprietary variet-
ies, the responsibility of recordkeeping for the combine and
processing plant inspection is the responsibility of the variety
owner or designee. The report no longer needs to be filed
with the certification agency.

3. Uniform procedures were better described for reseed-
ing of crops due to failure to get a stand.

4. "No" or "zero" were deleted from the tolerance dis-
claimer section and replaced with "none found.”

5. Isolation boundaries for certified bean fields were
reduced for [from] ten feet to three feet.

6. The noxious seed lists for certified seed were updated
to coincide with the state’s noxious seed list.

7. Yellow starthistle was moved from the state restricted
noxious seed list to the state prohibited noxious seed list and
from certifications objectionable seed list to certifications
prohibited noxious seed list.

8. Restricted noxious seeds for rapeseed were added to
certifications noxious seed list.

9. The requirement that the department draw a sample if
the conditioning plant does not have an automatic sampling
device was removed. Sampling of certified seed by the con-
ditioner is allowed if correct procedures are followed and the
sample is taken in accordance with the accepted sampling
procedures as directed in WAC 16-302-090 (3)(a) - (¢).

10. A section was added titled, "Other considerations in
applying the standards for certification.”

11. The procedure for harvesting and reporting the

‘weights of seed from the isolation strip was revised and made

uniform for all crops.

12. A one-pound analysis for the contaminate, "dodder”
is now a requirement for alfalfa and red clover.

13. A requirement that alfalfa and red clover will not be
eligible for certification if prohibited noxious weeds are
found, was removed. Prohibited noxious weeds must be con-
trolled to prevent seed formation. This is consistent with
other crops in certification.

14, The variety, Merion Kentucky bluegrass was deleted
from the grass standards as a separate variety.
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15. "Other crop" grass species were clarified in the certi-
fied grass seed standards chart. ‘

16. Hard and sheep fescue purity was raised to a mini-
mum of 97% for certified seed and inert was lowered to a
maximum of 3% in the certified grass seed standards.

17. An editorial change to the certified grass chart for
Tall Fescue, under "other grass species” for registered seed
was changed from nineteen per pound to ninety-one per
pound.

18. R/S Wheatgrass, Green Needlegrass and Switchgrass
were added to the certified grass seed standards.

19. Basin and Russian Wildrye were changed to just
Wildrye in the grass seed standards.

20. The allowance for common Kentucky bluegrass in
Canada bluegrass was removed.

21. Clarification that state and federal law require seed to
be labeled on a germination test was added as a footnote on
the grass seed standards chart. This footnote also explains
that certification can be based on the TZ test, but must be fol-
lowed up with a germination test.

22. The seed standards for ryegrass fluorescence were
changed to allow a minimum of 97% pure ryegrass.

23. The requirement of an ammonia test on Hard and
Sheep fescue samples was moved from the fee schedule and
moved to the certified grass seed standards. The percentage
of "other fescue species allowed,” was set at 0.50%.

24. A "total viability" is now allowed, in lieu of a germi-
nation test, on species with high dormancy rates.

25. The sod quality standards were edited to reflect the
Association of Official Seed Analysts (AOSA) rule changes
in the classification of crop and weed seeds.

26. Bentgrass was changed to Agrostis species in the sod
standards.

27. Merion Kentucky bluegrass was deleted from the sod
standards.

30. In the standards for sod quality seed, the reference to
Prohibited Noxious Weed Seeds were changed to the: Nox-

~ ious Weed Seeds listed for the purpose of seed certification.

31. Sandberg bluegrass was added to the sod standards.

32. "Other varieties (maximum)" of 0.005% for founda-
tion, 0.01% for registered, and 0.05% for certified seed, were
removed from the Sudangrass seed standards.

33. An "inert material" restriction of a maximum of 0.5%
of material other than seed fragments of the variety under
consideration was added in the Sudangrass seed standards.

34. Standards for Flax certification were adopted from
AOSCA standards.

35. Standards for woody plants and Forbes were adopted
from AOSCA standards. This currently includes Small Bur-
nett and Purple Prairieclover.

36. In the rapeseed standards chart, the tolerances
expressed as, "Number per 100 grams," was changed to,
"number per pound."

. 37. Erucic acid and glucosinolate limits were set for cer-
tified rapeseed.

38. A requirement that a chemical analysis be conducted
on a cleaned rapeseed sample was added to the rapeseed stan-
dards.
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39. A requirement that the chemical analysis tests be
conducted by a WSDA approved laboratory, was added to the
rapeseed standards.

40. The tolerances for restricted noxious weeds in Whlte
clover seed were changed to be uniform with the Trefoil stan-
dards.

41. The varieties eligible list for seed certification on all
certified crops was removed from rule and will be mamtamed
by the agency.

42. A section was added in the small grain seed standards -

clarifying that; field-run lots of the same variety of seed can
be comingled to facilitate storage and conditioning.

43. Clarification was made in the annual bluegrass quar-
antine rule, that seed stock cannot be moved "within" the reg-
ulated area unless it is free of Poa annua.

44. Minor geographical changes were made to the regu-
lated area section of the Rough bluegrass quarantine rule.

45. Articles regulated under the requirements of the

annual and Rough Bluegrass quarantine have been expanded

to include seed stocks of all grass species, not just turf -type
species.

46. A time limit of one hundred and five days from the
date of planting was imposed on applications for certification
on crops requiring a seedling field inspection. This change
will require that the certifying agency deny certification
applications for alfalfa, clover, grasses and rapeseed, if the
application is received after one hundred and five days of the
planting date of that crop.

471. The requirement for a postharvest sample on certi-
fied beans, to test for seed-borne viruses has been eliminated.
The preplanting requirements under the bean seed-borne viral
disease quarantine has been modified to require that a com-
pliance form be filed with the WSDA Seed Program.

_48. The minimum acreage for bean seed trial ground was
increased from five to fifteen acres, since smaller acreage is
more difficult to locate.

49. A procedure was established for the early sampling
of Ryegrass in the windrow-preharvest. This procedure will
let the fluorescence and germination tests begin after swath-
ing but before conditioning of the seed. The purity test is still
required to be conducted on cleaned seed. This allows grow-
ers to have the same marketing advantage as those growers in
Oregon with similar parameters for participation. .

50. The Seed Program Advisory Committee is more
clearly defined to address its structure, how the committee is
formed and its duties to meet at least annually and make rec-
ommendations to the department regarding the objectives of
the seed program. This committee will oversee the regula-
tory activities of the program, as well as program expendi-
tures.

51. The requirement to review the seed inspection charge
every two years was removed, allowing it to be reviewed by
the Seed Program Advisory Committee at anytime. The
restriction to use these funds for only seed quality control
activities was also removed.

52. The irrigation restriction for Cranberry, Taylor horti-
cultural, and Borlotto beans was made the same as is cur-
rently for kidney beans.

53. Wording was added in the bean certification section
and the Phytosanitary section to clearly dcﬁne that quarantine
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compliance is required in order for an application to be
accepted by the program.

54. Tolerances were added for bean seed-borne virus dis-
eases in certified bean fields.

'55. The term “cracks" was removed from the bean seed
certification chart. .

~ 56. The Rough Bluegrass quarantine was expanded to
include seed planted for any reason in the regulated area.

_57. In the bean seed-borne viral quarantine section, the
requirement to isolate trial grounds by 1/4 mile was added.

58. In the small grain seed standards chart, Vetch was
moved from the "off-type" grain footnote to the "other crop”
footnote.

59. The minimum germination for certain varieties of
ryegrass, as designated by the breeder, was lowered from
90% to 85%.

60. In the grass seed certification section, language was
added to more clearly define that entry of a seed field into the
program is contingent upon quarantine compliance.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

Rule Summary: These three chapters reorganize and
update the nine chapters currently used by the WSDA seed
program, incorporating clear and readable rules formatting.
These rules provide for uniformity and consistency in the
packaging and distribution of agricultural, vegetable and
flower seeds. The rules include, but are not limited to
requirements for labeling, phytosanitary inspections, quaran-
tines, arbitration, certification of crops and fees for services.

Purpose for the Rule: The purpose of this rewrite is to
coordinate with industry representatives in updating rules to
reflect current industry practices and regulatory require-
ments. This also meets the intent of the Governor’s Executive
Order 97-02 requiring all state agencies to thoroughly review
each rule to ensure they are written in a clear and readable
format.

Washington state is an internationally recognized leader
in the production of agricultural seed. For 1998, the value of
production for Kentucky bluegrass and alfalfa seed alone, in
this state was $36,820,000.00. In order to maintain the indus-
try’s economic advantage and sustain high quality products,
the seed advisory committee supports this rule update and
rewrite. A key change is the expansion of the annual and
rough bluegrass quarantine from only turfgrass seed to
include seed stocks of all grass species. The quarantine is an
effective tool to stop the spread of these undesirable species
of bluegrass and prevent contamination of seed production
land. ' .

The quarantine will now include range and conservation
grass seed stock, which is a fast growing market, mostly used
for reclamation projects nationwide and especially in the res-
toration of acreage destroyed by wildfires. The quarantine
was originally established to prevent the introduction of
annual and/or rough bluegrass into turfgrass seed production
areas and to assure grass seed growers of a source of seed
stock for planting purposes which is tested for the presence of
both rough and annual bluegrass. With the increased produc-
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tion of reclamation type grasses being grown in the same

areas as the turf-type grasses, the potential for contamination

increases on ground that could eventually produce turfseed.

This situation necessitates the expansion of the quarantine to

include these range/conservation grass species. This will

require additional sample analysis testing for the range
grasses.

Businesses Affected: Chapters 16-301, 16-302 and 16-
303 WAC affect all businesses that grow, sell and distribute
agricultural, vegetable and flower seeds in the state of Wash-
ington. The department currently licenses over eight hundred
seed dealers annually and approximately five hundred busi-
nesses submit samples annually for laboratory analysis
and/or enter their seed in the certification program under
WSDA or Washington State Crop Improvement Association,
any of which would be affected by this rewrite. Additionally,
any seed companies that deal in rangeland grass seed will
need to meet new seed quarantine requirements involving
their crops. The majority of these are small businesses with
less than fifty full-time year round employees.

In reviewing Standard Industrial Codes (SIC) with the
Department of Revenue for this industry group, it appears
that seed cleaning operations fall under SIC 0723, seed grow-
ers of flower and vegetable seeds are under SIC 0181 and
wholesale seeds are under SIC 5191, Farm Supplies.

Reporting and Record-keeping Requirements: While
reporting and record-keeping requirements have always been
an integral part of the seed program’s rules, this review pro-
cess provided the opportunity to revisit the need for reporting
specific activities to the department and to eliminate duplica-
tive record-keeping requirements. Where possible, the advi-
sory group put responsibility on the grower and/or companies
to maintain records and make them available for review
rather than having to submit them to the agency. For exam-

le,

?v WAC 16-302-135(2) eliminates the approval that was

required prior to blending seed since individual lots

would already be certified. This retains the require-
ment that the conditioner maintains their own records
and the agency receives a blend data sheet.

. WAC 16-302-135(10) eliminates the requirement to
submit a sample of the final mixture of a sod quality

- blend.

. WAC 16-302-230 (3)(b); 16-302-330 (f)(ii); 16-302-
510 (3)(b); 16-302-535 (3)(b), procedures for harvest-
ing and reporting the weights of seed from isolation
strips on fields was made uniform. While the require-
ments were similar, the original rules had four different
methods for dealing with isolation. In the interest of
uniformity, a single procedure was adopted to provide
uniformity between crops.

. WAC 16-302-265 eliminates the postharvest sampling
requirement for bean seed-borne viruses since there
exists a preplant testing requirement, which will detect
any problems. This will facilitate the shipment of
beans to markets outside the state and reduce the cost of
pathology testing.

Other Compliance Requirements: Clarifying and
updating language to chapters 16-301, 16-302 and 16-303
WAC, includes: .
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. The addition of crop standards to the rules where previ-
ously they had been referenced in policy. This brings
the rules current with existing agricultural practices.

. Increasing the minimum acreage for bean seed trial
ground from five to fifteen acres since smaller acreage
is more difficult to locate.

. Noxious weed lists for certification were updated to
reflect weeds shown on the state noxious weed seed
list.

. The sod quality standards were edited to reflect

national AOSA (Association of Seed Analysts)
changes in the classification of crop and weed seeds.

. Prohibited noxious weeds changed to noxious weeds in
the sod standards to comply with national Association
of Official Seed Certifying Agencies (AOSCA), stan-

dards.

. Clarified the use of the term "none found” versus none
or zero throughout the rules.

. A procedure was established for the early sampling of

Ryegrass in the windrow; preharvest. This procedure
will let the fluorescence and germination tests begin
after swathing but before conditioning of the seed. The
purity test is still required to be conducted on cleaned
seed. This allows growers to have the same marketing
advantage as those growers in Oregon with similar
parameters for participation.

Professional Services: Reporting, record-keeping and
compliance requirements will not necessitate the need for
professional services. Additional samples would still be sub-
mitted to the official State Seed Laboratory, as is currently
the practice.

Cost of Compliance: The proposed rules require a
quarantine test for those seed businesses selling range grass
seed. Previously the annual and rough bluegrass quarantine
only applied to turfgrasses. Over 90% of the companies
affected would be considered small businesses with less than
fifty employees. The cost per quarantine test is set at $85.00.
For crop year 1999, only six companies submitted a total of
ninety-four seed stock range grass seed samples for germina-
tion and purity tests, which averages 15.7 samples per com-
pany. Based on those numbers, the additional quarantine test
for each company would cost a total of $1,335.00 per com-
pany, per year.

Impact on Business: The proposed updating of the seed
program's administrative rules will not impose a dispropor-
tionate economic impact on small businesses since the major-
ity of these companies fall into that category. The cost to
comply is based upon the total number of samples submitted,
fewer samples means fewer increased costs. No new record-
keeping requirements have been imposed - new language
simply clarifies or reduces current requirements.

Mitigation: See previous sections on reporting, record-
keeping and other compliance requirements.

Business Involvement: This rule review process began
in the summer of 1999 with the formation of an industry Rule
Review Advisory Committee. The following advisory com-
mittee meetings were held to review and discuss proposed
changes in formatting, editing and updates to reflect current
industry needs and practices:

Proposed
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March 9, 2000, in Yakima, Washington
April 13, 2000, in Yakima, Washington
May 4, 2000, in Yakima, Washington

August 3, 2000, in Yakima, Washington

Additionally, meetings were scheduled to target growers
of specific crops to focus on their particular interests. Those
meetings were as follows:

May 30, 2000, in Ritzville, Washington
June 1, 2000, in Moses Lake, Washington
June 8, 2000, in Ritzville, Washington
June 13, 2000, in Kennewick, Washington

Notice of Proposed Rule: Notification of this rule
rewriting project and the activities of the Seed Program Rule
Review Committee were distributed through a news release
published by the Department of Agriculture dated May 22,
2000, which was sent to three major eastern Washington
daily newspapers, one western Washington weekly newspa-
per and one weekly Pacific Northwest newspaper. A two-
page article was published in the May/June 2000 issue of
Seedsman Northwest, which has a circulation of 7,000 read-
ers in the seed industry. Direct mailings were sent to all seg-
ments of the seed industry, which includes dealers, growers,
commissions and grower associations regarding special
meetings focused on specific crop certification changes.

Additionally, the CR-102 and a news release will be
mailed to all affected businesses utilizing the WSDA seed
program to inform them of the hearing date and time and
where they can obtain copies of specific rule changes.

A copy of the statement may be obtained by writing to
Washington State Department of Agriculture, Seed Program,
Graydon Robinson, Program Manager, 21 North First Ave-
nue, Suite 203, Yakima, WA 98902, phone (509) 225-2630,
fax (509) 454-4395, e-mail Seed @agr.wa.gov.

Section 201, chapter 403, Laws of 1995, applies to this
rule adoption. The Department of Agriculture is not a named
agency under section 201.

Hearing Location: Washington State Department of
Agriculture, Yakima Facility, 21 North First Avenue, Con-
ference Room 238, Yakima, WA 98902, on November 8§,
2000, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Lou
Jones by October 10, 2000, TDD (360) 902-1996, or (360)
902-1806.

Submit Written Comments to: Washington State
Department of Agriculture, Seed Program, Graydon Robin-
son, Program Manager, 21 North First Avenue, Suite 203,
Yakima, WA 98902, fax (509) 454-4395, by November 8,
2000.

Date of Intended Adoption: November 30, 2000.
September 19, 2000
Robert W. Gore

Assistant Director
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Chapter 16-301 WAC

GENERAL SEED REGULATIONS

NEW SECTION

WAC 16-301-005 General seed standards—Defini-
tions. Definitions for terms used in this chapter and in chap-
ters 16-302 and 16-303 WAC may be found in chapter 15.49
RCW, seed. For the purposes of these chapters, the following
definitions shall apply unless otherwise provided for in law
or rule:

" Agricultural seed" as defined in RCW 15.49.011(2)
includes grass, forage, cereal, oil, fiber, and other kinds of
crop seeds commonly recognized within this state as agricul-
tural seeds, lawn seeds, and combination of such seeds, and
may include common and restricted noxious weed seeds but
not prohibited noxious weed seeds.

"AOSA" means the Association of Official Seed Ana-
lysts.

"AOSCA" means the Association of Official Seed Cer-
tifying Agencies.

"Approved trial grounds" means a specific parcel of
land approved by the director for experimental or limited pro-
duction or increase of bean seed.

"Arbitration committee' means the committee estab-
lished by the director under RCW 15.49.101 to hear and
make determinations in mandatory, nonbinding, arbitration
cases.

"Bean' means common beans and adzuki beans.

"Blend" as defined in RCW 15.49.011(3) means seed
consisting of more than one variety of a species, each in
excess of five percent by weight of the whole.

"Blending'' as related to this chapter shall be the process
of commingling two or more lots of seed to form one lot of
uniform quality.

"Buyer'' means a person who purchases seeds.

"Chairperson' means the person selected by the arbi-
tration committee from among their numbers to preside.

"Certifying agency" as defined in RCW 15.49.011(5)
means:

(a) An agency authorized under the laws of any state, ter-
ritory, or possession to certify seed officially and which has
standards and procedures approved by the United States sec-
retary of agriculture to assure the genetic purity and identity
of the seed certified; or

(b) An agency of a foreign country determined by the
United States Secretary of Agriculture to adhere to proce-
dures and standards for seed certification comparable to those
adhered to generally by seed-certifying agencies under (a) of
this subsection.

"Common bean'' means Phaseolus vulgaris L.

"Complete record’ means information which relates to
the origin, treatment, germination and purity (including vari-
ety) of each lot of seed. Records include seed samples and
records of declaration, labels, purchases, sales, cleaning,
bulking, treatment, handling, storage, analyses, tests and
examinations.
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"Dealer" as defined in RCW 15.49.011(7) means any
person who distributes seeds.

"Department” as defined in RCW 15.49.011(8) means
the Washington state department of agriculture or its duly
authorized representative.

"Director" as defined in RCW 15.49.011(9) means the
director of the department of agriculture.

"Field standards" means the tolerances permitted as
determined by established field inspection procedures.

"Fiscal year" means the twelve-month period July 1
through June 30.

"Flower seeds' as defined in RCW 15.49.011(11)
include seeds of herbaceous plants grown for their blooms,
ornamental foliage, or other ornamental parts, and commonly
known and sold as flower seeds in this state.

"Germination'" as defined in RCW 15.49.011(13)
means the emergence and development from the seed embryo
of those essential structures which, for the kind of seed in
question, are indicative of the ability to produce a normal
plant under favorable conditions.

"Interagency certification" means the participation of
two or more official certifying agencies in performing the
services required to certify the same lot or lots of seed.

"Isolation standards" means the distance in feet from
any contaminating source (i.e., distance from other fields of
same species).

"Label" as defined in RCW 15.49.011(18) includes a
tag or other device attached to or written, stamped, or printed
on any container or accompanying any lot of bulk seeds pur-
porting to set forth the information required on the seed label
by chapter 15.49 RCW, and may include other information
including the requirement for arbitration.

"Land standards'' means the number of years that must
elapse between the destruction of a stand of a kind, and estab-
lishment of a stand of a specified class of a variety of the
same kind (i.e., number of years out of production of same
crop kind).

"Mixture, mixed or mix" as defined in RCW
15.49.011(22) means seed consisting of more than one spe-
cies, each in excess of five percent by weight of the whole.

"Nursery' means an area of two acres or less in which
grass for seed production is seeded in rows with twenty-four
inch minimum spacing to facilitate roguing.

"Q.E.C.D." means the Organization for Economic
Cooperation and Development certification scheme.

"Off-type'" means a plant or seed which deviates in one
or more characteristics from that which has been described as
being usual for the strain or variety.

"Official certificate” means a document issued by an
official testing agency including but not limited to seed certi-
fication tags, bulk seed certification certificates, phyto-sani-
tary certificates, laboratory sanitary certificates, and other let-
ters, tags, stamps, or similar documents certifying seed qual-
ity or condition.

"Official sample" as defined in RCW 15.49.011(23)
means any sample taken and designated as official by the
department. '
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"Official seed laboratory'' means a seed testing labora-
tory approved by the director, such as, but not limited to,
Washington State Seed Laboratory, 21 N 1st Avenue,
Yakima, Washington; and Oregon State Seed Laboratory,
Oregon State University, Corvallis, Oregon.

"Origin" means the county within the state of Washing-
ton, or the state, territory, or country where a specific seed lot
was grown.

"Person" as defined in RCW 15.49.011(26) means an
individual, partnership, corporation, company, association,
receiver, trustee or agent.

"Proprietary variety'' means that crop variety for
which a person has exclusive production and/or marketing
rights.

"Representative sample'' means a sample drawn in
accordance with sampling procedures adopted in WAC 16-
301-095.

"Seeds' as defined in RCW 15.49.011(33) means agri-
cultural or vegetable seeds, or other seeds as determined by
rules adopted by the department. The word seed or seeds as
used in this chapter shall include all propagating materials.

"Seed labeling permit" means a permit issued by the
department pursuant to RCW 15.49.400 to a person labeling
seed for distribution in this state.

"Seed program advisory committee' means a com-
mittee of representatives from the small grains, pea, lentil,
bean, vegetable, small seeded legumes, and grass seed indus-
tries selected by the program manager in consultation with
the industry.

"Seed standards' means the tolerances permitted as
determined by established seed inspection procedures.

""Serology'' means precipitation, agglutination, immun-
odiffusion, or labeled antibody test methods (such as ELISA)
that use the specificity of antigen-antibody reactions to detect
and identify antigenic substances and the organisms such as
viruses and bacteria that carry viruses.

""Stock seed' means breeders, prebasic, or like initial
generation of seed.

""Sudangrass' means Sorghum bicolor x drummondii.

"University' means the Washington State University.

"USDA" means the United States Department of Agri-
culture.

"Vegetable seeds" as defined in RCW 15.49.011(38)
include the seeds of all crops that are grown in gardens and on
truck farms and are generally known and sold under the name
of vegetable or herb seeds in this state.

"WSCIA" means the Washington State Crop Improve-
ment Association.

NEW SECTION

WAC 16-301-010 What publications are adepted in
chapters 16-301, 16-302, and 16-303 WAC and where can
they be obtained? (1) The AOSCA rules and procedures for
certification adopted in the year 2000. A copy may be
obtained by writing; AOSCA, 600 Watertower Lane, Suite D,
Meridian, Idaho 83642-6286.
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(2) The AOSA rules for testing seed adopted in the year
2000. A copy may be obtained by contacting the administra-
tive office for AOSA at McBride and Associates, Inc., P.O.
Box 80705, Lincoln, NB 68501-0705.

(3) The Federal Seed Act and Code of Federal Regula-
tions (CFR) Part 201 as revised January 1, 1998. A copy may
be obtained by writing to the USDA, AMS, Washington,
D.C. 20250.

NEW SECTION

WAC 16-301-011 What are the functions of the seed
program advisory committee? The seed program advisory
committee shall meet at least annually and make recommen-
dations to the department regarding the objectives of the seed
program. The review should include a review of the regula-
tory activities and program expenditures.

PART 1 - SEED LABELING

NEW SECTION

WAC 16-301-015 Seed labeling requirements for
agricultural, vegetable, and flower seeds. (1) Each con-
tainer of agricultural, vegetable or flower seeds, that is sold,
offered or exposed for sale, or transported within this state for
sowing purposes, must bear or have attached to the container
a plainly written or printed label or tag in the English lan-
guage; and

(a) The label provides information required in WAC 16-
301-060 through 16-301-085 on treated seeds in addition to
the information required in subsection (2) of this section; and

(b) The label is placed in a conspicuous manner on the
seed container; and

(c) The printed label or tag is not modified or denied in
the labeling or on any label attached to the seed container.

(2) Each container of agricultural, vegetable or flower
seeds, that is sold, offered or exposed for sale, or transported
within this state for sowing purposes must bear "Requirement
Jor arbitration - The Washington State Seed Act, chapter
15.49 RCW, requires mandatory arbitration of disputes
involving allegedly defective seed. See chapter 16-301 WAC
or contact the Washington State Department of Agriculture,
Seed Program, (509) 225-2630, "on:

(a) The analysis tag; or

(b) A separate tag or label attached securely to each con-
tainer; or

(c) Printed in a conspicuous manner on the side of each
container; or

(d) Alternate wording may be approved in writing by the
department to meet the needs of the industry.

(3) Except for grass seed mixtures, and hybrids that con-
tain less than ninety-five percent hybrid seed, the label for
agricultural seeds must contain the following information:

(a) The name of the kind and variety of each agricultural
seed present in excess of five percent of the whole and the
percentage by weight of each or if the variety is not listed
with the certifying agency, the name of the kind and the
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words, "variety not stated." Hybrids must be labeled as
hybrids; and

(b) The lot number or other lot identification; and

(c) The origin state or foreign country, if known. If the
origin is not known, that fact shall be stated on the label; and

(d) The percentage, by weight, of all weed seeds present.
The maximum weed seed content may not exceed two per-
cent by weight; and

(e) The name and rate of occurrence in seeds per pound
of each kind of restricted noxious weed seed present; and

(f) The percentage by weight of agricultural seeds, which
may be designated as "crop seeds," other than those required
to be named on the label; and

(g) The percentage by weight of inert matter; and

(h) The percentage of seed germination, exclusive of
hard seed, and the percentage of hard seed, if present, or
"total germination and hard seed" as a single percentage; and

(i) The calendar month and year the seed germination
test was completed to determine such percentages; and

(j) The name and address of the person who labels, sells,
offers, or exposes for sale seed within this state.

(4) For seed that is coated the label must also contain the
following:

(a) The percentage of pure seed with coating material
removed;

(b) The percentage of coating material shown as a sepa-
rate item in close association with the percentage of inert
material;

(c) The percentage of germination as determined on four
hundred coated seed pellets, with or without seeds.

NEW SECTION

WAC 16-301-020 Other labeling requirements for
small grain, field pea, lentil, and/or soybean seed. In addi-
tion to the information required on the label in WAC 16-301-
015, the following requirements also apply:

(1) Small grain seed - labels for small grain seed must
include the following information:

(a) Each variety (e.g., Nugaines), whether the variety is
typically a winter or spring sown variety, and kind (e.g.,
wheat); or may not be shown if the label conspicuously
shows the words "typical sowing season not stated"”;

(b) A tetrazolium test may be used in lieu of germination
if the label states "Tetrazolium. . .%," and that a germination
test of the lot is in process and shall be made available to the
purchaser when completed. The label shall also show the cal-
endar month and year the tetrazolium test was completed.

(2) Small grain, field pea, lentil, and/or soybean seed -
the following shall apply for labeling of small grain, field
pea, lentil, and/or soybean seed:

(a) When seed is distributed in bulk the required label
information must be on the invoice or other document
accompanying the distribution of the seed;

(b) The seed labeling registrant may provide the required
label information as a guaranteed analysis at the time of dis-
tribution if the label, invoice, or other document accompany-
ing the seed states "guaranteed analysis," and the results of a
purity and germination test of a representative sample are
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made available to the purchaser no later than thirty days fol-
lowing the initial distribution of the lot;

(c) Seed held in storage for bulk distribution or invoice
labeling, shall be plainly identified on the storage unit(s) with
the required label information;

(d) Small grain, field pea, lentil, and/or soybean seed is
deemed mislabeled if the seed contains restricted noxious
weed singly or collectively in excess of 100 per pound.

NEW SECTION

WAC 16-301-025 Special requirements for labeling
of vegetable and flower seed as prepared for use in the
home. In addition to the information required on the label in
WAC 16-301-015, the following requirements also apply to
vegetable and flower seed as prepared for use in home:

(1) Vegetable seeds in packets or preplanted devices -
labeling for vegetable seeds in packets as prepared for use in
home gardens or household plantings or vegetable seeds in
preplanted containers, mats, tapes, or other planting devices
must include the following information:

(a) The year in which the seed was packed for sale as
"packed for planting in..." or the percentage germination and
the calendar month and the year the test was completed to
determine that percentage;

(b) Label for seeds which germinate less than the stan-
dard established under the provisions of chapter 15.49 RCW
must include the following:

(i) Percentage of germination, exclusive of hard seed;

(ii) Percentage of hard seed, if present;

(iii) The words "below standard” in not less than eight-
point type;

(c) For seeds placed in a germination medium, mat, tape,
or other device in such a way as to make it difficult to deter-
mine the quality of seed without removing the seed from the
medium, mat, tape or device, a statement to indicate the min-
imum number of seeds in the container.

(2) Vegetable seeds in containers - the labeling require-
ments for vegetable seeds in containers, other than packets
prepared for use in home gardens or household plantings and
other than preplanted containers, mats, tapes, or other plant-
ing devices, is considered met if the seed is weighed from a
properly labeled container of more than one pound in the
presence of the purchaser.

(3) Flower seeds in packets or preplanted devices - label-
ing for flower seeds in packets prepared for use in home gar-
dens or household plantings or flower seeds in preplanted
containers, mats, tapes, or other planting devices must
include the following information:

(a) For all kinds of flower seeds:

(i) The name of the kind and variety or a statement of the
kind and performance characteristics as prescribed in chapter
15.49 RCW and rules adopted thereunder;

(ii) The calendar month and year the seed was tested or
the year for which the seed was packaged;

(b) Labels for seeds of those kinds for which standard
testing procedures are prescribed and which germinate less
than the germination standard established under the provi-
sions of chapter 15.49 RCW must include the following:

Proposed

PROPOSED
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(i) The percentage of germination exclusive of hard
seeds; .

(i1) The words "below standard" in not less than eight-
point type.

NEW SECTION

WAC 16-301-030 Exemptions for small grain, field
pea, lentil and/or soybean seed. (1) Small grain, field pea,
lentil, and/or soybean seed distributed in packaged form to a
wholesaler or a commercial grower for the grower’s own use
and accompanied by an invoice or other document containing
the labeling information required in this chapter may attach
labels containing information required in treated seed label
requirements listed in WAC 16-301-060 through 16-301-
085; and the net weight of the seed if the purchaser has
knowledge of, and consents to, the invoice labeling. Small
grain seed labels must also contain information in WAC 16-
301-020 (1)(a).

(2) When small grain, field pea, lentil, and/or soybean
seed is needed for immediate planting, a purchaser may
waive the seed analysis information requirement for the pur-
chase by completion of the following waiver:

CUSTOMER WAIVER AFFIDAVIT

(Seed Dealer’s Name and Address)

IL...... , because of an emergency need for .. . ...
seed, am waiving my rights as provided in RCW 15.49.021
to receive the germination and purity information required
in chapter 16-303 WAC on lot(s) .. .. .. purchasedon . ..
...: Provided, That within thirty days, ...... the supplier
provides the above information to me in writing.

(Customer’s Signature)

NEW SECTION

WAC 16-301-035 Labeling requirements for agri-
cultural and vegetable hybrid seed that contains less than
ninety-five percent hybrid seed. The labeling for agricul-
tural and vegetable hybrid seed that contains less than ninety-
five percent hybrid seed must include the following:

(1) The lot number or other lot identification.

(2) The origin state or foreign country, if known. If the
origin is not known, that fact must be stated.

(3) The kind or variety labeled as "hybrid" except that
varieties in which pure seed contain less than seventy-five
percent hybrid seed may not be labeled as hybrids.

Proposed
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(4) The percent which is hybrid labeled parenthetically
in direct association following named variety; i.e., Comet
(eighty-five percent hybrid).

(5) The calendar month and year of a germination test of
pure live seed or the year in which the seed was packaged.

(6) The percentage by weight of inert matter.

(7) The percentage, by weight, of all weed seeds present.
The maximum weed seed content may not exceed two per-
cent by weight.

(8) The name and address of the person who labels seed,
or sells, offers, or exposes the seed for sale within this state.

NEW SECTION

WAC 16-301-040 Labeling—Requirements for seed
mixtures for lawn and/or turf purposes. The labeling of
seed mixtures for lawn or turf purposes must include the fol-
lowing:

(1) The lot number or other lot identification.

(2) The origin state or foreign country, if known. If the
origin is not known, that fact shall be stated on the label.

(3) The word "mixed" or "mixture” stated with the name
of the mixture.

(4) The heading "pure seed" and "germination” or
"germ" used in the proper places.

(5) The commonly accepted name of kind or kind and
variety of each agricultural seed component in excess of five
percent of the whole, and the percentage by weight, in colum-
nar form, of pure seed in order of its predominance.

(6) The percentage by weight of agricultural seed other
than those required to be named on the label which shall be
designated as "crop seed," If the mixture contains no crop
seed, the statement, "contains no other crop seed,” may be
used and may be flagged.

(7) The percentage by weight of inert matter.

(8) The percentage, by weight, of all weed seeds present.
The maximum weed seed content may not exceed two per-
cent by weight.

(9) For each agricultural seed named under subsection
(3) of this section:

(a) The percentage of germination, exclusive of hard
seed.

(b) The percentage of hard seed, if present.

(c) The calendar month and year of the most recent test
completed to determine such percentages.

(10) The name and address of the person who labels, or
sells, offers, or exposes the seed for sale within this state.

NEW SECTION

WAC 16-301-045 Prohibited noxious weed seeds.
Prohibited noxious weed seeds are the seeds of weeds which
when established are highly destructive, competitive and/or
difficult to control by cultural or chemical practices. Seed is
deemed mislabeled if the seed consists of or contains any of
the prohibited noxious weed seeds listed below. For the pur-
pose of seed certification, see WAC 16-302-100 for the list of
prohibited noxious weeds.




ENGLISH OR
COMMON NAME

Austrian fieldcress

Field bindweed
Hedge bindweed
Bladder campion
(only in timothy-
Phleum pratense)
Camelthorn
Canada thistle
Hairy whitetop

Hoary cress
Jointed goatgrass
(only in small grain)
Knapweed complex
(including bighead,
Vochin,
black,
diffuse,
meadow,
Russian,
spotted knapweeds
Purple starthistle
Leafy spurge
Perennial pepperweed
Perennial sowthistle
Quackgrass
Serrated tussock

Sorghum perennial such as,
but not limited to,
johnsongrass,
sorghum almum, and

perennial sweet
sudangrass

Tansy ragwort

Velvetleaf

White cockle
(only in timothy-
Phleum pratense)

Yellow-flowering skeleton
weed

Yellow starthistle
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BOTANICAL OR
SCIENTIFIC NAME

Rorippa austriaca (Crantz)
Bess.

Convolvulus arvensis L.
Convolvulus sepium L.

Silene cucubalus

Alhagi camelorum Fisch.
Cirsium arvense (L.) Scop.
Cardaria pubescens (C.A.
Mey.)

Cardaria draba (L.) Desv.
Aegilops cylindrica

Centaurea macrocephala,
Centaurea nigrescens,
Centaurea nigra,
Centaurea diffusa,
Centaurea jacea x nigra,
Centaurea repens,
Centaurea maculosa,
Centaurea calcitrapa
Euphorbia esula L.
Lepidium latifolium L.
Sonchus arvensis L.
Elytrigia repens
Nassella trichotoma
Sorghum spp.

Senecio jacobaea L.
Abutilon theophrasti
Lychnis alba

Chondrilla juncea L.

Centaurea solstitialis L.
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NEW SECTION

WAC 16-301-050 Restricted noxious weed seeds.
Restricted (secondary) noxious weed seeds are the seeds of
weeds which are objectionable in fields, lawns, and gardens
of this state, but which can be controlled by cultural or chem-
ical practices. Seed is deemed mislabeled if it consists of or
contains any of the restricted noxious weed seeds listed
below in excess of the number declared on the label. For the
purpose of seed certification, see WAC 16-302-105 for the
list of objectionable weeds.

ENGLISH OR
COMMON NAME

Blackgrass
Blue lettuce

Docks and Sorrel

Dodder

Dyers woad

Field pennycress
(fanweed)

Field sandbur

Gromwell (only in
small grain)

Halogeton

Medusahead

Plantains

Poverty weed
Puncturevine

St. Johnswort
Dalmation toadflax
Yellow toadflax
Western ragweed
Wild mustard

Wild oat

NEW SECTION

BOTANICAL OR
SCIENTIFIC NAME

Alopecurus myosuroides

Lactuca tatarica subsp. pul-
chella

Rumex spp.

PROPOSED

Cuscuta spp.
[satis tinctoria

Thlaspi arvense

Cenchrus incertus

Buglossoides arvensis

Halogeton glomeratus C.A.

Mey.

Taeniatherum
capa-medusa subsp.
caputmedusae

Plantago spp.

Iva axillaris Pursh.

Tribulus terrestris L.

Hypericum perforatum L.

Linaria dalmatica (L.) Mill.

Linaria vulgaris Hill.

Ambrosia psilostachya DC.

Sinapis arvensis subsp.
arvensis

Avena fatua L.

WAC 16-301-055 Tolerances for seed law enforce-

ment. Tolerances for seed law enforcement shall be in accord
with the code of federal regulations, C.F.R. Title 7, Section
201 as revised January 1, 1998 and/or those adopted by the
As