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CITATION

Cite all material in the Washington State Register by its issue number and sequence within that issue, preceded by the ac-
ronym WSR. Example: the 37th item in the August 5, 1981, Register would be cited as WSR 81-15-037.

PUBLIC INSPECTION OF DOCUMENTS

A copy of each document filed with the code reviser’s office, pursuant to chapter 34.05 RCW, is available for public in-
spection during normal office hours. The code reviser’s office is located on the ground floor of the Legislative Building in
Olympia. Office hours are from 8 a.m. to 5 p.m., Monday through Friday, except legal holidays. Telephone inquiries concern-
ing material in the Register or the Washington Administrative Code (WAC) may be made by calling (360) 786-6697.

REPUBLICATION OF OFFICIAL DOCUMENTS

All documents appearing in the Washington State Register are prepared and printed at public expense. There are no re-
strictions on the republication of official documents appearing in the Washington State Register. All news services are especial-
ly encouraged to give wide publicity to all documents printed in the Washington State Register.
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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

. 1.  ARRANGEMENT OF THE REGISTER
The Register is arranged in the following eight sections:

(a
(b)
(©)
(@)

(e)
®

(®
(h)

PREPROPOSAL-includes the Preproposal Statement of Inquiry that will be used to solicit public
comments on a general area of proposed rule making before the agency files a formal notice.
PROPOSED-includes the full text of formal proposals, continuances, supplemental notices, and
withdrawals. .

EXPEDITED RULE MAKING-includes the full text of the rule being proposed using the expedited
rule-making process. Expedited rule makings are not consistently filed and may not appear in every issue
of the register.

PERMANENT-includes the full text of permanently adopted rules.

EMERGENCY-includes the full text of emergency rules and rescissions.
MISCELLANEOUS-includes notice of public meetings of state agencies, rules coordinator
notifications, summaries of attorney general opinions, executive orders and emergency declarations of
the governor, rules of the state Supreme Court, and other miscellaneous documents filed with the code
reviser’s office under RCW 34.08.020 and 42.30.075.

TABLE-includes a cumulative table of the WAC sections that are affected in the current year.
INDEX-includes a cumulative index of Register Issues 01 through 24.

Documents are arranged within each section of the Register according to the order in which they are filed in the
code reviser’s office during the pertinent filing period. Each filing is listed under the agency name and then describes the
subject matter, type of filing and the WSR number. The three part number in the heading distinctively identifies each
document, and the last part of the number indicates the filing sequence with a section’s material.

2. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL
RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style
' quickly and graphically portrays the current changes to existing rules as follows:

(@

(b)
(©)

In amendatory sections—

(i) underlined material is new material;

(ii) deleted material is ((fined-out-betweendoubte-parentheses));

Complete new sections are prefaced by the heading NEW SECTION;

The repeal of an entire section is shown by listing its WAC section number and caption under the
heading REPEALER.

3. MISCELLANEOUS MATERIAL NOT FILED UNDER THE ADMINISTRATIVE PROCEDURE ACT
Material contained in the Register other than rule-making actions taken under the APA (chapter 34.05 RCW)

does not necessarily conform to the style and format conventions described above. The headings of these other types of

material have been edited for uniformity of style; otherwise the items are shown as nearly as possible in the form

submitted to the code reviser’s office.

4. EFFECTIVE DATE OF RULES

(a)

(b)
(©

Permanently adopted agency rules normally take effect thirty-one days after the rules and the agency
order adopting them are filed with the code reviser’s office. This effective date may be delayed or
advanced and such an effective date will be noted in the promulgation statement preceding the text of the
rule.

Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by
the agency. They remain effective for a maximum of one hundred twenty days from the date of filing.
Rules of the state Supreme Court generally contain an effective date clause in the order adopting the
rules.

. 8. EDITORIAL CORRECTIONS
Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or
history of a document is enclosed in [brackets].



2003-2004

DATES FOR REGISTER CLOSING, DISTRIBUTION, AND FIRST AGENCY ACTION

Issue Distribution First Agency Expedited ‘
Number Closing Dates 1 Date Hearing Date> Adoption4
Non-OTS and Non-OTS and OTS? or
30 p. or more 111029 p. 10 p. max.

For Non-OTS Count 20 For hearing First Agency
Inclusion in - File no later than 12:00 noon - days from - on or after Adoption Date
03 -17 Jul 23,03 Aug 6, 03 Aug 20, 03 Sep 3, 03 Sep 23,03 Oct 21,03
03 -18 Aug 6, 03 Aug 20, 03 Sep 3,03 Sep 17, 03 Oct 7,03 Nov 4, 03
03-19 Aug 20, 03 Sep 3, 03 Sep 17,03 Oct 1,03 Oct 21,03 Nov 18, 03
03 -20 Sep 3,03 Sep 17,03 Oct 1,03 Oct 15,03 Nov 4,03 Dec 2, 03
03 -21 Sep 24, 03 Oct 8, 03 Oct 22,03 Nov 5,03 Nov 25,03 Dec 23,03
03 -22 Oct 8, 03 Oct 22,03 Nov 5,03 Nov 19, 03 Dec 9,03 Jan 6, 04
03 -23 Oct 22,03 Nov 5, 03 Nov 19,03 Dec 3, 03 Dec 23,03 Jan 20, 04
03 -24 Nov 5, 03 Nov 19, 03 Dec 3, 03 Dec 17, 03 Jan 6, 04 Feb 3,04
04 - 01 Nov 26, 03 Dec 10, 03 Dec 24, 03 Jan 7, 04 Jan 27,04 Feb 24, 04
04 - 02 Dec 10, 03 Dec 24, 03 Jan 7,04 Jan 21, 04 Feb 10, 04 Mar 9, 04
04 - 03 Dec 24, 03 Jan 7, 04 Jan 21, 04 Feb 4, 04 Feb 24,04 Mar 23, 04
04 - 04 Jan 7, 04 Jan 21, 04 Feb 4, 04 Feb 18, 04 Mar 9, 04 Apr 6, 04
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04 - 06 Feb 4, 04 Feb 18, 04 Mar 3, 04 Mar 17, 04 Apr 6,04 May 4, 04
04 - 07 Feb 25, 04 Mar 10, 04 Mar 24, 04 Apr7, 04 Apr27,04 May 25, 04
04 - 08 Mar 10, 04 Mar 24, 04 Apr7,04 Apr 21, 04 May 11,04 "Jun 8,04
04 - 09 Mar 24, 04 Apr7, 04 Apr 21, 04 May 5, 04 May 25, 04 Jun 22,04
04 -10 Apr7,04 Apr21, 04 May 5, 04 May 19, 04 Jun 8, 04 Jul 6, 04
04 - 11 Apr21, 04 May 5, 04 May 19, 04 Jun 2, 04 Jun 22,04 Jul 20, 04

04 -12 May 5, 04 May 19, 04 Jun 2, 04 Jun 16, 4 Jul 6, 04 Aug3,04 ‘
04 - 13 May 26, 04 Jun 9, 04 Jun 23, 04 Jul7, 04 Jul 27, 04 Aug 24, 04
04 - 14 Jun 9, 04 Jun 23, 04 Jul 7, 04 Jul 21, 04 Aug 10, 04 Sep7,04
04 - 15 Jun 23, 04 Jul 7, 04 Jul 21, 04 Aug4, 04 Aug 24,04 Sep 21, 04
04 - 16 Jul 7,04 Jul 21, 04 Aug 4, 04 Aug 18, 04 Sep 7, 04 Oct 5, 04
04 -17 Jul 21, 04 Aug 4, 04 Aug 18, 04 Sep 1, 04 Sep 21,04 Oct 19, 04
04 - 18 Aug 4, 04 Aug 18, 04 Sep 1, 04 Sep 15,04 Oct 5, 04 Nov 2,04
04 -19 Aug 25,04 Sep 8, 04 Sep 22, 04 Oct 6, 04 Oct 26, 04 Nov 23,04
04 - 20 Sep 8, 04 Sep 22,04 Oct 6, 04 Oct 20, 04 Nov9, 04 Dec7, 04
04 -21 Sep 22,04 Oct 6, 04 Oct 20, 04 Nov 3, 04 Nov 23, 04 Dec 21,04
04 - 22 Oct 6, 04 Oct 20, 04 Nov 3, 04 Nov 17, 04 Dec 7, 04 Jan 4, 05
04 - 23 Oct 20, 04 Nov 3, 04 Nov 17, 04 Dec 1, 04 Dec 21, 04 Jan 18,05
04 -24 Nov 3, 04 Nov 17, 04 Dec 1, 04 Dec 15, 04 Jan 4, 05 Feb 1, 05

1
All documents are due at the code reviser's office by 12:00 noon on or before the applicable closing date for inclusion in a pasticular issue of the Register; see

WAC 1-21-040.

2
A filing of any length will be accepted on the closing dates of this column if it has been prepared and completed by the order typing service (OTS) of the code
reviser's office; see WAC 1-21-040. Agency-typed material is subject to a ten page limit for these dates; longer agency-typed material is subject to the earlier

4

non-OTS dates.

At least twenty days before the rule-making hearing, the agency shall cause notice of the hearing to be published in the Register; see RCW 34.05.320(1). These
dates represent the twentieth day after the distribution date of the applicable Register.

A minimum of forty-five days is required between the distribution date of the Register giving notice of the expedited adoption and the agency adoption date. No
hearing is required, but the public may file written objections. See RCW 34.05.230 and 1.12.040.



REGULATORY FAIRNESS ACT

The Regulatory Fairness Act, chapter 19.85 RCW, was enacted in 1982 to minimize the impact
of state regulations on small business. Amended in 1994, the act requires a small business
economic impact analysis of proposed rules that impose more than a minor cost on twenty
percent of the businesses in all industries, or ten percent of the businesses in any one industry.
The Regulatory Fairness Act defines industry as businesses within a four digit SIC classification,
and for the purpose of this act, small business is defined by RCW 19.85.020 as "any business
entity, including a sole proprietorship, corporation, partnership, or other legal entity, that is owned
and operated independently from all other businesses, that has the purpose of making a profit,
and that has fifty or fewer employees."

Small Business Economic Impact Statements (SBEIS)

A small business economic impact statement (SBEIS) must be prepared by state agencies when
a proposed rule meets the above criteria. Chapter 19.85 RCW requires the Washington State
Business Assistance Center (BAC) to develop guidelines for agencies to use in determining
whether the impact of a rule is more than minor and to provide technical assistance to agencies
in developing a SBEIS. All permanent rules adopted under the Administrative Procedure Act, °
chapter 34.05 RCW, must be reviewed to determine if the requirements of the Regulatory
Fairness Act apply; if an SBEIS is required it must be completed before permanent rules are filed
with the Office of the Code Reviser.

Mitigation

In addition to completing the economic impact analysis for proposed rules, state agencies must
take reasonable, legal, and feasible steps to reduce or mitigate the impact of rules on small
businesses when there is a disproportionate impact on small versus large business. State agencies
are encouraged to reduce the economic impact of rules on small businesses when possible and
when such steps are in keeping with the stated intent of the statute(s) being implemented by
proposed rules. Since 1994, small business economic impact statements must contain a list of
the mitigation steps taken, or reasonable justification for not taking steps to reduce the impact
of rules on small businesses.

When is an SBEIS Required?
When:
The proposed rule has more than a minor (as defined by the BAC) economic impact on
businesses in more than twenty percent of all industries or more than ten percent of any one’
industry. :
When is an SBEIS Not Required?
When:

The rule is proposed only to comply or conform with a federal law or regulation, and the state
has no discretion in how the rule is implemented;

There is less than minor economic impact on business;

The rule REDUCES costs to business (although an SBEIS may be a useful tool for demonstrating
this reduced impact);

The rule is adopted as an emergency rule, although an SBEIS may be required when an
emergency rule is proposed for adoption as a permanent rule; or

The rule is pure restatement of state statute.
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WSR 04-11-011
PREPROPOSAL STATEMENT OF INQUIRY
HEALTH CARE AUTHORITY
(Public Employees Benefits Board)
[Order 04-04—Filed May 6, 2004, 8:15 a.m.)

Subject of Possible Rule Making: Amending Public
Employees Benefits Board (PEBB) employee eligibility
rules, specifically WAC 182-12-115.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 41.05.160.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The Health Care Authority
will be amending chapter 182-12 WAC to better reflect the
actual work circumstances of employees hired to work on a
seasonal or instructional year basis in order to clarify PEBB
eligibility rules, specifically WAC 182-12-115. Other
amendments may also be considered.

Process for Developing New Rule: Stakeholder mailing
and public hearing.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Barbara Scott, Health Care Authority,
676 Woodland Square Loop S.E., P.O. Box 42684, Olympia,
WA 98504-2684, phone (360) 923-2642, fax (360) 923-
2602.

May 5, 2004
Melodie Bankers
Rules Coordinator

WSR 04-11-032
PREPROPOSAL STATEMENT OF INQUIRY
GAMBLING COMMISSION
[Filed May 12, 2004, 9:15 a.m.]

Subject of Possible Rule Making: Fees.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 9.46.070 and 9.46.071.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Licensing fees need to be
increased, per 1-601, to reflect cost of regulating charita-
ble/nonprofits, commercial establishments, and individuals.
Furthermore, in 2003, the legislature amended RCW 9.46.-
071 to allow the gambling commission to contract with qual-
ified entities to provide public awareness, training and other
services to problem and compulsive gamblers. To provide a
funding source for such a contract, a fee will be assessed on
licensees and applicants for a license.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Rick Day, Deputy Director, P.O. Box
42400, Olympia, WA 98504-2400, (360) 486-3446; Neal
Nunamaker, Deputy Director, P.O. Box 42400, Olympia,
WA 98504-2400, (360) 486-3449; or Susan Arland, Rules

Negotiated rule

Coordinator, P.O. Box 42400, Olympia, WA 98504-2400,
(360) 486-3466.

Meeting Dates and Locations: On July 9, 2004, at
LaConner Maple Hall, 108 Commercial Street, LaConner,
WA 98257, (360) 466-3101; on August 13, 2004, at The
Heathman Lodge, 7801 N.E. Greenwood Drive, Vancouver,
WA 98662, (360) 254-3100; or on September 10, 2004, at
Hampton Inn/Foxhall, 3985 Bennett Drive, Bellingham, WA
98225, (360) 676-7700.

‘ May 11, 2004

Susan Arland
Rules Coordinator

WSR 04-11-033
PREPROPOSAL STATEMENT OF INQUIRY
BOARD OF ACCOUNTANCY
[Filed May 12, 2004, 9:16 a.m.]

Subject of Possible Rule Making: WAC 4-25-756 I am
licensed in another state—How do I notify the board of my
intent to enter the state in order to obtain practice privileges
in the state of Washington?, 4-25-782 How do I apply for an
initial Washington state license through foreign reciprocity?,
and 4-25-820 What are the requirements for participating in
quality assurance review (QAR)?

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.04.350(2), 18.04.183, 18.04.055(9).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Part of the agency's annual
rules review, reviewing the rules for effectiveness, clarity,
cost, faimess, and need.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by writing to Dana M. McInturff, Executive Director,
Washington State Board of Accountancy, P.O. Box 9131,
Olympia, WA 98507-9131, (360) 586-0163, fax (360) 664-
9190, e-mail danam @cpaboard.wa.gov.

May 10, 2004
Dana M. McInturff, CPA
Executive Director

WSR 04-11-034
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF REVENUE
[Filed May 12, 2004, 1:11 p.m.)

Subject of Possible Rule Making: WAC 458-40-610
Timber excise tax—Definitions and 458-40-680 Timber
excise tax—Volume harvested—Approved scaling and grad-
ing methods—Sample scaling—Conversions.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 84.33.096, 82.32.300, and 82.01.060(2).

Preproposal

WSR 04-11-034 |
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PREPROPOSAL

WSR 04-11-037

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To determine the amount of
forest excise tax due, a harvester must determine the volume
of logs that he or she has harvested. The department has
adopted industry standards of scaling to make these determi-
nations. For logs harvested in western Washington, the
department has used the standards established by the North-
west Log Rules Advisory Group. Because this group has not
adopted similar standards for harvests in eastern Washington,
the department has used the scaling rules prepared by the
United States Forest Service (USFS) for that area of the state.
Recently, the Northwest Log Rules Advisory Group adopted
standards applicable to eastside logging. The department
proposes to replace the USFS scaling rules with the newer
industry-standard Eastside Log Scaling Rules developed by
the Log Rules Advisory Group. This change will bring the
department's rules into compliance with industry standards
throughout the state.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Although the United States Forest Service and Wash-
ington State Department of Natural Resources both regulate
forest practices, neither is involved in valuation for purposes
of taxation. The nontax processes and definitions are coordi-
nated with these agencies to avoid conflict, but there should
be no need to involve them in the revisions provided in this
rule.

Process for Developing New Rule: Modified negotiated
rule making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Written comments may be submitted by mail, e-
mail, fax, or at the public meeting. Oral comments will be
accepted at the public meeting. A preliminary discussion
draft of a possible new or revised rule(s) is attached. Written
comments on and/or requests for copies of the draft may be
directed to Gilbert Brewer, Legislation and Policy, P.O. Box
47467, Olympia, WA 98504-7467, phone (360) 570-6133, e-
mail gilb@dor.wa.gov, fax (360) 664-0693.

Date and Location of Public Meeting: Capital Plaza
Building, 4th Floor Large Conference Room, 1025 Union
Avenue S.E., Olympia, WA, on June 29, 2004, at 10:00 a.m.

Assistance for Persons With Disabilities: Contact Sandy
Davis no later than ten days before the hearing date, TTY 1-
800-451-7985 or (360) 725-7499.

May 12,2004
Alan R. Lynn, Rules Coordinator
Legislation and Policy Division

WSR 04-11-037
WITHDRAWAL OF
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF ECOLOGY
[Filed May 12, 2004, 3:50 p.m.]

The Department of Ecology withdraws the following
CR-101 filing: WSR 02-21-112, the Columbia River initia-
tive.

Preproposal

f21]
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Immediately after filing this withdrawal, ecology is fil-
ing a new CR-101 for the Columbia River Initiative. This
rule making may include proposing one or more new chap-
ters in the Washington Administrative Code, amending exist-
ing chapters, and/or repealing parts or all of existing chapters.
The existing chapters that may be affected are chapter 173-
563 WAC, Instream resources protection program for the
main stem Columbia River in Washington state and chapter
173-531A WAC, Water resources program for the John Day-
McNary Pools Reach of the Columbia River.

Linda Hoffman

Director

WSR 04-11-038
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF ECOLOGY
[Order 04-09—Filed May 12, 2004, 3:52 p.m.]

Subject of Possible Rule Making: The rule making will
establish a state water management program for the Colum-
bia River. It may include proposing one or more new chap-
ters in the Washington Administrative Code, amending exist-
ing chapters, and/or repealing parts or all of existing chapters.
The existing chapters that may be affected are chapter 173-
563 WAC, Instream resources protection program for the
main stem Columbia River in Washington state and chapter
173-531A WAC, Water resources program for the John Day-
McNary Pools Reach of the Columbia River. This prepro-
posal statement of inquiry replaces a previous CR-101 filed
by the Department of Ecology (WSR 02-21-112) on October
22, 2002. This new filing more accurately describes the
anticipated rule-making process. :

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapters 90.03, 90.22, 90.54, 43.214A, 43.27A
RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The demand for water from
the Columbia River will continue to grow over time. There
are a large number of pending applications in Washington for
new water rights from the river, and it is important to con-
sider the effects of off-stream water use on salmon popula-
tions. The department has twice been petitioned to initiate
rule making for the Columbia River: First to close the river
and its tributaries in Washington to further appropriation;
and, subsequently, to require the department to process exist-
ing water right applications. In light of these conflicting peti-
tions and recognizing that rule making will be a necessary
outcome of the Columbia River Regional Initiative, a rule
governing an integrated state water management program for
the river's water resources is needed.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: No other state or federal agencies have authority to pro-
cess water right applications.

Process for Developing New Rule: The state contracted
with the National Academy of Sciences—National Research
Council for a review of related scientific issues. An examina-
tion of the economics of water use in the Columbia Basin was
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completed by the University of Washington. Interested
groups will be involved in the process of developing water
resources management alternatives and providing feedback
on proposed rule language prior to the formal public process
required by the Administrative Procedure Act. Electronic
media will be used to facilitate communication during the
rule-making process. In addition, ecology will meet with the
public during the early development of the rule and will hold
public hearings on the formal rule proposal.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Gerry O'Keefe (department headquar-
ters in Lacey) at (360) 407-6640 or goke461 @ecy.wa.gov.

Ecology expects to meet with the public on draft propos-
als for a river water management program; and also will hold
formal public hearings on the CR-102 rule proposal. In addi-
tion, information will be shared with the public via the
Columbia River Initiative website http://www.ecy.wa.gov/
programs/wr/cri/crihome.html.

May 12, 2004

Linda Hoffman
Director

WSR 04-11-054
PREPROPOSAL STATEMENT OF INQUIRY

CRIMINAL JUSTICE
TRAINING COMMISSION
[Filed May 17, 2004, 10:29 a.m.]

Subject of Possible Rule Making: WAC 139-05-242
Readmission to basic law enforcement academy.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 43.101.080.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Peace officer certification
and subsequent changes to RCW 43.101.010 became effec-
tive January 1, 2002. Some of the changes directly affected
the conditions under which a peace officer who was dis-
missed from the Basic Law Enforcement Academy could be
readmitted to that or future academy sessions. Portions of
WAC 139-05-242 are in conflict with the more recent RCW.

Process for Developing New Rule: Negotiated rule
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Sharon M. Tolton, Deputy Director,
Washington State Criminal Justice Training Commission,
19010 1st Avenue South, Burien, WA 98148-2055, phone
(206) 835-7345, fax (206) 439-3860. Stakeholders were con-
tacted by e-mail to advise of the intended rule amendments.
Proposal also listed on the agency website.

May 13,2004

Sharon M. Tolton
Deputy Director

[3]
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WSR 04-11-062
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed May 18, 2004, 10:24 a.m.]

Subject of Possible Rule Making: Chapter 296-24
WAC, General safety and health standards; chapter 296-155
WAQC, Safety standards for construction work; and WAC
296-305-04501 Automotive fire apparatus design and con-
struction.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 49.17.010, 49.17.040, 49.17.050, and
49.17.060.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: WISHA is proposing to
rewrite and clarify requirements relating to the motor vehicle
standard. This rule making is part of our long-term goal to
rewrite our general occupational safety and health rules.
WISHA will be updating requirements to conform to Title 46
RCW, Motor vehicles. Inaddition, the department may elim-
inate unnecessary requirements and outdated terminology.
Also, L&I will update references to these rules throughout
the rest of WISHA's standards. This proposal will move all
motor vehicle requirements relating to general industries
from chapter 296-24 WAC, General safety and health and
chapter 296-155 WAC, Safety standards for construction
work, and place them in a new chapter.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: In addition to OSHA the Washington State Patrol regu-
lates motor vehicles. The Washington State Patrol commer-
cial motor vehicle enforcement unit has been notified of this
rule making. No other state or federal agencies are known
that regulate this subject.

Process for Developing New Rule: The department must
adopt rules identical to or at-least-as-effective-as OSHA rules
as required by the OSHA/WISHA state plan agreement. Par-
ties interested in the formulation of these rules for proposal
may contact the individual listed below. The public may also
participate by commenting after amendments are proposed
by providing written comments or giving oral testimony dur-
ing the public hearing process.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Jamie Scibelli, Administrative Regula-
tions Analyst, Department of Labor and Industries, WISHA
Services Division, P.O. Box 44620, Olympia, WA 98504-
4620, phone (360) 902-4568, fax (360) 902-5529, e-mail
scij235 @Ini.wa.gov.

May 18, 2004

Paul Trause
Director

Preproposal
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WSR 04-11-083
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed May 18, 2004, 4:48 p.m.]

Subject of Possible Rule Making: The Division of
Employment and Assistance Programs will amend WAC
388-434-0010 How do I get food assistance benefits after my
certification period has ended?

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.04.050, 74.04.055, 74.04.057, 74.08.090,
74.04.500, and 74.04.510.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Current WAC does not indi-
cate how late verification will be treated by the department as
it pertains to the recertification process for Basic Food. Lan-
guage needs to be updated to support the program name
change from food assistance to the Basic Food program.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: DSHS welcomes the
public to take part in developing the rules. Anyone interested
should contact the staff person identified below. At a later
date, DSHS will file a proposed rule with the Office of the
Code Reviser with a notice of proposed rule making. A copy
of the proposal will be sent to everyone on the mailing list
and to anyone who requests a copy.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Rebecca Henrie, Program Manager,
Division of Employment and Assistance Programs, Lacey
Government Center, P.O. Box 45470, Olympia, WA 98504-
5470, phone (360) 413-3074, fax (360) 413-3493, e-mail
henrira@dshs.wa.gov.

May 12, 2004
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 04-11-088
PREPROPOSAL STATEMENT OF INQUIRY
HOME CARE
QUALITY AUTHORITY
[Filed May 18, 2004, 5:00 p.m.]

Subject of Possible Rule Making: Establishes a new rule
that requires individual providers to complete safety training
sponsored by the Home Care Quality Authority.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.39A.280(3) and 74.39A.250 (1)(c).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The agency will soon pro-
vide workers' compensation coverage, which necessitates
safety training to minimize risk of provider injury and/or ill-
ness.

Process for Developing New Rule: At a later date, the
agency will seek public comments before filing a proposed

Preproposal
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rule and proposed rule-making notice for publication in the
state register. The agency will invite public comments and
hold a public hearing. The proposal will be sent to all inter-
ested parties and to anyone who requests the proposal.

If you want to be added to the mailing list, or want infor-

_ mation about the development of this rule, please contact the

person listed below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Jane M. Wood, Home Care Quality
Authority, P.O. Box 40940, Olympia, WA 98504, phone
(360) 725-2575, fax (360) 407-0304, e-mail jwood @hcqa.
wa.gov.

May 18, 2004
Mindy L. Schaffner

Executive Director

WSR 04-11-094
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH

(Occupational Therapy)
[Filed May 19, 2004, 8:29 a.m.]

Subject of Possible Rule Making: WAC 246-847-XXX
Sexual misconduct.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.59.130 and 18.130.180(24).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Rules on this subject may
provide additional protection to the public from unethical
practitioners who inappropriately use their position to foster
an unprofessional, sexual relationship with patients. While
the Occupational Therapy Practice Board currently has a pol-
icy regarding sexual misconduct, this policy must be placed
in rule so the board can take action against unethical practi-
tioners.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Collaborative rule
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Department of Health, Jennifer Bressi,
Program Manager, P.O. Box 47868, Olympia, WA 98504-
7868, (360) 236-4806, fax (360) 664-9077.

April 14,2004
Jennifer Bressi
Program Manager
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WSR 04-11-095
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH
(Occupational Therapy)

[Filed May 19, 2004, 8:31 a.m.]

Subject of Possible Rule Making: WAC 246-847-190
AIDS education and training.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.59.130, 70.24.270.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: RCW 70.24.270, rules for
AIDS education and training, requires each profession to
have rules that describe the appropriate education and train-
ing on the prevention, transmission and treatment of AIDS.
WAC 246-12-260 Who must obtain AIDS education from
the administrative procedures and requirements for creden-
tialed health care providers, requires that all practitioners
must demonstrate completion of four or seven clock hours of
AIDS education prior to obtaining an initial health care cre-
dential. Currently, WAC 246-847-190 requires six hours. To
bring consistency with WAC 246-847-190 and 246-12-260,
we must amend WAC 246-847-190 to require four or seven
clock hours of AIDS education and training.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Collaborative rule
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Department of Health, Jennifer Bressi,
Program Manager, P.O. Box 47868, Olympia, WA 98504-
7868, (360) 236-4847, fax (360) 236-4922.

April 9, 2004
Jennifer Bressi
Program Manager

WSR 04-11-096
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH
(Occupational Therapy)

[Filed May 19, 2004, 8:32 a.m.]

Subject of Possible Rule Making: WAC 246-847-080
Examinations and 246-847-115 Limited permits.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.59.130.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The National Board for Cer-
tification in Occupational Therapy examination is required
for occupational therapy licensure. The board needs to
update the rules to reflect changes to exam procedures.
Amendments to WAC 246-847-080 are necessary to clarify
changes in testing. Current rule outlines a testing system that
is no longer used. WAC 246-847-115 current language is
associated with the previous testing schedule. It is no longer
valid because the National Board for Certification in Occupa-
tional Therapy implemented on-line testing in 2003. These

WSR 04-11-105

changes will assure the rules reflect current exam require-
ments and procedures. This will provide clearer updated lan-
guage in the rules for practitioners.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Collaborative rule
making. :

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Department of Health, Jennifer Bressi,
Program Manager, P.O. Box 47868, Olympia, WA 98504-
7868, (360) 236-4806, fax (360) 664-9077.

April 19, 2004
Jennifer Bressi
Program Manager

WSR 04-11-104
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
[Filed May 19,2004, 9:17 a.m.]

Subject of Possible Rule Making:
WAC, Wreckers.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 46.80.140.

Reasons Why Rules on this Subject may be Needed and
‘What They Might Accomplish: This is the every four-year
review in accordance with the Governor's Executive Order
1997-02.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Washington State Patrol.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Kim Johnson, Dealer and Manufac-
turer Services, P.O. Box 9039, Olympia, WA 98507-9039,
voice (360) 664-6464, fax (360) 586-6703.

Chapter 308-63

Negotiated rule

May 6, 2004
James A. Fellows
for Fred Stephens

Director

WSR 04-11-105
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
[Filed May 19,2004, 9:18 a.m.)

Subject of Possible Rule Making:
WAC, Hulk haulers/scrap processors.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 46.79.080.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: This is the every four-year

Chapter 308-65

Preproposal
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review in accordance with the Governor's Executive Order
1997-02.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Washington State Patrol.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Kim Johnson, Dealer and Manufac-
turer Services, P.O. Box 9039, Olympia, WA 98507-9039,
voice (360) 664-6464, fax (360) 586-6703.

Negotiated rule

May 6, 2004
James A. Fellows
for Fred Stephens

Director

WSR 04-11-106
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
[Filed May 19, 2004, 9:19 a.m.)

Subject of Possible Rule Making: WAC 308-56A-405,
308-56A-410, 308-56A-415, 308-56A-420.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 46.70 RCW, Dealers and manufacturers.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: This is the every four-year
review in accordance with the Governor's Executive Order
1997-02, and to add leasing activity to the WAC.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Kim Johnson, Dealer and Manufac-
turer Services, P.O. Box 9039, Olympia, WA 98507-9039,
voice (360) 664-6464, fax (360) 586-6703.

Negotiated rule

May 6, 2004
James A. Fellows

for Fred Stephens -

Director

WSR 04-11-108
PREPROPOSAL STATEMENT OF INQUIRY
OFFICE OF THE
INSURANCE COMMISSIONER

[Insurance Commissioner Matter No. R 2004-01—Filed May 19, 2004, 9:32
am}

Subject of Possible Rule Making: Insurance scoring.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 48.02.060, 48.18.545, 48.19.035, 48.19.080,
48.30.010.

Preproposal
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Reasons Why Rules on this Subject may be Needed and
‘What They Might Accomplish: The existing insurance scor-
ing rules, chapter 284-24A WAC, will be reviewed with a
focus on clarity and effectiveness. Among the subjects to be
reviewed will be the type of information that is required to be
filed and the clarity of the notices sent to consumers. The
commissioner will also review the need for any new regula-
tion due to recent legislative activity (HB 2727).

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study; and
sending written comments to Kacy Scott, P.O. Box 40255,
Olympia, WA 98504-0255, e-mail Kacys@oic.wa.gov, fax
(360) 586-3109, by July 5, 2004.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Kacy Scott, P.O. Box 40255, Olympia,
WA 98504-0255, e-mail Kacys@oic.wa.gov, fax (360) 586-
3109.

May 19, 2004
Mike Kreidler

Insurance Commissioner

WSR 04-11-118
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF REVENUE
[Filed May 19, 2004, 11:35 a.m.]

Subject of Possible Rule Making: WAC 458-20-196
Credit losses, bad debts, recoveries and 458-20-198 Condi-
tional and installment sales, method of reporting.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 82.32.300 and 82.01.060(2).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: WAC 458-20-196 (Rule
196) provides information about the tax treatment of bad
debts and credit losses under the business and occupation
(B&O), public utility, retail sales, and use taxes. Chapter
168, Laws of 2003, and chapter 153, Laws of 2004, amended
bad debt provisions for several Washington taxes. The
department is considering amending the rule in order to
incorporate the changes. The department is also considering
adding examples in order to demonstrate the application of
the new law.

WAC 458-20-198 (Rule 198) explains the tax-reporting
responsibilities of persons making installment sales of tangi-
ble personal property under the business and occupation
(B&O), retail sales, and use taxes. The department is consid-
ering amending this rule to explain that interest income
earned on installment sales contracts is subject to service and
other activities B&O tax and to refer the reader to Rule 196
for an explanation of how to claim a bad debt deduction/
credit when a buyer defaults on an installment obligation.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.
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Process for Developing New Rule: Modified negotiated
rule making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Written comments may be submitted by mail, e-
mail, fax, or at the public meeting. Oral comments will be
accepted at the public meeting. A preliminary discussion
draft of a possible new or revised rule(s) is available upon
request. Written comments on and/or requests for copies of
the draft may be directed to Nathan Schreiner, Tax Policy
Specialist, Legislation and Policy, P.O. Box 47467, Olympia,
WA 98504-7467, phone (360) 570-6136, e-mail NathanS@
dor.wa.gov, fax (360) 664-0693.

Date and Location of Public Meeting: Capital Plaza
Building, 4th Floor Large Conference Room, 1025 Union
Avenue S.E., Olympia, WA, on June 23, 2004, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Sandy
Davis no later than ten days before the hearing date, TTY 1-
800-451-7985 or (360) 725-7499.

]
=
[
[
=
[~}
[~ =
(=T
Redead
(=
[~

May 19, 2004

AlanR. Lynn

Rules Coordinator

Legislation and Policy Division
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WSR 04-10-099
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed May 4, 2004, 3:27 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
03-007 on January 6, 2003.

Title of Rule: WAC 388-400-0005, 388-400-0010, 388-
400-0025, 388-400-0040, 388-438-0110, 388-450-0100,
388-450-0106, 388-450-0116, 388-450-0156, 388-462-0020,
388-505-0210, 388-532-720, and 388-800-0048. See Expla-
nation of Rule below for a list of WAC captions.

Purpose: These rule changes are necessary to update
cross references to conform to proposed changes in citizen-
ship and alien status WAC, including the proposed repeal of
WAC 388-424-0005.

Statutory Authority for Adoption:
74.04.055, 74.04.057, 74.08.090.

Statute Being Implemented: RCW 74.04.050, 74.04.-
055, 74.04.057.

Summary: These rule changes conform to proposed
changes in citizenship and alien status WAC, including the
proposed repeal of WAC 388-424-0005.

Reasons Supporting Proposal: The proposed repeal of
WAC 388-424-005, proposed amendment of WAC 388-424-
0010, 388-424-0015, 388-424-0020, and 388-424-0025, and
proposed new WAC 388-424-0001, 388-424-0006, 388-424-
0007, 388-424-0008, 388-424-0009, and 388-424-0016,
necessitate changes in cross-referenced WAC.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Tom Berry, 1009 College
S.E., Lacey, WA 98504, (360) 413-3102.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Rule: The following WAC are amended: WAC
388-400-0005 Who is eligible for temporary assistance for
needy families?, 388-400-0010 Who is eligible for state fam-
ily assistance?, 388-400-0025 General assistance unemploy-
able—General eligibility requirements, 388-400-0040 Am I
eligible for benefits through the Washington Basic Food pro-
gram?, 388-438-0110 The alien emergency medical (AEM)
program, 388-450-0100 Allocating income—Definitions,
388-450-0106 How does the department count my income if
someone in my family cannot get assistance because of their
alien status?, 388-450-0116 How does the department count
my income if I cannot get assistance because I am an alien?,
388-450-0156 When am I exempt from deeming?, 388-462-
0020 Breast and cervical cancer treatment program (BCCTP)
for women—Client eligibility, 388-505-0210 Children's
medical eligibility, 388-532-720 TAKE CHARGE—Client
eligibility, and 388-800-0048 Who is eligible for ADATSA?

Purpose and Effect: See Purpose, Summary, and Rea-
sons Supporting Proposal above.

Proposal Changes the Following Existing Rules: See
Purpose, Summary, and Reasons Supporting Proposal above.

RCW 74.04.050,

[1]
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No small business economic impact statement has been
prepared under chapter 19.85 RCW. This proposed rule does
not have an economic impact on small businesses, it only
affects DSHS clients.

RCW 34.05.328 does not apply to this rule adoption.
These amendments are exempt as allowed under RCW
34.05.328 (5)(b)(vii) which states in-part, "[t]his section does
not apply to...rules of the department of social and health ser-
vices relating only to client medical or financial eligibility
and rules concerning liability for care of dependents."

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on June 22, 2004, at 10:00 am.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by June 17, 2004, phone
(360) 664-6094, TTY (360) 664-6178, e-mail FernaAX
@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, mail to P.O. Box 45850, Olympia, WA 98504-5850,
deliver to 4500 10th Avenue S.E., Lacey, WA, fax (360) 664-
6185, e-mail fernaax@dshs.wa.gov, by 5:00 p.m., June 22,
2004.

Date of Intended Adoption: Not earlier than June 23,
2004.

April 30, 2004
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 01-03-121,
filed 1/22/01, effective 3/1/01)

WAC 388-400-0005 Who is eligible for temporary
assistance for needy families? (1) You can get temporary
assistance for needy families (TANF), if you:

(a) Can be in a TANF/SFA assistance unit as allowed
under WAC 388-408-0015 through 388-408-0030;

(b) Meet the citizenship/alien status requirements of
WAC ((388-424-6065)) 388-424-0001;

(c) Live in the state of Washington. A child must live
with a caretaker relative, guardian, or custodian who meets
the state residency requirements of WAC 388-468-0005;

(d) Do not live in a public institution unless specificatly
allowed under RCW 74.08.025;

(e) Meet TANF/SFA:

(i) Income requirements under chapter 388-450 WAC;

(ii) Resource requirements under chapter 388-470 WAC;
and

(iii) Transfer of property requirements under chapter
388-488 WAC.

(f) Assign your rights to child support as required under
WAC 388-422-0005;

(g) Cooperate with the division of child support (DCS)
as required under WAC 388-422-0010 by helping them:

(i) Prove who is the father of children applying for or
getting TANF or SFA; and

(ii) Collect child support.

(h) Tell us your Social Security number as required
under WAC 388-476-0005;

Proposed
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(i) Cooperate in a review of your eligibility as required
under WAC 388-434-0005;

(j) Cooperate in a quality assurance review as required
under WAC 388-464-0001;

(k) Participate in the WorkFirst program as required
under chapter 388-310 WAC; and

(1) Report changes of circumstances as required under
WAC 388-418-0005.

(2) If you are an adult and do not have a child living with
you, you must be pregnant and meet the requirements of
WAC 388-462-0010.

(3) If you are an unmarried pregnant teen or teen parent:

(a) Your living arrangements must meet the require-
ments of WAC 388-486-0005; and

(b) You must attend school as required under WAC 388-
486-0010.

(4) In addition to rules listed in subsection (1) of this sec-
tion, a child must meet the following rules to get TANF:

(a) Meet the age requirements under WAC 388-404-
0005; and

(b) Live in the home of a relative, court-ordered guard-
ian, court-ordered custodian, or other adult acting in loco
parentis as required under WAC 388-454-0005; or

(c) If the child lives with a parent or other adult relative
that provides care for the child, that adult cannot have used up
their sixty-month lifetime limit of TANF or SFA cash bene-
fits as defined in WAC 388-484-0005.

(5) You cannot get TANF if you have been:

(a) Convicted of certain felonies and other crimes under
WAC 388-442-0010; or

(b) Convicted of unlawful practices to get public assis-
tance under WAC 388-446-0005 or 388-446-0010.

AMENDATORY SECTION (Amending WSR 00-05-007,
filed 2/4/00, effective 3/6/00)

WAC 388-400-0010 Who is eligible for state family
assistance? (1) To be eligible for state family assistance
(SFA), ((eestaim)) aliens must meet Washington state resi-
dency requirements as listed in WAC 388-468-0005 and
immigrant eligibility requirements as listed in WAC 388-
424-0015.

(2) You are eligible for SFA if you are not eligible for
temporary assistance for needy families for the following rea-
sons:

(a) You are a qualified alien and have been in the United
States for less than five years as described in WAC ((388-
424-0010)) 388-424-0006;

(b) You are a alien who is permanently residing in the
United States under color ((ew)) of law (PRUCOL) as
defined in WAC ((388-424-6005)) 388-424-0001;

(c) You are a nineteen or twenty-year-old student that
meets the education requirements of WAC 388-404-0005;

(d) You are a caretaker relative of a nineteen or twenty-
year-old student that meets the education requirements of
WAC 388-404-0005; or

(e) You are a pregnant woman who has been convicted
of:

(i) Misrepresenting their residence in order to receive
benefits from two or more states at the same time; or

Proposed
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(ii) A drug-related felony as described in WAC 388-442-
0010.

AMENDATORY SECTION (Amending WSR 00-15-017,
filed 7/10/00, effective 9/1/00)

WAC 388-400-0025 General assistance unemploy-
able—General eligibility requirements. (1) You can get
general assistance unemployable (GAU) benefits if:

(a) You are incapacitated as required under WAC 388-
448-0010 through 388-448-0120;

(b) You are at least eighteen years old or, if under eigh-
teen, a member of a married couple;

(c) You are in financial need according to GAU income
and resource rules in chapters 388-450, 388-470 and 388-488
WAC;

(d) You meet the general assistance citizenship/alien sta-
tus requirements under WAC ((388-424-0005(3))) 388-424-
0015(2); _

(e) You provide a Social Security number as required
under WAC 388-476-0005;

(f) You reside in the state of Washington as required
under WAC 388-468-0005;

(g) You undergo a treatment and referral assessment as
provided under WAC 388-448-0130 through 388-448-0150;

(h) You assign interim assistance as provided under
WAC 388-448-0210.

(2) You cannot get GAU benefits if:

(a) You are eligible for temporary assistance for needy
families (TANF) benefits;

(b) You are eligible for state family assistance (SFA)
benefits unless you are not eligible under WAC 388-400-
0010;

(c) You have the ability to, but refuse to meet a TANF or
SFA eligibility rule;

(d) You are eligible for supplemental security income
(SSI) benefits;

(e) You are an ineligible spouse of an SSI recipient; or

() You were denied benefits or your benefits were termi-
nated by the Social Security Administration (SSA) for failing
to follow a SSI program rule or application requirement.

(3) The assistance unit will be established according to
WAC 388-408-0010.

(4) You may be eligible for GAU if you reside in a public
institution. A "public institution" is an institution that is sup-
ported by public funds, and a governmental unit either is
responsible for it or exercises administrative control over it.
Your eligibility will depend upon the type of institution you
are in.

(a) If you reside in a public institution and are otherwise
eligible for GAU, you may be eligible for general assistance
if you are:

(i) A patient in a public medical institution; or

(ii) A patient in a public mental institution and are:

(A) Sixty-five years of age or older; or

(B) Twenty years of age or younger.

(b) You are not eligible for GAU when you are in the
custody of or confined in a public institution such as a state
penitentiary or county jail including placement:

(i) In a work release program; or
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(ii) Outside of the institution.

AMENDATORY SECTION (Amending WSR 03-05-028,

filed 2/10/03, effective 4/1/03)

WAC 388-400-0040 Am I eligible for benefits
through the Washington Basic Food program? The Wash-
ington Basic Food program (Basic Food) is a nutrition pro-
gram to help low-income individuals and families buy food.
This rule is a summary of the rules for Basic Food.

(1) When you apply for Basic Food, we decide who is in
your assistance unit (AU) based on the requirements under
WAC 388-408-0035.

(2) To be eligible for Basic Food benefits, your AU must
meet the eligibility requirements of the most current version
of the Food Stamp Act of 1977.

(3) To be eligible for federal Basic Food benefits, each
AU member must((:

{b))) meet the citizenship or alien status requirements for
federal benefits described under WAC 388-424-0020.

(4) An AU member who is not eligible for federal bene-
fits may be eligible for state-funded Basic Food benefits if
they meet the requirements described under WAC 388-400-
0045.

(5) To be eligible for federal or state Basic Food bene-
fits, each AU member must:

(a) Be a resident of the state of Washington as required
under WAC 388-468-0005;

(b) Meet the citizenship or alien status requirements of
either WAC 388-424-0020 or 388-424-0025;

(c) Provide their Social Security number as required
under WAC 388-476-0005;

(d) Provide proof of identity as required under WAC
388-490-0005;

(e) Participate in the food stamp employment and train-
ing program (FSE&T) as required under chapter 388-444
WAC; and

(f) Meet the eligibility criteria for strikers as described
under WAC 388-480-0001.

(6) To be eligible for Basic Food, your AU must:

(a) Have countable income at or below gross and net
income standards as described under WAC 388-478-0060;
and

(b) Have countable resources at or below your AU's
resource limit under WAC 388-470-0005.

(7) If your AU has income under the gross income stan-
dard, we deduct certain expenses from your income under
WAC 388-450-0200 before we calculate your Basic Food
benefits.

(8) If an eligible person in your AU is elderly or dis-
abled, some rules may help your AU to be eligible for Basic
Food or to get more Basic Food benefits. These include:

(a) Resources limits and excluding certain resources
under chapter 388-470((-)) WAC;

(b) An excess shelter deduction over the limit set for
AUs without an elderly or disabled individual under WAC
388-450-0190;
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(c) A deduction for out-of-pocket medical expenses for
the elderly or disabled individual if they are over thirty-five
dollars a month under WAC 388-450-0200; and

(d) Being exempt from the gross income standard under
WAC 388-478-0060.

(9) For Basic Food, elderly means a person who is age
sixty or older;

(10) For Basic Food, disabled means a person who:

(a) Gets SSI,

(b) Gets disability payments or blindness payments
under Title I, II, XIV, or XVI of the Social Security Act;

(c) Gets disability retirement benefits from a state, local
or federal government agency because of a disability consid-
ered permanent under section 221(i) of the Social Security
Act;

(d) Gets disability benefits from the Railroad Retirement
Act under sections 2 (a)(1)(iv) and (v) and:

(i) Meets Title XIX disability requirements; or

(ii) Is eligible for Medicare.

(e) Receives disability-related medical assistance under
Title XIX of the Social Security Act;

(f) Is a veteran and receives disability payments based on
one hundred percent disability;

(g) Is a spouse of a veteran and:

(i) Either needs an attendant or is permanently house-
bound; or

(i1) Has a disability under section 221(i) of the Social
Security Act and is eligible for death or pension payments
under Title 38 of the USC.

(11) If a person in your AU attends an institution of
higher education and does not meet the requirements to be an
eligible student under WAC 388-482-0005, we do not con-
sider this person as a member of your AU.

(12) If your AU lives on or near an Indian reservation
and participates in a tribal food distribution program
approved by Food and Nutrition Service (FNS), your AU is
not eligible for Basic Food benefits.

(13) If an AU member is ineligible for any of the follow-
ing reasons, we count the ineligible person’s income as
described under WAC 388-450-0140:

(a) Able-bodied adults without dependents who are no
longer eligible under WAC 388-444-0030;

(b) Persons convicted of a drug-related felony or fleeing
a felony prosecution, conviction, or confinement under WAC
388-442-0010,

(c) Persons who do not attest to citizenship or alien status
((underWAC388-424-0005)) as defined in WAC 388-424-
0001;

(d) Persons who are ineligible aliens under WAC 388-
424-0020;

(e) Persons disqualified for an intentional program viola-
tion under WAC 388-446-0015;

(f) Persons who do not provide a Social Security number
when required under WAC 388-476-0005; or

(g) Persons who failed to meet work requirements under
chapter 388-444 WAC. :
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AMENDATORY SECTION (Amending WSR 03-24-058,
filed 12/1/03, effective 1/1/04)

WAC 388-438-0110 The alien emergency medical
(AEM) program. (1) The alien emergency medical (AEM)
program is a required federally funded program. It is for
aliens who are ineligible for other Medicaid programs, due to
the citizenship or alien status requirements described in
WAC ((388-424-0005-and)) 388-424-0010.

(2) Except for the social security number, citizenship, or
alien status requirements, an alien must meet categorical
Medicaid eligibility requirements as described in:

(a) WAC 388-505-0110, for an SSI-related person;

(b) WAC 388-505-0220, for family medical programs;

(c) WAC 388-505-0210, for a child under the age of
nineteen; or

(d) WAC 388-523-0100, for medical extensions.

(3) When an alien has monthly income that exceeds the
CN medical standards, the department will consider AEM
medically needy coverage for children or for adults who are
age sixty-five or over or who meet SSI disability criteria. See
WAC 388-519-0100.

(4) To qualify for the AEM program, the alien must meet
one of the criteria described in subsection (2) of this section
and have:

(a) A qualifying emergency medical condition as
described in WAC 388-500-0005; or

(b) Been approved by the department for, and receiving,
nursing facility or COPES level of care.

(5) The alien's date of arrival in the United States is not
used when determining eligibility for the AEM program.

(6) The department does not deem a sponsor's income
and resources as available to the client when determining eli-
gibility for the AEM program. The department counts only
the income and resources a sponsor makes available to the
client.

(7) Under the AEM program, a person receives CN
scope of care, as described in WAC 388-529-0100. Covered
services are limited to those medical services necessary for
treatment of the person's emergency medical condition. The
following services are not covered:

(a) Organ transplants and related services;

(b) Prenatal care, except labor and delivery; and

(c) School-based services.

(8) When a person's income exceeds the CN income
standard as described in subsection (3) of this section, the
person has spend down liability and MN scope of care. MN
scope of care is described in WAC 388-529-0100. The medi-
cal service limitations and exclusions described in subsection
(7) are also excluded under the MN program.

(9) A person determined eligible for the AEM program is
certified for three months. The number of three-month certi-
fication periods is not limited, but, the person must continue
to meet eligibility criteria in subsection (2) and (4) of this sec-
tion.

(10) A person is not eligible for the AEM program if they
entered the state specifically to obtain medical care.

Proposed
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AMENDATORY SECTION (Amending WSR 99-16-024,
filed 7/26/99, effective 9/1/99)

WAC 388-450-0100 Allocating income—Definitions.
The following definitions apply to the allocation rules for
TANF/SFA, RCA, and GA programs:

(1) "Dependent'’ means a person who:

(a) Is or could be claimed for federal income tax pur-
poses by the financially responsible person; or

(b) The financially responsible person is legally obli-
gated to support.

(2) "Financially responsible person' means a parent,
stepparent, adoptive parent, spouse or caretaker relative.

(3) A '"disqualified assistance unit member" means a
person who is:

(a) An unmarried pregnant or parenting minor under age
eighteen who has not completed a high school education or
general education development (GED) certification and is not
participating in those educational activities which would lead
to the attainment of a high school diploma or GED;

(b) An unmarried pregnant or parenting minor under age
eighteen who is not living in a department-approved living
situation;

(c) The financially responsible person who does not
report to the department within five days of the date it
becomes reasonably clear that the absence of a child will
exceed ninety days;

(d) A person who has been convicted in federal or state
court of having made a fraudulent statement or representation
about their place of residence in order to receive assistance
from two or more states at the same time as defined in WAC
388-446-0010; and

(e) A person who has been convicted of unlawfully
receiving public assistance as defined under WAC 388-446-
000s5.

(4) "Ineligible assistance unit member'' means an
individual who is:

(a) Ineligible for cash assistance due to the citizen-
ship/alien status ((requirementinWAC 388-414-0005))
requirements in WAC 388-424-0010;

(b) Ineligible to receive assistance under WAC 388-442-
0010 for having been convicted after August 21, 1996, under
federal or state law, of possession, use or distribution of a
controlled substance;

(c) Ineligible to receive assistance under WAC 388-442-
0010 for fleeing to avoid prosecution or custody or confine-
ment after conviction for a crime or attempt to commit a
crime;

(d) Ineligible to receive assistance under WAC 388-442-
0010 for violating a condition of probation or parole which
was imposed under a federal or state law as determined by an
administrative body or court of competent jurisdiction;

(e) The spouse of a woman who receives cash benefits
from the GA-S program; or

(f) The adult parent of a minor parent's child.

AMENDATORY SECTION (Amending WSR 02-21-097,
filed 10/21/02, effective 10/24/02)

WAC 388-450-0106 How does the department count
my income if someone in my family cannot get assistance



Washington State Register, Issue 04-11

because of their alien status? This section applies to
TANF/SFA, RCA, and RMA. We count your income differ-
ently if you are applying for medical assistance only. See
WAC 388-408-0055.

If you are included in the assistance unit and you are
financially responsible for someone, as defined in WAC 388-
450-0100, who does not meet the alien requirements
described in WAC ((388-424-0005)) 388-424-0010, we do
not count all of your income. We subtract some of it so that
you can use that part to help support the people who cannot
get assistance. To figure out how much we count, we take the
following seven steps:

(1) We start by only counting fifty percent of your
earned income, as defined in WAC 388-450-0030;

(2) We add all of your unearned income, as defined in
WAC 388-450-0025.

(3) We subtract the difference between the following
payment standards (payment standards can be found in WAC
388-478-0020):

(a) One that includes both eligible assistance unit mem-
bers and those who cannot get assistance because of their
. alien status; and

(b) One that includes only the eligible assistance unit
members.

(4) We subtract the payment standard for the number of
people who are ineligible for reasons other than alien status,
as defined in WAC 388-450-0100 (4)(b) through (f).

(5) We subtract any court or administratively ordered
child support you pay for legal dependents. This includes
both current and back support. The amount cannot be more
than the need standard in WAC 388-478-0015 for the number
of dependents.

(6) We subtract any employment-related child care
expenses you have.

(7) Then, we count whatever is left as unearned income.

AMENDATORY SECTION (Amending WSR 02-14-021,
filed 6/21/02, effective 6/22/02)

WAC 388-450-0116 How does the department count
my income if I cannot get assistance because I am an
alien? This section applies to TANF/SFA, RCA, and RMA
programs. We count your income differently if you are apply-
ing for medical assistance only. See WAC 388-408-0055.

Some people cannot get assistance because they do not
meet the alien requirements described in WAC ((388-424-
0005)) 388-424-0010. If you do not meet those requirements
but you are financially responsible for someone in the assis-
tance unit, as defined in WAC 388-450-0100, we count some
of your income as part of the assistance unit's income. To fig-
ure out how much we count, we take the following seven
steps:

(1) We start by only counting fifty percent of your
eamed income, as described in WAC 388-450-0030.

(2) We add all of your unearned income, as described in
WAC 388-450-0025.

(3) We subtract the difference between the following
payment standards:
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(a) One that includes both eligible assistance unit mem-
bers and those who cannot get assistance because of their
alien status; and

(b) One that includes only the eligible assistance unit
members.

(4) We subtract the payment standard for the number of
people who are ineligible for reasons other than alien status,
as defined in WAC 388-450-0100 (4)(b) through (f).

(5) We subtract any court or administratively ordered
child support you pay for legal dependents. This includes
both current and back support. The amount cannot be more
than the need standard in WAC 388-478-0005 for the number
of dependents.

(6) We subtract any employment-related childcare
expenses you have.

(7) Then, we count whatever is left as unearned income.

AMENDATORY SECTION (Amending WSR 03-05-030,
filed 2/10/03, effective 4/1/03)

WAC 388-450-0156 When am I exempt from deem-
ing? (1) If you meet any of the following conditions, you are
permanently exempt from deeming and we do not count
your sponsor’s income or resources against your benefits:

(a) The Immigration and Nationality Act (INA) does not
require you to have a sponsor. Immigrants who are not
required to have a sponsor include those with the following
status with Immigration and Naturalization Service (INS):

(i) Refugee;

(ii) Parolee;

(iii) Asylee;

(iv) Cuban entrant; or

(v) Haitian entrant.

(b) You were sponsored by an organization or group as
opposed to an individual;

(c) You do not meet the alien status requirements to be
eligible for benefits under chapter 388-424 WAC;

(d) You have worked or can get credit for forty qualify-
ing quarters of work under Title II of the Social Security Act.
We do not count a quarter of work toward this requirement if
the person working received TANF, food stamps, Basic
Food, SSI, CHIP, or nonemergency Medicaid benefits. We
count a quarter of work by the following people toward your
forty qualifying quarters:

(i) Yourself;

(ii) Each of your parents for the time they worked before
you turned eighteen years old (including the time they
worked before you were born); and

(iii) Your spouse if you are still married or your spouse
is deceased.

(e) You become a United States (U.S.) Citizen;

() Your sponsor is dead; or

(g) If INS or a court decides that you, your child, or your
parent was a victim of domestic violence from your sponsor
and:

(i) You no longer live with your sponsor; and

(ii) Leaving your sponsor caused your need for benefits.

(2) You are exempt from the deeming process while you
are in the same AU as your sponsor;
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(3) For Basic Food, you are exempt from deeming while
you are under age eighteen.

(4) For state family assistance, general assistance, state-
funded Basic Food benefits, and state-funded medical assis-
tance for legal immigrants you are exempt from the deeming
process if:

(a) Your sponsor signed the affidavit of support more
than five years ago;

(b) Your sponsor becomes permanently incapacitated; or

(¢) You are a qualified alien according to WAC ((388-
424-0065)) 388-424-0001 and you:

(i) Are on active duty with the U.S. armed forces or you
are the spouse or unmarried dependent child of someone on
active duty;

(ii) Are an honorably-discharged veteran of the U.S.
armed forces or you are the spouse or unmarried dependent
child of a honorably-discharged veteran;

(iii) Were employed by an agency of the U.S. govemn-
ment or served in the armed forces of an allied country during
a military conflict between the U.S. and a military opponent;
or

(iv) Are a victim of domestic violence and you have peti-
tioned for legal status under the Violence Against Women
Act.

(5) If you, your child, or your parent was a victim of
domestic violence, you are exempt from the deeming process
for twelve months if:

(a) You no longer live with the person who committed
the violence; and

(b) Leaving this person caused your need for benefits.

(6) If your AU has income at or below one hundred thirty
percent of the Federal Poverty Level (FPL), you are exempt
from the deeming process for twelve months. For this rule,
we count the following as income to your AU:

(a) Earned and unearned income your AU receives from
any source; and

(b) Any noncash items of value such as free rent, com-
modities, goods, or services you receive from an individual
or organization.

(7) If you are exempt from deeming because your AU
does not have income over one hundred thirty percent of the
FPL, we give the United States Attorney General the follow-
ing information:

(a) The names of the sponsored people in your AU;

(b) That you are exempt from deeming due to your
income; and

(c) Your sponsor's name.

AMENDATORY SECTION (Amending WSR 02-01-134,
filed 12/19/01, effective 1/19/02)

WAC 388-462-0020 Breast and cervical cancer treat-
ment program (BCCTP) for women—Client eligibility.
(1) Effective July 1, 2001, a woman is eligible for categori-
cally needy (CN) coverage under the BCCTP only when she:

(a) Has been screened for breast or cervical cancer under
the center for disease control (CDC) breast and cervical can-
cer early detection program (BCCEDP);

(b) Is found to require treatment for either breast or cer-
vical cancer or for a related precancerous condition;

Proposed
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(c) Is under sixty-five years of age;

(d) Is not eligible for another CN Medicaid program;

(e) Is uninsured or does not otherwise have creditable
coverage;

() Meets residency requirements as described in WAC
388-468-0005;

(g) Meets Social Security Number requirements as
described in WAC 388-476-0005; and

(h) Meets the requirements for citizenship ((and-alien

- tesoribedin:
-WAC388-424-0005-(H(a)and-(b):-of
it )) or U.S.

G- WAC388-424-0010-(1-er-(2)a)-and-(b)
national status as defined in WAC 388-424-0001 or "quali-
fied alien” status as described in WAC 388-424-0006(1) or
@.

(2) The certification periods described in WAC 388-416-
0015 (1), (4), and (6) apply to the BCCTP. Eligibility for
Medicaid continues throughout the course of treatment as
certified by the CDC-BCCEDP.

(3) Income and asset limits are set by the CDC-
BCCEDP.

AMENDATORY SECTION (Amending WSR 03-14-107,
filed 6/30/03, effective 7/31/03)

WAC 388-505-0210 Children's medical eligibility.
(1) A child under the age of one is eligible for categorically
needy (CN) medical assistance when:

(@) The child's mother was eligible for and receiving cov-
erage under a medical program at the time of the child's birth;
and

(b) The child remains with the mother and resides in the
state.

(2) Children under the age of nineteen are eligible for
CN medical assistance when they meet the requirements for:

(a) Citizenship or U.S. national status as ((deseribed))

defined in WAC (( i ) 388-424-
0001 or "qualified alien" status as described in WAC ((388-
424-0010-(H-er(2})) 388-424-0006(1) or (4);

(b) State residence as described in chapter 388-468
WAG;

(c) A social security number as described in chapter 388-
476 WAC; and

(d) Family income levels as described in WAC 388-478-
0075 (1)(c). _

(3) Children under the age of nineteen are eligible for the
state children’'s health insurance program (SCHIP), as
described in chapter 388-542 WAC, when:

(a) They meet the requirements
(2(a)((ED), (b), and (c) of this section;

(b) They do not have other creditable health insurance
coverage; and

(c) Family income exceeds two hundred percent of the
federal poverty level (FPL), but does not exceed two hundred
fifty percent of the FPL as described in WAC 388-478-0075
(1)(c) and (d).

(4) Children under the age of twenty-one are eligible for
CN medical assistance when they meet:

of subsection
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(a) Citizenship or immigrant status, state residence, and
social security number requirements as described in subsec-
tion (2)(a), (b), and (c) of this section;

(b) Income levels described in WAC 388-478-0075; and

(c) One of the following criteria:

(i) Reside, or are expected to reside, in a medical hospi-
tal, intermediate care facility for mentally retarded (ICF/
MR), or nursing facility for thirty days or more;

(ii) Reside in a psychiatric or chemical dependency facil-
ity for ninety days or more;

(iii) Are in foster care; or

(iv) Receive subsidized adoption services. .

(d) For a child meeting the criteria (c)(i) of this subsec-
tion, the only parental income the department considers avail-
able to the child is the amount the parent chooses to contrib-
ute.

(e) For a child meeting the criteria in (c)(ii) of this sub-
section, parental income is counted as described in WAC
388-408-0055 (1)(c).

(5) Children are eligible for CN medical assistance if
they:

(a) Receive Supplemental Security Income (SSI) pay-
ments based upon their own disability; or

(b) Received SSI cash assistance for August 1996, and
except for the August 1996 passage of amendments to federal
disability definitions, would be eligible for SSI cash assis-
tance.

(6) Children under the age of nineteen are eligible for
medically needy (MN) medical assistance as defined in chap-
ter 388-500 WAC when they:

(a) Meet citizenship or immigrant status, state residence,
and social security number requirements as described in sub-
section (2)(a), (b), and (c); and

(b) Have income above the income levels described in
WAC 388-478-0075 (1)(c).

(7) A child is eligible for SSI-related MN when the child:

(a) Meets the blind and/or disability criteria of the fed-
eral SSI program or the condition in subsection (5)(b); and

(b) Has countable income above the level described in
WAC 388-478-0070(1).

(8) There are no resource limits for children under CN,
MN, or SCHIP coverage.

(9) Children may also be eligible for:

(a) Family medical as described in WAC 388-505-0220;
or

(b) Medical extensions as described in WAC 388-523-
0100.

(10) Except for a client described in subsection (4)(c)(i)
and (ii), an inmate of a public institution, as defined in WAC
388-500-0005, is not eligible for CN or MN medical cover-
age.

ORY SEC (Amending WSR 02-21-021,
filed 10/8/02, effective 11/8/02)

WAC 388-532-720 TAKE CHARGE—Client eligibility.
(1) To be eligible for the TAKE CHARGE program, a client
must:

[7}
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(a) Be a United States citizen, U.S. national, or ((quaki-
fied-elien-of-the U-S-A-)) "qualified alien” as described in
WAC ((388-424-0005(1)) 388-424-0001;

(b) Be a resident of the state of Washington as described
in WAC 388-468-0005;

(c) Have income at or below two hundred percent of the
federal poverty level as described in WAC 388-478-0075;

(d) Apply voluntarily for family planning services with a
TAKE CHARGE provider; and

(e) Need family planning services but have:

(i) No family planning coverage through health insur-
ance or another medical assistance administration (MAA)
program,;

(ii) Family planning coverage that does not cover all
family planning methods or services; or

(iii) Good cause for not using family planning coverage
through health insurance. See WAC 388-532-790 for infor-
mation on good cause.

(2) To be eligible for the TAKE CHARGE program, a client
must not be:

(a) Eligible for the requested TAKE CHARGE family plan-
ning services under another MAA medical program;

(b) Pregnant; or

(c) Currently sterilized.

(3) A client is authorized for TAKE CHARGE coverage for
one year from the date MAA determines eligibility. Upon
reapplication for TAKE CHARGE by the client, MAA may
renew the coverage for additional periods of up to one year
each, for the duration of the demonstration and research pro-
gram.

AMENDATORY SECTION (Amending WSR 00-16-077,
filed 7/28/00, effective 9/1/00)

WAC 388-800-0048 Who is eligible for ADATSA? To
be eligible for ADATSA services you must:

(1) Be eighteen years of age or older;

(2) Be a resident of Washington as defined in WAC 388-
468-0005;

(3) Meet citizenship requirements as described in WAC
((388-424-0005)) 388-424-0015(3).

(4) Provide your social security number; and

(5) Meet the same income and resource criteria for the
GA-U program; OR be receiving federal assistance under SSI
or TANF.

WSR 04-10-100
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed May 4, 2004, 3:29 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
03-007 on January 6, 2003.

Title of Rule: WAC 388-424-0001, 388-424-0005, 388-
424-0006, 388-424-0007, 388-424-0008, 388-424-0009,
388-424-0010, 388-424-0015, 388-424-0016, 388-424-0020,
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and 388-424-0025. See Explanation of Rule below for a list
of WAC captions.

Purpose: These rule changes are necessary to conform to
changes in federal law and to address gaps and ambiguities in
the current riles.

Statutory Authority for Adoption:
74.04.055, 74.04.057, 74.08.090.

Statute Being Implemented: RCW 74.04.050, 74.04.-
055, 74.04.057, 74.08.090.

Summary: These rule changes conform to changes in
federal law, including the Victims of Trafficking and Vio-
lence Protection Act of 2000, the Battered Immigrant Women
Protection Act of 2000, the Child Citizenship Act of 2000,
and the Violence Against Women Act of 1994, and address
gaps and ambiguities that have hindered correct and efficient
eligibility determination by CSO staff.

Reasons Supporting Proposal: Current rules do not
reflect recent changes in federal law, including the Victims of
Trafficking and Violence Protection Act of 2000, the Bat-
tered Immigrant Women Protection Act of 2000, the Child
Citizenship Act of 2000, and the Violence Against Women
Actof 1994. Gaps and ambiguities in current rule have led to
frequent requests for policy clarification from CSO staff.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Tom Berry, 1009 College
S.E., Lacey, WA 98504, (360) 413-3102.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is necessary because of federal law, 8 U.S.C. Sec-
tion 1641(c) (Violence Against Women Act of 1994); 22
U.S.C. Section 7105(b) (Victims of Trafficking and Violence
Protection Act of 2000); Public Law 106-386 Title V (Bat-
tered Immigrant Women Protection Act of 2000); Public Law
106-395 Title I (Child Citizenship Act of 2000).

Explanation of Rule, its Purpose, and Anticipated
Effects: Rule: New sections WAC 388-424-0001 Citizen-
ship and alien status—Definitions, 388-424-0006 Citizenship
and alien status—Date of entry, 388-424-0007 Citizenship
and alien status—Armed services or veteran status, 388-424-
0008 Citizenship and alien status—Work quarters, 388-424-
0009 Citizenship and alien status—Social security number
(SSN) requirements, and 388-424-0016 Citizenship and alien
status—Immigrant eligibility restrictions for state medical
benefits; repealing WAC 388-424-0005 The effect of citizen-
ship and alien status on eligibility for benefits; and amending
WAC 388-424-0010 Citizenship and alien status—Immi-
grant eligibility restrictions for TANF and medical benefits,
including Medicaid and SCHIP, 388-424-0015 Citizenship
and alien status—Immigrant eligibility restrictions for the
SFA, GA, and ADATSA programs, 388-424-0020 How does
my alien status impact my eligibility for federally-funded
Washington Basic Food program benefits?, and 388-424-
0025 How does my alien status impact my eligibility for
state-funded benefits under the Washington Basic Food pro-
gram? .

Purpose and Effect: See Purpose, Summary, and Rea-
sons Supporting Proposal above.

Proposal Changes the Following Existing Rules: See
Purpose, Summary, and Reasons Supporting Proposal above.

RCW 74.04.050,
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No small business economic impact statement has been
prepared under chapter 19.85 RCW. This proposed rule does
not have an economic impact on small businesses, it only
affects DSHS clients.

RCW 34.05.328 does not apply to this rule adoption.
These amendments are exempt as allowed under RCW
34.05.328 (5)(b)(vii) which states in-part, "[t]his section does
not apply to...rules of the department of social and health ser-
vices relating only to client medical or financial eligibility
and rules concerning liability for care of dependents.” The
rules are also exempt under RCW 34.05.328 (5)(b)(v), which
states in part, "[t]his section does not apply to rules adopting
or incorporating by reference without material change federal
statutes or regulations...". This rule adopts federal assistance
eligibility standards contained in the Victims of Trafficking
and Violence Prevention [Protection] Act of 2000 (22 U.S.C.
Section 7105(b)), the Battered Immigrant Women Protection
Act of 2000 (Public Law No. 106-386, Title V), the Violence
Against Women Act of 1994 (8 U.S.C. Section 1641(c)), and
the Child Citizenship Act of 2000 (P.L. 106-395, Title I).

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on June 22, 2004, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by June 17,2004, phone
(360) 664-6094, TTY (360) 664-6178, e-mail FernAX
@dshs.wa.gov [fernaax @dshs.wa.gov].

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, mail to P.O. Box 45850, Olympia, WA 98504-5850,
deliver to 4500 10th Avenue S.E., Lacey, WA, fax (360) 664-
6185, e-mail fernaax @dshs.wa.gov, by 5:00 p.m., June 22,
2004.

Date of Intended Adoption: No earlier than June 23,
2004.

April 30, 2004
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

NEW SECTION

WAC 388-424-0001 Citizenship and alien status—
Definitions. ""American Indians" born outside the United
States. American Indians born outside the U.S. are eligible
for benefits without regard to immigration status or date of
entry if:

(1) They were bomn in Canada and are of fifty percent
American Indian blood (but need not belong to a federally-
recognized tribe); or

(2) They are members of a federally-recognized Indian
tribe or Alaskan Native village or corporation.

""Hmong or Highland Lao." These are members of the
Hmong or Highland Laotian tribe, which rendered military
assistance to the U.S. during the Vietnam era (August 5, 1964
to May 7, 1975), and are "lawfully present” in the United
States. This category also includes the spouse (including un-
remarried widow or widower) or unmarried dependent child
of such tribe members.
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""Nonimmigrants." These individuals are allowed to
enter the U.S. for a specific purpose, usually for a limited
time. Examples include:

(1) Tourists,

(2) Students,

(3) Business visitors.

"PRUCOL" (Permanently residing under color of
Iaw) aliens. These are individuals who:

(1) Are not "qualified aliens" as described below; and

(2) Intend to reside indefinitely in the U.S.; and

(3) United States Citizenship and Immigration Services
or USCIS (formerly the Immigration and Naturalization Ser-
vice or INS) knows are residing in the U.S. and is not taking
steps to enforce their departure.

"Qualified aliens.”” Federal law defines the following
groups as "qualified aliens.” All those not listed below are
considered "nonqualified:"

(1) Abused spouses or children, parents of abused chil-
dren, or children of abused spouses, who have either:

(a) A pending or approved I-130 petition or application
to immigrate as an immediate relative of a U.S. citizen or as
the spouse or unmarried son or daughter of a Lawful Perma-
nent Resident (LPR) - see definition of LPR below; or

(b) A notice of "prima facie" approval of a pending self-
petition under the Violence Against Women Act (VAWA);
or

(c) Proof of a pending application for suspension of
deportation or cancellation of removal under VAWA; and

(d) The alien no longer resides with the person who com-
mitted the abuse.

(e) Children of abused persons who meet the conditions
above retain their "qualified alien” status even after they
become adults.

(B An abused person who has initiated a self-petition
under VAWA but has not received notice of prima facie
approval is not a "qualified alien” but is considered PRU-
COL. An abused person who continues to reside with the
person who committed the domestic violence is also PRU-
COL. For a definition of PRUCOL, see above.

(2) Amerasians who were born to U.S. citizen armed
services members in Southeast Asia during the Vietnam war.

(3) Individuals who have been granted asylum under
Section 208 of the Immigration and Nationality Act (INA).

(4) Individuals who were admitted to the U.S. as condi-
tional entrants under Section 203 (a)(7) of the INA prior to
April 1, 1980.

(5) Cuban/Haitian entrants. These are nationals of
Cuba or Haiti who were paroled into the U.S. or given other
special status. ‘

(6) Individuals who are lawful permanent residents
(LPRs) under the INA.

(7) Persons who have been granted parole into the U.S.
for at least a period of one year (or indefinitely) under Section
212 (d)(5) of the INA, including "public interest” parolees.

(8) Individuals who are admitted to the U.S. as refugees
under Section 207 of the INA.

(9) Persons granted withholding of deportation or
removal under Sections 243(h) (dated 1995) or 241 (b)(3)
(dated 2003) of the INA.
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"Undocumented aliens."
either:

(1) Entered the U.S. without inspection at the border, or

(2) Were lawfully admitted but have lost their status.

"U.S. citizens."”

(1) The following individuals are considered to be citi-
zens of the U.S.:

(a) Persons born in the U.S. or its territories (Guam,
Puerto Rico, and the U.S. Virgin Islands; also residents of the
Northern Mariana Islands who elected to become U.S. citi-
zens); or

(b) Legal immigrants who have naturalized after immi-
grating to the U.S.

(2) Persons born abroad to at least one U.S. citizen par-
ent may be U.S. citizens under certain conditions.

(3) Individuals under the age of eighteen automatically
become citizens when they meet the following three condi-
tions on or after February 27, 2001:

(a) The child is a lawful permanent resident (LPR);

(b) At least one of the parents is a U.S. citizen by birth or
naturalization; and

(c) The child resides in the U.S. in the legal and physical
custody of the citizen parent.

(4) For those individuals who turned eighteen before
February 27, 2001, the child would automatically be a citizen
if still under eighteen when he or she began lawful permanent
residence in the U.S. and both parents had naturalized. Such
a child could have derived citizenship when only one parent
had naturalized if the other parent were dead, a U.S. citizen
by birth, or the parents were legally separated and the natural-
izing parent had custody.

"U.S. nationals."” A U.S. national is a person who owes
permanent allegiance to the U.S. and may enter and work in
the U.S. without restriction. The following are the only per-
sons classified as U.S. nationals:

(1) Persons born in American Samoa or Swain's Island
after December 24, 1952; and

(2) Residents of the Northern Mariana Islands who did
not elect to become U.S. citizens.

"Victims of trafficking.” Victims of trafficking are
adults or children who have been brought into the U.S. under
conditions of prostitution, slavery, or forced labor. Under
federal law, they are to be treated the same as refugees. Vic-
tims of trafficking must have been certified or had their eligi-
bility approved by the federal Office of Refugee Resettle-
ment (ORR) as a victim of trafficking under the Victims of
Trafficking and Violence Protection Act of 2000.

These are persons who

NEW SECTIO

WAC 388-424-0006 Citizenship and alien status—
Date of entry. (1) A person who physically entered the U.S.
prior to August 22, 1996 and who continuously resided in the
U.S. prior to becoming a "qualified alien” (as defined in
WAC 388-424-0001) is not subject to the five-year bar on
TANF, nonemergency Medicaid, and SCHIP.

(2) A person who entered the U.S. prior to August 22,
1996 but became "qualified” on or after August 22, 1996, or
who physically entered the U.S. on or after August 22, 1996
and who requires five years of residency to be eligible for
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federal Basic Food, can only count years of residence during
which they were a "qualified alien.”

(3) A person who physically entered the U.S. on or after
August 22, 1996 is subject to the five-year bar on TANF,
nonemergency Medicaid, and SCHIP unless exempt. The
five-year bar starts on the date that "qualified" status is
obtained.

(4) The following "qualified aliens," as defined in WAC
388-424-0001, are exempt from the five-year bar:

(a) Amerasian lawful permanent residents;

(b) Asylees;

(c) Conditional entrants;

(d) Cuban/Haitian entrants;

(e) Persons granted withholding of deportation or
removal;

(f) Refugees;

() Victims of trafficking who have been certified or had
their eligibility approved by the office of refugee resettlement
(ORR);

(h) Lawful permanent residents, public interest parolees,
or battered aliens, as defined in WAC 388-424-0001, who are
also an armed services member or veteran as described in
WAC 388-424-0007 or who meet the work quarters require-
ment described in WAC 388-424-0008.

NEW SECTION

WAC 388-424-0007 Citizenship and alien status—
Armed services or veteran status. (1) An immigrant in one
of the following categories is considered a member of the
armed forces or a veteran for purposes of establishing eligi-
bility for federal means-tested benefits as defined in WAC
388-424-0008:

(a) On active duty in the U.S. military, other than active
duty for training; or

(b) An honorably discharged U.S. veteran; or

(c) A veteran of the military forces of the Philippines
who served prior to July 1, 1946, as described in Title 38,
Section 107 of the U.S. Code; or

(d) The spouse, un-remarried widow or widower, or
unmarried dependent child of a veteran or active duty service
member.

(2) An immigrant as described in subsection (1) above is
not subject to the five-year bar on TANF, nonemergency
Medicaid, and SCHIP (see WAC 388-424-0010).

(3) An immigrant as described in subsection (1) above
who is also a "qualified alien" as described in WAC 388-424-
0020 (1)(b)(i) is eligible for federal Basic Food.

(4) An immigrant is not subject to sponsor deeming in
state funded programs (see WAC 388-450-0156 (4)(c)) if in
any of the categories in subsection (1) above or if:

(a) Employed by an agency of the U.S. government or
served in the armed forces of an allied country during a mili-
tary conflict between the U.S. and a military opponent; or

(b) The spouse, un-remarried widow or widower, or
unmarried dependent child of a person in subsection (4)(a) of
this section.

Proposed
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NEW SECTION

WAC 388-424-0008 Citizenship and alien status—
Work quarters. (1) The following are considered federal
means-tested benefits: Temporary assistance for needy fam-
ilies (TANF), nonemergency Medicaid, state children's
health insurance program (SCHIP), Supplemental Security
Income (SSI), and federal Basic Food.

(2) An immigrant can receive credit for work quarters
by:

(a) Earning enough money to qualify for work quarters;

(b) Getting credit for work quarters earned by a parent or
step parent while the alien was under eighteen (including
quarters earned before the alien was born); and

(c) Getting credit for work quarters earned by a spouse
during the marriage (including a now deceased spouse) or
during a period when a couple "hold themselves out” as mar-
ried.

(3) An immigrant may receive credit for work quarters
earned while residing in the U.S. regardless of their (or their
family member's) immigration status at the time the money
was earned.

(4) An immigrant cannot receive credit for a work quar-
ter on or after January 1, 1997 if the person earning or being
credited with the work quarter received a federal means-
tested benefit during the quarter.

(5) If the person earning the quarter applied for a federal
means-tested benefit during the fortieth quarter and the per-
son earning the quarter earned enough money to qualify for
benefits before applying for benefits, the quarter is credited.

(6) An immigrant can be provisionally credited with
forty work quarters for up to six months while awaiting veri-
fication of work quarters only if:

(a) SSA responded that the immigrant (and spouse and
parents) has less than forty quarters, but SSA is making an
investigation to see if more quarters can be credited; or

(b) The immigrant has turned in a request to another fed-
eral agency for proof of the immigrant’s eligible alien status
and the agency has accepted the request.

NEW SECTION

WAC 388-424-0009 Citizenship and alien status—
Social Security Number (SSN) requirements. (1) A "qual-
ified alien," as defined in WAC 388-424-0001, who has
applied for a Social Security number (SSN) as part of their
application for benefits cannot have benefits delayed, denied,
or terminated pending the issuance of the SSN by the Social
Security Administration (SSA).

(2) The following immigrants are not required to apply
for an SSN:

(a) An alien, regardless of immigration status, who is
applying for a program listed in WAC 388-476-0001;

(b) A PRUCOL alien as defined in WAC 388-424-0001;

(c) Members of a household who are not applying for
benefits for themselves; and

(d "Qualified aliens,” as defined in WAC 388-424-
0001, who are not eligible for an SSN because they are not
authorized to work in the U.S.

(3) An immigrant who is otherwise eligible for benefits
may choose not to provide the department with an SSN with-
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out jeopardizing the eligibility of others in the household.
See WAC 388-450-0140 for how the income of such individ-
uals is treated.

AMENDATORY SECTION (Amending WSR 02-17-030,
filed 8/12/02, effective 9/12/02)

WAC 388-424-0010 Citizenship and alien status—
Eligibility ((requirements)) restrictions for the temporary
assistance for needy families program and medical bene-
fits, including nonemergency Medicaid and the state chil-
dren's health insurance program (SCHIP). (1) ((Qualified

™ ’ ibed-in WAC 388 424-0005(3)-wl

To receiv TANF r medical benefits you must meet all other
eligibility requirements and be one of the following as
defined in WAC 388-424-0001:

WSR 04-10-100

(a) A U.S. citizen;

(b) A U.S. pational;

(c) An American Indian born outside the U.S.;

(d) A "qualified alien";

(e) A victim of trafficking: or

() A Hmong or Highland Lao.

(2) A "qualified alien” who first physically entered the
U.S. before August 22, 1996 as described in WAC 388-424-
0006(1) may receive TANF, nonemergency Medicaid, and
SCHIP benefits.

(3) A "qualified alien” who first physically entered the
U.S. on or after August 22, 1996 cannot receive TANF. non-
emergency Medicaid. or SCHIP for five years after obtaining
status as a qualified alien unless he or she is an alien as
described under WAC 388-424-0006(4).

(4) An alien who is ineligible for TANF, nonemergency

Medicaid. or SCHIP because of the five-year bar or because
of their immigration status may be eligible for:

(a) Emergency benefits as described in WAC 388-424-
0018 (consolidated emergency assistance program) and

WAC 388-438-0110 (alien emergency medical program); or

(b) State-funded cash or chemical dependency benefits
as described in WAC 388-424-0015 (SFA, GA and

ADATSA) and medical benefits as described in WAC 388-
424-0016; or

(c) Pregnancy medical benefits as described in WAC
388-462-0015.

AMENDATORY SECTION (Amending WSR 00-08-060,
filed 3/31/00, effective 4/1/00)

WAC 388-424-0015 ((Eitizenship-and-alien-status-))
Immigrant eligibility ((zequirements)) restrictions for the
state family assistance ((program—(SFA))), general assis-
tance, and ADATSA programs. (1) To receive state family
assistance (SFA) benefits, you must be:

() (@ A ((qualified-alien—whe—is—net—eligible—for
21 e the & odofinelicibil

) . :

o) Anali o E}]A iding—in—the_UL-S-
underecolorofdaw-PRUCOL-as-defined-in-WAC388-424-
0005(4))) "qualified alien" as defined in WAC 388-424-0001
who is ineligible for TANF due to the five-year bar as
described in WAC 388-424-0006(3); or

(b) A PRUCOL alien as defined in WAC 388-424-0001,
including a noncitizen American Indian who does not meet
the criteria in WAC 388-424-0001.

(2) To receive general assistance (GA) benefits, you
must be ineligible for the TANF, SFA, or SSI program for a
reason other than faijlure to cooperate with program require-
ments, and belong to one of the following groups as defined
in WAC 388-424-0001:

(a) A U.S. citizen;

b) A U.S. national;

{c) An American Indian born outside the U.S.;

(d) A "qualified alien"” or similarly defined lawful immi-
grant such as Hmong or Highland Lao or victim of traffick-

ing; or
(e) A PRUCOL aljen.

Proposed
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(3) To receive ADATSA benefits, you must belong to -Yeuare-under-age-eighteen:
one of the following groups as defined in WAC 388-424- fri-You-weretawfully residingin-the U-S—on-August
0001: :

(a) A U.S. citizen;

(b) A U.S. national; this-subseetion-but-belons Re he e -Sroups:

(c) An American Indian born outside the U.S.; &-You-areJegally residing-in-the-U-S-—and-are-a-Hmong

(d) A "qualified alien" or similarly defined lawful immi- or-Highland-Laetian-tribal-members-Gineluding-the-tribal
grant such as Hmong or Highland Lao or victim of traffick- members—spouse-and-dependent-children)-when-the-tribe
mng; or assistedU-S- by-tald part-in-a-milita gsche

(e) A PRUCOI, alien.

NEW SECTION

WAC 388-424-0016 Citizenship and alien status—
Immigrant eligibility restrictions for state medical bene-
fits. (1) To receive general assistance medical (medical care
services) you must meet the alien requirements of general
assistance as described in WAC 388-424-0015(2) and be a
recipient of general assistance cash.

(2) To receive medical benefits for pregnancy, you must
be ineligible for other programs as described in WAC 388-
462-0015, verify you are pregnant, and be:

(a) A "qualified alien" who is ineligible for TANF due to
the five-year bar as described in WAC 388-424-0006(3);

" (b) PRUCOL as defined in WAC 388-424-0001; or

(c) An undocumented alien as defined in WAC 388-424-

0001.

AMENDATORY SECTION (Amending WSR 03-05-029,
filed 2/10/03, effective 4/1/03)

WAC 388-424-0020 How does my alien status impact
my eligibility for the federally-funded Washington Basic
Food program benefits? (1) If you are ((net)) a U.S. citizen
or U.S. national (( ithi i
three-eategories;)) as defined in WAC 388-424-0001 and
meet all other eligibility requirements, ((in-erderte)) you
may receive federal Basic Food benefits((:

(2) If you are not a U.S. citizen or U.S. national, you
must fall within (a) or (b) of this subsection, and meet all
other eligibility requirements, in order to receive federal
Basic Food benefits:

(a) You are a member of one of the following groups of

"qualified aliens" or similarly defined lawful immigrants as
defined in WAC 388-424-0001:

i) Amerasian;
(ii) Asylee;
plemental-Seeu eriteria blindness-or-dis (iii) Cuban or Haitian entrant;
ability; (iv) Deportation or removal withheld: '
© @v)-Yeouhave lived-in-the U-S—as-a"qualified -alienas (v) Refugee;
deseribed-in-WAC-388-424-0005-for-atleastfive-years; (vi) Victim of trafficking;

Proposed [12]
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(vii) Noncitizen American Indian; or
(viii) Hmong or Highland Lao tribal member.

b)(i) You are a member of one of the following groups
of qualified aliens as defined in WAC 388-424-0001:

(A) Conditional entrant;

(B) Lawful permanent resident (LPR);

(C) Paroled for one vear or more; or

(D) Victim of domestic violence or parent or child of a
victim.

(ii) And, one of the following also applies to you:

(A) You have worked or can get credit for forty Social

Security Administration (SSA) work quarters - as described
in WAC 388-424-0008;

(B) You are an active duty personnel or honorably dis-
charged veteran of the U.S. military or you are the spouse,
unmarried surviving spouse, or unmarried dependent child of
someone who meets this requirement, as described in WAC
388-424-0007(1);

(C) You receive cash or medical benefits based on Sup-

plemental Security Income (SSI) criteria for blindness or dis-
ability;
D) You have lived in the U.S. as a "qualified alien” as

described in WAC 388-424-0001 for at least five years;

(E) You are under age eighteen; or

(F) You were lawfully residing in the U.S. on August 22,
1996 and were born on or before August 22. 1931.

(3) If you are ineligible for federal Basic Food benefits

due to your alien status, you may be eligible for state Basic
Food benefits (see WAC 388-424-0025).

AMENDATORY SECTION (Amending WSR 03-05-029,
filed 2/10/03, effective 4/1/03)

WAC 388-424-0025 How does my alien status impact
my eligibility for state-funded benefits under the Wash-
ington Basic Food program? To receive state-funded bene-
fits under the Washington Basic Food program ((Basie
Feed))), you must be one of the following:

(1) A "qualified alien,” as defined in WAC ((388-424-
0005)) 388-424-0001, who does not meet the eligibility
requirements under WAC 388-424-0020 to receive federally-
funded Basic Food benefits; or

(2) An alien who does not meet the definition of a quali-
fied alien as defined in WAC ((388-424-0005)) 388-424-
0001 but who is((z

¢e))) Permanently Residing Under Color of Law (PRU-
COL) in the United States as defined in WAC ((388-424-

0005¢4)) 388-424-0001.

WSR 04-10-101

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 388-424-0005 The effect of citizenship and
alien status on eligibility for

benefits.

WSR 04-10-101
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed May 4, 2004, 3:30 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
01-192.

Title of Rule: Amending chapter 388-71 WAC, Home
and community services and programs; chapter 388-72A
WAC, Comprehensive assessment reporting evaluation
(CARE) tool; and chapter 388-515 WAC, Alternate living—
Institutional medical.

Purpose: In establishing the medically needy (MN) in-
home waiver program, the department will adopt rules to
establish eligibility criteria, applicable income standards, and
amending other sections as needed.

Statutory Authority for Adoption: RCW 74.09.700,
74.08.090, 74.04.050, 74.39A.030, and 74.09.575.

Statute Being Implemented: RCW  74.09.700,
74.39A.030, ESHB 2459, section 206 (6)(b), chapter 276,
Laws of 2004.

Summary: See Purpose above.

Reasons Supporting Proposal: MN in-home waiver pro-
gram rules are proposed to comply with ESHB 2459, chapter
276, Laws of 2004. Section 206 (6)(b), authorizes a waiver
program to include coverage for in-home care.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Marrianne Backous/Sue
Poltl, P.O. Box 45600, Olympia, WA 98504-5600, (360)
725-2535/902-8474.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is necessary because of federal court decision,
Townsend v. DSHS, U.S. District Court, Western District of
Washington, No. C 00-0944Z, Stipulated Agreement and
Order.

Explanation of Rule, its Purpose, and Anticipated
Effects: Amending chapter 388-71 WAC, Home and com-
munity services and programs; chapter 388-72A WAC, Com-
prehensive assessment reporting evaluation (CARE) tool;
and adding a new section to chapter 388-515 WAC, Alternate
living—Institutional medical.

In establishing the medically needy (MN) in-home
waiver program, the department will adopt rules to establish
eligibility criteria, applicable income standards, and amend-
ing other sections as needed.

Proposed
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Proposal Changes the Following Existing Rules: Exist-
ing rules are amended to incorporate the medically needy
(MN) in-home waiver program.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
analyzed the rules and concluded that no new cost will be
imposed on businesses.

RCW 34.05.328 does not apply to this rule adoption.
Establishing the medically needy in-home waiver program is
specifically dictated by the legislature in section 206(6),
chapter 276, Laws of 2004, and rules concerning this pro-
gram are exempt under RCW 34.05.328 (5)(b)(v). Other
rules in this proposal establish client medical or financial eli-
gibility for in-home care services, and are exempt under
RCW 34.05.328 (5)(b)(vii). .

Hearing Location: Blake Office Park (behind Goodyear

- Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,

WA 98503, on June 22, 2004, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by June 18, 2004, phone
(360) 664-6094, TTY (360) 664-6178, e-mail fernaax @dshs.
wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, mail to P.O. Box 45850, Olympia, WA 98504-5850,
deliver to 4500 10th Avenue S.E., Lacey, WA, fax (360) 664-
6185, e-mail fernaax @dshs.wa.gov, by 5:00 p.m., June 22,
2004.

Date of Intended Adoption: Not earlier than June 23,
2004.

April 30, 2004
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 03-24-001,
filed 11/19/03, effective 12/20/03)

WAC 388-71-0194 Home and community services—
Nursing services. (1) Upon department or designee referral,
a registered nurse will consult about or visit a community
options program entry system (COPES) client, Medically
Needy Residential Waiver (MNRW) client, Medically Needy
In-home Waiver (MNIW) client, or a Medicaid personal care
client to perform a nursing service which may include the fol-
lowing activities:

(a) Nursing assessment/reassessment;

(b) Instruction to care providers and clients;

(c) Care coordination;

(d) File review;

(e) Evaluation.

(2) The frequency and scope of the nursing service will
be based on individual client need.

(3) This nursing service will not be provided if activities
duplicate services that the client is receiving from some other
resource. Coordination and/or referrals to appropriate health
care providers will occur as necessary.

(4) The registered nurse providing this service will not
perform skilled treatment except in the event of an emer-
gency. A skilled treatment is care that would require authori-
zation, prescription, and supervision by an authorized practi-
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tioner prior to its provision by a nurse, for example, medica-
tion administration or wound care such as debridement. The
need for any skilled medical or nursing treatments will be
referred to a health care provider, a home health agency or
((®)) other appropriate resource.

(5) The registered nurse must document the result of the
nursing service provided on a department-approved form.
The registered nurse provides a copy to the staff who has case
management responsibility.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending WSR 04-04-042,
filed 1/29/04, effective 2/29/04)

WAC 388-71-0202 Long-term care services—Defini-
tions. The department shall use the definition in this section
for long-term care services.

"Long-term care services'' means the services admin-
istered directly or through contract by the aging and adult ser-
vices administration of the department, including but not lim-
ited to nursing facility care and home and community ser-
vices. .

"Aged person' means a person sixty-five years of age
or older.

""Agency provider'' means a licensed home care agency
or a licensed home health agency having a contract to provide
long-term care personal care services to a client in the client's
own home.

"Application" means a written request for medical
assistance or long-term care services submitted to the depart-
ment by the applicant, the applicant’s authorized representa-
tive, or, if the applicant is incompetent or incapacitated,
someone acting responsibly for the applicant. The applicant
shall submit the request on a form prescribed by the depart-
ment.

"Assessment'' or ''reassessment'’’ means an inventory
and evaluation of abilities and needs based on an in-person
interview in the client's own home or other place of resi-
dence.

"Attendant care' means the chore personal care ser-
vice provided to a grandfathered client needing full-time care
due to the client's need for:

(1) Assistance with personal care; or

(2) Protective supervision due to confusion, forgetful-
ness, or lack of judgment. Protective supervision does not
include responsibilities a legal guardian should assume such
as management of property and financial affairs.

""Authorization' means an official approval of a depart-
mental action, for example, a determination of client eligibil-
ity for service or payment for a client's long-term care ser-
vices. ‘

"Blind person” means a person determined blind as
described under WAC 388-511-1105 by the division of dis-
ability determination services of the medical assistance
administration.

"Categorically needy’ means the financial status of a
person as defined under WAC 388-500-0005.
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""Client" means an applicant for service or a person cur-
rently receiving services. ’

" Community residence'' means:

(1) The client's "own home" as defined in this section;

(2) Licensed adult family home under department con-
tract;

(3) Licensed boarding home under department contract;

(4) Licensed children's foster home;

(5) Licensed group care facility, as described in chapter
388-148 WAC; or

(6) Shared living arrangement as defined in this section.

"Community spouse’ means a person as described
under WAC 388-513-1365 (1)(b).

""Contracted program'' means services provided by a
licensed and contracted home care agency or home health
agency.

"COPES" means community options program entry
system.

"Departiment'’ means the state department of social and
health services.

"Direct personal care services' means verbal or phys-
ical assistance with tasks involving direct client care which
are directly related to the client's disabling condition. Such
assistance is limited to allowable help with the tasks of ambu-
lation, bathing, body care, dressing, eating, personal hygiene,
positioning, self-medication, toileting, transfer, as defined in
"'personal care services'' below.

"Disabled” means a person determined disabled as
described under WAC 388-511-1105 by the division of dis-
ability determination services of the medical assistance
administration.

"Disabling condition' means a condition which pre-
vents a person from self-performance of personal care tasks
without assistance.

"Estate recovery'' means the department's activity in
recouping funds after the client’s death which were expended
for long-term care services provided to the client during the
client's lifetime per WAC 388-527-2742.

"Grandfathered client'' means a chore personal care
services client approved for either:

(1) Attendant care services provided under the chore per-
sonal care program when these services began before April 1,
1988; and

(2) Family care services provided under the chore per-
sonal care program when these services began before Decem-
ber 14, 1987; and

(3) The client was receiving the same services as of June
30, 1989; and

(4) Chore personal services when these services began
before August 1, 2001.

""Home health agency'’ means a licensed:

(1) Agency or organization certified under Medicare to
provide comprehensive health care on a part-time or intermit-
tent basis to a patient in the patient's place of residence and
reimbursed through the use of the client's medical identifica-
tion card; or

(2) Home health agency, certified or not certified under
Medicare, contracted and authorized to provide:

(a) Private duty nursing; or
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(b) Skilled nursing services under an approved Medicaid
waiver program.

"Household assistance'’ means assistance with inciden-
tal household tasks provided as an integral, but subordinate
part of the personal care furnished directly to a client by and
through the long-term care programs as described in this
chapter. Household assistance is considered an integral part
of personal care when such assistance is directly related to the
client's medical or mental health condition, is reflected in the
client's service plan, and is provided only when a client is
assessed as needing personal care assistance with one or more
direct personal care tasks. Household assistance tasks
include travel to medical services, essential shopping, meal
preparation, laundry, housework, and wood supply.

"Income’ means "income’ as defined under WAC
388-500-0005.

"Individual provider' means a person employed by a
community options program entry system (COPES), Medi-
cally Needy Waiver Services, or Medicaid personal care cli-
ent when the person:

(1) Meets or exceeds the qualifications as defined under
WAC 388-71-0500 through ((388-71-05640)) 388-71-0580;

(2) Has signed an agreement to provide personal care
services to a client; and

(3) Has been authorized payment for the services pro-
vided in accordance with the client's service plan.

"Individual provider program (IPP)"" means a method
of chore personal care service delivery where the client
employs and supervises the chore personal care service pro-
vider.

"Institution'’ means an establishment which furnishes
food, shelter, medically-related services, and medical care to
four or more persons unrelated to the proprietor. ''Institu-
tion'' includes medical facilities, nursing facilities, and insti-
tutions for the mentally retarded, but does not include correc-
tional institutions.

"Institutional eligible client"" means a person whose
eligibility is determined under WAC 388-513-1315.

"Institutionalized client" means the same as defined in
WAC 388-513-1365(f).

"Institutional spouse’ means a person described under
WAC 388-513-1365 (1)(e). .

"Medicaid" means the federal aid Title XIX program
under which medical care is provided to:

(1) Categorically needy as defined under WAC 388-500-
0005; and »

(2) Medically needy as defined under WAC 388-500-
0005.

""Medical assistance'’ means the federal aid Title XIX
program under which medical care is provided to the categor-
ically needy as defined under WAC 388-500-0005.

"Medical institution'" means an institution defined
under WAC 388-500-0005.

"Medically necessary'’ and "'medical necessity'' mean
the same as defined under WAC 388-500-0005.

"Medically oriented tasks'' means direct personal care
services and household assistance provided as an integral but
subordinate part of the personal care and supervision fur-
nished directly to a client.
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""Mental health professional'" means a person defined
under WAC 388-865-0150. '

"Own home" means the client's present or intended
place of residence:

(1) In a building the client rents and the rental is not con-
tingent upon the purchase of personal care services as defined
in this section; or

(2) In a building the client owns; or

(3) In a relative's established residence; or

(4) In the home of another where rent is not charged and
residence is not contingent upon the purchase of personal
care services as defined in this section.

"Personal care aide' means a person meeting the

- department's qualification and training requirements and pro-

viding direct personal care services to a client. The personal
care aide may be an employee of a contracted agency pro-
vider or may be an individual provider employed by the cli-
ent.

"Personal care services' means both physical assis-
tance and/or prompting and supervising the performance of
direct personal care tasks and household tasks, as listed in (1)
through (17) of this subsection. Such services may be pro-
vided for clients who are functionally unable to perform all or
part of such tasks or who are incapable of performing the
tasks without specific instructions. Personal care services do
not include assistance with tasks that are age appropriate for
children under age eighteen or performed by a licensed health
professional.

(1) "Ambulation’ means assisting the client to move

around. Ambulation includes supervising the client when
walking alone or with the help of a mechanical device such as
a walker if guided, assisting with difficult parts of walking
such as climbing stairs, supervising the client if client is able
to propel a wheelchair if guided, pushing of the wheelchair,
and providing constant or standby physical assistance to the
client if totally unable to walk alone or with a mechanical
device. :
(2) "Bathing" means assisting a client to wash. Bathing
includes supervising the client able to bathe when guided,
assisting the client with difficult tasks such as getting in or
out of the tub or washing back, and completely bathing the
client if totally unable to wash self.

(3) "Body care" means assisting the client with exer-
cises, skin care including the application of nonprescribed
ointments or lotions, changing dry bandages or dressings
when professional judgment is not required and pedicure to
trim toenails and apply lotion to feet. In adult family homes
or in licensed boarding homes contracting with DSHS to pro-
vide assisted living services, dressing changes using clean
technique and topical ointments must be delegated by a reg-
istered nurse in accordance with chapter 246-840 WAC.
"Body care" excludes:

(a) Foot care for clients who are diabetic or have poor
circulation; or

(b) Changing bandages or dressings when sterile proce-
dures are required.

(4) "Dressing" means assistance with dressing and
undressing. Dressing includes supervising and guiding client
when client is dressing and undressing, assisting with diffi-
cult tasks such as tying shoes and buttoning, and completely
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dressing or undressing client when unable to participate in
dressing or undressing self.

(5) "Eating" means assistance with eating. Eating
includes supervising client when able to feed self if guided,
assisting with difficult tasks such as cutting food or buttering
bread, and feeding the client when unable to feed self.

(6) "Essential shopping' means assistance with shop-
ping to meet the client's health care or nutritional needs. Lim-
ited to brief, occasional trips in the local area to shop for food,
medical necessities, and household items required specifi-
cally for the health, maintenance, and well-being of the cli-
ent. Essential shopping includes assisting when the client can
participate in shopping and doing the shopping when the cli-
ent is unable to participate.

(7) "Housework'' means performing or helping the cli-
ent perform those periodic tasks required to maintain the cli-
ent in a safe and healthy environment. Activities performed
include such things as cleaning the kitchen and bathroom,
sweeping, vacuuming, mopping, cleaning the oven, and
defrosting the freezer, shoveling snow. Washing inside win-
dows and walls is allowed, but is limited to twice a year.
Assistance with housework is limited to those areas of the
home which are actually used by the client. This task is not a
maid service and does not include yard care.

(8) "Laundry" means washing, drying, ironing, and
mending clothes and linens used by the client or helping the
client perform these tasks.

(9) ""Meal preparation’ means assistance with prepar-
ing meals. Meal preparation includes planning meals includ-
ing special diets, assisting clients able to participate in meal
preparation, preparing meals for clients unable to participate,
and cleaning up after meals. This task may not be authorized
to just plan meals or clean up after meals. The client must
need assistance with actual meal preparation.

(10) ""Personal hygiene'' means assistance with care of
hair, teeth, dentures, shaving, filing of nails, and other basic
personal hygiene and grooming needs. Personal hygiene
includes supervising the client when performing the tasks,
assisting the client to care for the client's own appearance,
and performing grooming tasks for the client when the client
is unable to care for own appearance.

(11) ""Positioning' means assisting the client to assume
a desired position, assistance in turning and positioning to
prevent secondary disabilities, such as contractures and bal-
ance deficits or exercises to maintain the highest level of
functioning which has already been attained and/or to prevent
the decline in physical functional level. (Range of motion
ordered as part of a physical therapy treatment is not
included.)

(12) "'Self-medication' means assisting the client to
self-administer medications prescribed by attending physi-
cian. Self-medication includes reminding the client of when
it is time to take prescribed medication, handing the medica-
tion container to the client, and opening a container.

(13) ""Supervision' means being available to:

(a) Help the client with personal care tasks that cannot be
scheduled, such as toileting, ambulation, transfer, position-
ing, some medication assistance; and

(b) Provide protective supervision to a client who cannot
be left alone because of impaired judgment.
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(14) "Toileting”" means assistance with bladder or
bowel functions. Toileting includes guidance when the client
is able to care for own toileting needs, helping client to and
from the bathroom, assisting with bedpan routines, using
incontinent briefs on client, and lifting client on and off the
toilet. Toileting may include performing routine perineal
care, colostomy care, or catheter care for the client when cli-
ent is able to supervise the activities. In adult family homes
or in licensed boarding homes contracting with DSHS to pro-
vide assisted living services colostomy care and catheteriza-
tion using clean technique must be delegated by a registered
nurse in accordance with chapter 246-840 WAC.

(15) "Transfer' means assistance with getting in and
out of a bed or wheelchair or on and off the toilet or in and out
of the bathtub. Transfer includes supervising the client when
able to transfer if guided, providing steadying, and helping
the client when client assists in own transfer. Lifting the cli-
ent when client is unable to assist in their own transfer
requires specialized training.

(16) "Travel to medical services' means accompany-
ing or transporting the client to a physician's office or clinic
in the local area to obtain medical diagnosis or treatment.

(17) "Wood supply'’ means splitting, stacking, or carry-
ing wood for the client when the client uses wood as the sole
source of fuel for heating and/or cooking. This task is limited
to splitting, stacking, or carrying wood the client has at own
home. The department shall not allow payment for a pro-

_vider to use a chain saw or to fell trees.

""Physician’’ means a doctor of medicine, osteopathy, or
podiatry, as defined under WAC 388-500-0005.

"Plan of care' means a "'service plan" as described
under WAC 388-71-0205.

"Property owned" means any real and personal prop-
erty and other assets over which the client has any legal title
or interest.

"Provider'' or ''provider of service'' means an institu-
tion, agency, or person:

(1) Having a signed department agreement to furnish
long-term care client services; and

(2) Qualified and eligible to receive department pay-
ment.

""Relative’" means for chore personal care service, a cli-
ent's spouse, father, mother, son, or daughter.

""Service plan'' means a plan for long-term care service
delivery as described under WAC 388-71-0205.

"'SSI-related" means a person who is aged, blind, or
disabled.

"Supervision' means a person available to a long-term
care client as defined under ''personal care services."

""Supplemental Security Income (SSI)'* means the fed-
eral program as described under WAC 388-500-0005.

"Title XIX" is the portion of the federal Social Security
Act which authorizes federal funding for medical assistance
programs, e.g., nursing facility care, COPES, Medically
Needy Residential Waiver, Medically Needy In-home
Waiver, and Medicaid personal care home and community-
based services.

Medically needy (MN) medical programs provide medi-

cal coverage for people whose income is more than the cate-

gorically needy (CN) standards. While MN medical cover-
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age is more limited than CN, MN programs pay for many of

the services also covered under CN. See chapter 388-529
WAC for the MN scope of care.

"Transfer of resources’ means the same as defined
under WAC 388-513-1365 (1)(g).

""Unscheduled tasks'' means ambulation, toileting,
transfer, positioning, and unscheduled medication assistance
as described in this chapter.

AMENDATORY SECTION (Amending WSR 03-13-052,
filed 6/12/03, effective 7/13/03)

WAC 388-71-0405 What are the home and commu-
nity programs? The HCP are in-home and community resi-
dential services funded by:

(1) Community options program entry system (COPES),
authorized under RCW 74.39A.030.

(2) Medicaid personal care services (MPC), authorized
under RCW 74.09.520.

(3) Chore personal care services, a state-only funded
program authorized under RCW 74.39A.110.

(4) Medically Needy Residential Waiver, authorized
under RCW 74.09.700 and ((74-39A-041)) 74.39.041.

(5) Medically Needy In-home Waiver, authorized under

RCW 74.09.700 and 74.39.041.

AMENDATORY SECTION (Amending WSR 03-13-052,
filed 6/12/03, effective 7/13/03)

WAC 388-71-0410 What services may I receive
under HCP? You may receive the following HCP services:
(1) For COPES, MNIW. MPC or chore: Assistance in
your own home with personal care tasks and household tasks,
as defined in WAC 388-71-0202, and as applicable, assis-

tance with personal care tasks while you are out of the home

accessing community resources or working ; and
(2) For all HCP programs except MNIW: Assistance

with personal care tasks and household tasks in a residential
setting, as described in WAC 388-71-0600. Note: House-
hold tasks are included as part of the board and room rate.

(3) For COPES, MNIW, or MPC: Personal care assis-
tance when temporarily traveling out of state, as long as:

(a) Your individual provider is contracted with the state
of Washington; and

(b) The travel plans are coordinated with your social ser-
vice case manager prior to departure; and

(c) Services are authorized on your service plan prior to
departure; and

(d) Services are strictly for your personal care, which
does not include your provider's travel time, expenses, lodg-
ing or subsistence.

AMENDATORY SECTION (Amending WSR 03-24-001,
filed 11/19/03, effective 12/20/03)

WAC 388-71-0415 What other services may I receive

under the (COPES-program)) waiver-funded programs?
In addition to the services listed in WAC 388-71-0410, you
may be eligible for other services under the COPES ((ef

Medically-Needy-Residential-waiver)) , MNIW, or MNRW

as indicated in your assessment and documented in your plan
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of care. Under one of these programs you may be eligible to
receive the following services in your own home or in your
residential setting. Note: The definition of own home as
used throughout this section is defined in WAC 388-71-0202.
The definition of residential settings is defined in WAC 388-
71-0600. ~

Clients receiving waiver services in their own home
through COPES or MNIW may be eligible for the additional
services outlined in subsections (1) through (10) below.

(1) For COPES in-home clients or Medically Needy In-
home clients, adult day care if you meet the eligibility
requirements under WAC ((388-15-652)) 388-71-0708 or its
SUCCESSOr.

(2) Environmental modifications, if the minor physical
adaptations to your home:

(a) Are necessary to ensure your health, welfare and
safety;

(b) Enable you to function with greater independence in
the home;

(c) Directly benefit you medically or remedially;

(d) Meet applicable state or local codes;

(e) Adaptions or improvements to the home, which are of
general utility or add to the total square footage of the home
are excluded.

(3) Home delivered meals provides nutritional balanced
meals, limited to one meal per day, if:

(a) You are homebound and live in your own home;

(b) You are unable to prepare the meal;

(¢) You don't have a caregiver (paid or unpaid) available
to prepare this meal; and

(d) Receiving this meal is more cost-effective than hav-
ing a paid caregiver.

(4) Home health aide service tasks in your own home, if
the service tasks:

(a) Include assistance with ambulation, exercise, self-
administered medications and hands on personal care;

(b) Are beyond the amount, duration or scope of Medic-
aid reimbursed home health services (WAC ((388-551-
2100)) 388-551-2120) and are in addition to those available
services;

(c) Are health-related. Note: Incidental services such as
meal preparation may be performed in conjunction with a
health-related task as long as it is not the sole purpose of the
aide's visit; and

(d) Do not replace Medicare home health services.

(5) Personal emergency response system (PERS), if the
service is necessary to enable you to secure help in the event
of an emergency and if you:

(a) Live alone in your own home; or

(b) Are alone, in your own home, for significant parts of
the day and have no regular provider for extended periods of
time.

(6) Skilled nursing in your own home, if the service is:

(a) Provided by a registered nurse or licensed practical
nurse under the supervision of a registered nurse; and

(b) Beyond the amount, duration or scope of Medicaid-
reimbursed home health services as provided under WAC
388-551-2100.
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(7) Specialized durable and nondurable medical equip-
ment and supplies under WAC 388-543-1000, if the items
are:

(a) Medically necessary under WAC 388-500-0005; and

(b) Necessary for life support; or

(c) Necessary to increase your ability to perform activi-
ties of daily living; or

(d) Necessary for you to perceive, control, or communi-
cate with the environment in which you live; and

(e) Directly medically or remedially beneficial to you;
and

(f) In addition to and do not replace any medical equip-
ment and/or supplies otherwise provided under Medicaid
and/or Medicare.

(8) Training needs identified in the comprehensive
assessment or in a professional evaluation, if you need to
meet a therapeutic goal such as:

(a) Adjusting to a serious impairment;

(b) Managing personal care needs; or

(c) Developing necessary skills to deal with care provid-
ers.

(9) Transportation services if you live in your own home,
if the service:

(a) Provides you access to community services and
resources provided in accordance with a therapeutic goal;

(b) Is not merely diversional in nature;

(c) Is in addition to and does not replace the Medicaid-
brokered transportation or transportation services available in
the community.

(b) You are eligible for COPES; and

() You are receiving personal care from a registered or
certified nursing assistant who has completed nurse delega-
tion core training;

(d) Your medical condition is considered stable and pre-
dictable by the delegating nurse; and

(e) Services are provided in compliance with WAC 246-
840-901 through 246-840-970.

Clients receiving services in a residential setting through
COPES or MNRW may be eligible for the additional services
outlined in subsections (11) through (14) below.

(11) Specialized durable and nondurable medical equip-
ment and supplies under WAC 388-543-1000, if the items
are:

(a) Medically necessary under WAC 388-500-0005; and

(b) Necessary for life support; or

(c) Necessary to increase your ability to perform activi-
ties of daily living; or
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(d) Necessary for you to perceive, control, or communi-
cate with the environment in which you live; and

(e) Directly medically or remedially beneficial to you;
and

(f) In addition to and do not replace any medical equip-
ment and/or supplies otherwise provided under Medicaid
and/or Medicare; and

() In addition to and do not replace the services required
by DSHS contract in residential settings.

(12) Training needs identified in the comprehensive
assessment or in a professional evaluation, if you need to
meet a therapeutic goal such as:

(a) Adjusting to a serious impairment;

(b) Managing personal care needs; or

(c) Developing necessary skills to deal with care provid-
ers; and

(d) The service is in addition to and does not replace the
services required by DSHS contract in residential settings.

(13) Transportation services if you live in a residential
setting, if the service:

(a) Provides you access to community services and
resources provided in accordance with a therapeutic goal;

(b) Is not merely diversional in nature;

(c) Is in addition to and does not replace the Medicaid-
brokered transportation or transportation services available in
the community; and

(d) Does not replace the services required by DSHS con-
tract in residential settings.

Note: Clients who reside in enhanced residential care,
* assisted living or adult family homes are not eligible for
waiver funded adult day care. ,

(14) ((Nurse-delegation-services-ifs

o) Y livine i . :

o) Servi ded i L i WAC 246
840-901-threugh-246-840-970)) Skilled nursing in a residen-
tial setting, if the service is:

(a) Provided by a registered nurse or licensed practical
nurse under the supervision of a registered nurse; and

(b) Beyond the amount, duration or scope of Medicaid-
reimbursed home health services as provided under WAC
388-551-2100; and

(c) In addition to and does not replace the services

required by DSHS contract in residential settings.

AMENDATORY SECTION (Amending WSR 03-13-052,
filed 6/12/03, effective 7/13/03)

WAC 388-71-0420 What services are not covered
under HCP? HCP does not cover the following services:

(1) For chore personal care and MPC:

(a) Teaching, including teaching how to perform per-
sonal care tasks;

(b) Development of social, behavioral, recreational,
communication, or other types of community living skills;
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(c) Nursing care.

(2) Personal care services provided outside of your resi-
dence, unless the services are authorized in your written ser-
vice plan and meet the program criteria.

(3) Child care;

(4) Sterile procedures, administration of medications, or
other tasks requiring a licensed health professional, unless
authorized as an approved nursing delegation task, client self-
directed care task, or provided by a family member;

(5) Services provided over the telephone;

(6) Services provided outside the state of Washington if
chore personal care;

(7) Services to assist other household members not eligi-
ble for services;

(8) Yard care.

AMENDATORY SECTION (Amending WSR 03-13-052,
filed 6/12/03, effective 7/13/03)

WAC 388-71-0425 Who can provide HCP services?
The following types of providers may provide COPES, MPC,
MNIW., MNRW, or chore services:

(1) For in-home clients, individual providers, who must
meet the requirements outlined in WAC 388-71-0500
through ((388-H-0580)) 388-71-05909;

(2) For in-home clients, home care agencies, which must
be licensed under chapters 70.127 RCW and 246-336 WAC,
or home health agencies, licensed under chapters 70.127
RCW and 246-327 WAC;

(3) For residential clients, licensed adult family home
and boarding home providers who are contracted with DSHS
(see WAC 388-71-0600); and

(4) As applicable, service providers who have contracted
with the AAA to perform other waiver services under
COPES, Medically Needy In-home, or Medically Needy
Residential Waiver services listed in WAC 388-71-0415.

AMENDATORY SECTION (Amending WSR 03-24-001,
filed 11/19/03, effective 12/20/03)

WAC 388-71-0440 Am I eligible for MPC-funded
services? To be eligible for MPC-funded services you must:

(1) Have unmet need for substantial assistance with at
least one direct personal care task listed in WAC 388-71-
0202; or have unmet needs for minimal assistance with three
direct personal care tasks; and

(2) Be certified as Title 19 noninstitutional categorically
needy, as defined in WAC 388-500-0005.

(3) Be assessed by department staff or designee using a
department approved comprehensive assessment and have a
determination of unmet needs for HCP services.

AMENDATORY SECTION (Amending WSR 04-01-090,
filed 12/16/03, effective 1/16/04)

WAC 388-71-0465 Are there waiting lists for HCP
services? For:

(1) COPES waiver services, the department will create a
waiting list in accordance with caseload limits determined by
legislative funding. Wait listed clients will gain access in the
following manner: .
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(a) Nursing home residents wanting COPES waiver ser-
vices will be ranked first on the wait list by date of applica-
tion for services; and

(b) After nursing home residents are ranked, clients liv-
ing in the community with a higher level of need as deter-
mined by the department's comprehensive assessment will be
ranked higher on the wait list over clients with a lower level
of need; and

(c) As between two or more clients in the community
with equal need levels, clients with earlier applications for
services will have priority over later applications for services.

(2) MPC, there is no waiting list. Note: Instead of wait-
ing lists, the department may be required to revise HCP rules
to reduce caseload size, hours, rates, or payments in order to
stay within the legislative appropriation.

(3) For Medically Needy Residential Waiver or Medi-
cally Needy In-home Waiver, the department will create ((a))
waiting ((}ist)) lists for each waiver in accordance with case-
load limits determined by legislative funding. Wait listed cli-
ents will gain access in the following manner:

(a) Nursing home residents wanting MN waiver services
will be ranked first on the wait list by date of application for
services; and

(b) After nursing home residents are ranked, clients liv-
ing in the community with a higher level of need as deter-
mined by the department's comprehensive assessment will be
ranked higher on the wait list over clients with lower level of
need; and

(c) As between two or more clients in the community
with equal need levels, clients with earlier applications for
services will have priority over later applications for services.

AMENDATORY SECTION (Amending WSR 03-13-052,
filed 6/12/03, effective 7/13/03)

WAC 388-71-0470 Who pays for HCP services?
Depending on your income and resources, you may be
required to pay participation toward the cost of your care.
The department determines exactly what amount, if any, you
pay. If you are receiving:

(1) COPES in-home or residential,

(a) You participate income per rules in WAC 388-515-
1505;

(b) If you have nonexempt income that exceeds the cost
of COPES services, you may retain the difference.

(2) MPC in-home services, you do not participate toward
the cost of your personal care services.

(3) MPC services in a residential setting and you are:

(a) An SSI beneficiary who receives only SSI income,
you only pay for board and room. You are allowed to keep a
personal needs allowance of at least thirty-eight dollars and
eighty-four cents per month.

(b) An SSI beneficiary who receives SSI and SSA bene-
fits, you only pay for board and room. You are allowed to
keep a personal needs allowance of at least fifty-eight dollars
and eighty-four cents per month.

(c) An SSI-related person per WAC 388-511-1105, you
may be required to participate towards the cost of your per-
sonal care services in addition to your board and room if your
financial eligibility is based on the facility's state contracted
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rate. You will receive a personal allowance of fifty-eight dol-
lars and eighty-four cents.

(d) A GA-X client in a residential care facility, you are
allowed to keep a personal allowance of thirty-eight dollars
and eighty-four cents only per month. The remainder of your
grant must be paid to the facility.

(4) Medically needy ((Residential)) waiver services, the
amount you pay is determined ((irW-AC388-515-1540)):

(a) For Medically Needy Residential Waiver (MNRW),
in WAC 388-515-1540;

b) For Medically Needy In-home Waiver in
WAC 388-515-1550.

(5) Chore services, you may retain an amount equal to
one hundred percent of the federal poverty level, adjusted for
family size, as the home maintenance allowance and pay the
difference between the FPL and your nonexempt income.
Exempt income includes:

(a) Income listed in WAC 388-513-1340;

(b) Spousal income allocated and actually paid as partic-
ipation in the cost of the spouse's community options pro-
gram entry system (COPES) services;

(c) Amounts paid for medical expenses not subject to
third party payment;

(d) Health insurance premiums, coinsurance or deduct-
ible charges; and

(e) If applicable, those work expense deductions listed as
WAC 388-71-480(2).

AMENDATORY SECTION (Amending WSR 03-13-052,
filed 6/12/03, effective 7/13/03)

WAC 388-71-0480 If I am employed, can I still
receive HCP services? If you are disabled, as determined
under WAC 388-511-1105, you may be employed and still be
eligible to receive HCP services.

(1) If you remain Medicaid eligible under the noninstitu-
tional categorically needy program, you are financially eligi-
ble for MPC services.

(2) If you are receiving Medically Needy Residential
Waiver services in a residential setting, you may have earned
income allowances per WAC 388-515-1540.

(3) If you are receiving Medically Needy In-home
Waiver services, you may have earned income allowances
per WAC 388-515-1550.

(4) If you are receiving COPES waiver services, you

may have earned income allowances per WAC 388-515-
1505.

(5) If you are not Medicaid eligible due to your earned
income and resources, and are receiving chore personal care
services.

(a) You may be required to pay participation per WAC
388-71-0470(4) for any earned income above one hundred
percent of the federal poverty level.

(b) The department will exempt fifty percent of your
earned income after work expense deductions. Work
expense deductions are:

(i) Personal work expenses in the form of self-employ-
ment taxes (FICA); and income taxes when paid;

(ii) Payroll deductions required by law or as a condition
of employment in the amounts actually withheld;
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(iii) The necessary cost of transportation to and from the
place of employment by the most economical means, except
rental cars;

(iv) Expenses necessary for continued employment such
as tools, materials, union dues, transportation to service cus-
tomers is not furnished by the employer; and

(v) Uniforms needed on the job and not suitable for wear
away from the job.

AMENDATORY SECTION (Amending WSR 01-11-019,
filed 5/4/01, effective 6/4/01)

WAC 388-71-0510 How does a person become an
individual provider? In order to become an individual pro-
vider, a person must:

(1) Be eighteen years of age or older;

(2) Provide the social worker/case manager/designee
with:

(a) Picture identification; and

(b) A Social Security card; or

(c) Authorization to work in the United States.

(3) Complete and submit to the social worker/case man-
ager/designee the department's criminal conviction back-
ground inquiry application, unless the provider is also the
parent of the adult DDD client and exempted, per chapter
74.15 RCW;

(a) Preliminary results may require a thumb print for
identification purposes;

(b) An FBI fingerprint-based background check is
required if the person has lived in the state of Washington
less than three years.

(4) Sign a home and community-based service provider
contract/agreement to provide services to a COPES, MNIW.
or Medicaid personal care client.

AMENDATORY SECTION (Amending WSR 04-02-001,
filed 12/24/03, effective 1/24/04)

WAC 388-71-05665 What definitions apply to WAC
388-71-05670 through 388-71-05909? "Client" means an
individual age eighteen or older, receiving in-home services
through Medicaid personal care, COPES, MNIW, or Chore
programs. ((As-applicable;the-term-elient-also-means-the-eli-

"Competency" means the minimum level of informa-
tion and skill trainees are required to know and be able to
demonstrate.

"DSHS" refers to the department of social and health
services.

"Learning outcomes'' means the specific information,
skills and behaviors desired of the learner as a result of a spe-
cific unit of instruction, such as what they would learn by the
end of a single class or an entire course. Learning outcomes
are generally identified with a specific lesson plan or curricu-
lum.

""Routine interaction' means contact with clients that
happens regularly.

Y
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AMENDATORY SECTION (Amending WSR 00-22-018,
filed 10/20/00, effective 10/31/00)

WAC 388-71-0700 What are the requirements for
nursing facility eligibility, assessment, and payment? (1)
If you are a Medicaid client or paying privately, the nursing
facility cannot admit you unless the physician, hospital,
department, or department designee screens you for the pres-
ence of a serious mental illness or a developmental disability
as required under WAC 388-97-247.

(2) You are eligible for nursing facility care if the depart-
ment:

(2) Assesses you and determines that you meet the func-
tional criteria for nursing facility level of care as defined in
WAC ((388-711-0435(4))) 388-72A-0055(4); and

(b) Determines that you meet the eligibility requirements
set through WAC 388-513-1315.

(3) If you are Medicaid eligible and the nursing facility
admits you without a request for assessment from the depart-
ment, the nursing facility will not:

(2) Be reimbursed by the department; or

(b) Allowed to collect payment, including a deposit or
minimum stay fee, from you or your family/representative for
any care provided before the date of request for assessment.

(4) If you are eligible for Medicaid-funding nursing
facility care, the department pays for your services beginning
on the date:

(a) Of the request for a department assessment; or

(b) Nursing facility care actually begins, whichever is
later.

(5) If you become financially eligible for Medicaid after
you have been admitted, the department pays for your nurs-
ing facility care beginning on the date of:

(a) Request for assessment or financial application,
whichever is earlier; or

(b) Nursing facility placement; or

(c) When you are determined financially eligible, which-
ever is later.

(d) Exception: Payment back to the request date is lim-
ited to three months prior to the month that the financial
application is received.

AMENDATORY SECTION (Amending WSR 03-06-024,
filed 2/24/03, effective 7/1/03)

WAC 388-71-0708 Adult day care—Eligibility. (1)
COPES or MNIW clients may be eligible for adult day care
as a ((CORES)) waiver service if they are assessed as having
an unmet need for one or more of the following core services
identified in WAC 388-71-0704:

(a) Personal care services;

(b) Routine health monitoring with consultation from a
registered nurse;

(c) General therapeutic activities; or

(d) Supervision and/or protection for clients who require
supervision or protection for their safety.

(2) COPES or MNIW clients are not eligible for adult
day care if they:

(a) Can independently perform or obtain the services
provided at an adult day care center;
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(b) Have unmet needs that can be met through the
COPES program more cost effectively without authorizing
day care services;

(c) Have referred care needs that:

(i) Exceed the scope of authorized services that the adult
day care center is able to provide;

(ii) Can be met in a less structured care setting; or

(iii) Are being met by paid or unpaid caregivers.

(d) Live in a nursing home, boarding home, adult family
home, or other licensed institutional or residential facility; or

(e) Are not capable of participating safely in a group care
setting.

AMENDATORY SECTION (Amending WSR 01-11-018,
filed 5/4/01, effective 6/4/01)

WAC 388-71-0915 Am I medically eligible to receive
private duty nursing services? In order to be medically eli-
gible for PDN, the community nurse consultant (CNC) must
assess you and determine that you:

(1) Be assessed by a CNC as requiring care in a hospital
or meeting nursing facility level of care, as defined in WAC
((388-71-8435(4))) 388-72A-0055(4).

(2) Have a complex medical need that requires four or
more hours of continuous skilled nursing care which can be
safely provided outside a hospital or nursing facility; and

(3) Are technology-dependent daily, which means you
require at least one of the following:

(a) A mechanical ventilator or other respiratory support
at least part of each day;

(b) Tracheostomy tube care/suctioning;

(c) Intravenous/parenteral administration of medica-
tions; and

(d) Intravenous administration of nutritional substances.

(4) Require services that are medically necessary.

Reviser's note: The spelling error in the above section occurred in the
copy filed by the agency and appears in the Register pursuant to the require-
ments of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 01-11-018,
filed 5/4/01, effective 6/4/01)

WAC 388-71-0960 Can I receive services in addition
to PDN? In addition to PDN services, you may be eligible to
receive personal care and other household services through
COPES, MNIW. or Medicaid personal care (MPC), from a
contracted home care agency or contracted individual pro-
vider (IP), for unmet personal care needs not performed by
your family/informal support system.

AMENDATORY SECTION (Amending WSR 00-04-056,
filed 1/28/00, effective 2/28/00)

WAC 388-71-1105 Am I eligible to receive volunteer
chore services? You may receive volunteer chore services if
you are:

(1) Eighteen years of age or older;

(2) Living at home unless you are moving from a resi-
dential facility to home and need assistance moving;

(3) Unable to perform certain household or personal care
tasks due to functional or cognitive impairment;
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(4) Financially unable to purchase services from a pri-
vate provider;

(5) Not receiving services under COPES, MNIW, MPC,
or chore personal care because you:

(a) Do not meet the eligibility requirements; or

(b) Decline these services.

(6) In need of assistance from volunteer chore in addition
to or in substitution of paid services under COPES, MNIW,
MPC, or chore personal care.

NEW SECTION

WAC 388-72A-0053 Am I eligible for one of the HCP
programs? You are eligible to receive HCP services if you
meet the functional and financial eligibility requirements in
WAC 388-72A-0055 for COPES, WAC 388-72A-0057 for
Medically Needy Residential Waiver, WAC 388-72A-0058
for Medically Needy In-home Waiver, WAC 388-72A-0060
for MPC, or WAC 388-72A-0065 for Chore. Functional eli-
gibility for all HCP programs is determined through an
assessment as provided under WAC 388-72A-0025. Your
eligibility begins upon the date of the department's service
authorization.

NEW SECTION

WAC 388-72A-0057 Am I eligible for medically
needy residential waiver (MNRW)-funded services? You
are eligible for MNRW-funded services if you live in a resi-
dential setting as defined in WAC 388-71-0600 and you meet
all of the following criteria. The department or its designee
must assess your needs and determine that:

(1) You are age:

(a) Eighteen or older and blind or disabled, as defined in
WAC 388-511-1105; or

(b) Sixty-five or older.

(2) You meet financial eligibility requirements. This
means the department will assess your finances and deter-
mine if your income and resources fall within the limits set in
WAC 388-515-1540.

(3) You are not eligible for Medicaid personal care ser-
vices (MPC) or COPES.

(4) Your comprehensive assessment shows you need the
level of care provided in a nursing facility (or will likely need
the level of care within thirty days unless MNRW services
are provided) which means one of the following applies:

(a) You require care provided by or under the supervi-
sion of a registered nurse or a licensed practical nurse on a
daily basis;

(b) You have an unmet or partially met need or the activ-
ity did not occur (because you were unable or no provider
was available) with at least three or more of the following:

(i) Setup in eating (e.g., cutting meat and opening con-
tainers at meals; giving one food category at a time); -

(ii) Supervision in toileting;

(iii) Supervision in bathing;

(iv) Supervision plus setup in transfer;

(v) Supervision plus setup in bed mobility;

(vi) Supervision plus set up help in one of the following
three tasks:
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(A) Walk in room, hallway and rest of immediate living
environment;

(B) Locomotion in room and immediate living environ-
ment;

(C) Locomotion outside of immediate living environ-
ment including outdoors.

(vii) Assistance required in medication management; or

(c) You have an unmet or partially met need with at least
two or more of the following:

(i) Extensive assistance plus one person physical assis-
tance in toileting;

(ii) Extensive assistance plus one person physical assis-
tance in one of the following three tasks:

(A) Walk in room, hallway and rest of immediate living
environment;

(B) Locomotion in room and immediate living environ-
ment;

(C) Locomotion outside of immediate living environ-
ment including outdoors.

(iii) Extensive assistance plus one person physical assis-
tance in transfer;

(iv) Limited assistance plus one person physical assis-
tance in bed mobility and need turning/repositioning;

(v) Physical help limited to transfer plus one person
physical assist in bathing;

(vi) Supervision plus one person physical assist in eat-
ing; or

(vii) Daily assistance required in medication manage-
ment; or

(d) You have a cognitive impairment and require super-
vision due to one or more of the following: Disorientation,
memory impairment, impaired decision making, or wander-
ing and have an unmet or partially met need with at least one
or more of the following:

(i) Extensive assistance plus one person physical assis-
tance in toileting;

(ii) Extensive assistance plus one person physical assis-
tance in one of the following three tasks:

(A) Walk in room, hallway and rest of immediate living
environment;

(B) Locomotion in room and immediate living environ-
ment;

(C) Locomotion outside of immediate living environ-
ment including outdoors.

(iii) Extensive assistance plus one person physical assis-
tance in transfer;

(iv) Limited assistance plus one person physical assis-
tance in bed mobility;

(v) Physical help limited to transfer plus one person
physical assist in bathing;

(vi) Supervision plus one person physical assist in eat-
ing; or

(vii) Daily assistance required in medication manage-
ment. '

NEW SECTION

WAC 388-72A-0058 Am I eligible for medically
needy in-home wavier (MNIW)-funded services? You are
eligible for MNIW-funded services if you live in your own
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home as defined in WAC 388-71-0202 and you meet all of
the following criteria. The department or its designee must
assess your needs and determine that:

(1) You are age:

(a) Eighteen or older and blind or disabled, as defined in
WAC 388-511-1105; or

(b) Sixty-five or older.

(2) You meet financial eligibility requirements. This
means the department will assess your finances and deter-
mine if your income and resources fall within the limits set in
WAC 388-515-1505;

(3) You are not eligible for Medicaid personal care ser-
vices (MPC) or COPES;

(4) Your comprehensive assessment shows you need the
level of care provided in a nursing facility (or will likely need
the level of care within thirty days unless MNIW services are
provided) which means one of the following applies:

(a) You require care provided by or under the supervi-
sion of a registered nurse or a licensed practical nurse on a
daily basis; or

(b) You have an unmet or partially met need or the activ-
ity did not occur (because you were unable or no provider
was available) with at least three or more of the following:

(1) Setup in eating (e.g., cutting meat and opening con-
tainers at meals; giving one food category at a time);

(ii) Supervision in toileting;

(iii) Supervision in bathing;

(iv) Supervision plus setup in transfer;

(v) Supervision plus setup in bed mobility;

(vi) Supervision plus set up help in one of the following
three tasks: '

(A) Walk in room, hallway and rest of immediate living
environment;

(B) Locomotion in room and immediate living environ-
ment;

(C) Locomotion outside of immediate living environ-
ment including outdoors.

(vii) Assistance required in medication management; or

(c) You have an unmet or partially met need with at least
two or more of the following:

(i) Extensive assistance plus one person physical assis-
tance in toileting;

(ii) Extensive assistance plus one person physical assis-
tance in one of the following three tasks:

(A) Walk in room, hallway and rest of immediate living
environment;

(B) Locomotion in room and immediate living environ-
ment;

(C) Locomotion outside of immediate living environ-
ment including outdoors.

(iii) Extensive assistance plus one person physical assis-
tance in transfer;

(iv) Limited assistance plus one person physical assis-
tance in bed mobility and need turning/repositioning;

(v) Physical help limited to transfer plus one person
physical assist in bathing;

(vi) Supervision plus one person physical assist in eat-
ing; or

(vii) Daily assistance required in medication manage-
ment; or
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(d) You have a cognitive impairment and require super-
vision due to one or more of the following: Disorientation,
memory impairment, impaired decision making, or wander-
ing and have an unmet or partially met need with at least one
or more of the following:

(i) Extensive assistance plus one person physical assis-
tance in toileting;

(ii) Extensive assistance plus one person physical assis-
tance in one of the following three tasks:

(A) Walk in room, hallway and rest of immediate living
environment;

(B) Locomotion in room and immediate living environ-
ment;

(C) Locomotion outside of immediate living environ-
ment including outdoors.

(iii) Extensive assistance plus one person physical assis-
tance in transfer;

(iv) Limited assistance plus one person physical assis-
tance in bed mobility;

(v) Physical help limited to transfer plus one person
physical assist in bathing;

(vi) Supervision plus one person physical assist in eat-
ing; or

(vii) Daily assistance required in medication manage-
ment.

AMENDATORY SECTION (Amending WSR 03-24-001,
filed 11/19/03, effective 12/20/03)

WAC 388-72A-0060 Am I eligible for MPC-funded
services? You are eligible for MPC-funded services when
the department or its designee assesses your needs and deter-
mines that you meet all of the following criteria:

(1) Are certified as Title XIX noninstitutional categori-
cally needy, as defined in WAC 388-500-0005.

(2) Have an unmet or partially met need or the activity
did not occur (because you were unable or no provider was
available) in at least three or more of the following((-as
defined-in-WAC388-72A-0040)):

(a) Help/oversight one or two times during the last seven
days plus setup in eating;

(b) Supervision in toileting;

(c) Supervision in bathing;

(d) Supervision in dressing;

(e) Supervision plus setup in transfer;

(f) Supervision plus setup in bed mobility;

(g) Supervision plus set up help in one of the following
three tasks:

(i) Walk in room, hallway and rest of immediate living
environment;

(ii) Locomotion in room and immediate living environ-
ment;

(iii) Locomotion outside of immediate living environ-
ment including outdoors.

(h) Assistance required in medication management;

(i) Supervision in personal hygiene;

(j) Assistance with body care, which means you need:

(i) Application of ointment or lotions;

(ii) Your toenails trimmed;

(ii1) Dry bandage changes; or
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(iv) Passive range of motion treatment.

(3) You have an unmet or partially met need or the activ-
ity did not occur (because you were unable or no provider
was available) with at least one or more of the following((zes
defined-WAC388-72A-0040)):

(a) Extensive assistance plus one person physical assis-
tance in toileting;

(b) Extensive assistance plus one person physical assis-
tance in one of the following three tasks:

(i) Walk in room, hallway and rest of immediate living
environment;

(ii) Locomotion in room and immediate living environ-
ment;

(iii) Locomotion outside of immediate living environ-
ment including outdoors.

(c) Extensive assistance plus one person physical assis-
tance in transfer;

(d) Limited assistance plus one person physical assis-
tance in bed mobility and need turning/repositioning;

(e) Physical help limited to transfer plus one person
physical assist in bathing;

(f) Supervision plus one person physical assist in eating;
or

(g) Daily assistance required in medication management;
or

(h) Assistance with body care, which means you need:

(i) Application of ointment or lotions;

(ii) Your toenails trimmed;

_ (iii) Dry bandage changes; or

(iv) Passive range of motion treatment.

(i) Extensive assistance plus one person physical assis-
tance in dressing.

(i) Extensive assistance plus one person physical assis-
tance in personal hygiene.

AMENDATORY SECTION (Amending WSR 03-05-097,
filed 2/19/03, effective 3/22/03)

WAC 388-72A-0065 Am I eligible for Chore-funded
services? To be eligible for Chore-funded services, you
must:

(1) Be eighteen years of age or older;

(2) Have an unmet or partially met need or the activity
did not occur (because you were unable or no provider was
available) in at least one or more of the following((;-as
definedin-WAC388-72A-0040)):

(a) Help/oversight one or two times during the last seven
days plus setup in eating;

(b) Supervision in toileting;

(c) Supervision in bathing;

(d) Supervision in dressing;

(e) Supervision plus setup in transfer;

(f) Supervision plus setup in bed mobility;

(g) Supervision plus set up help in one of the following
three tasks:

(i) Walk in room, hallway and rest of immediate living
environment;

(ii) Locomotion in room and immediate living environ-
ment;

(24]
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(iii) Locomotion outside of immediate living environ-
ment including outdoors.

(h) Assistance required in medication management;

(i) Supervision in personal hygiene;

(j) Assistance with body care, which means you need:

(i) Application of ointment or lotions;

(ii) Your toenails trimmed;

(iii) Dry bandage changes; or

(iv) Passive range of motion treatment.

(3) Currently ((be)) have been continuously on the Chore
program since August 2001 and not be eligible for MPC
((e¥)), COPES, MNIW. or Medicare home health or other
programs if these programs can meet your needs;

(4) Have net household income (as described in WAC
388-450-0005, 388-450-0020, 388-450-0040, and 388-511-
1130) not exceeding:

(a) The sum of the cost of your chore services; and

(b) One-hundred percent of the Federal Poverty Level
(FPL) adjusted for family size.

(5) Have resources, as described in chapter 388-470
WAC, which does not exceed ten thousand dollars for a one-
person family or fifteen thousand dollars for a two-person
family. (Note: One thousand dollars for each additional fam-
ily member may be added to these limits.)

(6) Not transfer assets on or after November 1, 1995 for
less than fair market value as described in WAC 388-513-
1365.

AMENDATORY SECTION (Amending WSR 03-05-097,
filed 2/19/03, effective 3/22/03)

WAC 388-72A-0100 Are there other in-home ser-
vices I may be eligible to receive in addition to those
described in WAC 388-72A-0095(3)? Yes. If you meet the
eligibility criteria outlined in WAC 388-71-0415 ((and)),
388-72A-0055, 388-72-0056. and 388-72-0057 you may also
receive the following services:

(1) Environmental modifications;

(2) Personal response system (PERS);

(3) Skilled nursing;

(4) Specialized medical equipment;

(5) Training; ((e£))

(6) Transportation services; or

(7) In-home nurse delegation.

NEW SECTION

WAC 388-515-1550 Medically needy in-home waiver
(MNIW) effective May 1, 2004. This section describes the
financial eligibility requirements for waiver services under
the Medically Needy In-home Waiver (MNIW) and the rules
used to determine a client's responsibility in the total cost of
care

(1) To be eligible for MNIW, a client must:
(a) Not meet financial eligibility for Medicaid personal
care or the COPES program;

(b) Be eighteen years of age or older;

(c) Meet the SSI-related criteria described in WAC 388-
475-0050(1);

(d) Require the level of care provided in a nursing facil-
ity as described in WAC 388-71-0700;
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(e) In the absence of waiver services described in WAC
388-71-0410 and 388-71-0415, continue to reside in a medi-
cal facility as defined in WAC 388-513-1301, or will likely
be placed in one within the next thirty days;

(f) Have attained institutional status as described in
WAC 388-513-1320;

(g) Have been determined to be in need of waiver ser-
vices as described in WAC 388-71-0442;

(h) Be able to live at home with community support ser-
vices and choose to remain at home;

(i) Not be subject to a penalty period of ineligibility for
the transfer of an asset as described in WAC 388-513-1364,
388-513-1365 and 388-513-1366; and

(j) Meet the resource and income requirements described
in subsections (2) through (6) of this section.

(2) The department determines a client's nonexcluded
resources under MNIW as described in WAC 388-513-1350
(1) through (4)(a) and 388-513-1360;

(3) Nonexcluded resources, after disregarding excess
resources described in subsection (4) of this section, must be
at or below the resource standard described in WAC 388-
513-1350 (1) and (2).

(4) In determining a client's resource eligibility, the
department disregards excess resources above the standard
described in subsection (3) of this section:

(a) In an amount equal to incurred medical expenses
such as:

(i) Premiums, deductibles, and co-insurance/co-payment
charges for health insurance and Medicare premiums;

(ii) Necessary medical care recognized under state law,
but not covered under the state's Medicaid plan; or

(iii) Necessary medical care covered under the state's
Medicaid plan.

(b) As long as the incurred medical expenses:

(i) Are not subject to third-party payment or reimburse-
ment;

(ii) Have not been used to satisfy a previous spenddown
liability;

(iii) Have not previously been used to reduce excess
resources; :

(iv) Have not been used to reduce client responsibility
toward cost of care; and

(v) Are amounts for which the client remains liable.

(5) The department determines a client's countable
income under MNIW in the following way:

(a) Considers income available described in WAC 388-
513-1325 and 388-513-1330 (1), (2), and (3);

(b) Excludes income described in WAC 388-513-1340;

(c) Disregards income described in WAC 388-513-1345;

(d) Deducts monthly health insurance premiums, except
Medicare premiums, not used to reduce excess resources in
subsection (4) of this section;

(e) Allows an income deduction for a nonapplying
spouse, equal to the one person medically needy income level
(MNIL) less the nonapplying spouse’s income, if the nonap-
plying spouse is living in the same home as the applying per-
son.

(6) A client whose countable income exceeds the MNIL
may become eligible for MNIW:
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(a) When they have or expect to have medical expenses
to offset their income which is over the MNIL,; and

(b) Subject to availability in WAC 388-71-0465.

(7) The portion of a client's countable income over the
MNIL is called "excess income."

(8) A client who has or will have "excess income" is not
eligible for MNIW until the client has medical expenses
which are equal in amount to that excess income. This is the
process of meeting "spenddown.” The excess income from
each of the months in the base period is added together to
determine the total "spenddown” amount.

(9) The following medical expenses may be used to meet
spenddown if not already used in subsection (4) of this sec-
tion to disregard excess resources or to reduce countable
income as described in subsection (5)(d) of this section:

(a) An amount equal to incurred medical expenses such
as:

(i) Premiums, deductibles, and co-insurance/co-payment
charges for health insurance and Medicare premiums;

(ii) Necessary medical care recognized under state law,
but not covered under the state's Medicaid plan; and

(iii) Necessary medical care covered under the state's
Medicaid plan.

(b) The cost of waiver services authorized during the
base period.

(c) As long as the incurred medical expenses:

(i) Are not subject to third-party payment or reimburse-
ment;

(ii) Have not been used to satisfy a previous spenddown
liability;

(iii) Have not been used to reduce client responsibility
toward cost of care; and

(iv) Are amounts for which the client remains liable.

(10) Eligibility for MNIW is effective the first full month
the client has met spenddown.

(11) In cases where spenddown has been met, medical
coverage and MNIW begin the day services are authorized.

(12) A client who meets the requirements for MNIW
chooses a three or six month base period. The months must
be consecutive calendar months.

(13) The client's income that remains after determining
available income in WAC 388-513-1325 and 388-513-1330
(1), (2), (3) and excluded income in WAC 388-513-1340 is
paid towards the cost of care after deducting the following
amounts in the order listed:

(a) An earned income deduction of the first sixty-five
dollars plus one-half of the remaining earned income;

(b) Personal needs allowance (PNA) in an amount equal
to the one-person MNIL described in WAC 388-478-0070
(D(a);

(c) Medicare and health insurance premiums not used to
meet spenddown or reduce eXcess resources;

(d) Incurred medical expenses described in subsection
(4) of this section not used to meet spenddown or reduce
excess resources.

Proposed
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PROPOSED RULES
DEPARTMENT OF REVENUE
(Filed May 11, 2004,2:30 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
05-102.

Title of Rule: WAC 458-20-104 Small business tax
relief based on ((volume)) income of business.

Purpose: This rule explains Washington's gross receipts
tax relief for small business, which is composed of a business
and occupation (B&O) tax credit system and a minimum vol-
ume of business threshold for the public utility tax.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Statute Being Implemented: RCW 82.04.4451 and
82.16.040.

Summary: The department if proposing revision to this
rule to change the hierarchy of applied credits. The current
rule explains that the B&O tax credit provided by RCW
82.04.4451 (commonly referred to as the "small business
B&O tax credit”) is to be computed after claiming any other
B&O tax credits available under chapter 82.04 RCW. The
current rule explains that B&O tax credits provided in other
chapters are to be taken after the credit provided in RCW
82.04.4451 is computed. The proposed rule provides that all
B&O tax credits, regardless of where they are provided in
Title 82 RCW, are to be applied prior to determining eligibil-
ity for and the amount of available tax credit under RCW
82.04.4451.

Name of Agency Personnel Responsible for Drafting:
Gayle Carlson, 1025 Union Avenue S.E., Suite #400, Olym-
pia, WA, (360) 570-6126; Implementation: Alan R. Lynn,
1025 Union Avenue S.E., Suite #400, Olympia, WA, (360)
570-6125; and Enforcement: Russell Brubaker, 1025 Union
Avenue S.E., Suite #400, Olympia, WA, (360) 570-6131.

Name of Proponent: Department of Revenue, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The rule explains the public utility tax (PUT)
exemption provided by RCW 82.16.040 and B&O tax credit
provided by RCW 82.04.4451. The PUT exemption is an all-
or-nothing exemption where no tax is due until the assigned
income threshold is reached, at which point the taxpayer does
not qualify for the exemption and the entire public utility tax
liability is due. The B&O tax credit is based on tax liability.
If the amount of B&O tax otherwise due exceeds the maxi-
mum credit amount of $35 per month, a reduced credit is
allowed using a provided step-ranged chart. The chart elimi-
nates the need to hand-calculate the credit.

The current rule explains that the B&O tax credit pro-
vided by RCW 82.04.4451 is to be computed after claiming
any other B&O tax credits available under chapter 82.04
RCW. Other B&O tax credits provided in Title 82 RCW are
to be taken after any credit available under RCW 82.04.4451
is taken. The proposed rule provides that all B&O tax credits,
regardless of where they are provided in Title 82 RCW, are to
be applied prior to determining eligibility for and the amount
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of available tax credit under RCW 82.04.4451. Under the
proposed rule, the change in the hierarchy of computing tax
credits could benefit some taxpayers. This change will also
simplify the process for taxpayers and department staff when
determining the order in which to apply B&O tax credits.

Proposal Changes the Following Existing Rules: This
proposal amends WAC 458-20-104 as described above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The rule does not
impose any new performance requirement or administrative
burden on any small business.

RCW 34.05.328 does not apply to this rule adoption.
This rule is not a significant legislative rule as defined in
RCW 34.05.328(5).

Hearing Location: Capital Plaza Building, 4th Floor,
L&P Large Conference Room, 1025 Union Avenue S.E.,
Olympia, WA, on June 22, 2004, at 9:30 a.m.

Assistance for Persons with Disabilities: Contact Sandy
Davis no later than ten days before the hearing date, TTY 1-
800-451-7985 or (360) 725-7499.

Submit Written Comments to: Gayle Carlson, Depart-
ment of Revenue, P.O. Box 47467, Olympia, WA 98504-
7467, fax (360) 664-0693, e-mail GayleC@dor.wa.gov, by
June 22, 2004.

Date of Intended Adoption: June 29, 2004.

May 11, 2004
Alan R. Lynn
Rules Coordinator

Legislation and Policy Division

AMENDATORY SECTION (Amending WSR 98-16-019,
filed 7/277/98, effective 8/27/98)

WAC 458-20-104 Small business tax relief based on
((volume)) income of business. (1) Introduction. This rule
explains the business and occupation (B&O) tax credit for
small businesses ((B&O-tax—eredit)) provided by RCW
82.04.4451((-and))._This credit is commonly referred to as
the small business B&O tax credit or small business credit
(SBC). The amount of small business B&O tax credit avail-
able on a tax return can increase or decrease, depending on
the reporting frequency of the account and the net B&O tax

liability for that return. This rule also explains the public util-
ity tax income exemption ((€)) provided by RCW 82.16.-

040((3)). The public utility tax exemption is a fixed amount,
or threshold, based on the reporting frequency assigned to the
account. ((The-amount-of-small-business-B&Otax—credit

Yiability-for-that returr:)) Readers should refer to WAC 458-
20-22801 (Tax reporting frequency—Forms) for an explana-
tion of how the department of revenue (department) assigns a
particular reporting frequency to each account. Readers may
also want to refer to WAC 458-20-101 for an explanation of
Washington's tax registration and tax reporting requirements.

This rule provides examples that identify a number of
facts and then state a conclusion regarding the applicability
of the income exemption for the public utility tax or small
business B&O tax credit. These examples should be used
only as a general guide. The tax results of other situations
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must be determined after a review of all facts and circum-
stances.

(2) The public utility tax income exemption. Persons
subject to public utility tax (PUT) are exempt from payment
of this tax for any reporting period in which the gross taxable
amount reported under the combined total of all public utility
tax classifications does not equal or exceed the maximum
exemption for the assigned reporting period. The public util-
ity tax exemption amounts are:

for taxpayers reporting

monthly. .. ............ $2.,000 per month

for taxpayers reporting quar-

terly. . . ... ..., $6.000 per quarter

for taxpayers reporting

annually . ............. $24.000 per annum
a hat if the ble income equals or exceeds the

maximnm exemption? If the taxable income for a reporting
period equals or exceeds the maximum exemption. tax must

be remitted on the full taxable amount.
b) How does the exemption if a business does
€ or the entire tax reporting period? The pub-

lic utility tax maximum exemptions apply to the entire tax
reporting period, even though the business may not have

operated during the entire period.
c) Do _taxable ounts B tax or other taxes

ect this mption? The public utility tax exemption is

not affected by taxable amounts reported in the B&O section

or any of the other tax sections of the tax return.
(d) Example. Taxpayer registers with the department

and is assigned a quarterly tax reporting frequency. Taxpaver

begins business activities on February 1st. During the two
months of the first quarter that the taxpayer is in business,
taxpayer's public utility gross income is seven thousand dol-
lars. After deductions provided by chapter 82.16 RCW (Pub-
lic utility tax) are computed, the total taxable amount is five
thousand dollars. In this case, the taxpayer does not owe any
public utility tax because the taxable amount of five thousand
dollars is less than the six thousand dollar exemption thresh-
old for quarterly taxpayers. The fact that the taxpayer was in
business during only two months out of the three months in

the quarter has no effect on the threshold amount. However,

if there were no deductions available to the taxpayer, the tax-

able amount would have been seven thousand dollars. The
public utility tax would then have been due on the full taxable
amount of seven thousand dollars.

(3) The small business B&O tax credit. Persons sub-
ject to the B&O tax may be eligible to claim a small business
B&O tax credit against the amount of B&O tax otherwise
due. The small business B&O tax credit operates completely
independent of the ((velume)) public utility tax exemption
((whi i ie-utii )) described above in
subsection (2) of this rule. RCW 82.04.4451 authorizes the
department ((efrevenue)) to create a tax credit table ((to-be
used)) by all taxpayers when determining the amount of their
small business B&O tax credit. Taxpayers ((are-required-to))
must use the tax credit table to determine the appropriate
amount of their small business B&O tax credit. A tax credit
table for each of the monthly, quarterly, and annual reporting
frequencies is provided in subsection (7) of this rule ((¢see
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mule)), _The statute provides that taxpayers who use the
tables will not owe any more tax than if they used the statu-
tory credit formula to determine the amount of the credit.

(a) How is the credit applied if a business does not

erate durin enti eporting period? The small
business B&O tax credit applies to the entire reporting
period, even though the business may not have been operat-
ing during the entire period.
(b) ((Faxpayers—who-are-spouses-that-eperate)) Can a
husband and wife both take the credit? Spouses operating

distinct and separate businesses are each eligible for the small
business B&O tax credit. For both to qualify, each must have
a separate tax reporting number and file their own business
tax returns.

(c) How do I determine the amount he credit?
Taxpayers ((whe-ate)) eligible for the small business B&O
tax credit ((sheuld)) must follow the steps outlined in subsec-
tion ((¢4)) (5) of this ((seetion)) rule to ((fird)) determine the
amount of credit available ((te-them)). Taxpayers who have
other B&O tax credits to apply on a tax return, in addition to
the small business B&O tax credit, may ((need-te-refer-to))
use the multiple ((business-and-eeeupation)) B&O tax credit
worksheet in subsection ((£3})) (4) of this ((seetien)) rule
before determining the amount of small business B&O tax
credit available ((to-them)). Subsection ((65))) (7) of this
((see&eﬂ)) nule contams the tax credlt tables ((fortaxpayers

)) that corre-
spond with the monthly, quarterly, ((e#)) and annual report-

ing frequencies.
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d ca er_the smal

credit to future tax reporting periods? Use of the small
business B&OQ tax credit may not result in a B&O tax liability
of less than zero. and thus there will be no unused credit.

e ha d €

d owe an 2 Persons making retail sales

must collect and pay all applicable retail sales taxes even if
B&O tax is not due. There is no comparable retail sales tax
exemption.

((63))) (4) Multiple business and occupation tax credit
worksheet. The small business B&O tax credit should be
computed after claiming any other B&O tax credits available

under ((elmﬁer—SQ—M—RGWéBusmess—aﬂd-eeeapeheﬂ-we-

) T1tle 82 RCW (Exc1se taxes) ' ((Fef—e*aﬂiple-))

Examples of other B&O tax credits to be taken before com-
puting the small business B&O tax credit include the multiple

activities tax credit, high technology credit ((and-ride-share)),
commute trlp reductlo cred1t ((sheuld—be—t&kea—befer—e—ﬂae
polluuon control credlt and cogeneratlon fee credlt ((sheuld

a-earryover-amount-for-future-perieds)). The following mul-
tiple B&O tax credit worksheet ((gives-taxpayers-an-example
of)) describes the process ((they-sheuld)) taxpayers must fol-
low to ((ensure-that)) apply credits ((are-applied)) in the
((necessary)) appropriate order. Refer to subsection (6) of

this rule for an example illustrating the use of the multiple
B&O tax credit worksheet.

MULTIPLE B&O TAX CREDIT WORKSHEET

1. Determine the total Business and Occupation (B&O) tax due from the

B&O section of your ((Cembined)) excise tax return.

2. Add together the credit amounts taken for:

Multiple Activities Tax Credit
from Schedule C (if applicable).
(Add any other B&O tax credits

from ((ehaptef—82=94))"Title 82 RCW that will be

applied to this return period.)

Total (Enter O if none of these credits are being taken.) =

$

3. Subtract line 2 from line 1. This is the total B&O tax allowable for the

Small Business Credit.

$

4. Find the tax credit table which matches the reporting frequency assigned to the account,
then find the total B&O tax due amount which includes your figure from item 3, above.

s. » Read across to the next column. This is the amount of the Small Business Credit to be

used on the ((Cembined)) excise tax return.
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) (5) Using the tax credit table to determine your
small business B&O tax credit. The following steps
explain how to use the small business B&O tax credit table:

(a) Step one. Determine the total B&O tax amount due
from the ((eembined)) excise tax return. This amount will
normally be the total of the tax amounts due calculated for
each classification in the B&O tax section of the ((eem-
bined)) excise tax return. However, if additional B&O tax
credits will be taken on the return, refer to subsection ((€3}))
(4) of this ((seetien)) rule and the multiple B&O tax credit
worksheet before going to step (b)) two.

(b) Step twe. Find the small business B&O tax credit
table that matches the assigned reporting frequency (i.e., the
monthly table shown in subsection ((£)&))) (7)(b) of this
((seetion)) rule, the quarterly table in subsection ((53¢b}))
(Dc) of this ((seetien)) rule, or the annual table in subsection
((65)e)) (1(d) of this ((seetien)) rule).

(c) Step three. Find the "If Your Total Business and
Occupation Tax is" column of the tax credit table and come
down the column until you find the range of amounts which
includes the total B&O tax due figure obtained from the
((ecombined)) excise tax return or multiple B&O tax credit
worksheet.

(d) Step four. Read across to the "Your Small Business
Credit is" column. The figure shown is the amount of the
small business B&O tax credit that can be claimed on the
"Small Business B&O Tax Credit" line in the "Credits" sec-
tion of the ((eembined)) excise tax return.

((

total-tax-duefor-thatreturn-

6))) (6) Example. ABC reports quarterly. This quarter,
ABC reports one hundred ninety dollars under the wholesal-
ing classification and seventy dollars under the manufactur-
ing classification for a total B&O tax liability of two hundred

sixty dollars. ABC completes Schedule C, and determines it

is entitled to a multiple activities tax credit (MATC) of sev-
enty dollars. Using the multiple B&O tax credit worksheet,

ABC enters two hundred sixty dollars on line one, enters sev-
enty dollars on line two, and enters one hundred ninety dol-
lars on line three (line two subtracted from line one). Line
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three, one hundred ninety dollars is the total B&O tax. ABC
will use this amount to determine whether it is eligible for a
small business B&O tax credit.

(7) Tax credit tables. Corresponding tax credit tables
for the monthly, quarterly, and annual reporting frequencies
appear below. Taxpayers must use the tax credit table that

corresponds to their assigned reporting frequency to deter-

mine the correct amount of small business B&O tax credit

available ((te-them)). ((The-menthly—quarterly-and-annual

)
vt e h-have-thei R-correspendine—ta

(a) ((Smal-business—eredit—table-for-monthly reporting
frequeney:)) Example illustrating the use of the small busi-
ness B&O tax credit tables. The facts are the same as in the

previous_example in subsection (6) of this rule. After com-

pleting the multiple B&O tax credit worksheet, ABC has one
hundred ninety dollars of B&O tax liability left for potential

application of the small business B&O tax credit. ABC refers
to the quarterly small business B&O tax credit table, which is
located below in subsection (7)(¢) of this rule, and finds the
"If Your Tota] Business and Occupation Tax is" column.
Following down that column, ABC finds the tax range of one
hundred eighty six to one hundred ninety one dollars and
comes over to the "Your Small Business Credit is" column

which shows that a credit in the amount of twenty-five dollars

is available. Before calculating the total amount due for the
tax return, ABC enters its small business B&O tax credit of

twenty-five dollars in the "Credits" section.

(b) Monthly filers. Persons assigned a monthly report-

ing frequency must use the following table to determine if
they are eligible for a small business B&O tax credit.

If Your Total Business Your Small Business
and Occupation Tax is: Credit is:
But Less

At Least Than

$0 $36 The Amount of Business and

Occupation Tax Due

$36 $41 $35

$41 $46 $30

$46 $51 $25

$51 $56 $20

$56 $61 $15

$61 $66 $10

$66 $71 $5

$71 or more $0

((fb)y-Small-business-eredit-table-for-quarterly reporting
frequeney:)) (c) Quarterly filers. Persons assigned a quar-

terly reporting frequency must use the following table to

determine if they are eligible for a small business B&O tax
credit.
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If Your Total Business and Your Small Business If Your Total Business and Your Small Business
Occupation Tax is: Credit is: Occupation Tax is: Credit is:
But Less But Less
At least Than At Least Than .
$0 $106 The Amount of Business $476 $481 $365
and Occupation Tax Due $481 $486 $360
$106 $1 $105 $486 $491 $355
111 $116 $100 $491 $496 $350
$116 $121 $95 $496 $501 $345
$121 $126 $90 $501 $506 $340
$126 $131 $85 $506 $511 $335
$131 $136 $80 $511 $516 $330
$136 $141 $75 $516 $521 $325
$141 $146 $70 $521 $526 $320
$146 $151 $65 $526 $531 $315
$151 $156 $60 $531 $536 $310
$156 $161 $55 $536 $541 $305
$161 $166 $50 $541 $546 $300
$166 $171 $45 $546 $551 $295
$171 $176 $40 $551 $556 $290
$176 $181 $35 $556 $561 $285
$181 $186 $30 $561 $566 $280
$186 $191 $25 $566 $571 $275
$191 $196 $20 $571 $576 $270
$196 $201 $15 $576 $581 $265
$201 $206 $10 $581 $586 $260
$206 $211 $5 $586 $591 $255
$211 or more $0 $591 $596 $250
(o> Sl business-credit table for-annuakreporting fre $596 $601 $245
queney:)) (d) Annual filers. Persons assigned an annual $601 $606 $240
reporting frequency must use the following table to deter- $606 $611 $235
mine if they are eligible for a small business B&OQ tax credit. $611 $616 $230
If Your Total Business and Your Small Business $616 $621 $225
Occupation Tax is: Credit is: $621 $626 $220
But Less $626 $631 $215
At Least Than $631 $636 $210
$0 $421 The Amount of Business $636 $641 $205
and Occupation Tax Due $641 $646 $200
$421 $426 $420 $646 $651 $195
$426 $431 $415 $651 $656 $190
$431 $436 $410 $656 $661 $185
$436 $441 $405 $661 $666 $180
$441 $446 $400 $666 $671 $175
$446 $451 $395 $671 $676 $170
$451 $456 $390 $676 $681 $165
$456 $461 $385 $681 $686 $160
461 $4066 $380 $686 $691 $155
$466 $471 $375 $691 $696 $150
$471 $476 $370
Proposed [30]
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If Your Total Business and Your Small Business
Occupation Tax is: Credit is:
. But Less
At Least Than
$696 $701 $145
$701 $706 $140 =
$706 $711 $135 ‘g;
$711 $716 $130 S
$716 $721 $125 &
$721 $726 $120
$726 $731 $115
$731 $736 $110
$736 $741 $105
$741 $746 $100
$746 $751 $95
$751 $756 $90
$756 $761 $85
$761 $766 $80
$766 $771 $75
$771 $776 $70
$776 $781 $65
$781 $786 $60
$786 $791 $55 WSR 04.11.055
$791 $796 350 PROPOSED RULES
. 3756 3801 $45 UNIVERSITY OF WASHINGTON
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RCW 34.05.335(3), since the proposal was not adopted
within the one hundred eighty day period allowed by the stat-
ute.

Kerry S. Radcliff, Editor

Washington State Register

WSR 04-11-059
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(By the Code Reviser's Office)
[Filed May 18, 2004, 8:18 a.m.}

WAC 388-501-0165, proposed by the Department of Social
and Health Services in WSR 03-22-088 appearing in issue
03-22 of the State Register, which was distributed on Novem-
ber 19, 2003, is withdrawn by the code reviser's office under
RCW 34.05.335(3), since the proposal was not adopted
within the one hundred eighty day period allowed by the stat-
ute.

Kerry S. Radcliff, Editor

Washington State Register

WSR 04-11-060
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(By the Code Reviser's Office)
[Filed May 18, 2004, 8:18 a.m.}

WAC 388-500-0005, proposed by the Department of Social
and Health Services in WSR 03-22-089 appearing in issue
03-22 of the State Register, which was distributed on Novem-
ber 19, 2003, is withdrawn by the code reviser's office under
RCW 34.05.335(3), since the proposal was not adopted
within the one hundred eighty day period allowed by the stat-
ute.

Kerry S. Radcliff, Editor

Washington State Register

WSR 04-11-063
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed May 18, 2004, 10:25 am]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
09-090.

Title of Rule: Safety regulations and fees for all eleva-
tors, dumbwaiters, escalators and other conveyances, chapter
296-96 WAC.

Purpose: The purpose of this rule making is to:

Proposed
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e Clarify that special purpose and residential elevators
are exempt from the requirements for installation and opera-
tion requirements relating to hall buttons; and

+ Add a new section for requirements that apply to
hydraulic elevators without safety bulkheads.

Other Identifying Information: This rule making is
related to the elevator licensing rule making filed under WSR
04-08-087 on April 6, 2004.

Statutory Authority for Adoption. RCW 70.87.020,
70.87.030, 70.87.034, 70.87.120, 70.87.185, 70.87.190.

Statute Being Implemented: Chapter 70.87 RCW.

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Dotty Stanlaske, Tumwater, (360) 902-6128; Implementation
and Enforcement: Patrick Woods, Tumwater, (360) 902-
6348.

Name of Proponent: Department of Labor and Indus-
tries, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose above.

Proposal Changes the Following Existing Rules: See
Purpose above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed changes
to WAC 296-96-23303 are intended to bring the requirement
in line with American Society of Mechanical Engineers
(ASME) code 8.6.5.5, requirements for safety bulkheads.
Since the ASME code falls into the category of a national
consensus code, this rule change is exempt under RCW
34.05.310 (4)(c). The change being made to WAC 296-96-
02355, simply clarifies the rule by adding a line that states,
"Special purpose and residential elevators are exempt from
this section.” Since this rule amendment is a clarification, it
is covered by RCW 34.05.310 (4)(d).

RCW 34.05.328 applies to this rule adoption. Signifi-
cant rule-making criteria does apply to these rule changes
however they are exempt under RCW 34.05.328 (5)(b).

Hearing Location: Department of Labor and Industries,
Room S130, 7273 Linderson Way S.E., Olympia, WA
98504, on June 22, 2004, at 9:00 a.m.

Assistance for Persons with Disabilities: Contact Chris-
tine Swanson by June 8, 2004, at (360) 902-6411 or
copc235@LNIL.wa.gov.

Submit Written Comments to: Christine Swanson, 7273
Linderson Way S.E., Olympia, WA 98504-4400, copc235
@Ini.wa.gov, phone (360) 902-6411, fax (360) 902-5292.

Date of Intended Adoption:- July 20, 2004.

May 18, 2004
Paul Trause
Director

AMENDATORY SECTION (Amending WSR 01-02-026,
filed 12/22/00, effective 1/22/01)

WAC 296-96-02355 What are the installation and
operation requirements for hall buttons? (1) The center-
line of all hall call buttons must be 42 inches above the floor.
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(2) The "UP" direction button must be on top.

(3) Raised or flush direction buttons, exclusive of the
panel border, must be a minimum of 3/4 inch in size.

(4) Indicator lights must be installed to show each call
registered and they must extinguish when the call is

answered.
(5) When pushed, the depth of flush buttons must not

exceed 3/8 inch.
Note;

Special purpose and residential elevators are exempt

from this section.

The exception becomes effective August 19, 2004.

NEW SECTION

WAC 296-96-23303 What requirements apply to
hydraulic elevators without safety bulkheads? (1) Oil lev-
els must be monitored and tracked in a log.

(2) The log must contain the date the oil was added, the
reason for the loss of oil, and the amount of oil added.

(3) If the reason for the loss of oil cannot be determined,
the unit must be immediately taken out of service and the cyl-
inder must be replaced.

Note: This section becomes effective August 19, 2004.

WSR 04-11-070
PROPOSED RULES
ENERGY FACILITY SITE
EVALUATION COUNCIL
[{Filed May 18, 2004, 2:44 p.m.}

Original Notice.

Expedited rule making—Proposed notice was filed as
WSR 04-05-058, proposal is exempt under RCW 34.05.310
4).

Title of Rule: Chapter 463-39 WAC, General and oper-
ating permit regulations for air pollution sources.

Purpose: Update the Energy Facility Site Evaluation
Council's (EFSEC's) air rules for energy facilities (chapter
463-39 WAC) to be consistent with ecology's requirements
for new source review (NSR), prevention of significant dete-
rioration (PSD), air operating permit (AOP), and acid rain
permit programs for air emissions. Update EFSEC's adop-
tion of federal news source performance standards (NSPS).
Clarify agency procedures for permit application form,
source registration and penalties for consistency with ecology
regulations and state laws.

Statutory Authority for Adoption: RCW 80.50.040 (1)
and (12).

Statute Being Implemented: Chapter 80.50 RCW.

Summary: The main focus is to update adoption by ref-
erence, or adopt new sections of chapters 173-400, 173-401,
173-406 and 173-460 WAC promulgated by the Department
of Ecology to comply with the state and federal clean air acts
and the requirements of the state implementation plan (SIP).
Changes to the language regarding the application form,
source registration and penalties for permits issued under
chapter 463-39 WAC are required for clarity.

Reasons Supporting Proposal: Consistency with federal
requirements is necessary for EFSEC to retain and exercise

WSR 04-11-070

its delegated authority from the United States Environmental
Protection Agency to implement federal Clean Air Act pro-
grams and regulations for facilities under EFSEC jurisdic-
tion. Updating the rules will also make the control of air
emissions consistent with current state requirements.

Name of Agency Personnel Responsible for Drafting:
Irina Makarow, Olympia, (360) 956-2047; Implementation:
Allen Fiksdal, Olympia, (360) 956-2152; and Enforcement:
Mike Mills, Olympia, (360) 956-2151.

Name of Proponent: Energy Facility Site Evaluation
Council, governmental.

Rule is necessary because of federal law, Federal Clean
Air Act.

Explanation of Rule, its Purpose, and Anticipated
Effects: Chapter 463-39 WAC, General and operating permit
regulations for air pollution sources, implements the stan-
dards and procedural requirements for review and issuance of
air emission permits for facilities under EFSEC jurisdiction.
Because EFSEC is delegated by the United States Environ-
mental Protection Agency to issue certain federal permits,
and because EFSEC is authorized by state statute to issue
state permits for air pollution sources regulated under chapter
80.50 RCW, chapter 463-39 WAC adopts by reference, and
implements both state and federal laws and rules regarding
air emissions control.

Since the last amendments to chapter 463-39 WAC, both
state and federal rules for air pollution sources have been
updated and/or revised. WAC 463-39-005, which adopts
state regulations for air pollution sources, was last amended
in 1995; WAC 463-39-115, which adopts federal new source
performance standards, was last amended in 1994. Both fed-
eral laws, and regulations, and consequently state regula-
tions, have been modified since that time. Applicable sec-
tions of chapters 173-400, 173-401, 173-406 and 173-460
WAC are adopted by reference in EFSEC WAC 463-39-005,
and have all been amended by ecology since 1995. The pur-
pose of the amendments to chapter 463-39 WAC is to main-
tain a permit program for air pollution sources that is consis-
tent with the current state and federal requirements.

Other changes proposed in this expedited rule making
are required to clarify existing language.

Proposal Changes the Following Existing Rules: This
action amends the following sections of chapter 463-39
WAC:

WAC 463-39-005, update adoption by reference of
applicable sections of ecology chapters 173-400, 173-401,
173-406 and 173-460 WAC, as in effect on July 1, 2003.

WAC 463-39-030, add the definition of "permitting
agency" for consistency with ecology chapter 173-400 WAC
in effect on July 1, 2003.

WAC 463-39-090, clarify that standard ecology forms
may be used for applications for air operating permits.

WAC 463-39-100, clarify that sources subject to chapter
173-401 WAC (operating permit regulation) are not required
to comply with the registration requirements of WAC 463-
39-100.

WAC 463-39-105, clarify that fees and costs are
assessed by the council.

Proposed

PROPOSED
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WAC 463-39-115, update adoption by reference of fed-
eral new source performance standards, as in effect on July 1,
2003.

WAC 463-39-135, clarify that persons in violation of
chapter 463-39 WAC are subject to the provisions of both
chapter 80.50 RCW and the state Clean Air Act, RCW
70.94.422.

WAC 463-39-170, clarification for gender neutrality of
council members. .

WAC 463-39-230, editorial correction.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed changes
to chapter 463-39 WAC are exempt from the requirement to
prepare a small business economic impact statement because
they are adopting federal requirements without material
change, adopting rules of another Washington state agency
without material change, and clarifying language of a rule
without changing its effect. See RCW 19.85.025(3) and
34.05.310 (4)(c) and (d). :

RCW 34.05.328 does not apply to this rule adoption.
The proposed changes to chapter 463-39 WAC are exempt
from the requirements of RCW 34.05.328 because they are
adopting federal requirements without material change,
adopting rules of another Washington state agency without
material change, and clarifying language of a rule without
changing its effect. See RCW 34.05.328 (5)(b)(iii) and (iv).

Hearing Location: 925 Plum Street S.E., Building 4,
Conference Room 308, Olympia, WA 98504-3172, on July 6,
2004, at 1:30 p.m.

Assistance for Persons with Disabilities: Contact
Mariah Laamb by June 30, 2004, TDD (360) 586-4224 or
(360) 956-2121.

Submit Written Comments to: Allen J. Fiksdal, EFSEC,
P.O. Box 43172, Olympia, WA 98504-3172, fax (360) 956-
2158, by July 6, 2004.

Date of Intended Adoption: August 3, 2004.

May 18, 2004
Allen J. Fiksdal
EFSEC Manager

AMENDATORY SECTION (Amending WSR 95-17-088,
filed 8/21/95, effective 9/21/95)

WAC 463-39-005 Adoption by reference. (1) The
energy facility site evaluation council adopts the following
((seetions-or-subseetions)) provisions of chapter 173-400
WAC, in effect on July 1, 2003, by reference.

WAC 173-400-030:

WAC 173-400-035:
WAC 173-400-040:

WAC 173-400-050:
WAC 173-400-060:

WAC 173-400-075:

Proposed

Definitions.

Portable and temporary sources.
General standards for maximum
emissions.

Emission standards for combus-
tion and incineration units.

Emission standards for general
process units.

Emission standards for sources

emitting hazardous air pollutants.

(34)
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WAC 173-400-081:
WAC 173-400-091:
WAC 173-400-105:

WAC 173-400-107:
WAC 173-400-110:
WAC 173-400-112:

WAC 173-400-113:

WAC 173-400-114:

WAC 173-400-117:

WAC 173-400-120:
WAC 173-400-131:

WAC 173-400-136:
WAC 173-400-141:

WAC 173-400-151:

WAC 173-400-161:
WAC 173-400-171:
WAC 173-400-180:
WAC 173-400-190:

WAC 173-400-200:

WAC 173-400-205:

Startup and shutdown. .
Voluntary limits on emissions.
Records, monitoring, and report-
ing.

Excess emissions.

New source review (NSR).

Requirements for new sources in
nonattainment areas.

Requirements for new sources in

attainment or unclassifiable areas.

Requirements for replacement or
substantial alteration of emission
control technology at an existing
stationary source.

Special protection requirements

for federal Class I areas.
Bubble rules.

Issuance of emission reduction
credits.

Use of emission reduction credits.

Prevention of significant deterio-
ration (PSD).

Retrofit requirements for visibil-
ity protection.

Compliance schedules.

Public involvement.

Variance.

Requirements for nonattainment
areas.

Creditable stack height and dis-
persion techniques.

Adjustment for atmospheric con-
ditions.

(2) The energy facility site evaluation council adopts the
following ((seetions-er-subseetions)) provisions of chapter
173-401 WAC, in effect on July 1. 2003, by reference.

WAC 173-401-100:
WAC 173-401-200:
WAC 173-401-300:

Program overview.
Definitions.
Applicability.

WAC 173-401-500:
WAC 173-401-510:
WAC 173-401-520:
WAC 173-401-530:
WAC 173-401-531;

WAC 173-401-532:

WAC 173-401-533:

Permit applications.

Permit application form.
Certification.

Insignificant emission units.
Thresholds for hazardous air pol-
lutants.

Categorically exempt insignifi-
Units and activities defined as
insignificant on the basis of size_
or production rate.




WAC 173-401-600:
WAC 173-401-605:

WAC 173-401-610:
WAC 173-401-615:

WAC 173-401-620:

WAC 173-401-625:

WAC 173-401-630:
WAC 173-401-635:
WAC 173-401-640:
WAC 173-401-645:
WAC 173-401-650:
WAC 173-401-700:
WAC 173-401-705:
WAC 173-401-710:

WAC 173-401-720:

WAC 173-401-722:

WAC 173-401-725:
WAC 173-401-730:
WAC 173-401-750:
WAC 173-401-800:
WAC 173-401-810:
WAC 173-401-820:
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Permit content.

Emission standards and limita-
tions.

Permit duration.

Monitoring and related record-
keeping and reporting require-
ments.

Standard terms and conditions.
Except (2)(i).

Federally enforceable require-
ments.

Compliance requirements.
Temporary sources.

Permit shield.

Emergency provision.
Operational flexibility.

Action on application.
Requirement for a permit.
Permit renewal, revocation and
expiration.

Administrative permit amend-
ments.

Changes not requiring permit
revisions.

Permit modifications.
Reopening for cause.

General permits.

Public involvement.

EPA Review.

Review by affected states.

(3) The energy facility site evaluation council adopts the

WAC 173-406-101:
WAC 173-406-102:

WAC 173-406-103:
WAC 173-406-104:
WAC 173-406-105:
WAC 173-406-106:

following ((seetions-or-subseetions)) provisions of chapter
173-406 WAC, in effect on July 1, 2003, by reference.

Part I - GENERAL PROVISIONS
WAC 173-406-100:

Acid rain program general provi-
sions.
Definitions.

Measurements, abbreviations,
and acronyms.

Applicability.

New units exemption.
Retired units exemption.
Standard requirements.

Part ITI - APPLICATIONS

WAC 173-406-300:
WAC 173-406-301:
WAC 173-406-302:

WAC 173-406-303:

Part IV - COMPLIANCE PLAN

WAC 173-406-400:

WAC 173-406-401:
WAC 173-406-402:

WAC 173-406-500:
WAC 173-406-501:
WAC 173-406-502:

WAC 173-406-600:

WAC 173-406-601:
WAC 173-406-602:
WAC 173-406-603:
WAC 173-406-604:
WAC 173-406-605:

WAC 173-406-700:
WAC 173-406-701:
WAC 173-406-702.
WAC 173-406-703:
WAC 173-406-704:

WAC 173-406-705:
WAC 173-406-706:

WAC 173-406-800:
WAC 173-406-801:

WAC 173-406-802:

WSR 04-11-070

Acid rain permit applications.
Requirement to apply.

Information requirements for acid
rain permit applications.

Permit application shield and
binding effect of permit applica-
tion.

PROPOSED

Acid rain compliance plan and
compliance options.

General.
Repowering extensions.

Part V - PERMIT CONTENTS

Acid rain permit.
Contents.
Permit shield.

Part VI - PERMIT ISSUANCE

Acid rain permit issuance proce-
dures.

General.

Completeness.

Statement of basis.

Issuance of acid rain permits.
Acid rain permit appeal proce-
dures.

Part VII - PERMIT REVISIONS

Permit revisions.

General.

Permit modifications.
Fast-track modifications.
Administrative permit amend-
ment.

Automatic permit amendment.
Permit reopenings.

Part VIII - COMPLIANCE CERTIFICATION

Compliance certification.
Annual compliance certification
report.

Units with repowering extension
plans.

Part I1 - DESIGNATED REPRESENTATIVE

WAC 173-406-200: Designated representative. Part IX - NITROGEN OXIDES

WAC 173-406-201: Submissions. WAC 173-406-900: Nitrogen oxides emission reduc-
. WAC 173-406-202:  Objections. tion program.
Part X - SULFUR DIOXIDE OFPT-IN

WAC 173-406-950:  Suifur dioxide opt-ins.

{35] Proposed



PROPOSED

WSR 04-11-070

4) The energy facility site evaluation council adopts the
following ((seetions-or-subseetions)) provisions of chapter
173-460 WAC, in effect on July 1, 2003, by reference.

WAC 173-460-010:
WAC 173-460-020:
WAC 173-460-030:

WAC 173-460-040:
WAC 173-460-050:

WAC 173-460-060:
WAC 173-460-070:
WAC 173-460-080:

Purpose.

Definitions.

Requirements, applicability and
exemptions.

New source review.

Requirement to quantify emis-
sions.

Control technology requirements.
Ambient impact requirement.
Demonstrating ambient impact

compliance.

Second tier analysis.

Request for risk management
decision.

Acceptable source impact levels.

WAC 173-460-090:
WAC 173-460-100:

WAC 173-460-110:
WAC 173-460-120:  Scientific review and amendment

of acceptable source impact levels

and lists.
WAC 173-460-130: Fees.
WAC 173-460-140: Remedies.

WAC 173-460-150: Class A toxic air pollutants:
Known, probable and potential
human carcinogens and accept-
able source impact levels.
WAC 173-460-160: Class B toxic air pollutants and

acceptable source impact levels.

AMENDATORY SECTION (Amending WSR 95-17-088,
filed 8/21/95, effective 9/21/95)

WAC 463-39-030 Additional definitions. (1) "Coun-
cil" means the energy facility site evaluation council.

(2) In addition to the definitions contained in WAC 173-
400-030, 173-401-200, 173-406-101, "ecology.” ((and))
"authority,"” and "permitting agency" shall be synonymous
with the energy facility site evaluation council unless a dif-
ferent meaning is plainly required by context.

AMENDATORY SECTION (Amending WSR 95-17-088,
filed 8/21/95, effective 9/21/95)

WAC 463-39-090 Permit application form. (1) Appli-
cations for air operating permits ((shal)) may be on the stan-
dard form(s) developed by the department of ecology and
shall contain the information required pursuant to WAC 173-
401-510(2).

(2) Applications for permits under chapter 173-406
WAC shall be on form(s) developed by the department of
ecology.

Proposed
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AMENDATORY SECTION (Amending WSR 93-23-035,
filed 11/10/93, effective 12/11/93)

WAC 463-39-100 Registration. (1) The owner or oper-
ator of each stationary source subject to chapter 80.50 RCW
shall register the source with the council. Stationary sources
subject to chapter 173-401 WAC are not required to comply

Registration shall be on forms which have been adopted
for use by the department of ecology within the time speci-
fied thereon.

A report of closure shall be filed with the council within
ninety days after operations producing emissions perma-
nently ceased at any source within the council's jurisdiction.

(2) The council shall ensure that the following, as it per-
tains to sources covered under this rule, is passed on to ecol-
ogy in a timely manner for inclusion in its permit register:

(a) Public meetings or hearings on draft operating per-
mits;

(b) Receipt of complete applications;

(c) Permit appeals;

(d) Issuance or denial of final permit, permit modifica-
tions, or renewals;

(e) Authorization for a source to operate without an oper-
ating permit by limiting its potential to emit to levels below
those that would require the source to obtain an operating
permit;

(f) Periodic summaries of enforcement order and
changes made without revising the permit pursuant to WAC
173-401-722.

AMENDATORY SECTION (Amending WSR 95-17-088,
filed 8/21/95, effective 9/21/95)

WAC 463-39-105 Fees and costs. (1) Holders of air
operating permits issued to major energy facilities in accor-
dance with RCW 70.04.422 shall be assessed annual fees, by
the council, to recover the costs associated with program
development, monitoring, compliance, and administration of
the air operating permit program.

(2) All fees recovered under the air operating permit pro-
gram shall be deposited in the state air operating permit
account.

(3) The council shall determine and assess fees for air
operating permits based on the following:

(a) Sources which are located in counties having a local
air authority shall be assessed fees based upon the fee struc-
ture set by that local air authority.

(b) Sources which are located in counties not having a
local air authority, or are cogeneration facilities which pro-
vide steam and/or electricity to primary industries such as
((the)) aluminum or pulp and paper mills, shall be assessed
fees based upon the fee structure set by the department of
ecology.

(c) Radioactive emissions sources shall be assessed fees
consistent with the department of health fee structure.

(d) Department of ecology air operating permit program
administration costs shall be charged to all sources under
council jurisdiction.

(e) The council shall recover its actual costs for program
administration as provided in WAC 463-58-050.




Washington State Register, Issue 04-11

AMENDATORY SECTION (Amending WSR 94-16-031,
filed 7/26/94, effective 8/26/94)

WAC 463-39-115 Standards of performance for new

stationary sources. ((Subparts-A;D;Pa-G6:-+-KKb ¥
KKK HEE-QQQ-ef))
(1) Title 40, Code of Federal Regulations, Part 60 (stan-

dards of performance for new stationary sources), ((afe)) in
effect on July 1, 2003, as applicable to new stationary sources
subject to chapter 80.50.RCW is by this reference adopted

and mcorporatcd herem w1th the exceptlon ((ef—seeﬁeas—égé
'y and-6 t -

(fewew-ef-plaﬁs))) 1sted in subsect]on 12) of thlS section. For
the purpose of state administration of the federal regulations

adopted by reference hereby, the term "administrator" as used
therein shall refer to the council. The following list is pro-
vided for informational purposes only:

General Provisions. except CFR 60.5
and 60.6

Fossil fuel fired steam generators for
which construction commenced after
August 17, 1971, and prior to Septem-
ber 19. 1978, which have a heat input
greater than 73 megawatts but not
greater than 350 megawatts

Electric utility steam generating units
for which construction commenced
after September 18, 1978, which have
greater than 73 megawatts but not
greater than 350 megawatts
Petroleum refineries which produce
less than 25.000 barrels per day of
refined products

Storage vessels for petroleum liquid
constructed after June 11, 1973, and
prior to May 19, 1978, which havea
capacity greater than 40,000 gallons
Storage vessels for petroleum liquids
constructed after May 18, 1978, which
have a capacity greater than 40.000 gal-
lons

Volatile organic liquid storage vessels
(including petroleum liquid storage
vessels) constructed. reconstructed, or
modified after July 23, 1984
Standards for Performance for Coal
Preparation Plants

Stationary gas turbines

Bulk gasoline terminals

Petroleum refineries —compressors and
fugitive emission sources

Equipment leaks of VOC from onshore
patural gas processing plants

Onshore natural gas processing; SO,
emissions

Subpart A

Subpart D

Subpart Da

Subpart Ka

Subpart Kb

Subpart Y

Subpart GG
Subpart XX
Subpart GGG

Subpart KKK

Subpart L1L
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Subpart NNN VOC emissions from SOCMI distilla-
tion operations

Subpart QQQ VOC emissions from petroleum refin-
ery wastewater emissions

Appendix A Test Methods

Appendix B Performance Specifications

Appendix C Determination of Emission Rate
Change

Appendix D Required Emission Inventory Informa-
tion

Appendix F Quality Assurance Procedures

(2) Exceptions to adopting 40 CFR Part 60 by reference.
Sections 60.5 and 60.6 ((ef-TFitle-40,-Code-of Federal

Regulations;)) are not mcorporated herein because they pro-
vide for preconstruction review of new stationary sources
only on request. By virtue of WAC 173-400-110, such
review under the state program is mandatory and an order of
approval is required before the construction, installation or
establishment of a new stationary source may commence.

AMENDATORY SECTION (Amending Order 79-1, filed
8/6/79)

WAC 463-39-135 Criminal penalties. Persons in vio-
lation of this chapter may be subject to the provisions of
chapter 80.50 RCW and RCW 70.94.422.

AMENDATORY SECTION (Amending Order 79-1, filed
8/6/79)

WAC 463-39-170 Conflict of interest. No member of
the council shall have received, or has during the previous
two years received, a significant portion of his or her income
directly or indirectly from permit holders or applicants for a
permit under the jurisdiction of this council.

(1) For the purposes of this section, the term "member"
includes any individual who has or shares authority to
approve permit applications or portions thereof, either in the
first instance or on appeal.

(2) For the purpose of this section, the term "permit hold-
ers or applicants for a permit" shall not include any depart-
ment or agency of a state government.

(3) For the purposes of this section, the term "significant
portion of his income" shall mean ten percent of gross per-
sonal income for a calendar year, except that it shall mean
fifty percent of gross personal income for a calendar year if
the recipient is over sixty years of age and is receiving such
portion pursuant to retirement pension or similar arrange-
ment.

(4) For the purposes of this section, the term "income”
includes retirement benefits, consultant fees and stock divi-
dends.

(5) For the purposes of this section, income is not
received "directly or indirectly from permit holders or appli-
cants for a permit” if it is derived from mutual fund payments
or from other diversified investments over which the recipi-
ent does not know the identity of the primary source of
income.
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AMENDATORY SECTION (Amending WSR 94-16-031,
filed 7/26/94, effective 8/26/94)

WAC 463-39-230 Regulatory actions. The council
may take any of the following regulatory actions to enforce
this chapter to meet the provisions of RCW 80.50.040 or
70.94.422.

(1) Enforcement actions—Notice of violation. At least
thirty days prior to the commencement of any formal
enforcement action under RCW 70.94.430 and 70.94.431 (1)
through (7), the council shall cause written notice to be
served upon the alleged violator or violators. The notice shall
specify the provision of this chapter or rule or regulation
alleged to be violated and the facts alleged to constitute a vio-
lation thereof, and may include an order that necessary cor-
rective action be taken within a reasonable time. In lieu of an
order, the council may require that the alleged violator or vio-
lators appear before it for the purpose of providing informa-
tion to the council ((infermation)) pertaining to the violation
or the charges complained of. Every notice of violation shall
offer the alleged violator an opportunity to meet with the
council prior to the commencement of enforcement action.

(2) Civil penalty.

(a) All penalties assessed as the result of air emission
violations shall be consistent with RCW 70.94.332, 70.94.-
430, 70.94.431 (1) through (7), and 70.94.435. Any person
who violates any of the provisions of chapter 70.94 RCW
may incur a civil penalty in an amount as set forth in RCW
70.94.431. Each such violation shall be separate and distinct
and, for a continuing violation, each day's continuance shall
be a separate and distinct violation.

Any person who fails to take action as specified by an
order issued pursuant to this chapter shall be liable for a civil
penalty as set forth by RCW 70.94.431 for each day of con-
tinued noncompliance.

(b) Penalties incurred but not paid shall accrue interest,
beginning on the ninety-first day following the date that the
penalty becomes due and payable, at the highest rate allowed
by RCW 19.52.020 on the date that the penalty becomes due
and payable. If violations or penalties are appealed, interest
shall not begin to accrue until the thirty-first day following
final resolution of the appeal.

The maximum penalty amount established in RCW
70.94.431 may be increased annually to account for inflation
as determined by the state office of economic and revenue
forecast council.

(¢c) Each act of commission or omission which procures,
aids, or abets in the violation shall be considered a violation
under the provisions of this section and subject to the same
penalty. The penalties provided in this section shall be
imposed pursuant to RCW 70.94.422.

(d) All penalties recovered under this section by the
council shall be paid into the state treasury and credited to the
air pollution control account established in RCW 70.94.015.

(e) In addition to other penalties provided by this chap-
ter, persons knowingly under-reporting emission or other
information used to set fees, or persons required to pay emis-
sion or permit fees who are more than ninety days late with
such payments may be subject to a penalty equal to three
times the amount of the original fee owed.
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(3) Assurance of discontinuance. The chair, or his/her
authorized representative, may accept an assurance of dis-
continuance of any act or practice deemed in violation of this
chapter. Any such assurance shall specify a time limit during
which discontinuance is to be accomplished. Failure to per-
form the terms of any such assurance shall constitute prima
facie proof of a violation of this chapter which make the
alleged act or practice unlawful for the purpose of securing an
injunction or other relief from the superior court.

(4) Restraining orders, injunctions. Whenever any per-
son has engaged in, or is about to engage in, any acts or prac-
tices which constitute or will constitute a violation of any
provision of this chapter, the council, after notice to such per-
son and an opportunity to comply, may petition the superior
court of the county wherein the violation is alleged to be
occurring or to have occurred for a restraining order or a tem-
porary or permanent injunction or another appropriate order.

(5) Emergency episodes. The council may issue such
orders as authorized by chapter 80.50 RCW, whenever an air
pollution episode forecast is declared.

(6) Compliance orders. The council may issue a compli-
ance order in conjunction with a notice of violation. The
order shall require the recipient of the notice of violation
either to take necessary corrective action or to submit a plan
for corrective action and a date when such action will be ini-
tiated.

WSR 04-11-071
PROPOSED RULES
HORSE RACING COMMISSION
[Filed May 18, 2004, 3:15 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
07-073.

Title of Rule: WAC 260-36-030 Veterinarians, platers,
and dentists—License required—Ineligible as trainers.

Purpose: To allow veterinarians licensed by the com-
mission to also apply for a license to train horses, subject to
certain conditions.

Statutory Authority for Adoption: RCW 67.16.020.

Summary: Under certain circumstances a license prac-
ticing veterinarian may also obtain a license [licensed] to
train horses, subject to certain conditions, including limiting
the horses the veterinarian may practice veterinarian medi-
cine only on their own horses, unless an emergency exists,
and the horses under the care of such a veterinarian are sub-
ject to testing by the commission at any time.

Reasons Supporting Proposal: Provides greater opportu-
nity for veterinarians to not only treat their own horses, but to
train them.

Name of Agency Personnel Responsible for Drafting:
Robert Lopez, 6326 Martin Way, Suite 209, Olympia, WA
98516, (360) 459-6462, Implementation and Enforcement:
Robert Leichner, 6326 Martin Way, Suite 209, Olympia, WA
98516, (360) 459-6462.

Name of Proponent: Dr. Robert Barth, private.

Rule is not necessitated by federal law, federal or state
court decision.
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Explanation of Rule, its Purpose, and Anticipated
Effects: The amendment to WAC 260-36-030 will eliminate
the prohibition against veterinarians license [licensed] by the
commission to also hold a license to train. The proposed
amendment allows a license [licensed] veterinarian to also
apply for and hold a license to train horses, subject to the fol-
lowing conditions:

1. The individual licensed as both a veterinarian and
trainer may only practice veterinarian medicine on the horses
registered to the individual.

2. The individual licensed as both a veterinarian and
trainer is prohibited from practicing veterinarian medicine on
any other horse without the approval of the commission vet-
erinarian.

3. In cases of an emergency on the grounds of the racing
association, the individual licensed as both a veterinarian and
trainer may respond and provide treatment. Any treatment
rendered shall be reported to the commission veterinarian in
writing.

4. The report to the commission veterinarian shall
include at least the name of the horse(s) and the treatment
rendered.

The amendment also removes the reference to dentist.
Equine dentist shall be licensed as veterinarians.

Proposal Changes the Following Existing Rules: Elimi-
nates the reference to dentists. Eliminates the blanket prohi-
bition against an individual being licensed as a veterinarian
and a trainer at the same time. Allows for an individual to be
licensed both as a veterinarian and a trainer, subject to a strict
set of conditions.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

RCW 34.05.328 does not apply to this rule adoption.

Hearing Location: Auburn City Council Chambers, 25
West Main, Auburn, WA 98001, on July 8, 2004, at 10:00
am.

Assistance for Persons with Disabilities: Contact Patty
Sorby at (360) 459-6462, by July 7, 2004.

Submit Written Comments to: Robert M. Leichner,
Executive Secretary, Washington Horse Racing Commis-
sion, 6326 Martin Way, Suite 209, Olympia, WA 98516-
5578, fax (360) 459-6461, by July 7, 2004.

Date of Intended Adoption: July 8, 2004.

May 18, 2004
R. M. Leichner

Executive Secretary

AMENDATORY SECTION (Amending WSR 91-24-085,
filed 12/4/91, effective 1/4/92)

WAC 260-36-030 Veterinarians((y)) and platers((z
and-dentists))—License required((—Ineligible-as-train-
e#9)). The license fee for veterinarians((;)) and platers ((and
dentists)) shall be for one year and shall be $15.00. ((Fhey))
Veterinarians and platers must be approved by the commis-
sion before practicing their professions on the grounds of an

association. ((WW

)) Veteg'narians licensed by the commission
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may apply for a trainer's license subject to the following con-
ditions:

(1) Only horses registered to the individual licensed by
the commission as a veterinarian and trainer shall be treated
using veterinary methods

(2) The individual licensed by the commission as a vet-
erinarian and a trainer shall not practice veterinary medicine
on_any horse on the grounds without specific a valof a
commission veterinarian.

(3) In an emergency on the grounds of the racing associ-
ation the individual licensed by the commission as a veteri-
narian and trainer may respond and assist at the scene of the
emergency. Any veterinary treatment provided at the scene
shall be reported in writing to the commission veterinarian.
The report shall include at a minimum the names of horses
treated and treatment rendered.

(4) Any horse registered to the individual licensed by the
commission as a veterinarian and trainer shall be subject to
testing by the commission any time the horses are on the
grounds of the racing association.

WSR 04-11-082
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed May 18, 2004, 4:47 p.m.]

The Aging and Disability Services Administration
would like to withdraw the following CR-102 proposed rule
making: WSR 04-10-097 filed on May 4, 2004.

Brian Lindgren, Manager
Rules and Policies Assistance Unit

WSR 04-11-084
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed May 18, 2004, 4:49 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
07-085.

Title of Rule: Income from the community jobs pro-
gram, WAC 388-450-0050 How does your participation in
the community jobs (CJ) program affect your cash assistance
and Basic Food benefits?

Purpose: The proposed amendment will simplify the
language to define what subsidized and unsubsidized income
is for community jobs and how each affects Basic Food and
TANF/SFA benefits. This distinction simplifies how the
field staff budgets the income from community jobs.

Statutory Authority for Adoption: RCW 74.08.090,
74.04.050, 78.08A.340.
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Statute Being Implemented: RCW 74.08.090, 74.04.-
050, 74.04.057, and 78.08A.340.

Summary: The proposed rule defines the difference
between subsidized and unsubsidized income in community
jobs and how each affects TANF/SFA and Basic Food assis-
tance benefits.

Reasons Supporting Proposal: This change is necessary
to accurately use the different incomes in community jobs for
determining benefit levels for TANF/SFA and Basic Food
assistance and to provide an incentive to parents on
TANF/SFA to participate in community jobs.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Ian Horlor, 1009 College
S.E., Lacey, WA 98504, (360) 413-3247.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Title of Rule, Purpose, Summary, and Reasons
Supporting Proposal above.

Proposal Changes the Following Existing Rules: See
Title of Rule, Purpose, Summary, and Reasons Supporting
Proposal above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This proposed rule does
not have an economic impact on small businesses, it only
affects DSHS clients.

RCW 34.05.328 does not apply to this rule adoption.
These amendments are exempt as allowed under RCW
34.05.328 (5)(b)(vii) which states in-part, “[t]his section does
not apply to...rules of the department of social and health ser-
vices relating only to client medical or financial eligibility
and rules concerning liability for care of dependents.”

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on June 22, 2004, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by June 18,2004, phone
(360) 664-6094, TTY (360) 664-6178, e-mail fernaax @dshs.
wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, mail to P.O. Box 45850, Olympia, WA 98504-5850,
deliver to 4500 10th Avenue S.E., Lacey, WA, fax (360) 664-
6185, e-mail femaax@dshs.wa.gov, by 5:00 p.m., June 22,
2004.

Date of Intended Adoption: Not earlier than June 23,
2004.

May 14, 2004
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 03-06-095,
filed 3/4/03, effective 5/1/03)

WAC 388-450-0050 How ((are)) does your participa-

tion in the community jobs (C]) program affect your cash
assistance and Basic Food benefits ((determined-when
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gram))? (1) There are two different ((kinds-ef)) types of
income in the community jobs program. They are:

(a) ((Elassie—obs)) Subsidized. where your wages are
((subsidized-by)) paid from TANF or SFA funds; and

(b) ((Careerjump)) Unsubsidized, where your wages are
paid entirely by your employer ((beginning-with-the-fifth
menth-of your-employment)).

(2) We figure your total monthly subsidized or unsubsi-
dized income ((yeu-getfrom-your-elassiejobs-or-eareerjump
jeb)) by:

(a) Estimating the number of hours you, your case man-
ager, and the CJ contractor expect you to work for the month;
and

(b) Multiplying the number of hours by the federal or
state minimum wage, whichever is higher.

(3) Because you are expected to participate and meet the
requirements of CJ, once we determine what your total
monthly income is expected to be, we do not change your
TANF grant if your actual hours are more or less than antici-
pated.

(4) We treat the total income we expect you to get each
month from your CJ position as:

(a) Earned income for cash assistance, except we do not
count any of the CJ income ((yeu-getin)) for the first month
((ef-your-employment)) you receive your paycheck.

(b) Earned income for Basic Food ((i#-yeu-are-a-eareer
jump-participant-that-hes)) after you have been transferred to
your employer's regular unsubsidized payroll ((end-your
wages-are-no-longer being subsidized)); or

(c) Unearned income for Basic Food while you ((are-in))
have subsidized ((empleyment)) income.

(5) If your anticipated ((elassie-jebs)) subsidized income
is more than your grant amount, your cash grant is suspended.
This means that you are still considered ((te-be)) a
TANF/SFA recipient, but you do not get a grant.

(a) (Fhe)) Your grant ((suspensien)) can be suspended

up to a maximum of nine months.

(b) You can keep participating in CJ even though your
grant is suspended, as long as you would be eligible for a
grant if we did not count your ((el»ass-xe—;ebs)) subsidized

gfaﬁt—ls—suspeﬂded))

(c) The months your grant is suspended do not count
toward your sixty-month lifetime limit.

(6) If your unsubsidized income ((from-eareerjump)),
after we subtract half of what you have earned is greater than
your grant, your TANF/SFA case will close. This happens
because your income is over the maximum you are allowed.
You will still be able to participate in the CJ program for up
to a total of nine months.

(7) If your income from other sources alone, not count-
ing CJ income makes you ineligible for a cash grant, we ter-
minate your grant and end your participation in CJ.
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WSR 04-11-085
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed May 18, 2004, 4:51 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
07-060.

Title of Rule: WAC 388-71-0531 How many hours can
my individual provider, agency provider, or personal aide
work if I am receiving COPES, Medicaid personal care, or
chore services?

Purpose: The department is repealing WAC 388-71-
0531 to comply with recently enacted legislation, ESHB
2933, chapter 3, Laws of 2004. ESHB 2933 states that: "No
agency or department of the state, other than the authority,
may establish policies or rules governing the wages or hours
of individual providers." "Authority” refers to the Home
Care Quality Authority.

Statutory Authority for Adoption: ESHB 2933, (chapter
3, Laws of 2004), RCW 74.08.090 and 74.09.520.

Statute Being Implemented: ESHB 2933, (chapter 3,
Laws of 2004).

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Tiffany Sevruk, P.O. Box 45600, Olympia, WA 98504-5600,
(360) 725-2538; Implementation and Enforcement: Bill
Moss, P.O. Box 45600, Olympia, WA 98504-5600, (360)
725-2527.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Repealing WAC 388-71-0531 How many hours can
my individual provider, agency provider, or personal aide
work if I am receiving COPES, Medicaid personal care, or
chore services? .

Repealing WAC 388-71-0531 complies with recently
enacted legislation, ESHB 2933, chapter 3, Laws of 2004.
ESHB 2933 states that: "No agency or department of the
state, other than the authority, may establish policies or rules
governing the wages or hours of individual providers.”
" Authority" refers to the Home Care Quality Authority.

Proposal Changes the Following Existing Rules: The
proposal would repeal WAC 388-71-0531.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
analyzed the rules and concluded that no new costs will be
imposed on businesses.

RCW 34.05.328 does not apply to this rule adoption.
The proposed rule implements chapter 3, Laws of 2004, and
is exempt from a cost-benefit analysis under RCW 34.05.328
(5)(b)(v), rules the content of which are explicitly and specif-
ically dictated by statute.

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on June 22, 2004, at 10:00 a.m.

WSR 04-11-086

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by June 18, 2004, phone
(360) 664-6094, TTY (360) 664-6178, e-mail fernaax @dshs.
wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, mail to P.O. Box 45850, Olympia, WA 98504-5850,
deliver to 4500 10th Avenue S.E., Lacey, WA, fax (360) 664-
6185, e-mail fernaax @dshs.wa.gov, by 5:00 p.m., June 22,
2004.

Date of Intended Adoption: Not earlier than June 23,
2004.

May 14, 2004
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 388-71-0531 How many hours can my
individual provider, agency
provider, or personal aide
work if I am receiving
COPES, Medicaid Personal

Care, or Chore services?

WSR 04-11-086
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed May 18, 2004, 4:53 p.m.]

Supplemental Notice to WSR 04-10-097

Preproposal statement of inquiry was filed as WSR 04-
01-087.

Title of Rule: Chapter 388-72A WAC, Comprehensive
assessment reporting evaluation (CARE) tool.

Purpose: Incorporating CARE assessment criteria for
children receiving state plan Medicaid personal care (MPC)
services and amending other sections as needed to update
program rules.

This CR-102 replaces the notice filed as WSR 04-10-
097, which has been withdrawn.

Statutory Authority for Adoption:
74.09.520, and 74.39A.095.

Statute Being Implemented: RCW 74.08.090, 74.09.-
520, 74.39A.090, 74.39A.095.

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Marrianne Backous or
Sue Poltl, P.O. Box 45600, Olympia, WA 98504-5600, (360)
725-2535 or 902-8474.

Name of Proponent: Department of Social and Health
Services, governmental.

RCW 74.08.090,
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Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Amending and adding new sections to chapter 388-
72A WAC, Comprehensive assessment reporting evaluation
(CARE) tool, to incorporate CARE assessment criteria for
children receiving state plan Medicaid personal care (MPC)
services.

Proposal Changes the Following Existing Rules:
Amendments are made to existing rules to incorporate CARE
assessment criteria for children receiving state plan MPC ser-
vices.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
analyzed the proposed rules and determined that no new costs
will be imposed on businesses.

RCW 34.05.328 does not apply to this rule adoption.
The proposed rules describe eligibility criteria for medical in-
home care services and are exempt under RCW 34.05.328
(5)(b)(vii), "Rules of the department of social and health ser-
vices relating only to client medical or financial eligibility..."”

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on June 22, 2004, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by June 18, 2004, phone
(360) 664-6094, TTY (360) 664-6178, e-mail fernaax @dshs.
wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, mail to P.O. Box 45850, Olympia, WA 98504-5850,
deliver to 4500 10th Avenue S.E., Lacey, WA, fax (360) 664-
6185, e-mail fernaax @dshs.wa.gov, by 5:00 p.m., June 22,
2004.

Date of Intended Adoption: Not earlier than June 23,
2004. '

May 14,2004
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 03-05-097,
filed 2/19/03, effective 3/22/03)

WAC 388-72A-0010 Does chapter 388-71 WAC and
WAC 388-845-1300 apply to me? Yes. Chapter 388-71
WAC ((apphies)) and WAC 388-845-1300 apply with the
exception of the following: WAC 388-71-0202 (Direct per-
sonal care services, household assistance, medically oriented

tasks, personal care services. plan of care, supervision, and
unscheduled tasks), 388-71-0203, 388-71-0205, 388-71-

0430, 388-71-0435, 388-71-0440, 388-71-0442, and 388-71-
0445.

NEW SECTION

WAC 388-72A-0036 How are my needs for personal
care services determined? The assessor gathers information
from you, your caregivers, family members, and other
sources to determine how much assistance you need with per-
sonal care services. For children age seventeen and younger,

Proposed

Washington State Register, Issue 04-11

age expectations and the role of legally responsible natu-
ral/step/adoptive parents are considered and documented.
Assistance is measured by your:

(1) Self-performance, what you actually did within the
last seven days, not what you might be capable of doing.
Coding is based on the level of performance that occurred
three or more times in the seven-day period.

(2) Support provided, which means the highest level of
support provided by others over the last seven days, even if
that level of support occurred only once.

(3) Status, which identifies whether a need is met, unmet,
partially met, or declined.

(4) Assistance available.

NEW SECTION

WAC 388-72A-0041 How are status and assistance
available scored for ADLs and IADLs? (1) For each Activ-
ity of Daily Living (ADL) and Instrumental Activity of Daily
Living (IADL), the assessor determines whether there is an
informal support available. An informal support is a person
or resource that is available to provide assistance without
home and community program funding.

(a) Met: The ADL or IADL will be fully provided by an
informal support.

(b) Unmet: An informal support will not be available to
provide assistance with the identified ADL or IADL.

(c) Partially Met: An informal support will be available
to provide some assistance, but not all, with the identified
ADL or IADL.

(d) Client declines: Client does not want assistance with
the task.

(2) If partially met is selected then the amount of the
assistance available is determined using one of four catego-
ries. Table 1 below is used to determine these percentages.

(a) Less than one-fourth of the time,

(b) One-fourth to one-half of the time,

(c) Over one-half of the time to three-fourths of the time,

(d) Over three-fourths of the time.

NOTE: For children seventeen years and younger living
with their legally responsible natural/step/adoptive parents,
the status and assistance available will be met or partially met
over three fourths of the time.
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:m 11 27% | 36% | 45% s2%| 9%
E 12 25% | 33% | 42%]| so% 83%| 92%
: ‘ 13 31% | 38%| 46% 77% ] 85% | 92%
Cl14 29%] 36%| 43%] s0o% 79%] 86%| 93%
E; 15 271% | 33%]| 40%| 47% 80%] 87% | 93%
16 25% ] 31% | 38%| 44%| 50% 81% ] 88% | 94%
17 29%) 35% | 41% | 47% 76% ] 82%| 88%| 94%
‘18 28%] 33%| 39%| 4a%| s0% 8% | 83%| 89% | 94% —
19 26%{ 32%]| 37% | 42%| 47% 79% | 84% ] 89% ] 95%
}0 25% | 30%| 35% | 40%] 45% | 50% ] 80%] 85% | 90%] 95%
NEW SECTION

WAC 388-72A-0042 How are ADLs and IADLs scored for children? For children, the following age appropriate guide-
lines apply. The table indicates which tasks are considered met per age expectations and/or the role of the natural/step or adop-

tive parent.

m = Code status as Met
Medication Management
Independent, supervision, limited,
extensive, or Total

Locomotion in Room"*
Independent, supervision, limited or
extensive

Total '
Locomotion Outside Room™ ¢
Independent or supervision

Limited or extensive

Total

Walk in Room™*

Independent, supervision, limited or
extensive

Total

Activities of Daily Living (ADLs)

Ages

2 3 4 5 6 7 8 9

10 11

12 13 14

15 16

(431
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Activities of Daily Living (ADLSs)

Ages
@ = Code status as Met 1 2 3 4 5 6 7 8 9 10 11 12 13
Bed Mobility
Independent, supervision, limitedor ® ®
= extensive
0 | Total =
2 ota
S Transfers
c=
] Independent, supervision, limited, "=

extensive or total & under 30 pounds

(Total & over 30 pounds = no age

limit)

Toilet Use¥=

Support provided for nighttimewet- ® ®# ® ® ® ® ®B
ting only (Independent, supervision,

limited, extensive, or total)

Independent, supervision, limited, = = B RERB
extensive

Total a8 BN
Eating

Independent, supervision, limited, = a

extensive, or total
Meal Preparation

Independent, supervision, limited, E @ B R B R " B R R E B =
extensive, or total

Bathing '

Independent or supervision " = " E m § B 8 = ®H @®
Physical assistance all/part " " B B B ®EB &8

Total 2 B BN

Dressing

Independent or supervision @ R B @ R B B B R B ©®
Limited or extensive " B & B B B B8

Total s B B B8

Personal Hygiene

Independent or supervision " B E R B R N B BE B =
Limited or extensive ®E R B 8 B B BN

Total B 2 B B

Instrumental Activities of Daily Living
Ages
m = Code status as Met 1 2 3 4 5 6 7 8 9 10 11 12 13
Telephone
Independent, supervision, limited, " @ B B B R F B B B B ®B =
extensive, or Total

Transportation

Independent, supervision, limited, ® ® ® & ® ® ® ® = ® & & =&
extensive, or total

Shopping

Independent, supervision, limited, ™ & ® ® ® ® ® ® = ® = & =&

extensive, or total

Proposed [44]
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® = Code status as Met 1
Wood Supply

Independent, supervision, limited, n
extensive, or total

Housework

Independent, supervision, limited, u
extensive, or total

Finances

Independent, supervision, limited, n
extensive, or total

Instrumental Activities of Daily Living

Ages
2 3 4 5 6 7 8 9 10
" 8 B B B B B B BH

13

14 15 16
| ] n
] | ]
n n |

NOTE: If the activity did not occur, the assessor codes self performance as total and status as met.

NEW SECTION

WAC 388-72A-0086 How is the information in WAC 388-72A-0081 through 388-72A-0084 used to determine the cli-
ent's classification payment group for residential settings? The information in WAC 388-72A-0081 through 388-72A-0084
is used to place an adult applicant or recipient into one of the twelve residential classification groups, as shown in the table

below.
Classification ADL Score Group
Group D ADL Score 18-28 D High (12)
Cognitive performance score = 4-6 ADL Score 13-17 D Med (11)
and ADL Score 2-12 D Low (10)
Clinically complex = yes
and
Mood/behavior = yes or no
Group C ADL Score 18-28 C High (9)
Cognitive performance score = 0-3 ADL Score 9-17 C Med (8)
and ADL Score 2-8 C Low (7)
Clinically complex = yes
and
Mood/behavior = yes or no
Group B ADL Score 15-28 B High (6)
Mood & behavior = Yes ADL Score 5-14 B Med (5)
and ADL Score 0-4 B Low (4)
Clinically complex = no '
and
Cognitive performance score = 0-6
Group A ADL Score 10-28 A High (3)
Mood & behavior = No ADL Score 5-9 A Med (2)
and ADL Score 0-4 A Low (1)
Clinically complex = No
and

Cognitive performance score = 0-6

AMENDATORY SECTION (Amending
filed 2/19/03, effective 3/22/03)

WAC 388-72A-0095 ((How-are)) What additional

criteria are considered to determine the

WSR 03-05- 097

I ((ean)) will receive for in-home services ((M))”

(1) In addition to criteria defined in WAC ((388-72A-0075;

number of hours

[45]

388-72:A-0080;8nd 388-72A-0085)) 388-72A-0081, 388-
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72A-0082, 388-72A-0083, 388-72A-0084, 388-72A-0087

. or 388-71-0460, CARE will take into account ((yeus:
o) Assi Jabl o Thisi

hold-
&)

(a) The amount of informal supports available to fully or

partially meet vour needs as described in WAC 388-72A-
0041.

(D) As shown in the following table, CARE determines
the adjustment by placing a numeric value on the amount of

assistance available to meet your needs and reduces the base

hours assigned to the classification group using the values

listed below for each ADL and IADL.

Assistance Value
Meds Self Performance tatus Available Percentage
Self administration of Rules for all codes apply exceptindependent | Unmet N/A 1
medications is not counted Met NA 0
Decline N/A [V}
<1/4 time 29
Partiall 1/4.to 1/2 time a
ratialy met - "o to 34 time |5
> 3/4 time 3
Assistance Value
Unscheduled ADLs Self Performance tatus Available Percentage
Bed mobility, transfer. | Rules apply for all codes except: Didnot | Unmet N/A 1
walk in room, eating, toi- | occur/client not able and Did not occur/no | Met N/A 0
let use provider= 1; Decline N/A 0
Did not occur/client declined and indepen- _1—/:1 e _9
dent are not counted. <22 me - =
Partially met /4 to 1/2 time L
>1/2to 3/4 time |.5
>3/4 time 3
Assistance alue
Scheduled ADLs elf Performance tus Available Percentage
Dressing Rules apply for all codes except: Did not Unmet N/A 1
personal hygiene occur/client not able and Did not occur/no | Met N/A 0
bathin QI’OVidCI’: 1‘l Decline N/A 0
Did not occur/client declined and indepen- "<1/4 time 75
dent are not counted .
between 1/4 to S5
Partially me 1/2 time
LAy e between 1210 | 35
3/4 time
> 3/4 time 15

Proposed
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Assistance Value
ADLs Self Performance Status Available Percentage
Meal preparation Rules for all codes apply except independent | Unmet N/A 1
' Ordinary housework is not counted. Met N/A 0
Essential shopping Decline N/A 0
< 1/4time 3
=
between 1/4 to 2 &
Partially met | /24mE g
tartially met between 1/2 to 1 e
3/4 time
> 3/4 time .05

(ii) The value percentage assigned to each specified ADL/IADL is summed and carried two decimal places. The resulting
number is then divided by the number of qualifying ADL and IADL needs. If self-performance is coded as independent or did
not occur/client declined then they are not qualifying ADLs and JADLs. The result is value A. Value A is then subtracted from
one. This is value B. Value B is divided by three. This is value C. Value A and value C are summed. This is value D. Value
D is multiplied by the "base hours" assigned to the client's classification group in WAC 388-72A-0087.

(b) Your environment, as described in the diagrams below.

Assistance AdOn
Condition Assessment tatus Available Hours
Offsite laundry facilities, which means | Yes. N/A N/A 8
the client does not have facilities in own
home and the caregiver is not available
to perform any other personal or house-
hold tasks while laundry is done.
Client is > 45 minutes from essential ser- | If yes, then the assistance Unmet N/A 5
vices (which means he/she lives more available for this task is Met N/A 0
than 45 minutes one-way from a full-ser- | assessed by the response to <1/4 time 5
vice market.) essential shopping. between 1/4 1o 4
Partially met  |i2amS
between 1/2 to
3/4 time
>3/4 time 2
Wood supply used as only source of Yes Unmet N/A 8
heat. Met N/A 0
Declines N/A 0
< 1/4 time 8
between 1/4to. | 6
Partially met 112 time
between 1/2 to 4
3/4 time
> 3/4 time 2
(c) Your living arrangement. (C) Shopping,
(D) If there is more than one client living in the same (D) Wood supply.

household, the status cannot be unmet for the following
IADLs:

(A) Meal preparation,

(B) Housekeeping,

(C) Shopping,

(D) Wood supply.

(ii) If you and your paid provider live in the same house-

' hold. the status must be met for the following IADL.s:

(2) The ((CARE-eohwillprovidea)) hours identified in
WAC 388-72A-0095 (1)(b) are added to the resulting hours

in WAC 388-72A-0095 (1)(a). The result is the maximum
number of hours that can be used to develop your care plan.
The assessor must take into account cost effectiveness, client
health and safety, and program limits in determining how
hours can be used to meet identified client needs.

(3) Within the limits of subsection (2) of this section, you
and your case manager will work to determine what services

(A) Meal preparation,
(B) Housekeeping,

[47] Proposed
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you choose to receive if you are eligible. The hours may be
used to authorize:

(a) Personal care services (per WAC 388-72A-0055,
388-72A-0060, ((er)) 388-72A-0065, or 388-845-1300);

(b) Home delivered meals (per WAC ((388-72A-0055))
388-71-0415);

(c) Adult day care (per WAC ((388-72A-055-er388-15-
652)) 388-71-0415);

(d) (Adult-day-health-(per- WAC-388-72A-055-0r 388

(e))’) A home health aide (per WAC ((388-72A-0053))

388-71-0415).

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.
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PROPOSED RULES
GAMBLING COMMISSION
[Filed May 18, 2004, 5:02 p.m.}

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
18-009.

Title of Rule: Amending WAC 230-40-625 Closed cir-
cuit television system—Class F card rooms and 230-40-825
Closed circuit television system—House-banking.

Purpose: See Summary below.

Statutory Authority for Adoption: RCW 9.46.070.

Statute Being Implemented: Not applicable.

Summary: In 2002, digital surveillance was first intro-
duced for use in card rooms. At that time, digital surveillance
technology was fairly new and staff worked with the industry
to construct rules for the new technology. After two years of
working with, and becoming more familiar with, digital
recording devices, several requirements in both WAC 230-
40-625 and 230-40-825 need to be updated to match current
practice.

Reasons Supporting Proposal: See Summary above.

Name of Agency Personnel Responsible for Drafting:
Susan Arland, Lacey, (360) 486-3466; Implementation: Rick
Day, Lacey, (360) 486-3446; and Enforcement: Neal Nuna-
maker, Lacey, (360) 486-3452.

Name of Proponent: Staff, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated

"Effects: See Summary above.

Proposal Changes the Following Existing Rules: See
Summary above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Proposal is exempt
under RCW 19.85.025(2), therefore a small business eco-
nomic impact statement is not required.

RCW 34.05.328 does not apply to this rule adoption.
This agency does not choose to make section 201, chapter
403, Laws of 1995, apply to this rule adoption.
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Hearing Location: LaConner Maple Hall, 108 Commer-
cial Street, LaConner, WA 98257, (360) 466-3101, on
August 13, 2004, at 9:30 a.m.

Assistance for Persons with Disabilities: Contact Shir-
ley Corbett by August 1, 2004, TDD (360) 486-3637 or (360)
486-3447.

Submit Written Comments to: Susan Arland, Rules
Coordinator, P.O. Box 42400, Olympia, WA 98504-2400,
(360) 486-3466, fax (360) 486-3625, by August 1, 2004.

Date of Intended Adoption: August 13, 2004.

May 18, 2004
Susan Arland
Rules Coordinator

AMENDATORY SECTION (Amending Order 418, filed
4/16/03, effective 7/1/03)

WAC 230-40-625 Closed circuit television system—
Class F card rooms. Critical activities related to the opera-
tion of a player-supported jackpot (PSJ) and assessment of
fees based on amounts wagered (rake method) shall be
closely monitored by the use of a closed circuit television
(CCTV) system and recorded using analog and/or digital
recording equipment. If a licensee is conducting both Class F
and house-banked activities, the licensee shall be required to
meet the surveillance requirements set forth in WAC 230-40-
825. Each Class F card room licensee shall install and main-
tain a CCTV system that meets the following requirements:

Camera coverage.

(1) The following areas are required to be viewed by the
CCTV system:
(a) All gaming at each table including, but not limited to,
the:
(i) Cards;
(ii) Wagers;
(iii) Chip tray;
(iv) Drop box openings; and
(v) Players and dealers.
(b) All activity in the count room or count area including,
but not limited to, the: :
(i) Count table;
(ii) Floor;
(iii) Drop boxes; and
(iv) Drop box storage shelves/cabinets.

Camera requirements.

(2) The CCTV system shall consist of light sensitive
cameras that have the ability to determine card and chip val-
ues at each gaming table. Each video camera shall be capable
of having its images displayed on a video monitor and
recorded. Cameras shall be installed in a manner that will
prevent them from being readily obstructed, tampered with,
or disabled by patrons or employees. Installed cameras shall
cover the areas required by this rule and shall include, at a
minimum, the following:

(a) At least one fixed camera focused over each gaming
table covering the entire layout;
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(b) At least one fixed camera focused over the dealer
area covering the chip rack, all drop box openings, and the
community card area;

(c) At least one fixed or pan, tilt, and zoom (PTZ) camera
permanently programmed for the purposes of monitoring
players and dealers at each gaming table. This camera must
be capable of viewing each patron and dealer at each gaming
position at least once every five minutes;

(d) A sufficient number of fixed and/or PTZ cameras in
the cage only if the count process is conducted there;

(e) A sufficient number of fixed and/or PTZ cameras in
the count area; and

(f) Any other location as deemed necessary by commis-
sion staff.

Video recording equipment requirements.

(3) Video recording equipment shall meet the following
requirements:

(a) Analog recording, including audio recording where
required, using a video cassette recorder, shall comply. with
the following requirements:

(i) Images shall be recorded at a rate of not less than
twenty frames per second on standard VHS format; and

(ii) Recorded images shall accurately reflect the time and
date of the video recording. If multiple time and date genera-
tors are used, they shall be synchronized to the same time and
date; or

(b) Digital recording, including audio recording where
required, using a ((herd-drive)) digital storage system, shall
comply with the following requirements:

(i) All images shall be recorded on a hard drive;

(i) Recording systems shall be locked ((by-the-manufae-
turer-to-disable)) so that access to the erase and reformat
functions ((te-prevent-aceess-to)), and system data files is

restricted to persons authorized in the internal controls;
(iii) The system must provide uninterrupted recording of

surveillance((-this-shall-inelude)) during playback or copy-
ing: Provided. That motion-activated recording may be used;

(iv) Recording systems shall be capable of copying orig-
inal images maintaining the original native format;

(v) Images shall be stored at a rate of not less than
twenty-five images per second;

(vi) (Reselutien-shall-be)) Images shall be recorded at a
minimum resolution of 320 x 240 and displayed during play-

back at a minimum resolution of 640 x 480 or higher;

(vii) Images shall be stored in a format that is readable by
commission computer equipment;

(viii) Images shall be stored in a format that ((contains-#

method-to-verify-the-authentieity-of-the-original recording
and-copies)) can be verified and authenticated by commission
staff;

(ix) Recorded images shall include the accurate time and
date the video was originally recorded;

(x) Previously recorded material may be overwritten
after seven continuous days of gaming; and

(xi) Recording systems shall be equipped with an unin-
terruptible power source to allow a proper system shutdown.

WSR 04-11-089

Use of multiplexing and quad recording devices.

(4) Multiplexing/quad recording devices may ((eniy)) be
used for external surveillance((--movement-of-drop-boxes
between-tables-and-the-count+eems;)) and on entrances and
exits((—Provided;—Fhatsplit-sereen-devices-may-be-niilized
forareas-notrequired-to-have-survetllance-eoverage)). Quad
recording devices may be used to record the movement of
drop boxes between tables and the count room.

Recording of illegal or suspicious activities.

(5) Nlegal or suspicious activities within the monitored
portion of the licensed premises shall be reported to commis-
sion staff, pursuant to WAC 230-40-815 (3)(a)(v) through
(vi). Additionally, licensees shall ensure two copies of the
entire recorded image sequence are made reflecting the ques-
tioned activity. One copy shall be provided to commission
staff or other law enforcement representatives upon demand
and the other copy maintained by the licensee for a period of
thirty days.

Activities to be recorded.

(6) Video signals from all cameras shall be recorded
when:

(a) Gaming tables are in operation;

(b) Drop boxes or chip trays are stored on the gaming
tables;

(c) Drop boxes are being transported; or

(d) Drop box contents are being counted.

Surveillance activity log.

(7) The licensee shall maintain a record of all surveil-
lance activities in the surveillance room. A surveillance log
shall be maintained by surveillance personnel and shall
include, at a minimum, the following:

(a) Date and time of surveillance;

(b) Person initiating surveillance;

(c) Time of termination of surveillance;

(d) Summary of the results of the surveillance; and

(e) A record of any equipment or camera malfunctions.

Employee sign-in log.

(8) A surveillance room sign-in log shall be maintained
to document the time each surveillance employee monitors
the card room. The surveillance sign-in log shall be available
for inspection at any time by commission staff or law
enforcement personnel.

Labeling and storing video and audio recordings.

(9) Video and audio recordings shall be marked to
denote the activity recorded and retained for a period neces-
sary to afford commission staff or law enforcement personnel
reasonable access. The following minimum retention periods
apply to recordings:

(a) Recordings shall be retained for a minimum of seven
complete gaming days.

(b) Recordings of evidentiary value shall be maintained
as requested by commission staff; and

(c) Tapes documenting jackpot payouts of five hundred
dollars or more shall be retained for at least thirty days; and
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(d) Commission staff may increase any of the retention
requirements noted in this section by notifying the licensee.

Dispute resolution.

(10) In the event there is not sufficient clarity due to vio-
lations of the above requirements, the burden will be on the
licensee to prove any action taken was warranted. Otherwise,
all disputes shall be resolved in favor of the player: Provided,
That a review by commission staff may be requested if the
licensee feels circumstances warrant, for example, cheating
has occurred. :

AMENDATORY SECTION (Amending Order 422, filed
8/15/03, effective 9/15/03)

WAC 230-40-825 Closed circuit television system—
House-banking. Critical activities related to the operation of
house-banked card games shall be closely monitored by the
use of a closed circuit television (CCTV) system and
recorded using analog and/or digital recording equipment.
Each house-banked card room licensee shall install and main-
tain a CCTV system that meets the following requirements.

Camera coverage.

(1) The following areas are required to be viewed by the
CCTV system:

(a) All gaming at each table including, but not limited to,
the following:

(i) Cards;

(ii) Wagers;

(iii) Chip tray;

(iv) Drop box openings;

(v) Card shoe;

(vi) Shuffling devices; and

(vii) Players and dealers.

(b) All activity in the pits.

(c) All activity in the cashier's cage including, but not
limited to, the:

(i) Outside entrance;

(ii) Fill/credit dispenser;

(iii) Customer transactions;

(iv) Cash and chip drawers;

(v) Vault/safe;

(vi) Storage cabinets;

(vii) Fill or credit transactions; and

(viis) Floor.

(d) All activity in the count room including, but not lim-
ited to, the:

(i) Count table;

(ii) Floor;

(iii) Counting devices;

(iv) Trolley;

(v) Drop boxes;

(vi) Storage shelves/cabinets; and

(vii) Entrance and exits.

(¢) The movement of cash, gaming chips, and drop
boxes.

(f) Entrances and exits to the card room.

Proposed
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Camera requirements.

(2) The CCTV system shall consist of light sensitive
cameras including those with pan, tilt, and zoom (PTZ) capa-
bilities having the ability to determine card and chip values
and the configuration of wagers at each gaming table. Each
video camera shall be capable of having its images displayed
on a video monitor and recorded. Cameras shall be installed
in a manner that will prevent them from being readily
obstructed, tampered with, or disabled by patrons or employ-
ees. PTZ cameras shall be placed behind a smoked dome,
one-way mirror or similar materials that conceal the camera
from view. Installed cameras shall cover the areas required
by this rule and shall include at a minimum:

(a) At least one fixed camera focused over each gaming
table covering the entire layout;

(b) A sufficient number of fixed and/or PTZ cameras
permanently programmed for the purposes of monitoring
players and dealers at each gaming table. The PTZ cameras
must be capable of viewing each patron and dealer at each
gaming position at least once every five minutes;

(c) A sufficient number of PTZ cameras for the purpose
of determining the configuration of wagers and card values at
each gaming table. Any time a winning wager, including
jackpot or bonus payouts in excess of five hundred dollars are
won, surveillance shall utilize this camera to verify the win-
ning hand, the amount of the wager, and the player who won
the prize. Each licensee shall have documented procedures in
their internal controls stipulating the manner in which this
will be carried out;

(d) A sufficient number of fixed and/or PTZ cameras in
the cage(s);

(e) A sufficient number of fixed and/or PTZ cameras in
the count room; and

(f) Any other location as deemed necessary by commis-
sion staff.

Video recording equipment requirements.

(3) Video recording equipment shall meet the following
requirements:

(a) Analog recording, including audio recording where
required, using a video cassette recorder, shall comply with
the following requirements:

(i) Images shall be recorded at a rate of not less than
twenty frames per second on standard VHS format; and

(ii) Recorded images shall accurately reflect the time and
date of the video recording. If multiple time and date genera-
tors are used, they shall be synchronized to the same time and
date; or

(b) Digital recording, including audio recording where
required, using a hard drive storage system, shall comply
with the following requirements:

(i) All images shall be recorded on a hard drive;

(ii) Recording systems shall be locked ((by-the-maanufae-
turer-to-disable)) so that access to the erase and reformat
functions ((te-prevent-seeess-te)), and system data files is

restricted to persons authorized in the internal controls;

(iii) The system must provide uninterrupted recording of
surveillance, ((this-shal-inelude)) during playback or copy-
ing;_Provided, That motion-activated recording may be used;
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(iv) Recording systems shall be capable of copying orig-
inal images maintaining the original native format;

(v) Images shall be stored at a rate of not less than
twenty-five images per second;

(vi) ((Reselution-shall-be)) Images shall be recorded at a
minimum resolution of 320 x 240 and displayed during play-

back at a minimum resolution of 640 x 480 or higher;

(vii) Images shall be stored in a format that is readable by
commission computer equipment;

(viii) Images shall be stored in a format that ((eentains-a

methed-to-verifytheauthenticity-of-the-original recording
and-eopies)) can be verified and authenticated by commission
staff;

(ix) Recorded images shall include the accurate time and
date the video was originally recorded;

(x) Previously recorded material may be overwritten
after seven continuous days of gaming; and

(xi) Recording systems shall be equipped with an unin-
terruptible power source to allow a proper system shutdown.

Use of multiplexing and quad recording devices.

(4) Multiplexing/quad recording devices may ((ealy)) be
used for external surveillance((--mevement-of-drop-boxes
between-tables-and-the-count+oom;)) and on entrances and
exns((—Prewded»—’Ph&t—sph{—seree&dewees-may—be—m&rwd
for-areas-noetrequired-to-have-surveillance-eoverage)). Qua
recording devices may be used to record the movement of

drop boxes between tables and the count room.

Recording of illegal or suspicious activities.

(5) Illegal or suspicious activities within the monitored
portion of the licensed premises shall be reported to commis-
sion staff, pursuant to WAC 230-40-815 (3)(a)(v) through
(vi). Additionally, licensees shall ensure two copies of the
entire recorded image sequence are made reflecting the ques-
tioned activity. One copy shall be provided to commission
staff or other law enforcement representatives upon demand
and the other copy maintained by the licensee for a period of
thirty days.

Activities to be recorded.

(6) Video signals from all cameras shall be recorded
when:

(a) Gaming tables are in operation;

(b) Drop boxes or chip trays are stored on the gaming
tables;

(c) Drop boxes are being transported; or

(d) Drop box contents are being counted.

Video monitors.

(7) The CCTV system shall include a sufficient number
of video monitors to simultaneously view multiple gaming
tables, the cashier's cage, and count room activities.

Surveillance room.

(8) The licensee shall maintain one or more surveillance
rooms with the following minimum requirements:

(a) The surveillance room shall have controlled access
and be used solely by the employees of the surveillance
department assigned to monitor activities: Provided, That
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this restriction does not apply to owners or approved supervi-
sory or management personnel.

(b) Commission agents and law enforcement personnel
shall be provided immediate access to the surveillance room
upon request.

(c) Entrances to surveillance rooms shall not be readily
observable from the gaming operation area.

(d) The licensee shall ensure a surveillance employee is
present in the surveillance room and monitoring the activities
of the operation, via the surveillance room equipment, any
time the card room is open to conduct gaming and during the
count process: Provided, That the licensee may allow the sur-
veillance room to operate without staff for a period not to
exceed thirty minutes per shift for the purpose of routine
breaks.

Surveillance activity log.

(9) The licensee shall maintain a record of all surveil-
lance activities in the surveillance room. A surveillance log
shall be maintained by surveillance personnel and shall
include, at a minimum, the following:

(a) Date and time of surveillance;

(b) Person initiating surveillance;

(c) Time of termination of surveillance;

(d) Summary of the results of the surveillance; and

(e) A record of any equipment or camera malfunctions.

Employee sign-in log.

(10) A surveillance room sign-in log shall be maintained
to document the time each surveillance employee monitors
the card room. The surveillance sign-in log shall be available
for inspection at any time by commission staff or law
enforcement personnel.

Labeling and storing video and audio recordings.

(11) Video and audio recordings shall be marked to
denote the activity recorded and retained for a period neces-
sary to afford commission staff or law enforcement personnel
reasonable access. The following minimum retention periods
apply to recordings:

(a) Recordings shall be retained for a minimum of seven
complete gaming days;

(b) Recordings of evidentiary value shall be maintained
as requested by commission staff; and

(c) Tapes documenting jackpot payouts over three thou-
sand dollars shall be retained for at least thirty days; and

(d) Commission staff may increase any of the retention
requirements noted in this section by notifying the licensee.

Dispute resolution.

(12) In the event there is not sufficient clarity due to vio-
lations of the above requirements, the burden will be on the
licensee to prove any action taken was warranted. Otherwise,
all disputes shall be resolved in favor of the player: Provided,
That a review by commission staff may be requested if the
licensee feels circumstances warrant, for example, cheating
has occurred.
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PROPOSED RULES
GAMBLING COMMISSION

[Filed May 18, 2004, 5:03 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
01-023.

Title of Rule: Amending WAC 230-12-330 Account-
ability of gambling equipment and related products and ser-
vices—Prices—Contracts—Discounts—Restrictions—
Exceptions and 230-12-340 Sale of gambling equipment,
devices, supplies, paraphernalia, and related services—
Credit prohibited—Exceptions.

Purpose: To remove credit and discriminatory pricing
restrictions from merchandise to be used as a punchboard or
pull-tab prize.

Statutory Authority for Adoption: RCW 9.46.070.

Statute Being Implemented: Not applicable.

Summary: Last spring, a licensee submitted a petition
for rule change requesting the licensure of anyone selling
merchandise prizes for pull-tab games. Staff felt licensure of
these individuals was a business and marketing issue, rather
than a regulatory issue and the commission denied the peti-
tion. At that time, the commission asked staff to review
agency pricing restrictions to determine if alternatives existed
to address the petitioner's concerns. This proposal is a result
of that request.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Susan Arland, Lacey, (360) 486-3466; Implementation: Rick
Day, Lacey, (360) 486-3446; and Enforcement: Neal Nuna-
maker, Lacey, (360) 486-3452.

Name of Proponent: Staff, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose and Summary above.

Proposal Changes the Following Existing Rules: See
Purpose and Summary above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Proposal is exempt
under RCW 19.85.025(2), therefore a small business eco-
nomic impact statement is not required.

RCW 34.05.328 does not apply to this rule adoption.
This agency does not choose to make section 201, chapter
403, Laws of 1995, apply to this rule adoption.

Hearing Location: LaConner Maple Hall, 108 Commer-
cial Street, LaConner, WA 98257, (360) 466-3101, on
August 13, 2004, at 9:30 a.m.

Assistance for Persons with Disabilities: Contact Shir-
ley Corbett by August 1,2004, TDD (360) 486-3637 or (360)
486-3447.

Submit Written Comments to: Susan Arland, Rules
Coordinator, P.O. Box 42400, Olympia, WA 98504-2400,
(360) 486-3466, fax (360) 486-3625, by August 1, 2004.

Date of Intended Adoption: August 13, 2004.

May 18, 2004
Susan Arland
Rules Coordinator
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AMENDATORY SECTION (Amending Order 411, filed
4/18/02, effective 7/1/02)

WAC 230-12-330 Availability of gambling equip-
ment and related products and services—Prices—Con-
tracts—Discounts—Restrictions—Exceptions. Manufac-
turers and distributors shall make their products and services
available to all licensees without discrimination. Merchan-

dise to be used as a punch board or pull-tab prize is exempt

from the requirements set forth in this rule. Except as autho-
rized by this section, gambling equipment, devices, related

paraphernalia or supplies, and services shall be offered to any
licensee wishing to purchase such, for the same price and
terms. The following restrictions, procedures, and exceptions
apply to prices and terms related to sales of gambling-related
products or services:

Pricing shall be consistent - exceptions.

(1) Discriminatory prices are prohibited. Prices are
considered discriminatory when identical or similar items or
services are offered to different persons for a different price
or under different terms or conditions: Provided, That prices
set under the following criteria shall not be considered dis-
criminatory:

(a) Prices that are established in advance and available
for review by the commission and customers prior to accept-
ing a sales order utilizing such. For purposes of this section,
prices are deemed to be established and available when they
have been mailed or transmitted by facsimile to the commis-
sion at least forty-eight hours prior to completing sales trans-
actions or accepting orders for products or services;

(b) Separate and different price schedules established
by manufacturers or distributors for transactions conducted
with licensees at different marketing levels when such prices
are progressively lower at each marketing level above the
operator level;

(c) Prices that are based upon the delivery location of
an item or service. If the price of an item or service is based
upon "free on board" (FOB) terms at a specific location, such
price may be varied based upon delivery at a different loca-
tion, if such is justified by objective evidence. The burden of
proof regarding such price differentiation is borne by the
seller. Such prices are subject to all other requirements of this
section; and

(d) Short-term price reductions or 'sales' by manu-
facturers or distributors are authorized when every licensee is
afforded an opportunity to participate. For purposes of this
section licensees will be deemed to have been afforded an
opportunity to participate when:

(i) All'prices and terms are clearly posted at all sales out-
lets for the benefit of operators and provided to all customers
serviced by mobile sales representatives;

(ii) Manufacturers provide full details of the sale to ali
licensed distributors, including prices and terms, at least
forty-eight hours prior to accepting orders for products or ser-
vices being offered at a sale price. Such notice shall be by
mail or telephone facsimile; and

(iii) Any limitations or conditions of the sale are clearly
stated in advertisements or notices for such sale.
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Contracts restricting sales not allowed.

(2) Except as set forth in WAC 230-12-230, licensees
shall not enter into contracts that directly or indirectly restrict
the distribution or use of gambling equipment, devices, para-
phernalia, supplies, or services: Provided, That holders of
proprietary rights to products or services that have been
gained through patents, copyrights, trademarks, or other sim-
ilar rights bestowed by state or federal law or by courts shall
be allowed to enter into license agreements with manufactur-
ers that restrict the ability to manufacture or distribute prod-
ucts or services if all other requirements of this section are
met. The following transactions are prohibited:

(a) An operator or distributor shall not agree to deal in,
purchase, sell, lease, or operate any particular brand or brands
of gambling device or equipment to the exclusion of any
other brand of gambling device or equipment;

(b) A manufacturer or distributor, or licensed representa-
tive or employee thereof, shall not sell or offer to sell, lease,
or loan any gambling-related product, service, or merchan-
dise if such is contingent upon the purchase or order of
another product, service, or merchandise; and

(c) Except as set forth in this subsection, no person shall
enter into any agreement, express or implied, that prohibits a
person from selling or providing any gambling-related prod-
uct or service within a particular geographic area: Provided,
That -

(i) Licensed manufacturers, distributors, and service sup-
pliers may enter into such agreements with its licensed repre-
sentative; and

(i) An operator may enter into an agreement with a
licensed service supplier that is supplying only management
or consulting services when such agreement only restricts the
service supplier from supplying the same or similar services
to other operators within a specified geographic area.

Discounts.

(3) Manufacturers and distributors may offer discounts
of base prices that are authorized by this section when such
discounts are nondiscriminatory. For purposes of this title,
discounts will be deemed to be nondiscriminatory when:

(a) Offered to all licensees on the same terms;

(b) The scheme upon which the discount is based is in
writing and submitted to the commission at least forty-eight
hours prior to being offered;

(c) The discount applies to:

(i) A single sales transaction; or

(ii) Multiple sales transactions, which are made over a
period of time not to exceed one week. For purposes of this
section, one week shall be defined as seven consecutive days;
and

(d) The level of a discount is based only upon any of the
following criteria:

(i) The amount of product sold or the dollar value of the
sale;

(ii) Whether the purchaser makes full payment in cash at
time of sale; )

(iii) Whether the purchaser makes final payment for a
transaction within a predetermined time period for sales
made under "trade account” terms; and
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(iv) Any other structure or terms, subject to preapproval
by the director. The manufacturer shall pay for the approval
process and any additional requirements necessary to assure
compliance with this section.

Limiting sales to specific market levels.

(4) A licensed manufacturer or distributor may elect to
limit sales of products and services to licensees at any mar-
keting level. For purposes of this section, marketing levels
are defined as manufacturer, distributor, and operator. If a
manufacturer or distributor elects to make sales to any lic-
ensee at a marketing level, sales must be made to all licensees
at the same level: Provided, That if the distributor is in viola-
tion of WAC 230-12-340, the manufacturer shall not be
required to make sales to that distributor: Provided further,
That transactions between a manufacturer and distributor,
when both are owned and operated by the same persons, are
considered internal to that business. For purposes of this sec-
tion, internal transactions are not considered sales at a differ-
ent marketing level. All other restrictions of this section
apply to such sales. For example:

(a) A licensed manufacturer may elect to sell or provide
products and services only to distributors; or

(b) A licensed distributor may elect to sell or provide
products and services only to operators.

Minimum purchasing requirements not allowed - excep-
tions.

(5) Manufacturers or distributors shall not set minimum
purchase requirements for any product or service, except as
authorized below:

(a) Minimum purchase requirements are not allowed for
purchases made under prepaid or cash on delivery (COD)
terms: Provided, That manufacturers may establish and
charge a reasonable fee for services to handle an order for
products or services below a specified level, if such policy is
in writing and provided to distributors prior to accepting
orders;

(b) Minimum purchase restrictions may be set for trans-
actions between manufacturers and distributors that are con-
ducted using trade account terms, as authorized by WAC
230-12-340;

(c) Discounts may be set based upon a minimum pur-
chase amount as authorized by subsection (3) of this section;
and

(d) Minimum purchase restrictions may be placed on
products being offered for a bargain or "sale" price if a bar-
gain or "sale" price is established for any and all levels of pur-
chases under such terms.

Sales of nongambling products and services.

(6) A manufacturer or distributor shall not grant licens-
ees, nor shall such licensees accept, more favorable prices,
credit terms, or other arrangements than those extended to
nonlicensed persons purchasing identical or similar nongam-
bling goods or services. The price of nongambling goods or
services sold to licensees shall be in conformity with the open
market price in the locality where sold. The terms of such
sales shall not exceed those normally granted in accordance

Proposed
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with the customary business practice of the particular trade in
the locality where such sales are made.

Transactions with tribal casinos.

(7) This section shall not apply to transactions conducted
with tribal governments operating class III casinos under
tribal/state compacts or with management companies operat-
ing such casinos on the behalf of tribal governments.

AMENDATORY SECTION (Amending Order 411, filed
4/18/02, effective 7/1/02)

WAC 230-12-340 Sale of gambling equipment,
devices, supplies, paraphernalia, and related services—
Credit prohibited—Exceptions. The use of credit in the sale
of gambling equipment, devices, related supplies or para-
phernalia, and services is prohibited. Merchandise to be used
as punch board or pull-tab prize may be sold on credit. Except
as authorized by this section, all sales of such shall be trans-
acted on a cash basis. The following definitions, restrictions,
and procedures apply to this section:

(1) All licensed manufacturers and distributors may sell
gambling equipment such as dispensers, bingo blowers, rou-
lette wheels, etc., and gambling-related support equipment
through capital lease agreements or other financing arrange-
ments to operators subject to the following conditions and
requirements:

(a) The cost of a single item, or group of similar and
related items included in the sale, exceeds one thousand dol-
lars;

(b) The term of the contract does not exceed forty-eight
months;

(c) All terms of the contract are in writing and copies of
such agreements are provided to the commission within thirty
days of execution;

(d) The manufacturer or distributor retains only a secu-
rity interest in the item sold and cannot obtain any ownership
interest in the licensee, or exercise any control over the use of
the item in the licensed activity;

(e) The amount of payments is not based on the size or
level of gambling activity and is determined by use of a stan-
dard amortization schedule for the term and stated interest
rate;

(f) The interest rate charged by the contract is set at the
time of sale and does not vary during the term of the contract;
and

(g) The contract does not require the purchaser to
directly or indirectly purchase any other products or services
from the seller.

Definitions.

(2) The following definitions only apply to subsections
(3) through (9) of this section:

(2) "Manufacturers and distributors’ refers only to
the manufacturers and distributors of pull-tabs, punch boards,
and bingo supplies.

(b) A "cash basis' means full payment is received by
the seller on or before actual delivery of the product or ser-
vice to the purchaser;

Propdsed

Washington State Register, Issue 04-11

(c) A "trade account" is a payment system that allows
distributors to place orders for inventory or services from
manufacturers or distributors and to make payment for such
within a specific period of time after shipment of the product
or completion of the service;

(d) ""Prescribed time period"' is the maximum period of
time a distributor has to pay for purchases of goods or ser-
vices made under trade account terms prior to being restricted
to cash basis terms. The time period begins when a product is
shipped or service completed and ends on the date payment is
actually delivered to the manufacturer or distributor, or if
delivered by the U.S. mail, the U.S. postmark date of the
envelope containing the payment. For purposes of this sec-
tion, prescribed time period means no later than sixty days
after shipment of the products or completion of the services.

Authorized transactions.

(3) For purposes of this WAC title, the following trans-
actions are authorized and shall not be deemed as credit or
loans of money when applicable requirements are met:

(a) Purchases of goods and services from manufacturers
or distributors when paid for by checks that meet the require-
ments of WAC 230-12-350;

(b) Purchases of goods or services by distributors from
manufacturers or other distributors when utilizing trade
account terms and the requirements of subsection (4) of this
section are followed;

(c) Promissory notes between manufacturers and distrib-
utors for payment of debts incurred prior to the effective date
of this section;

(d) Purchases made under capital lease agreements when
the requirements of this section are followed,

(e) All transactions between manufacturers or distribu-
tors and tribal governments or companies certified to manage
class ITII gambling activities operated under a tribal/state
compact are exempt from all provisions of this section;

(f) Charitable or nonprofit organizations licensed to con-
duct bingo may purchase bingo cards and bingo supplies
from distributors and/or manufacturers and receive such
without making immediate payment if payment is made, by
check or cash, no later than thirty days after delivery of the
product. If the distributor or manufacturer does not receive
payment within thirty days, they must immediately restrict
the licensee to sales on a cash on delivery basis until payment
is received. Licensees paying for bingo supplies on terms
other than a cash basis must document on the purchase
invoice the date paid and the check number; and

(g) The sales of nongambling equipment, fixtures, sup-
plies, or commodities to licensees are exempt from all provi-
sions of this section when the requirements of WAC 230-12-
330(6) are met.

Trade account conditions.

(4) Manufacturers and distributors may allow distribu-
tors to establish "trade accounts" to purchase gambling-
related inventory or services without making immediate pay-
ment under the following conditions:

(a) Trade account terms, if offered to any distributor,
shall be made available to all distributors without discrimina-
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tion: Provided, That trade accounts may be restricted to dis-
tributors that:

(i) Meet objective credit criterion established by a manu-
facturer or distributor. Such criterion must be in writing,
available to the commission for review, and provided to any
distributor upon request. A manufacturer or distributor may
include a distributor's payment history as a part of the trade
account approval criterion;

(i) Meet minimum purchase requirements established
by the manufacturer: Provided, That the minimum purchase
requirement shall not be greater than five hundred dollars per
transaction;

(b) Trade account terms shall not allow a manufacturer
or distributor to gain any ownership or financial interest in a
licensee. This section is not intended to prohibit or restrict a
manufacturer or distributor from gaining a security interest in
inventory sold for credit, as authorized by the Uniform Com-
mercial Code: Provided, That this section shall not allow a
manufacturer to obtain an interest in inventory sold by any
other manufacturer under trade account terms;

(c) A distributor shall make full payment for all goods or
services purchased under trade account terms within the pre-
scribed time period. Failure to pay within the prescribed time
period may be deemed solicitation of credit by the distributor.

Procedures for past due accounts - notification and sales
restrictions.

(5) When a distributor fails to pay for goods or services
purchased under trade account terms within the prescribed
time period, the creditor manufacturer or distributor shall
comply with the procedures set forth below. Failure to com-
ply with these procedures may result in the manufacturer or
distributor being deemed to have extended credit to the dis-
tributor. The following procedures must be followed when a
distributor fails to make required payments:

(a) Notify the delinquent distributor of failure to pay by
telephone no later than the end of the next business day;

(b) Restrict sales of all goods and services to the delin-
quent distributor no later than the end of the third business
day after the default: Provided, That sales may be made to a
delinquent distributor on a cash basis only;

(c) Notify the commission and all licensed manufactur-
ers and distributors in writing by letter, facsimile or e-mail no
later than the end of the fifth business day after default. Writ-
ten notification shall include at least the following:

(i) The distributor's name;

(ii) The invoice or shipping order numbers involved in
the transaction;

(iii) The date the item was shipped or service was pro-
vided; and

(iv) Any other information requested by the commission.

Cash only sales to delinquent distributors.

(6) Upon receipt of notification from the manufacturer
that a distributor has a delinquent account, manufacturers and
distributors shall immediately cease sales, shipments of prod-
ucts, and providing services to the delinquent distributor on
other than a cash basis.
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Notification of payment on past due accounts.

(7) The manufacturer shall notify the commission and
all manufacturers and distributors in writing by letter, facsim-
ile or e-mail, no later than the next business day after receiv-
ing payment from the delinquent distributor for the outstand-
ing account. Trade account sales may then resume with all
manufacturers.

(8) The distributor that was placed on a credit hold
shall notify the commission in writing by letter, facsimile or
e-mail, no later than the next business day after payment has
been made to the manufacturer in which they were delin-
quent.

Failure to pay promissory notes.

(9) A creditor manufacturer or distributor shall immedi-
ately notify the commission if a distributor fails to abide by
the terms of the promissory note and the process being pur-
sued to correct the situation.

WSR 04-11-093
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
{Filed May 19, 2004, 8:01 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
06-074.

Title of Rule: WAC 16-250-155 Tonnage fee require-
ments and 16-252-155 Tonnage fee required.

Purpose: The purpose of the proposed amendments is to
increase tonnage feeds [fees] for commercial feed and pet
food/specialty pet food from nine cents per ton to twelve
cents per ton.

Statutory Authority for Adoption: RCW 15.53.9018,
section 309(2), chapter 25, Laws of 2003 1st sp.s. (ESSB
5404) and chapter 34.05 RCW.

Statute Being Implemented: RCW 15.53.9018 and sec-
tion 309(2), chapter 25, Laws of 2003 1st sp.s. (ESSB 5404).

Summary: The department is proposing to increase the
inspection fees in WAC 16-250-155 and 16-252-155 in order
to reduce a feed program funding deficit. The feed program
is funded entirely from fees (registration fees, license fees
and inspection fees). From January 1980 to the present,
inspection fees have increased from eight cents/ton to nine
cents/ton. The one-cent/ton increase occurred in 1996 and
was used to support the feed program'’s share of the depart-
ment's administrative costs. The 1996 one-cent/ton fee
increase was not used to fund program activities. The three-
cent/ton increase that the department is proposing will not
completely address the feed program funding deficit, but it
will give the department and its feed advisory committee suf-
ficient time to address long-term program funding needs and
solutions. Section 309(2), chapter 25, Laws of 2003 1st sp.s.
(ESSB 5404) authorizes the department to propose a fee
increase in excess of the Office of Financial Management
(OFM) fiscal growth rate factor.

Reasons Supporting Proposal: Without the proposed
increase, the department will be forced to curtail the services

Proposed
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that it offers to the commercial feed and pet food/specialty
pet food industries.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Ted Maxwell, 1111
Washington Street S.E., 2nd Floor, (360) 902-2026.

Name of Proponent: Washington State Department of
Agriculture, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The purpose of the proposed amendments is to
increase tonnage feeds [fees] for commercial feed and pet
food/specialty pet food from nine cents per ton to twelve
cents per ton in WAC 16-250-155 and 16-252-155. The
department is proposing to increase these inspection fees in
order to reduce the feed program's funding deficit. The feed
program is funded entirely from fees (registration fees,
license fees and inspection fees). From January 1980 to the
present, inspection fees have increased from eight cents/ton
to nine cents/ton. The one-cent/ton increase occurred in 1996
and was used to support the feed program's share of the
department's administrative costs. The 1996 one-cent/ton fee
increase was not used to fund program activities. The three-
cent/ton increase that the department is proposing will not
completely address the feed program funding deficit, but it
will give the department and its feed advisory committee suf-
ficient time to address long-term program funding needs and
solutions. Section 309(2), chapter 25, Laws of 2003 1st sp.s.
(ESSB 5404) authorizes the department to propose a fee
increase in excess of the Office of Financial Management
(OFM) fiscal growth rate factor. Without the proposed
increase, the department will be forced to curtail the services
that it offers to the commercial feed and pet food/specialty
pet food industries.

Proposal Changes the Following Existing Rules: The
proposal increases the tonnage fees in WAC 16-250-155 and
16-252-155 from nine cents per ton to twelve cents per ton.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. In order to mitigate any
potential adverse economic impact of its proposed increase in
commercial feed and pet food/specialty pet food tonnage
fees, the department is delaying the effective date of the
increases until January 1, 2005. In addition, since the depart-
ment could not determine the potential cost impact of its pro-
posed tonnage fee increase, it conducted an economic impact
survey. A survey, cover letter and a stamped envelope
addressed to the department's rules coordinator was mailed
(March 29, 2004) to all commercial feed licensees licensed
by the department and pet food/specialty pet food registrants
registered with the department (514 surveys). All licensees
and registrants were given until April 26, 2004, to complete
and return the survey. One survey was returned as "undeliv-
erable.” Respondents representing a response rate of 27.1%,
returned one hundred and thirty-nine surveys. Of those
returned, one hundred and fourteen respondents (82.0%)
indicated that the proposed tonnage fee increases would have
no effect upon their business. -

The twenty-five respondents, who reported that the pro-
posed tonnage fees would increase their cost of doing busi-
ness, reported a total of annual cost of compliance of $7,986.
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Using information gathered on the survey, the department has
calculated an estimated average cost of compliance per:

+  Full-time employee of $10.26;
+  One hundred dollars of sales of $00.00; and
¢ Tons of feed distributed of $00.01.

The department does not consider these costs to be
"more than minor” and, therefore, has not prepared a formal
small business economic impact statement as described in
chapter 19.85 RCW.

RCW 34.05.328 does not apply to this rule adoption.
The Washington State Department of Agriculture is not a
listed agency in RCW 34.05.328 (5)(a)(i).

Hearing Location: Natural Resources Building, Room
259, 1111 Washington Street, Olympia, WA, on June 30,
2004, at 1:00 p.m.

Assistance for Persons with Disabilities: Contact Vir-
ginia Walsh by June 14, 2004, TDD (360) 902-1996.

Submit Written Comments to: Laurie Mauerman, Wash-
ington State Department of Agriculture, P.O. Box 42560,
Olympia, WA 98504-2560, e-mail Imauerman@agr.wa.gov,
fax (360) 902-2093, by 5:00 p.m., June 30, 2004.

Date of Intended Adoption: July 6, 2004.

May 19, 2004
Bob Arrington
Assistant Director

AMENDATORY SECTION (Amending WSR 03-23-128,
filed 11/19/03, effective 7/1/04)

WAC 16-250-155 Tonnage fee requirements. Each
initial distributor of commercial feed in or into Washington
state must pay the department an inspection fee of ((nine))
twelve cents per ton on all commercial feed they sold during
the year. The minimum inspection fee, the late penalty fee,
and exceptions to payment of the fee are as authorized in
RCW 15.53.9018.

AMENDATORY SECTION (Amending WSR 03-23-129,
filed 11/19/03, effective 7/1/04)

WAC 16-252-155 Tonnage fee required. Each initial
distributor of a pet food or specialty pet food in or into Wash-
ington state must pay the department an inspection fee of
((nine)) twelve cents per ton on all pet food or specialty pet
food they sold, for distribution within Washington state, dur-
ing the year. The minimum inspection fee, the late penalty
fee, and exceptions to payment of the fee are as authorized in
RCW 15.53.9018.

WSR 04-11-097
PROPOSED RULES
STATE BOARD OF HEALTH
[Filed May 19, 2004, 8:34 a.m.]

Continuance of WSR 04-09-056.
Purpose: The purpose of this continuance is to establish
a hearing time and location for the proposed amendment to
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WAC 246-217-010 Food worker cards—Definitions. This
information was left off the original notice.

Hearing Location: State Board of Health, Centralia
Train Depot, 210 Railroad Avenue, Centralia, WA 98531, on
July 14, 2004, at 2:00 p.m.

Assistance for Persons with Disabilities: Ned Therien by
July 7, 2004, (360) 236-2257.

Submit Written Comments to: Ned Therien, P.O. Box
47824, Olympia, WA 98504-7824, fax (360) 236-2257, by
July 7, 2004.

Date of Intended Adoption: July 14, 2004.

May 18, 2004
Craig McLaughlin
Acting Executive Director

WSR 04-11-098
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed May 19, 2004, 8:36 a.m.}

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule: WAC 246-282-990 Sanitary control of
shellfish—Fees.

Purpose: The proposed rule restructures a fee schedule,
implemented August 16, 2002, pursuant to the 2002 supple-
mental operating budget, section 220, chapter 371, Laws of
2002, that is assessed to commercial shellfish operations to
pay for paralytic shellfish poisoning (PSP) testing of com-
mercially harvested shellfish. The proposed rule has two ele-
ments: The annual realignment of geoduck PSP fees, and
refunding $28,800 in unspent fiscal year 2003 fees in the
form of a reduction in both the geoduck and intertidal fees.
This results in lower fees for most, but raises fees for some
geoduck harvesters over 601 limits. Authority to exceed 601
limits was approved by the legislature in the 2003-2005 bud-
get cycle.

Statutory Authority for Adoption: RCW 43.70.250.

Statute Being Implemented: RCW 43.70.250.

Summary: This proposed revision realigns the geoduck
PSP fee using 2003 data; it also refunds 2003 unspent funds
to shellfish companies in the form of reduced fees.

Reasons Supporting Proposal: The proposed fees pro-
vide the revenue necessary for DOH to conduct testing for
PSP in commercial shellfish. This testing is essential to pub-
lic health as it is the only means available to determine if dan-
gerous levels of PSP exist in commercial shellfish and
ensures toxic shellfish do not reach consumers.

Name of Agency Personnel Responsible for Drafting:
Jan Jacobs, New Market Center, Building 4, Tumwater, (360)
236-3316; Implementation and Enforcement: Jennifer
Tebaldi, New Market Center, Building 4, Tumwater, (360)
236-3325.

Name of Proponent: Washington State Department of
Health, governmental.

Rule is not necessitated by federal law, federal or state
court decision.
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Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed rule has two distinct elements:

Realigning Geoduck PSP Fees: The method of calcu-
lating the geoduck PSP fees was developed in cooperation
with the geoduck industry and the Washington treaty tribes.

Geoduck PSP fees are based on the total cost of service.
The specific fees are calculated by dividing the number of
tests done for each entity by the total number of geoduck PSP
tests performed in the prior year. The resulting percentage is
then multiplied by the total cost of service, which provides
the fee for the current license year.

The current geoduck PSP fees listed in WAC are based
on 2002 data, i.e., the entities that submitted geoduck tests in
2002 and the total number of tests performed. This proposed
revision seeks to update the geoduck PSP fees based on 2003
data, and allows the inclusion of companies, not on the cur-
rent fee schedule, that began harvesting geoduck and submit-
ting samples for PSP testing in 2003.

This redistribution is revenue neutral. However, while
reducing some fees, the redistribution will increase others
over I-601 limits. Authority to exceed I-601 limits was
approved by the legislature in the 2003 biennial budget.

Refunding FY03 Unspent Fees: Both the geoduck PSP
fees and intertidal PSP fees are based on recovering 100% of
the cost of the PSP testing at the public health lab in Seattle.
At the onset of PSP fee assessment, DOH promised the shell-
fish industry that any unspent PSP fees would be refunded to
them in the form of lowered fees in a subsequent year. The
lab requires $126,000 per year to cover the costs of commer-
cial PSP testing. In fiscal year 2003, however, the lab's
expenditures were down due to staff vacancies and associated
costs, which resulted in an under expenditure of $28,800 of
the total PSP fees collected. This proposed revision will
result in the refund of those unspent funds to shellfish compa-
nies in the form of reduced fees.

Proposal Changes the Following Existing Rules: The
proposed rule restructures fees assessed to shellfish opera-
tions to pay for PSP testing of commercially harvested shell-
fish. It allows for the inclusion of all entities submitting geo-
duck PSP samples to share the cost of that service, and
refunds unspent fees collected the previous year in the form
of reduced fees for both geoduck and intertidal harvesters.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Under RCW 19.85.025,
a small business economic impact statement is not required
for rules that set or adjust fees pursuant to legislative stan-
dards. This rule proposes to revise a fee necessary to defray
the costs of administering the commercial shellfish license
program. The department is directed under RCW 43.27.250
to set fees so that the cost of a business license program is
fully borne by members of that business. In addition, the
2002 supplemental operating budget changed the funding
source for this activity from the general fund-state to general
fund-local account.

RCW 34.05.328 does not apply to this rule adoption.
RCW 34.05.328 "significant rule analysis" does not apply to
rules that set or adjust fees pursuant to legislative standards,
as this proposal does. See above.

Proposed
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Hearing Location: Department of Health, Point Plaza Fee Category
East, Room 153, 310 Israel Road S.E., Tumwater, WA Number of
98501, on June 24, 2004, at 10:00 a.m.

] : R Type of Operation Harvest Sites Fee
Assistance for Persons with Disabilities: Contact Jan
Jacobs by TDD (800) 833-6388. Shucker-Packer 3 or more $((533))
Submit Written Comments to: Jan Jacobs, Food Safety s 410
= and Shellfish Programs, P.O. Box 47824, Olympia, WA (plants < 2000 ft*)
] 98504-7824, fax (360) 236-3316, by June 24, 2004. Shucker-Packer <2 $((429))
= Date of Intended Adoption: June 26, 2004. 330
&= May 17, 2004 (plants 2000-5000 ft?)
M. C. Selecky Shucker-Packer 3 or more $((644))
Secretary 496
(plants 2000-5000 ft?)
AMENDATORY SECTION (Amending WSR 03-18-093, Shucker-Packer N/A  $((5+89))
filed 9/2/03, effective 10/3/03) 216
lants > 5000 ft?
WAC 246-282-990 Fees. (1) Annual shellfish operation (plants > )
license fees are: (a) The number of harvest sites will be the total number
of harvest sites on the licensed company's harvest site certifi-
Type of Operation Annual Fee cate:
Harvester $250. (i) At the time of first licensure; or
Shellstock Shipper (ii) January 1 of each year for companies licensed as har-
ppe vesters; or
0 - 49 Acres $282. (iii) July 1 of each year for companies licensed as shell-
50 or greater Acres $452. stock shippers and shucker packers.
Scallop Shellstock Shipper $282 (b) Two or more contiguous parcels with a total acreage
Shucker-Packer : of one acre or less is considered one harvest site.
. (4) Annual PSP testing fees for companies harvesting
Plants with floor space < 2000 sq. ft. $514. geoduck are as follows:
Plants with floor space 2000 sq. ft. to 5000
sq. ft. $622. Harvester Fee
Plants with floor space > 5000 sq. ft. $1,147. Department of natural resources (quota $((9:98%)
. tracts harvested by DNR contract holders) 6,393
(2) The fee for each export certificate is $10.30. : $((10:442))
(3) Annual PSP testing fees for companies harvesting Jamestown S'Klallam Tribe 3.324
species other than geoduck intertidally (between the extremes $((1-249))
o; hlg(l; and low tide) are as follows: Lower Elwah Klallam Tribe 1449
‘ee Category $((454))
. . HNumbe;of P Lummi Nation 341
Type of Operation arvest Sites ee $((2:499)
Harvester <2 $((4'7%)3) Nisqually Indian Tribe 2216
. 3((5:675))
Harvester 3 or more $((2515;); Port Gamble S'Klallam Tribe 3324
. = $((3:859))
Shellstock Shipper <2 $((393) Puyallup Tribe of Indians 3239
0 - 49 acres 150 $((998))
Shellstock Shipper 3 or more $((292)) Skokomish Indian Tribe 171
2 $((4994))
0 - 49 acres Squaxin Island Tribe 2.898
Shellstock Shipper N/A  $((468) $(#332))
360 Suquamish Tribe 8.610
50 or greater acres . $((568))
Shucker-Packer <2 $((354)) Swinomish Tribe 256
273 ¥(Z724)
(plants < 2000 ft?) _Tulalip Tribe 1.449
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((ChelseaFerms LLC-DBA-Due's; Ine: $227))
Discovery Bay Shellfish $171
$((454))

Seattle Shellfish 5,285
$(#95))

Taylor Shellfish Company, Inc. (Shelton) 2,728
$((5:335))

Washington Shell Fish, Inc. 2,898

(5) PSP fees must be paid in full to department of health
before a commercial shellfish license is issued or renewed.

(6) Refunds for PSP fees will be given only if the appli-
cant withdraws a new or renewal license application prior to
the effective date of the new or renewed license.

WSR 04-11-099
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed May 19, 2004, 8:38 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 00-
08-097.

Title of Rule: Adult heart surgery standards and need
forecasting method; adult elective coronary interventions
standards and need forecasting method; and pediatric cardiac
surgery and interventional treatment center standards and
need forecasting method.

Purpose: To reduce many regulatory requirements pro-
hibiting the establishment of heart surgery and interventional
cardiology programs and increase access to those services
while still maintaining high quality programs.

Other Identifying Information: The original proposal
was heard on March 4, 2003. However, based on public com-
ment, the department has redrafted the proposal.

Statutory Authority for Adoption: Chapter 70.38 RCW.

Statute Being Implemented: Chapter 70.38 RCW.

Summary: Amends WAC 246-310-261 Open heart sur-
gery standards and need forecasting methods, 246-310-262
Nonemergent interventional cardiology standards, and cre-
ates new section WAC 246-310-263 Pediatric cardiac sur-
gery and interventional treatment centers standards and need
forecasting methods.

Reasons Supporting Proposal: This proposed rule is
consistent with recommendations forwarded by the 2000
Heart Surgery Advisory Committee, a panel of top cardiac
practitioners and hospitals. These changes will decrease the
regulatory burden on applicants and increase access to car-
diac services while still maintaining high quality programs.

Name of Agency Personnel Responsible for Drafting

. and Implementation: Bart Eggen, 310 Israel Road S.E.,
Tumwater, WA 98501, (360) 236-2960; and Enforcement:
Gary Bennett, 310 Israel Road S.E., Tumwater, WA 98501,
(360) 236-2900.

Name of Proponent: 2000 Heart Surgery Advisory
Comnmittee, Department of Health, governmental.

WSR 04-11-099

Rule is necessary because of state court decision, 23480-
7-11 (WAC 246-310-263).

Explanation of Rule, its Purpose, and Anticipated
Effects: Amends WAC 246-310-261 Open heart surgery
standards and need forecasting methods, to revise definitions
to reflect technological changes in adult heart surgery; reduce
the minimum volume standards for applying hospitals and
individual surgeons, and make other changes which reduce
the regulatory burden on applicants. These changes should
result in increased access to adult heart surgery services.

Amends WAC 246-310-262 Nonemergent interven-
tional cardiology standards, to remove the requirement that
all nonemergent interventional cardiology procedures be per-
formed in hospitals with on-site open heart surgery programs;
specifically define "adult elective coronary interventions";
require a separate certificate of need for these programs;
establish standards for applying programs; and develop a
need forecasting method. These changes should result in
increased access to adult elective coronary interventions and
provide improved treatment options.

As required through a August 1999 court decision, cre-
ates a new section, WAC 246-310-263 Pediatric cardiac sur-
gery and interventional treatment center standards and need
forecasting methods consistent with the definitions and stan-
dards in the American Academy of Pediatrics, Guidelines for
Pediatric Cardiology Diagnostic and Treatment Centers and
the adult heart surgery need forecasting method. This places
in rule guidelines the department has been utilizing since the
court decision, clarifying for applicants the standards and
methods the department will use in their decision making.

Proposal Changes the Following Existing Rules: WAC

246-310-261, updates definitions, places requirements for the

concurrent review process in this section, reduces minimum
volume standards for hospitals and surgeons, changes the
process applicants use to demonstrate they can meet the min-
imum volume, changes the requirements for board certified
surgeons and twenty-four-hour coverage, requires institu-
tions to address the heart surgery program in their quality
improvement plan, and requires ongoing compliance with the
certificate of need standards.

WAC 246-310-262, removes the requirement that all
nonemergent interventional cardiology procedures be per-
formed in hospitals with on-site open heart surgery programs,
defines "adult elective coronary interventions," requires a
separate certificate of need for adult elective coronary inter-
vention programs, establishes a concurrent review process
for these programs, develops institutional and staff volume
requirements, requires institutions to address the adult elec-
tive coronary intervention program in their quality improve-
ment plan, requires ongoing compliance with the certificate
of need standards, and develops a need forecasting method.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. None of the facilities
subject to this rule fall under the definition of a small busi-
ness.

RCW 34.05.328 applies to this rule adoption. Rules are
significant per RCW 34.05.328 (5)(a)(i).

Hearing Location: Department of Health, 310 Israel
Road S.E., Rooms 152 and 153, Tumwater, WA 98501, on
July 12, 2004, at 9:00 a.m.

Proposed
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Assistance for Persons with Disabilities: Contact Yvette
Fox by July 6, 2004, TDD (800) 833-6388 or (360) 236-
2928.

Submit Written Comments to: Yvette Fox, Department
of Health, Facilities and Services Licensing, P.O. Box 47852,
Olympia, WA 98504-7852, fax (360) 236-2901, www3.doh.
wa.gov/policyreview, comments due by July 12, 2004.

Date of Intended Adoption: August 1,2004.

May 14,2004
M. C. Selecky

Secretary

AMENDATORY SECTION (Amending Order 274, filed
5/26/92, effective 6/26/92)

 WAC 246-310-261 ((Open)) Adult heart surgery
standards and need forecasting method. (1) ((Open)) Heart
surgery means a specialized surgical procedure of the heart

and great vessels in the chest (excluding organ transplanta-
tlon) ((wmeh—uﬂMes—a—heaft-kmg—by-pess—maehme-ﬂﬂd—iﬁ

ﬂ&Fy—&ﬂeﬁ'-d*ﬁeﬂ'Se))

(2) ((Open)) Heart surgery is a tertiary service as listed in
WAC 246-310-020. To be granted a certificate of need, ((an
epen)) a heart surgery program ((sha)) must meet the stan-
dards in this section in addition to applicable review criteria
in WAC 246-310-210, 246-310-220, 246-310-230, and 246-

310-240. To be granted a certificate of need for adult heart
surgery, a hospital is also required to have or concurrently
obtain a separate certificate of need for adult elective coro-

 nary intervention as defined in WAC 246-310-262.

(3) The department shall review new adult heart surgery
applications using the concurrent review cycle in this subsec-
tion.

(a) Applicants must submit letters of intent between the
first working day and last working day of July of each year.

(b) Initial applications must be submitted between the
first working day and last working day of August of each
year.

(c) The department shall screen initial applications for
completeness by the last working day of September of each
year.

(d) Responses to screening questions must be submitted
by the last working day of October of each year.

(e) The public review and comment period for applica-
tions begins on November 16 of each year. If November 16

is not a working day in any year, then the public review and
comment period begins on the first working day after

November 16.

() The public comment period is limited to ninety days,
unless extended under WAC 246-310-120 (2)(d). The first
sixty days of the public comment period shall be reserved for
receiving public comments and conducting a public hearing,
if requested. The remaining thirty days shall be for the appli-
cant or applicants to provide rebuttal statements to written or
oral statements submitted during the first sixty-day period.

Any interested person that:
(i) Is located or resides within the applicant's health ser-

vice area;
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(ii) Testified or submitted evidence at a public hearing;
and

(iii) Requested in writing to be informed of the depart-
ment's decision, must also be provided the opportunity to pro-
vide rebuttal statements to written or oral statements submit-
ted during the first sixty-day period.

(g) The final review period may not exceed sixty days,
unless extended under WAC 246-310-120 (2)(d).

(4) The department may convert the review of an appli-
cation that was initially submitted under the concurrent
review cycle to a regular review process if the department
determines_that the application does not compete with
another application.

(5) Any letter of intent or certificate of need application
submitted for review in advance of this schedule, or certifi-
cate of need application under review as of the effective date
of this section, shall be held by the department for review
according to the schedule in this section.

(6) Standards.

(a) A minimum of two hundred fifty ((eper)) heart sur-
gery procedures per year ((sheH)) must be performed at
((institutiens)) hospitals with an ((epen)) adult heart surgery
program by the third year of operation and for each year
thereafter.

(b) Hospitals applying for a certificate of need ((shelt))
must demonstrate that they can meet one hundred ten percent
of the minimum volume standard. ((Fe-de-se;)) The applicant
hospltal must pr0v1de ((Wﬂ&eﬂ-deeﬂmeﬁm&en—whieh-ls-ver-

9)) data from CHARS demonstrating:

(i) The zip codes served by the applying hospital:

(ii) The applying hospital's percentage of total adult hos-
pital admissions in the applicable zip codes during the most

recent available three years data. Expired patients will not be
counted;
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(iii) The number of heart surgeries performed on patients
from these zip codes during the most recent available three
years data. The percentage established in (ii) of this subsec-
tion must then be applied to the number of heart surgeries.
This number must be equal to or greater than two hundred
seventy-five (one hundred ten percent of the minimum vol-
ume).

(c) The department shall not grant a certificate of need to
a new program if the new program would:

(i) Cause the number of procedures at any existing pro-
gram to drop below two hundred seventy-five procedures per
year; or

(ii) Reduce the number of procedures at any existing pro-
gram that has not yet reached two hundred seventy-five pro-
cedures per year.

(d) At the time of project commencement, and thereafter.

heart surgery programs must have at least two cardiac sur-

geons. Of the two required surgeons. one must be the pro-
gram's designated head and be a U.S. board certified cardiac
or cardio-thoracic surgeon. The other required surgeon must
be a U.S. board certified or board prepared cardiac or cardio-
thoracic surgeon. Board prepared status must not extend
beyond five years. .

(e) Each required surgeon must perform a minimum of
one hundred twenty-five heart surgery procedures per year.
By the end of the third year of the program's operation each
required surgeon must perform at least one hundred heart sur-
gery procedures at the applying hospital.

(f) The program must provide twenty-four hour cover-
age.

(g) Hospitals with heart surgery programs must have
plans for facilitating emergency access to heart surgery ser-
vices at all times for the population they serve. These plans
should. at minimum, include arrangements for addressing
peak _volume periods (such as joint agreements with other
programs, the capacity to temporarily increase staffing, etc.),
and the maintenance of or affiliation with emergency trans-
portation services (including contingency plans for poor
weather and known traffic congestion). :

(h) Hospitals with heart surgery programs must provide
a copy of the hospital's OI plan that includes/incorporates a
section specific to the heart surgery program.

(i) When a certificate of need is issued. it will be condi-
tioned, at a minimum, to require ongoing compliance with
the certificate of need standards. Failure to operate the heart
surgery program in accordance with certificate of need stan-
dards may be grounds for revocation or suspension of a hos-
pital's certificate of need, or other appropriate licensing or

certification action.

() In the event two or more hospitals are competing to
meet the same forecasted net need, the department shall con-
sider the following factors when determining which proposal
best meets forecasted need:

(i) The most appropriate improvement in geographic
access;

(ii) The most cost efficient service;

(iii) Minimizing impact on existing programs;

(iv) Providing the greatest breadth and depth of cardio-
vascular and support services; and

(v) Facilitating emergency access to care.

WSR 04-11-099

((62))) (k) Hospitals granted a certificate of need have
three years from the date ((the-pregram-is-initinted)) of
project commencement to ((establish)) meet the program
((and-meetthese)) procedure volume standards.

((é)) (1) These standards should be reevaluated ((ir-at
least)) every three years.

€e)-Step-3-)) (7) Need forecasting method. The data used

for evaluating applications submitted during the concurrent
review cycle will be the most recent three years CHARS data
available at the close of the application submittal period for
that review cycle.

(a) Step 1. Compute each planning area's current capac:
ity. In those planning areas where a new program is being
established, the assumed volume of that hospital will be the
greater of the actual volume or the minimum volume stan-
dard or the estimated volume described in the approved
application, including any adjustments made by the depart-
ment in the course of review and approval.

(b) Step 2. Compute the average percent of out-of-state
use of each planning area.

(c) Step 3. Adijust the three years of heart surgery data

(d) Step 4. Compute each planning area's average age-
specific use rates.

(e) Step 5. Compute each planning area's average age-
specific market shares.

(f) Step 6. Multiply the planning area's average age-spe-
cific use rates by the area's corresponding forecast year pop-
ulation. The sum of these figures equals the forecasted num-
ber of surgeries expected to be performed on the residents of
each planning area.

((¢d)-Step—4-)) () Step 7. Apportion the forecasted sur-
geries among the planning areas in accordance with each
area's average age-specific market share for the ((last-three
years-of the)) four planning areas. This figure equals the fore-
casted number of state residents' surgeries expected to occur
within ((the-hespitals—in)) each planning area. In those areas
where a newly approved program is being established, an
adjustment will be made to reflect anticipated market share
shifts consistent with the approved application.

((¢e)-Step-S-)) (h) Step 8. Increase the number of surger-
ies expected to occur within ((the-hospitalsin)) each planning
area in accordance with the percent of surgeries calculated as

occurring in ((these-hespitals)) each planning area on out-of-
state residents((;—based-on-the-average-of-the-last-three
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years)). This figure equals the total forecasted number of sur-
geries expected to occur within ((the-hespitals-in)) each plan-
ning area.

((5-Step-6-)) (i) Step 9. Calculate the net need for addi-

tional ((epen)) heart surgery ((serviees)) programs by sub-
tracting the current capacity from the total forecasted surger-

ies.

(1) Step 10 The department w1ll not grant a cemﬁcate of
need to new programs if the net need is less than the mini-
mum volume standard. An exception may be made and a cer-

tificate of need granted if (j)(i) and (ii) of this subsection can
be met:

(i) The applying hospital can meet all the other certifi-
cate of need criteria for ((esn-epen)) a heart surgery program
(including documented evidence of capability of achieving
the minimum volume standard); and

(ii) ((Thereis-documented-evideneethat)) At least eighty
percent of the ((patients-referred-for-open)) results identified
in subsectron ( 6)(b)( iii) of thlS sectron for heart surgery ((by

tut—lens)) rece1ved heart surgegg at hospltal more than sev-
enty-five miles away.

((65))) (8) For the purposes of the forecasting method in
this section, the following terms have the following specific
meanings:

(a) Age-specific categories. The categories used in com-
puting age-specific values will be fifteen to forty-four year
olds, forty-five to sixty-four year olds, sixty-five to seventy-
four year olds, and seventy-five and older.

(b) Current capacity. A planning area's current capacity
for ((epen)) heart surgeries equals the sum of the highest
reported annual volume for each hosprtal ((wﬁhm—t-he—plaﬂ-

; : ailab o 2))
w1th an approved heart surgery program w1th1n the planning
area. In those planning areas where a new program is being
established, the assumed volume of that hospital will be the
greater of the actual volume or the minimum volume stan-
dard or the estimated volume described in the approved
application, including any adjustments made by the depart-
ment in the course of review and approval.

(c) Forecast year. ((Open)) Heart surgery service needs
shall be based on forecasts for the fourth year after the certif-
icate of need ((epen)) heart surgery concurrent review pro-
cess. ((The1992-reviews—will-be-based-onforeeastsfor
1996:))

(d) Market share. The market share of a planning area
represents the percent of a planning area's total patient origin
adjusted surgeries that were performed in hospitals located in

that plannlng area. ((?he—mest—reeent—avm&able—dﬁee—ye&fs

data )) :
(e) ((Open)) Heart surgeries. ((Open)) Heart surgeries

are defined as diagnosis related groups (DRGs) 104 through
((368—inelusive)) 111 as developed under the Centers for

Medicare and Medicaid Services (CMS) contract. The
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department will update the list of codes administratively to

reflect future revisions made by CMS to the DRGs to be con-
sidered in certificate of need definitions, analyses and deci-
sions. The department'’s updates to DRGs will be based on the
definition of heart surgery contained in subsection (1) of this

section. All pediatric surgeries (ages fourteen and under) are
excluded.

(f) Out-of-state use of planning area hospitals. The per-
cent of out-of-state use of hospitals within a planning area
will equal the percent of total surgeries occurring within the
planning area's hospitals that were performed on patients
from out-of-state (oron patlents whose reported z1p codes are

(g) Patlent origin adjustment A patlent origin adjust-
ment of ((epen)) heart surgeries provides a count of surgeries
performed on the residents of a planning area regardless of
which planning area the surgeries were performed in. (Sur-
geries can be patient origin adjusted by using the patient's zip
code reported in the CHARS data base.)

(h) Planning areas. Four regional health service areas
will be used as planning areas for forecasting ((epen)) heart
surgery service needs.

(i) Health service area "one" includes the following
counties: Clallam, Island, Jefferson, King, Kitsap, Pierce,
San Juan, Snohomish, Skagit, and Whatcom.

(ii) Health service area "two" includes the following
counties: Cowlitz, Clark, Grays Harbor, Klickitat, Lewis,
Mason, Pacific, Skamania, Thurston, and Wahkiakum.

(iii) Health service area "three” includes the following
counties: Benton, Chelan, Douglas, Franklin, Grant, Kittitas,
Okanogan, and Yakima.

(iv) Health service area "four" includes Adams, Asotin,
Columbia, Ferry, Garfield, Lincoln, Pend Oreille, Stevens,
Spokane, Walla Walla, and Whitman.

(v) Use rate. The ((eper)) heart surgery use rate equals
the number of surgeries performed on the residents of a plan-
ning area d1v1ded by the populatlon of that plannmg area.

€6))) (9) The data source for ((epen)) heart surgeries is
the comprehensive hospital abstract reporting system
(CHARS), office of hospital and patient data, department of
health.

(D)) (10) The data source for population estimates and
forecasts is the office of financial management population
trends reports.

AMENDATORY SECTION (Amending WSR 96-24-052,
filed 11/27/96, effective 12/28/96)

WAC 246-310-262 ((Nenemergent-interventional
e&rdaology—standard-:)) Adult elective coronary interyven-
r_lt-_-Standards and need forecastlng method. ((AJ}-neﬂ-
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(1) Adult elective coronary interventions mean catheter-
based nonsurgical therapeutic interventions in the heart and
great vessels in the chest. These procedures must be pro-
vided only in a facility that has on-site inpatient hospital ser-
vices. For purposes of this section, a facility that has on-site
inpatient hospital services includes a permanent structure that
is attached to or contiguous with an inpatient hospital facility.
These interventions include. but are not limited to: Insertion
of coronary artery stents, percutaneous transluminal coronary
angioplasty (PTCA), and catheter-based invasive electro-
physiologic procedures.

(2) Adult elective coronary interventions are tertiary ser-
vices as listed in WAC 246-310-020. To be granted a certif-
icate of need. an adult elective coronary intervention program

must meet the standards in this section in addition to applica-
ble review criteria in WAC 246-310-210, 246-310-220, 246-

310-230. and 246-310-240.

(3) The department shall review new adult elective coro-
nary intervention services using the concurrent review cycle
in this subsection, except as noted in subsection (6) of this
section.

(a) Applicants must submit letters of intent between the
first working day and last working day of July of each year.

(b) Initial applications must be submitted between the
first working day and last working day of August of each
year.

(c) The department shall screen initial applications for
completeness by the last working day of September of each
year.

(d) Responses to screening questions must be submitted
by the last working day of October of each year.

(e) The public review and comment period for applica-
tions begins on November 16 of each year. If November 16
is not a working day in any year. then the public review and
comment period begins on the first working day after
November 16.

(f) The public comment period is limited to ninety days.
unless extended under WAC 246-310-120 (2X(d). The first
sixty days of the public comment period shall be reserved for
receiving public comments and conducting a public hearing,
if requested. The remaining thirty days shall be for the appli-
cant or applicants to provide rebuttal statements to written or
oral statements submitted during the first sixty-day period.
Any interested person that:

(i) Is located or resides within the applicant's health ser-

vice area;

(ii) Testified or submitted evidence at a public hearing;

(iii) Requested in writing to be informed of the depart-
ment's decision, must also be provided the opportunity to pro-
vide rebuttal statements to written or oral statements submit-
ted during the first sixty-day period.

(g) The final review period may not exceed sixty days,
unless extended under WAC 246-310-120 (2)(d).

(4) The department may convert the review of an appli-
cation that was initially submitted under the concurrent
review cycle to a regular review process if the department
determines that the application does not compete with
another application.

and
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(5) Any letter of intent or certificate of need application
submitted for review in advance of this schedule, or certifi-

cate of need application under review as of the effective date
of this section, shall be held by the department for review
according to the schedule in this section.

(6) The department may administratively determine and

announce an alternative schedule of the events in subsection

(3) of this section, during the first and second year this rule is
in force.

(7) Standards.

(i) A minimum of two hundred therapeutic catheter-
based interventions per year must be performed in hospitals
with an adult elective coronary intervention program by the
end of the third year of operation and for each year thereafter.

(ii) During the first year of operation, a minimum of one
hundred therapeutic catheter-based interventions must be
performed.

(b) Hospitals_applying for a certificate of need must
demonstrate that they can meet one_hundred ten percent of
the minimum volume standard. The applicant hospital must
provide data from CHARS demonstrating:

(i) The zip codes served by the applying hospital;

(ii) The applying hospital's percentage of total adult hos-
pital admissions in the applicable zip codes during the most
recent available three years data. Expired patients will not be
counted.

(iii) The pumber of adult therapeutic catheter-based
interventions from these zip codes during the most recent
available three years data. The percentage established in
(b)(ii) of this subsection must then be applied to the number
of therapeutic catheter-based interventions. This number
must be equal to or greater than two hundred twenty proce-
dures (one hundred ten percent of the minimum volume).

(c) The department will not grant a certificate of need to
a new program if the new program would:

(i) Cause the number of procedures at any existing pro-
gram to drop below two hundred twenty procedures per year;

or,

(ii) Reduce the number of procedures at any existing pro-

gram that has not yet reached two hundred twenty procedures
per year; or

(iii) Reduce an existing hospital located within fifty
miles travel distance that is currently performing in excess of
four hundred interventions per year to fewer than four hun-
dred interventions per year.

(d) Physicians performing adult elective coronary inter-
ventional procedures at the applying hospital must meet the
certification standards in (e) of this subsection and volume
standards in (f) of this subsection.

(e) Physician certification standards.

(i) Director of interventional cardiology. At the time the
project is initiated, and thereafter, the director of the adult
elective coronary intervention program must be U.S. board
certified in general cardiology and become U.S. board certi-
fied in interventional cardiology within two years.

(ii) Established cardiologists. Established cardiologists
are defined as cardiologists out of fellowship for more than
two vears as of the effective date of this section. At the time
of project commencement, and thereafter, established cardi-
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ologists must be U.S. board certified or board prepared in
interventional cardiology. Board prepared status must not
extend beyond five years. Cardiologists certified in general
cardiology at time of project commencement and thereafter,
must be U.S. Interventional Cardiology Board certified

(iii) New cardiologists. New cardiologists means those
cardiologists out of fellowship for less than two years. At the
time of project commencement, and thereafter, new cardiolo-
gists must be U.S. board certified or board prepared in inter-
ventional cardiology and must maintain certification. Board
prepared status must not extend beyond two years.

(iv) An exception to the requirement for interventional
cardiology board certification or prepared for both (e)(i) and
(ii) of this subsection applies to physicians having acquired
board certification in cardiology prior to 2003 and having
acquired documented personal post-training experience of at
least five hundred interventions or at least one hundred fifty
post-training interventions in the preceding two years.

(f) Physicians volume standard.

(i) Established cardiologists. Established cardiologists
(including the director of interventional cardiology) must
perform a minimum of seventy-five catheter-based therapeu-
tic interventions per year. An exception to this volume stan-
dard is given to those established cardiologists who have per-
formed a minimum of five hundred post-training cases during
his/her career. For these established cardiologists the mini-
mum volume standard is fifty procedures per year.

(ii) New cardiologists. New cardiologists must perform
a minimum of fifty catheter-based therapeutic interventions
per_year until they have been in post-fellowship practice for

two vears. After the two-year period, these cardiologists

must meet the established cardiologist minimum volume
standards.

(g) Hospitals with adult elective coronary intervention
programs must have plans for facilitating safe and swift
emergency access to heart surgery services at all times for the
population they serve. These plans must include, at a mini-
mum;

(i) A formal written transfer agreement for emergency
medical/surgical management with at least one hospital that

rovides heart surge i

services, that can be reached expedi-

tiously from the program by available emergency transport
within_a_reasonable amount of time (never to exceed two
hours) and that provides the greatest assurance of patient
safety;

(ii) A plan for conferences between representatives from
the heart surgery program(s) and the elective coronary inter-
vention program to be held at least quarterly, in which a sig-
nificant number of preoperative and post-operative cases are
reviewed. including all transport cases;

(iii) Arrangements for addressing peak volume peri
(such as joint agreements with other programs. the capacity
to temporarily increase staffing, etc.); and

(iv) The maintenance of, or affiliation with, emergency
transportation services (including contingency plans for poor
weather and known traffic congestion problems).

(h) Hospitals with adult elective coronary intervention
programs must provide a copy of the hospital's QI plan that

Proposed

Washington State Register, Issue 04-11

includes/incorporates a section specific to the adult elective

(i) If a certificate of need is issued, it will be conditioned,
at a minimum, to require ongoing compliance with the certif-
icate of need standards. Failure to meet the conditioned stan-
dards may be grounds for revocation or suspension of a hos-
pital's certificate of need, or other appropriate licensing or
certification actions.

(DX two or more hospitals are competing to meet the
same forecasted net need, the department shall consider the
following factors when determining which proposal best
meets forecasted need:

(i) _The most_appropriate improvement in_geographic
access;

(ii) The most cost efficient service;

(iii) Minimizing impact on existing adult coronary inter-

(iv) Providing the greatest breadth and depth of cardio-
vascular and support services; and '

(v) Facilitating emergency access to care.

(k) Hospitals granted a certificate of need have three
years from the date of initiating the program to meet the pro-
gram procedure volume standards.

(D These standards should be reevaluated every three
years.

(8) Need forecasting method. The data used for evaluat-
ing applications submitted during the concurrent review
cycle will be the most recent three years CHARS data avail-
able at the close of the application submittal period for that
review cycle.

(a) Step 1. Compute the planning area's current capacity.
In_those planning areas where a new program has operated

less than three years, the assumed volume of that hospital will |

be the greater of the actual volume or the minimum volume
standard or the estimated volume described in the approved
application, including any adjustments made by the depart-
ment in the course of review and approval.

(b) Step 2. Adjust the data for patient origin.

(c) Step 3. Compute the average percent of out-of-state
use of each planning area. This is calculated by dividing the
number of catheter-based therapeutic interventions occurring
within the planning area's hospitals that were performed on
residents from out-of-state (or on patients whose reported zip
codes are invalid) by the sum of interventions performed on
residents of that planning area and out-of-state residents.

(d) Step 4. Compute each planning area’s average age-
specific use rates.

(e) Step 5. Multiply the planning area's average age-spe-
cific use rates by the area’s corresponding forecast year pop-
ulation. The sum of these figures equals the forecasted num-
ber of catheter-based therapeutic interventions expected to be
performed on the residents of each planning area.

(f) Step 6. For each planning area. increase the number
of projected catheter-based therapeutic interventions in
accordance with the percent of catheter-based therapeutic
interventions projected for out-of-state residents.

(g) Step 7. Calculate the net need for additional adult
elective coronary intervention programs by subtracting the
current capacity from the results of step 6.
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(h) Step 8. The department will not grant a certificate of
need for new programs if the net need is less than the mini-

mum volume standard. An exception may be made and a cer-
tificate of need granted if (h)(i} and either (ii) or (iii) of this

subsection can be met:

(i) The applying hospital meets all the other certificate of
need criteria for an adult elective coronary intervention pro-
gram (including documented evidence of capability of
achieving the minimum volume standard); and

(ii) There is no existing program in the planning area; or

(iii) If there is an existing program in the planning area,

eighty percent of the results identified in subsection
(7)(b)(iii) of this section for catheter-based therapeutic inter-

ventions received interventional services at hospitals more

(9) For the purposes of the forecasting method in_this
section, the following terms have the following specific
meanings:

(a) Age-specific categories. The categories used in com-
puting age-specific values will be fifteen to forty-four year
olds, forty-five to sixty-four year olds, sixty-five to seventy-
four year olds, and seventy-five and older.

(b) Current capacity. A planning area’s current capacity
for adult elective coronary interventions equals the sum of
the highest reported annual volume for each hospital with an
approved adult interventional program or a department
grandfathered program within the planning area. In those
planning areas where a new program has operated less than
three years, the assumed volume of that hospital will be the
greater_of the actual volume or the minimum volume stan-
dard or the estimated volume described in the approved
application, including any adjustments made by the depart-
ment in the course of review and approval.

(c) Forecast year. Adult elective coronary intervention
service needs must be based on forecasts for the fourth year
after the certificate of need adult elective coronary interven-
tion concurrent review process.

(d) Adult elective coronary interventions. Adult elective
coronary interventions means diagnosis related groups as
developed under the Centers for Medicare and Medicaid Ser-
vices (CMS) contract that describe catheter-based interven-
tions involving the coronary arteries and great arteries of the
chest. All pediatric catheter-based therapeutic and diagnostic
interventions (ages fourteen and under) are excluded. The

department will update the list of codes administratively to
reflect future revisions made by CMS to the DRGs to be con-

sidered in certificate of need definitions, analyses, and deci-
sions. The department's updates to DRGs will be based on
the definition of adult elective coronary interventions con-
tained in WAC 246-310-262(1).

(e) Patient origin adjustment. A patient origin adjust-
ment of catheter-based therapeutic interventions provides a
count of interventions performed on the residents of a plan-
ning area regardless of which planning area the interventions
were performed in. (Interventions can be patient origin
adjusted by using the patient's zip code reported in the
CHARS data base.)

(D) Planning areas. Planning area means each individual
county designated by the department as_the smallest geo-
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graphic area for which adult coronary interventions are pro-

jected.

() Use rate. The adult elective coronary intervention
use rate equals the number of catheter-based therapeutic
interventions performed on the residents of a planning area
divided by the population of that planning area.

(h) Grandfathered programs means those hospitals oper-
ating a certificate of need approved interventional cardiac
catheterization program or heart surgery program prior to the
effective date of these rules. For hospitals with jointly oper-

ated programs, only the hospital where the program's proce-
dures were approved to be performed will be grandfathered.
(10) The data source for adult elective coronary interven-
tions is the comprehensive hospital abstract reporting system
(CHARS). office of hospital and patient data, department of

health.
(11) The data source for population estimates and fore-

casts is the office of financial management population trends
reports.

NEW SECTION

WAC 246-310-263 Pediatric cardiac surgery and
interventional treatment center standards and need fore-
casting method. (1) A pediatric cardiac surgery and inter-
ventional treatment center is a hospital providing comprehen-
sive pediatric cardiology care, including medical and surgical
diagnosis and treatment.

(2) Pediatric cardiac surgery and interventions includes,
but is not limited to: All pediatric surgery of the heart
(excluding organ transplantation) and the great vessels in the
chest; all pediatric catheter-based nonsurgical therapeutic
and diagnostic interventions in the heart and great vessels in
the chest; and invasive pediatric electrophysiologic proce-
dures.

(3) Pediatric cardiac surgery and interventional proce-
dure is a tertiary service as listed in WAC 246-310-020. To
be granted a certificate of need for a pediatric cardiac surgery
and interventional treatment center, a hospital must meet the
standards in this section in addition to applicable review cri-
teria in WAC 246-310-210, 246-310-220, 246-310-230, and
246-310-240.

(4) The department must review new pediatric cardiac
surgery and interventional center applications using the con-
current review cycle in this section.

(a) Applicants must submit letters of intent between the
first working day and last working day of August of each
year.

(b) Initial applications must be submitted between the
first working day and last working day of September of each
year.

(c) The department shall screen initial applications for
completeness by the last working day of October of each
year.

(d) Responses to screening questions must be submitted
by the last working day of November of each year.

(e) The public review and comment period for applica-
tions begins on December 16 of each year. If December 16 is
not a working day in any year, then the public review and
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comment period begins on the first working day after Decem-
ber 16.

(f) The public comment period is limited to ninety days,
unless extended according to the provisions of WAC 246-
310-120 (2)(d). The first sixty days of the public comment
period shall be reserved for receiving public comments and
conducting a public hearing, if requested. The remaining
thirty days shall be for the applicant or applicants to provide
rebuttal statements to written or oral statements submitted
during the first sixty-day period. Any interested person that:

(i) Is located or resides within the applicant’s health ser-
vice area;

(ii) Testified or submitted evidence at a public hearing;
and

(iii) Requested in writing to be informed of the depart-
ment's decision, must also be provided the opportunity to pro-
vide rebuttal statements to written or oral statements submit-
ted during the first sixty-day period.

(g) The final review period is limited to sixty days,
unless extended according to the provisions of WAC 246-
310-120.

(5) The department may convert the review of an appli-
cation that was initially submitted under the concurrent
review cycle to a regular review process if the department
determines that the application does not compete with
another application.

(6) Any letter of intent or certificate of need application
submitted for review in advance of this schedule, or certifi-
cate of need application under review as of the effective date
of this section, shall be held by the department for review
according to the schedule in this section.

(7) Standards.

(a) A minimum of one hundred pediatric cardiac surgical
procedures (seventy-five with extracorporeal circulation) per
year and a minimum of one hundred fifty catheterizations
must be performed at a hospital with a pediatric cardiac sur-
gery and interventional treatment center by the third year of
operation and each year thereafter.

(b) Hospitals applying for a pediatric cardiac surgery and
interventional center certificate of need must demonstrate
that they can meet one hundred ten percent of the minimum
volume standards. The applicant hospital must provide data
from CHARS demonstrating:

(i) The zip codes served by the applying hospital;

(ii) The percentage of the total hospital admissions for
children ages zero through nineteen served by the applying
hospital in each of the applicable zip codes during the most
recent available three years data. Expired patients will not be
counted;

(iii) The number of pediatric heart surgeries, number of
therapeutic and diagnostic interventions and invasive electro-
physiologic procedures performed in these zip codes during
the most recent available three years data. The percentage
established in (b)(ii) of this subsection shall then be applied
to the number of pediatric heart surgeries, interventions and
invasive electrophysiologic procedures. This number must
be equal to or greater than one hundred ten percent of the
minimum volume standards.

(c) The department will not grant a certificate of need to
a new center if:
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(i) The new center will reduce any existing center below
one hundred ten percent of any one of the minimum volume
standards; or

(i) Reduces the volumes of any existing center that has
not yet met any one of the minimum volume standards; or

(iii) Fails to meet any one of the center's minimum vol-
ume standards. .

(d) At time of initiating the program, and thereafter, the
director of the pediatric cardiac surgery and interventional
center must be a U.S. board certified pediatric cardiologist.

(e) At time of initiating the program, and thereafter,
pediatric cardiac surgery and interventional centers must
have at least two U.S. board certified or board prepared car-
diac surgeons on the staff. At least one of the required sur-
geons must be certified by the American Board of Thoracic
Surgery. Board prepared status must not extend beyond five
years.

() The program must provide twenty-four hour cover-
age.

(g) Hospitals with a pediatric cardiac surgery and inter-
ventional center must have plans for facilitating emergency
access to heart surgery services at all times for the population
they serve. These plans should, at minimum, include
arrangements for addressing peak volume periods (such as
joint agreements with other programs, the capacity to tempo-
rarily increase staffing, etc.), and the maintenance of or affil-
iation with emergency transportation services (including con-
tingency plans for poor weather and known traffic congestion
problems).

(h) Hospitals with a pediatric cardiology surgery and
interventional center must provide a copy of the hospital's QI
plan that includes/incorporates a section specific to the pedi-
atric cardiac surgery and interventional center.

(i) If a certificate of need is issued, it will be conditioned,
at a minimum, to require ongoing compliance with the certif-
icate of need standards. Failure to meet the conditioned stan-
dards may be grounds for revocation or suspension of a hos-
pital's certificate of need, or other appropriate licensing or
certification action.

(j) In the event two or more centers are competing to
meet the same forecasted net need, the department shall con-
sider the following factors when determining which proposal
best meets forecasted need:

(i) The most appropriate improvement in geographic
access;

(ii) The most cost efficient service;

(iii) Minimizing impact on existing programs;

(iv) Providing the greatest breadth and depth of pediatric
cardiovascular and support services; and

(v) Facilitating emergency access to care.

(k) Hospitals granted a certificate of need have three
years from the date of initiating the program to meet the cen-
ter procedure volume standards.

() These standards should be reevaluated every three
years.

(8) Need forecasting method. The data used for evaluat-
ing applications submitted during the concurrent review
cycle will be the most recent three years CHARS data avail-
able at the close of the application submittal period for that
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review cycle. Separate forecasts are to be made for heart sur-
gery, interventions and electrophysiological procedures.

(a) Step 1. Compute the planning area's current capacity.
‘When a new center is being established, the assumed volume
of that center will be the greater of the actual volume or the
minimum volume standards or the estimated volumes
described in the approved application, including any adjust-
ments made by the department in the course of review and
approval.

(b) Step 2. Compute the percent of out-of-state use of
the area's hospitals.

(c) Step 3. Compute the planning area's average age-
specific use rates.

(d) Step 4. Multiply the planning area's age-specific use
rates by the area's corresponding forecast year population.
The sum of these figures equals the forecasted number of
pediatric cardiac surgical and interventional procedures
expected to be performed on Washington pediatric residents.

(e) Step 5. Increase the number of pediatric cardiac sur-
gical and interventional procedures expected to occur within
the planning area in accordance with the percent of proce-
dures calculated as occurring in those hospitals on out-of-
state residents, based on the average of the last three years.
This figure equals the total forecasted number of procedures
expected to occur within the hospital's planning area.

(f) Step 6. Calculate the net need for additional pediatric
cardiac centers by subtracting the current capacity from the
total forecasted pediatric cardiac surgical and interventional
procedures.

(g) Step 7. The department will not grant a certificate of
need for a new center if the need is less than the minimum
volume standards. An exception may be made and a certifi-
cate of need granted if (g)(i) and (ii) of this subsection can be
met:

(i) The applying hospital can meet all the other certifi-
cate of need criteria for a pediatric cardiac surgery and inter-
ventional treatment center (including documented evidence
of capability of achieving the minimum volume standard);
and

(ii) At least eighty percent of the results identified in sub-
section (7)(b)(iii) of this section for pediatric cardiac services
received pediatric cardiac services more than seventy-five
miles away.

(9) For the purposes of the forecasting method in this
section, the following terms have the following specific
meanings:

(a) Age-specific categories. The categories used in com-
puting age-specific values will be zero through fourteen, fif-
teen through nineteen year olds.

(b) Current capacity. The planning area's current capac-
ity for pediatric cardiac surgical and interventional proce-
dures equals the sum of the highest reported annual volume
for each hospital with an approved pediatric cardiac surgical
and interventional center within the planning area. When a
new center is being established, the assumed volumes of that
center will be the greater of the actual volume or minimum
volume standards or the estimated volumes described in the
approved application, including any adjustments made by the
department in the course of review and approval.
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(c) Forecast year. Pediatric cardiac surgery and inter-
ventional service needs shall be based on forecasts for the
fourth year after the certificate of need pediatric cardiac sur-
gery and interventional concurrent review process.

(d) Pediatric cardiac surgery and intervention. Pediatric
cardiac surgery and intervention means diagnosis related
groups (DRGs) 104-111 and 115-116, as developed under the
Centers for Medicare and Medicaid Services (CMS) contract.
All adult cardiac procedures (ages twenty-one and over) are
excluded. The department will update the list of codes
administratively to reflect future revisions made by CMS to
the DRGs to be considered in certificate of need definitions,
analyses and decisions. The department's updates to DRGs
will be based on the definition of pediatric heart surgery con-
tained in subsection (2) of this section.

(e) Out-of-state use of planning area hospitals. The per-
cent of out-of-state use of hospitals within the planning area
will equal the percent of total pediatric cardiac surgery and
interventional procedures occurring within the planning
area's hospitals that were performed on patients from out-of-
state (or on patients whose reported zip codes are invalid).

" The most recent available three years data will be used to

£671]

compute out-of-state use of Washington hospitals.

(f) Planning area. For the purpose of pediatric cardiac
surgery and intervention, the planning area is the state of
Washington.

Use rate. The pediatric cardiac surgery and interven-
tional use rate equals the number of procedures performed on
the pediatric residents of the planning area.

(10) The data source for pediatric cardiac surgery and
interventional procedures is the comprehensive hospital
abstract reporting system (CHARS), office of hospital and
patient data, department of health.

(11) The data source for population estimates and fore-
casts is the office of financial management population trends
reports.

AMENDATORY SECTION (Amending WSR 03-22-020,
filed 10/27/03, effective 11/27/03)

WAC 246-310-990 Certificate of need review fees. (1)
An application for a certificate of need under chapter 246-310
WAC must include payment of a fee consisting of the follow-
ing:
(a) A review fee based on the facility/project type;
(b) If more than one facility/project type applies to an
application, the review fee for each type of facility/project
must be included.

Facility/Project Type Review Fee
Ambulatory Surgical Centers/Facilities $13,379.00
Amendments to Issued Certificates of $8,432.00
Need
Emergency Review $5,427.00
Exemption Requests
* Continuing Care Retirement Commu- $5,427.00
nities (CCRCs)/Health Maintenance
Organization (HMOs)
» Bed Banking/Conversions $883.00
Proposed
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» Determinations of Nonreviewability $1,261.00
» Hospice Care Center $1,136.00
» Nursing Home Replacement/Renova- $1,136.00
tion Authorizations
» Nursing Home Capital Threshold $1,136.00
under RCW 70.38.105 (4)(e)
(Excluding Replacement/Renovation
Authorizations)
» Rural Hospital/Rural Health Care $1,136.00
Facility
Extensions
» Bed Banking $505.00
» Certificate of Need/Replacement $505.00
Renovation Authorization Validity
Period
Home Health Agency $16,155.00
Hospice Agency $14,388.00
Hospice Care Centers $8,432.00
Hospital (Excluding Transitional Care $26,506.00
Units-TCUs, Ambulatory Surgical Cen-
ter/Facilities, Home Health, Hospice, and
Kidney Disease Treatment Centers)
Kidney Disease Treatment Centers $16,409.00
Nursing Homes (Including CCRCs and $30,293.00

TCUs)

(2) The fee for amending a pending certificate of need
application is determined as follows:

(a) If an amendment to a pending certificate of need
application results in the addition of one or more facility/
project types, the review fee for each additional facility/
project type must accompany the amendment application;

(b) If an amendment to a pending certificate of need
application results in the removal of one or more facil-
ity/project types, the department shall refund to the applicant
the difference between the review fee previously paid and the
review fee applicable to the new facility/project type; or

(c) If an amendment to a pending certificate of need
application results in any other change as identified in WAC
246-310-100, a fee of one thousand three hundred fifty-one
dollars must accompany the amendment application.

(3) Where a hospital simultaneously submits applica-
tions for heart surgery and elective coronary interventions
certificates of need, as required by WAC 246-310-261(2), the
combined fee for the two applications will be one hundred
fifty percent of the normally required sum for one applica-

tion.

(4) If a certificate of need application is returned by the
department under WAC 246-310-090 (2)(b) or (e), the
department shall refund seventy-five percent of the review
fees paid.

((4))) (5) If an applicant submits a written request to
withdraw a certificate of need application before the begin-
ning of review, the department shall refund seventy-five per-
cent of the review fees paid by the applicant.
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((65))) (6) If an applicant submits a written request to
withdraw a certificate of need application after the beginning
of review, but before the beginning of the ex parte period, the
department shall refund one-half of all review fees paid.

((€6))) (7} If an applicant submits a written request to
withdraw a certificate of need application after the beginning
of the ex parte period the department shall not refund any of
the review fees paid.

() (8) Review fees for exemptions and extensions
are nonrefundable.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 246-310-132 Open heart surgery concur-

rent review cycle.
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PROPOSED RULES
LAKE WASHINGTON
TECHNICAL COLLEGE
[Filed May 19, 2004, 9:15 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
07-10s.

Title of Rule: Student rights and responsibilities, con-
duct code.

Purpose: To provide a current and comprehensive stu-
dent conduct code consistent with federal and state regula-
tions and intercollege agreements.

Statutory Authority for Adoption: RCW 28B.50.140.

Summary: Revisions to, and replacement of, chapter
495D-120 WAC were required by changes in state liability
and public access, distance learning agreements, and align-
ment with Washington State Administrative Procedure Act.

Reasons Supporting Proposal: Improved and compliant
rules of conduct that are in accordance with external regula-
tions and college procedures.

Name of Agency Personnel Responsible for Drafting
and Implementation: Dennis B. Long, 11605 132nd Avenue
N.E., Kirkland, WA, (425) 739-8313; Enforcement: Michael
Metke, 11605 132nd Avenue N.E., Kirkland, WA, (425) 739-
8200.

Name of Proponent: Lake Washington Technical Col-
lege, public.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The rule defines elements of student conduct that are
prohibited or restricted. The purpose is to maintain and
establish a safe and open environment of learning at the col-
lege.

The effects of the rule change will be a more easily
understood disciplinary process, rules that protect student's
rights, and establish due process protections for students and
the college.
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Proposal Changes the Following Existing Rules: Substi-
tute changes to improve the summary suspension procedure,
clarify, and improve the appeals of grievances and disciplin-
ary process. New rule addressing jurisdiction of student con-
duct in Washington online distance learning classes.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. It shall analyze the costs
of compliance for businesses required to comply with the
proposed rule adopted pursuant to RCW 34.05.320, including
costs of equipment, supplies, labor, and increased administra-
tive costs.

RCW 34.05.328 does not apply to this rule adoption.
RCW 34.05.328 does not apply because the agency is not one
of the enumerated agencies in RCW 34.05.328(5), and the
agency has not opted to be covered by this section. The pro-
posed rule changes are primarily procedural in nature and do
not subject a person to a penalty or sanction.

Hearing Location: Lake Washington Technical College,
Room W305A, 11605 132nd Avenue N.E., Kirkland, WA
98034, on July 1, 2004, at 2:30 p.m.

Assistance for Persons with Disabilities: Contact Mia
Calkins at (425) 739-8200, by June 24, 2004, TDD (425)
739-8109.

Submit Written Comments to: Dennis B. Long, Lake
Washington Technical College, 11605 132nd Avenue N.E.,
Kirkland, WA 98034, fax (425) 739-8299, by June 24, 2004.

Date of Intended Adoption: July 1, 2004.

. May 18, 2004
Michael Metke Ed.D
President

REPEALER
The following chapter of the Washington Administrative
Code is repealed:

WAC 495D-120-010 Student conduct code—Defi-

nitions.

WAC 495D-120-020 Student conduct code—
Statement of purpose.

WAC 495D-120-030 Student conduct code—Juris-
diction.

WAC 495D-120-040 Student conduct code—Stu-

dent misconduct.

Student conduct code—Loss
of eligibility—Student activ-
ity participation.

Student conduct code—Civil
disturbances.

WAC 495D-120-045

WAC 495D-120-050

Student conduct code—Free
movement On campus.

WAC 495D-120-060

WAC 495D-120-070 Student conduct code—Right

to demand identification.

Student conduct code—Aca-
demic dishonesty/and class-
room/lab/clinic conduct.

WAC 495D-120-080
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Student conduct code—Haz-
ing prohibited.

WAC 495D-120-085

WAC 495D-120-090 Student conduct code—Cam-

pus speakers.

Student conduct code—Dis-
tribution of information.

WAC 495D-120-100

Student conduct code—
Commercial activities.

WAC 495D-120-110

Student conduct code—Stu-
dent conduct sanctions.

WAC 495D-120-120

Student conduct code~—Initi-
ation of discipline.

WAC 495D-120-130

Student conduct code—
Appeal of academic action or
disciplinary action and stu-
dent grievances.

WAC 495D-120-140

Student conduct code—
Refunds and access.

WAC 495D-120-170

Student conduct code—
Readmission after dismissal
Or suspension.

WAC 495D-120-180

Student conduct code—
Reestablishment of academic
standing.

WAC 495D-120-190

Student conduct code—
Reporting, recording, and
maintaining records.

WAC 495D-120-200

NEW SECTION

WAC 495D-121-010 Student conduct code—State-
ment of purpose. (1) Lake Washington Technical College is
operated by the state of Washington to provide programs of
instruction in higher education and related community ser-
vices. Like any other institution having its own special pur-
poses, the college must maintain conditions conducive to the
effective performance of its functions. Consequently, it has
special expectations regarding the conduct of the various par-
ticipants in the college community.

(2) Admission to the college carries with it the prescrip-
tion that the student will conduct himself or herself as a
responsible member of the college community. This includes
an expectation that the student will obey appropriate laws,
will comply with the rules of the college and its departments,
and will maintain a high standard of integrity and honesty.

(3) Violations of college rules or conduct that interfere
with the operation of college affairs will be dealt with by the
college, and the college may impose sanctions independently
of any action taken by civil or criminal authorities. Provi-
sions of this code are subject to change. Misconduct of stu-
dents under the age of eighteen who attend the Lake Wash-
ington Technical Academy will be reported to the student's
parents. The college and the academy may report misconduct
to any parent who claims the student as a dependant or as oth-
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erwise provided by the Family Educational Rights and Pri-
vacy Act of 1972, as amended.

NEW SECTION

WAC 495D-121-020 Student conduct code—Defini-
tions. The definitions set forth in this section apply through-
out this chapter. :

(1) "Board" means the board of trustees of College Dis-
trict 26.

(2) "College" means Lake Washington Technical Col-
lege.

(3) "Liquor” means the definition of liquor as contained
within RCW 66.04.010.

(4) "Drugs" means a narcotic drug as defined in RCW
69.50.101, a controlled substance as defined in RCW 69.50.-

- 201 through 69.50.212, or a legend drug as defined in RCW

69.41.010.

(5) "College facilities" means the real property con-
trolled or operated by the college and includes all buildings
and appurtenances affixed thereon or attached thereto,
including various distance learning environments not limited
to online courses, telecourses, Washington Online, and inter-
active video.

(6) "President” means the chief executive officer of the
college appointed by the board of trustees.

(7) "Disciplinary official" means the instructor or admin-
istrator who takes disciplinary action as authorized in this
chapter.

(8) "Student” means a person who is enrolled at the col-
lege, including enrollment in distance learning courses.

(9) "Disciplinary action” means one or more of the sanc-
tions described in WAC 495D-121-170.

(10) "Good standing" means that the student is currently
enrolled in the college, has no restrictions on the use of col-
lege facilities and/or services, is eligible to participate in col-
lege activities, and is not under any current disciplinary or
academic sanctions.

NEW SECTION

WAC 495D-121-030 Student conduct code—Juris-
diction. All rules in this chapter concerning student conduct
and discipline apply to every student enrolled at the college
whenever the student is engaged in or present at a college-
related activity whether occurring on or off college facilities.
A nonstudent who violates any provisions of this conduct
code may be referred to civilian authorities for criminal pros-
ecution and/or may be barred from the campus and be subject
to prosecution for trespass.

The vice-president of student services or designee is
responsible for the administration of the conduct code. The
vice-president's responsibilities include the authority to adju-
dicate and administer sanctions pursuant to the initiation of
discipline (WAC 495D-121-040).

(1) Off-campus conduct. When a student violates the
student conduct code by an offense committed off campus
that is not associated with a college-connected activity, the
disciplinary authority of the college will not be used merely
to duplicate the penalty involved for such an act under appli-
cable ordinances and laws.
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(2) The college will take disciplinary action against a
student for such an off-campus offense only when the nature
of the offense is such that, in the judgment of the vice-presi-
dent of student services, the student's conduct is likely to
interfere with the educational process, the orderly operation
of the college, or the student presents an imminent danger to
college property or to himself or herself or other persons on
or off campus.

NEW SECTION

WAC 495D-121-040 Student conduct code—Initia-
tion of discipline. (1) Any college faculty, or administrator,
or managing authority of a distance learning course except
the president and the vice-president who would hear any
appeal, may initiate proceedings and recommend to take any
of the disciplinary actions defined in WAC 495D-121-170,
except that only the president, a vice-president, or designee
may expel, dismiss, or suspend a student from the college.
Before taking the action, the disciplining official will notify
his/her supervisor and meet or attempt to meet with the stu-
dent to explain the seriousness of the matter and hear any
explanation by the student.

(2) Disciplinary proceedings.

Any person shall have the right to request disciplinary
proceedings for violations of the student conduct code.

All requested or referred disciplinary proceedings will
be initiated by the vice-president of student services who may
also establish advisory panels to advise or act for the office in
disciplinary proceedings.

Any student accused of violating any provision of the
rules of student conduct will be called for a meeting with the
vice-president of student services or designee and will be
informed of what provision or provisions of the code of stu-
dent conduct he/she is charged with violating and what
appears to be the range of penalties which might result from
consideration of the disciplinary proceeding.

After considering the evidence in the case and interview-
ing the accused, the vice-president of student services or des-
ignee may take the following actions:

(a) Terminate the proceeding, exonerating the accused;

(b) Dismiss the case after whatever counseling and
advice may be appropriate;

(c) Impose minor sanctions directly such as warning,
reprimand, restitution, and/or disciplinary probation;

(d) Impose major sanctions such as deferred suspension,
suspension, dismissal or expulsion;

(e) Refer the matter to the student conduct board for a
recommendation to a college vice-president as to appropriate
action,

A student accused of violating any provision of the code
of student conduct shall be given written notification of the
vice-president of student services or designee's action.

Disciplinary action recommended by the vice-president
of student services is final unless the accused exercises
his/her right of appeal within ten working days as provided in
WAC 495D-121-200.

The student should be given written notice of any disci-
plinary action except a verbal warning. Such written notice
shall be either delivered personally or mailed by first-class
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mail to the student's last known address. The notice or warn-
ing should advise the student of his/her right to appeal under
these rules.

NEW SECTION

WAC 495D-121-050 Student conduct code—Free
movement on campus. The president or designee is autho-
rized in the instance of any event that he or she deems
impedes the movement of persons or vehicles or which he or
she deems to disrupt the ingress or egress of persons from the
college facilities, to prohibit the entry of, or withdraw the
license of, or privileges of a person or persons or any group
of persons to enter onto or remain upon any portion of the
college facility. The president may act through the vice-pres-
ident of administrative services or any other person he or she
may designate.

NEW SECTION

WAC 495D-121-060 Student conduct code—Right to
demand identification. For the purpose of determining
whether probable cause exists for the application of any sec-
tion of this code to any behavior by any person on a college
facility, any college personnel or other authorized personnel
may demand that any person on college facilities produce
identification and/or evidence of student enrollment at the
college by tender of that person's student identification card,
registration schedule, and/or receipt for payment of fees for a
current course.

SECTION

WAC 495D-121-070 Student conduct code—Civil
disturbances. In accordance with provisions contained in
RCW 28B.10.571 and 28B.10.572:

(1) It shall be unlawful for any person, singly or in con-
cert with others, to interfere by force or violence with any
administrator, faculty, staff member, or student of the college
who is in the peaceful discharge or conduct of his/her duties
or studies. '

(2) It shall be unlawful for any person, singly or in con-
cert with others, to intimidate by threat of force or violence
any administrator, faculty, staff member or student of the col-
lege who is in the peaceful discharge of his/her duties or stud-
ies.

(3) The crimes described in RCW 28B.10.571 and
28B.10.572 shall not apply to any administrator, faculty, or
staff member who is engaged in the reasonable exercise of
their disciplinary authority.

(4) Any person or persons who violate the provisions of
subsections (1) and (2) of this section will be subject to disci-
plinary action and referred to the authorities for prosecution.

ECTION

WAC 495D-121-080 Student conduct code—
Authority to prohibit trespass. In the instance of any event
that is deemed to impede the movement of persons or vehi-
cles or which is deemed to disrupt or threatens to immedi-
ately disrupt the ingress and/or egress of persons from col-
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lege facilities or for violations of this chapter by nonstudents,
the president or designee, acting through the vice-president of
student services or such other designated person, shall have
authority and power to:

(1) Prohibit the entry of, or withdraw the license or priv-
ilege of a person or persons or any group of persons to enter
onto or remain upon any portion of a college facility; or

(2) Give notice against trespass to any person, persons,
or group of persons against whom the license or privilege has
been withdrawn or who have been prohibited from entering
onto or remaining upon all or any portion of a college facility;
or

(3) Order any person, persons or group of persons to
leave or vacate all or any portion of a college facility.

Any student or person who shall disobey a lawful order
given by the college president or designee pursuant to the
requirements of this rule shall be subject to disciplinary
and/or legal action.

NEW SECTION

WAC 495D-121-090 Student conduct code—Notice
of summary suspension. If the college president or designee
determines that it is necessary to exercise the authority to
summarily suspend a student for more than ten instructional
days, the president or designee shall cause notice and an
order thereof to be served on that student by registered and/or
certified mail at the student's last known address, or by per-
sonal service of such notice and order to the student. The
notice shall be entitled notice and order of summary suspen-
sion together with a statement of charges and shall state:

(1) The statement of charges against the student includ-
ing reference to provisions of the student conduct code and/or
law.

(2) The order of summary suspension shall contain a
brief statement of the findings of fact, conclusions of law, and
policy reasons for the decision to justify the determination of
an immediate danger and the college's decision to take the
specific action.

(3) The notice of summary suspension shall inform the
student that the student charged must appear before the vice-
president of student services or designee for a summary sus-
pension hearing at a date and time specified in the notice.

NEW SECTIO

WAC 495D-121-100 Student conduct code—Initia-
tion of summary suspension proceedings. The college
president or designee may suspend any student for not more
than ten instructional days pending investigation, action, or
prosecution on charges of an alleged violation of the student
conduct code if the president or designee has reason to
believe the student's physical or emotional safety and well-
being, or the safety and well-being of other college commu-
nity members, or the safety and well-being of the college or
its functioning renders the normal disciplinary process inef-
fectual and commands such suspension. Any summary sus-
pension for more than ten instructional days requires a formal
notice and order of summary suspension.
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NEW SECTION

WAC 495D-121-110 Student conduct code—Sum-
mary suspension hearing procedures. At the summary sus-
pension hearing, the student against whom the violation or
violations are alleged shall have the opportunity to prove to
the vice-president of student services that the findings and
conclusions in the order of summary suspension are not sup-
ported by probable cause to believe that the violations cited
on the notice of summary suspension did occur, and do not
justify summary action and that summary suspension is not
necessary or justifiable pursuant to WAC 495D-121-170.

The student may offer oral testimony, present witnesses,
submit any statement, declaration or affidavit, examine any
document offered into evidence, or cross-examine any wit-
ness who may appear against him/her and submit any matter
in extenuation or mitigation of the offense or offenses
charged.

The vice-president of student services shall at the time of
the summary suspension hearing determine whether there is
probable cause to believe that a violation of the law occurred
or believe summary suspension continues to be necessary
pursuant to RCW 34.05.479 and WAC 495D-121-170,
495D-121-040, and 495D-121-200. In the course of making
such decisions, the vice-president may consider only the
sworn affidavits or declarations, and oral testimony, or other
competent evidence presented at the hearing of persons who
alleged that the student charged has committed a violation of
law or the student conduct code and the oral testimony and
affidavits submitted by the student charged.

NEW SECTION

WAC 495D-121-120 Student conduct code—Sum-
mary suspension proceedings not duplicitous. As indi-
cated, the summary suspension proceedings shall not substi-
tute for disciplinary proceedings provided for in the student
conduct code. At the end of the suspension, the student sus-
pended shall be reinstated to full rights and privileges as a
student, subject to whatever sanctions may have been or may
be in the future imposed pursuant to the student conduct code
or these rules of summary suspension.

Records and evidence presented during the course of any
facet of a summary suspension proceeding brought against
the student shall be available for use by the student and the
college in disciplinary proceeding initiated under the student
conduct code and shall be deemed admissible.

NEW SECTION

WAC 495D-121-130 Student conduct code—Deci-
sion by vice-president of student services. On conclusion of
the summary suspension hearing and review of evidence and
testimony presented therein, the vice-president of student ser-
vices or designee may exercise a range of actions including,
but not limited to, the following:

(1) Sustain the summary suspension for its duration or
portion thereof, subject to disciplinary actions which may be
brought under the student conduct code rules following the
suspension.
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(2) Stay the summary suspension and impose any disci-
plinary action(s) enumerated in WAC 495D-121-170.

(3) Take such other action as is necessary to alleviate the
need for summary action pending a hearing on the merits.

Following the summary suspension hearing, the student
shall be provided written notification of findings, conclu-
sions, and disciplinary actions, if any. Notification and any
attendant instructions or information will be provided
through personal service or sent to the student by registered
and/or certified mail at the student's last known address.

NEW SECTION

WAC 495D-121-140 Student conduct code—Aca-
demic dishonesty/and classroom/lab/clinic conduct. (1)
Honest assessment of student performance is of crucial
importance to all members of the academic community. Acts
of dishonesty are serious breaches of honor and shall be dealt
with in the following manner:

(a) It is the responsibility of the college administration
and teaching faculty to provide reasonable and prudent secu-
rity measures designed to minimize opportunities for acts of
academic dishonesty, which occur at the college.

{b) Any student who, for the purpose of fulfilling any
assignment or task required by a faculty member as part of
the student’s program of instruction, shall knowingly tender
any work product that the student fraudulently represents to
the faculty member as the student's work product, shall be
deemed to have committed an act of academic dishonesty.
Acts of academic dishonesty shall be cause for disciplinary
action.

(c) Any student who aids or abets the accomplishment of
an act of academic dishonesty, as described in subsection (b)
of this section, shall be subject to disciplinary action.

(d) An instructor may adjust the student's grade on a par-
ticular project, paper, test, or class for academic dishonesty.
This section shall not be construed as preventing an instructor
from taking immediate disciplinary action when the instruc-
tor is required to act upon such breach of academic dishon-
esty in order to preserve order and prevent disruptive conduct
in the classroom.

(2) Instructors have the authority to take whatever sum-
mary actions may be necessary to maintain order and proper
conduct in the classroom and to maintain the effective coop-
eration of the class in fulfilling the objectives of the course.

(a) Any student who, by any act of misconduct, substan-
tially disrupts any college class by engaging in conduct that
renders it difficult or impossible to maintain the decorum of
the faculty member's class shall be subject to disciplinary
action.

(b) The instructor of each course offered by the college,
or the managing authority of distance learning courses, is
authorized to take such steps as may be necessary to preserve
order and to maintain the effective cooperation of the class in
fulfilling the objectives of the course provided that, a student
shall have the right to appeal such disciplinary action to the
supervisor of the person imposing disciplinary action.
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NEW SECTION

WAC 495D-121-150 Student conduct code—Hazing
prohibited. (1) Hazing is prohibited.

(2) Hazing means any method of initiation into a student
organization or living group or any pastime or amusement
engaged in with respect to such an organization or living
group that causes, or is likely to cause, bodily danger or phys-
ical harm, or serious mental or emotional harm, to any stu-
dent or other person attending any institution of higher edu-
cation or postsecondary institution.

(3) Penalties.

(a) Any student organization, association or club that
knowingly permits hazing shall:

(i) Be liable for harm caused to persons or property
resulting from hazing; and

(ii) Be denied recognition by Lake Washington Techni-
cal College as an official organization, association, or club on
this campus. If the organization, association, or club is a cor-
poration, whether for profit or nonprofit, the individual direc-
tors of the corporation may be held individually liable for
damages.

(b) A person who participates in the hazing of another
_ shall forfeit any entitlement to state-fundegd grants, scholar-

ships, or awards for a period of one year.

(c) Forfeiture of state-funded grants, scholarships, or
awards may include permanent forfeiture, based upon the
seriousness of the violations.

(d) The student conduct code may be applicable to haz-
ing violations.

(e) Hazing violations are also misdemeanors punishable
under state criminal law according to RCW 9A.20.021.

(4) Sanctions for impermissible conduct not amounting
to hazing.

" (a) Impermissible conduct associated with initiation into
a student organization or club or any pastime or amusement
engaged in, with respect to the organization or club, will not
be tolerated.

(b) Impermissible conduct, which does not amount to
hazing, may include conduct that causes embarrassment,
sleep deprivation or personal humiliation, or may include rid-
icule or unprotected speech amounting to verbal abuse.

(c) Impermissible conduct not amounting to hazing is
subject to any sanctions available under the student conduct
code, depending upon the seriousness of the violation.

NEW SECTION

WAC 495D-121-160 Student conduct code—Student
misconduct. Disciplinary action may be taken for a violation
of any provision of this student code, for a violation of other
college rules, which may from time to time be properly
adopted, or for any of the following types of misconduct:

(1) Academic dishonesty, including cheating, plagia-
rism, or knowingly furnishing false information to the col-
lege;

(2) Attempting, aiding, abetting, conspiring, hiring or
being an accessory to any act prohibited by this code shall be
considered to be the same extent as completed violations.

(3) Breaching campus safety or security, to include, but
not be limited to:
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(a) Unauthorized access to college facilities; intention-
ally damaging door locks; unauthorized possession of college
keys or access cards; duplicating college keys or access
cards; or propping open of exterior doors;

(b) Tampering with fire safety equipment such as fire
extinguishers, smoke detectors, alarm pull stations or emer-
gency exits;

(c) Placement of equipment or vehicles (including bicy-
cles) so as to obstruct the means of access to/from college
buildings;

(d) Dlegal entry. Entering or remaining in any closed
college facility or entering after the closing time of the col-
lege facility without permission of a college official;

(4) Disorderly conduct. Conduct that is disorderly, lewd,
indecent or a breach of peace on college premises or at col-
lege-sponsored activities;

(5) Disruptive activity. Participation in promoting dis-
ruptive activity that would interfere with teaching, research,
disciplinary proceedings or other college activities. Such
activity may include, but is not limited to:

Classroom behavior that seriously interferes with either:

(a) The instructor’s ability to conduct the class; or

(b) The ability of other students to profit from the
instructional program;

(6) Failure to appear for a college disciplinary proceed-
ing to respond to allegations or to testify as a witness when
reasonably notified to do so;

(7) Failure to comply with college attendance policy as
published in the current edition of the Student Handbook or
course syllabi;

(8) Failure to comply with a college rule or policy, as set

-forth in the Lake Washington Technical Collége Policies and

Procedures Manual (a copy of which may be found in the
Lake Washington Technical College library);

(9) Failure to comply with the direction of college offi-
cials acting in the legitimate performance of their duties;

(10) False statements. The intentional making of false
statements or filing of false charges against the college, its
employees, and members of the college community;

(11) Forgery, alteration, or misuse of college documents,
records, funds, or instruments of identification with the intent
to defraud;

(12) Harassment, including conduct (physical, verbal,
graphic, written, or electronic) that is sufficiently severe, per-
vasive or persistent so as to threaten an individual or limit the
ability of an individual to work, study or participate in the
activities of the college;

(13) Illegal use of alcoholic beverages. The possession,
use, sale, or distribution of any alcoholic beverage or illegal
drugs on the college campus except as specifically provided
for by board policy. The use of illegal drugs by any student
attending a college-sponsored event is also prohibited, even
though the event does not take place at the college. The use
of alcohol by any student attending such events on noncol-
lege property shall conform to state law;

(14) Illegal use or possession of weapons. The unautho-
rized use, possession, display, or storage of any weapons,
fireworks or explosives on college premises or at any col-
lege-sponsored activity. The term weapon means any object
or substance designed to inflict a wound, cause injury, or
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incapacitate. Weapons may include, but are not limited to, all
firearms (whether lawfully or unlawfully possessed), pellet
guns, slingshots, martial arts devices, switchblade knives and
clubs. Legal defense sprays possessed or used for the pur-
pose of self-defense are exempt from this section;

(15) Imminent danger. Where the student presents an
imminent danger to college property or to himself or herself
or other students or persons in college facilities on or off
campus, or to the education processes of the college;

(16) Interference with the discipline code. Action or
conduct that hinders, obstructs or otherwise interferes with
the implementation of this discipline code;

(17) Interruption of instructional programs (see policy
(6. P.39);

(18) Misuses of information technology. Failure to com-
ply with laws, license agreements, and contracts governing
network, software and hardware use. Abuse of communal
resources. Use of computing resources for unauthorized
commercial purposes or personal gain. Failure to protect
passwords or use of computer accounts. Breach of computer
security, unauthorized access to computer system networks,
college or agent's websites, codes and data, or computer
back-end systems. Harmful access or invasion of privacy;
use of another's password or identity, or use of anonymous or
fictitious e-mail addresses, internet domains or name servers.

(19) Physical abuse, including attempting or causing
injury to an individual. Causing or threatening physical con-
tact with another when the person knows or should reason-
ably believe that the other will regard the contact or threat as
offensive or provocative;

(20) Inciting others. Intentionally encouraging, prepar-
ing, or compelling others to engage in prohibited conduct.

(21) Ethical violation. The breach of any generally rec-
ognized and published code of ethics or standards of profes-
sional practice that governs the conduct of a particular profes-
sion for which the student is taking a course or is pursuing as
an educational goal or major.

(22) Sexual assault/rape, including the oral, anal, or vag-
inal penetration by a sexual organ of another or anal/vaginal
penetration by any means against the victim's will or without
his/her consent. An individual who is mentally incapacitated,
unconscious, or unaware that the sexual assault is occurring
is considered unable to give consent. The type of force
employed may involve physical forces, coercion, and inten-
tional impairment of an individual's ability to appraise the sit-
uation through the administering of any substance or threat of
harm to the victim;

Sexual abuse, including attempting or making sexual
contact including, but not limited to, inappropriate touching
or fondling against the person's will, or in circumstances
where the person is physically, mentally or legally unable to
give consent;

(23) Smoking. Smoking in all enclosed college facilities
and other areas so posted by college officials;

(24) Stalking, including any repeated conduct directed
specifically at another person that causes that person (or a
member of that person’s family or household) to fear for
his/her safety. Such conduct includes following another per-
son and acts that threaten or intimidate another person
through fear of bodily injury or death of self or members of
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that person's family or household or an offense being com-
mitted against that person's property;

(25) Theft and damage. Theft from or damage to college
premises or property, or theft of or damage to property of a
member of the college community or college premises;

(26) Unacceptable use of college facilities and equip-
ment;

(27) Violation of laws. Violation of any law of the
United States, laws of the state of Washington, or applicable
municipal or county ordinance;

(28) Witness retaliation. Retaliation upon witnesses or
accusers under this chapter.

NEW SECTION

WAC 495D-121-170 Student conduct code—Student
conduct sanctions. Student conduct sanctions are catego-
rized as primary and secondary. More than one primary
sanction or any combination of primary sanctions and sec-
ondary sanctions may be imposed for any single violation.
Once a student has been finally assessed a disciplinary sanc-
tion, however, no more severe primary sanctions may be
assessed against him or her by any higher college authority.

(1) Primary sanctions (in order of severity):

(a) Expulsion: Separation of the student from the college
whereby the student is not eligible for reenrollment or read-
mission to the college.

(b) Dismissal: Separation of the student from the college
for an indefinite period of time. Readmission to the college
may be possible in the future, but no specific time for a deci-
sion is established.

(c) Suspension: Separation of the student from the col-
lege for a period of time with a review of the disciplinary
action prior to readmission. The student is not guaranteed
readmission at the end of such period of time, but is guaran-
teed a review of the case and a decision regarding eligibility
for readmission.

(d) Deferred suspension: The sanction of suspension
may be placed in deferred status. If the student is found in
violation of any college rule during the time of deferred sus-
pension, the suspension takes effect immediately without fur-
ther review. Additional student conduct sanctions appropri-
ate to the new violation also may be taken. A student who has
been issued a deferred suspension sanction is deemed "not in
good standing” with the college. A student who is not in
good standing is subject to the following restrictions:

(i) Ineligible to hold an office in any student organization
recognized by the college or to hold any elected or appointed
office of the college.

(ii) Ineligible to represent the college to anyone outside
the college community in any way, including representing the
college at any official function, or any forms of intercolle-
giate competition or representation.

(iii) May have additional restrictions or conditions also
may be imposed, depending on the nature and seriousness of
the misconduct. :

(e) Conduct probation: An official warning that the stu-
dent's conduct is in violation of Lake Washington Technical
college student conduct code, but is not sufficiently serious to
warrant expulsion, dismissal or suspension. A student on
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conduct probation is deemed "not in good standing” with the
college.

(f) Letter of enrollment block: A letter stating that the
student may not reenter Lake Washington Technical College
without prior approval by the office of the vice-president for
student services if enrollment has been blocked for a previous
student conduct problem or for medical reasons.

(g) Letter of reprimand: A letter that makes a matter of
record any incident that reflects unfavorably on the student or
the college.

(h) Warning: Admonition of a student for actions unbe-
coming to the college community.

(2) Secondary sanctions (no order of seventy is estab-
lished for secondary sanctions):

(a) Community/college service: A student may be
offered an opportunity to complete a specified number of
hours of community/college service in lieu of other sanctions.
The type of community/college service must be approved by
the hearing officer.

(b) Educational requirements: A provision to complete
a specific educational requirement directly related to the vio-
lation committed. The provision will be clearly defined.
Such educational requirements may include, but are not lim-
ited to, completion of an alcohol education workshop, a
diversity awareness workshop, an anger management class,
essays, Or reports.

(c) Restrictions: The withdrawal of specified privileges
for a definite period of time, but without the additional stipu-
lations contained in the imposition of conduct probation. The
restrictions involved will be clearly defined.

(d) Restitution: A payment for financial injury to an
innocent party in cases involving theft, destruction of prop-
erty or deception. The assessed costs to be paid may be in
addition to receipt of any of the above sanctions.

(e) Loss of parking privileges on campus: Revocation of
parking privileges.

NEW SECTION

WAC 495D-121-180 Student conduct code—Loss of
eligibility—Student activity participation. Any student
found to have violated chapter 69.50 RCW, the Uniform
Controlled Substances Act, or chapter 69.41 RCW, legend
drugs, by virtue of a criminal conviction or by final decision
of the college president or designee shall, in lieu of or in addi-
tion to any other disciplinary action which may be imposed,
be disqualified from participation in any school-sponsored
student events or activities.

NEW SECTION

WAC 495D-121-190 Student conduct code—A ppeal
of academic action or disciplinary action and student
grievances. (1) Definitions:

(a) Academic action: Action taken by the college
regarding instructional decisions regarding student progress,
student attendance, and/or academic status.

(b) Disciplinary action: Action taken by the college for
student violations of college rules, policies and procedures,
the student conduct code, or applicable federal, state, county,
or municipal laws.
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(c) Grievance: A student appeal of a decision of the col-
lege, excluding academic actions or disciplinary actions,
including those made by faculty, staff, and administration or
the actions of another student.

(d) Major disciplinary actions: Conduct discipline
actions including deferred suspension, suspension, dismissal
and expulsion.

(e) Minor disciplinary action: Conduct discipline
actions including letter of enrollment block, conduct proba-
tion, letter of reprimand, warning and all secondary sanc-
tions. .

(2) Filing of appeals or grievances:

(a) Grievance. Students may appeal an action of the col-
lege or grieve the actions of the college, its staff, or another
student except for grade appeals and disciplinary actions, by
filing a grievance with the appropriate vice-president within
ten working days, from the moment when the student had
knowledge of the college action or grievable action. The
grievance shall be filed with the vice-president of instruc-
tional services regarding academic actions, with the vice-
president of administrative services for administrative and
business service issues, and with the vice-president of student
services for other student matters. A student is deemed to
have notice three working days after any notice is mailed to
the student's last address on record with the college.

Students may have an advocate present during the griev-
ance procedure with prior notice given the presiding officer.
No attorney representative of any party may participate in a
meeting or hearing unless he/she has filed with the presiding
officer and served on all other parties, at least five days pre-
viously, a notice of appearance. In the event of such notice,
any other party may also have counsel.

Resolution of the grievance is attempted between the
principals. The vice-president or their designees involved
with the grievance are responsible for conducting a hearing.
This hearing will be completed within ten working days of
the student filing of the grievance; the unit supervisor will
consider the issues in the dispute and render a written deci-
sion on the issues within ten working days of hearing the
grievance. The decision of the vice-president or designee
presiding officer is final.

(b) Disciplinary appeal:

(i) Appeal of minor disciplinary actions should be filed
with the vice-president of student services or designee within
ten days of the disciplinary action. The vice-president will
convene a brief adjudicative procedure pursuant to WAC
495D-108-050 and RCW 34.05.485 within ten days of
receipt of the appeal. The vice-president will hear evidence
and arguments in the matter and render a written decision
within ten working days. The decision of the presiding
officer is final.

(ii) Appeals of major disciplinary actions should be filed
with the vice-president of student services within ten working
days of the issuance of the action. The vice-president will
convene a judicial board that will conduct a fully adjudicated.
hearing, pursuant to RCW 34.05.410 through 34.05.494, to
hear the appeal within ten days of receipt of the appeal. All
parties to the appeal will have the opportunity to present
information to the judicial board. A record of the judicial
board's proceedings will be kept, which will entail at a mini-
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mum that the proceeding be tape-recorded. All testimony of
witnesses and interpreters will be given under oath. The judi-
cial board will conduct its hearing within ten working days of
receipt of the appeal. Students may have an advocate present
during the grievance procedure with prior notice given the
presiding officer. No attorney representative of any party
may participate in a meeting or hearing unless he/she has
filed with the presiding officer and served on all other parties,
at least five days previously, a notice of appearance. In the
event of such notice, any other party may also have counsel.

The judicial board, after hearing the appeal, shall recom-
mend disposition of the case to the appropriate vice-presi-
dent. The recommendation will be included in the board'’s
findings of fact and a recommended course of action.

The vice-president shall consider the recommendations
of the judicial board; respond with a written decision within
ten working days of receipt of the judicial board's recommen-
dations. The vice-president's decision in the matter is final.

Where violations of federal, state, or local statutes are
alleged to have occurred, students may also be subject to
additional actions in the courts.

NEW SECTION

WAC 495D-121-200 Student conduct code—
Refunds and access. (1) Refund of fees for the quarter in
which disciplinary action is taken shall be in accordance with
the college's refund policy.

- (2) A student suspended on the basis of conduct, which

. disrupted the orderly operation of the campus or any facility

of the district, may be denied access to all or any part of the
campus or other facility.

NEW SECTION

WAC 495D-121-210 Student conduct code—Read-
mission after dismissal or suspension. Any student dis-
missed or suspended from the college for academic or disci-

- plinary reasons will normally be readmitted on a space avail-

able basis in the student's program of study upon expiration
of the time period for which the dismissal or suspension was
issued.

If a student who has been dismissed or suspended
believes that circumstances warrant reconsideration of the
dismissal or suspension prior to its expiration; or, if the stu-
dent was dismissed or suspended with conditions imposed for
readmission, the student may be readmitted following

- approval of a written petition submitted to the vice-president

who imposed such suspension or such other designated
administrator. Such petition must state reasons that support a
reconsideration of the matter. Before readmission may be
granted in any case, a petition must be submitted, reviewed in
a conference with a counselor and an administrator, and
approved by the appropriate vice-president.

NEW SECTION

WAC 495D-121-220 Student conduct code—Rees-
tablishment of academic standing. Students who have been
expelled, dismissed, or suspended pursuant to disciplinary
procedures set forth in WAC 495D-121-170 and 495D-121-
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040 and whose expulsion, dismissal, or suspension upon
appeal is found to have been unwarranted shall be provided
the opportunity to reestablish their academic and student
standing to the extent possible within the abilities of the col-
lege, including an opportunity to retake examinations or oth-
erwise complete course offerings missed by reason of such
action.

NEW SECTION

WAC 495D-121-230 Student conduct code—Report-
ing, recording and maintaining records. Records of all dis-
ciplinary and grievance cases shall be kept by the vice-presi-
dent for student services. All documentary or other physical
evidence produced or considered in disciplinary proceedings
and all recorded testimony shall be preserved, insofar as pos-
sible, for not less than six years.

NEW SECTION

WAC 495D-121-240 Student conduct code—Cam-
pus speakers. (1) Student organizations officially recognized
by the college may invite speakers to the campus to address
their own membership and other interested students and fac-
ulty if suitable space is available and there is no interference
with the regularly scheduled program of the college.
Although properly allowed by the college, the appearance of
such speakers on the campus implies neither approval nor
disapproval of them or their viewpoints. In case of speakers
who are candidates for political office, equal opportunities
shall be available to opposing candidates if desired by them.
Speakers are subject to the normal considerations for law.

(2) In order to insure an atmosphere of open exchange
and to insure that the educational objectives of the college are
not obscured, the president or designee, in a case attended by
strong emotional feeling, may prescribe conditions for the
conduct of the meeting, such as requiring a designated mem-
ber of the college community as chair, or requiring permis-
sion for comments and questions from the floor. Likewise,
the president or designee may encourage the appearance of
one or more additional speakers at any meeting or at a subse-
quent meeting so that other points of view may be expressed.
The president may designate representatives to recommend
conditions such as time, manner, and place for the conduct of
particular meetings.

NEW SECTION

WAC 495D-121-250 Student conduct code—Distri-
bution of information. (1) Handbills, leaflets, newspapers,
and similar materials may be sold or distributed free of
charge by any student or students, or by members of recog-
nized student organizations, or by college employees on or in
college facilities at locations specifically designated by the
appropriate administrator, provided such distribution or sale
does not interfere with the ingress or egress of persons or
interfere with the free flow of vehicular or pedestrian traffic.

(2) Such handbills, leaflets, newspapers, and related mat-
ter must bear identification as to the publishing agency and
distributing organization or individual.
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(3) All nonstudents shall make contact with and receive
directions from the director of campus services or designee
on the time, place, and manner of distribution prior to the dis-
tribution of any handbill, leaflet, newspaper, or related matter
to ensure that such distribution or sale does not interfere with
the free flow of vehicular or pedestrian traffic.

(4) Any person or persons who violate provisions of sub-
sections (1) and (2) of this section will be subject to disciplin-
ary action. Any person who violates provisions of subsection
(2) of this section shall be subject to removal from the college
campus.

NEW SECTION

WAC 495D-121-260 Student conduct code—Com-
mercial activities. (1) College facilities will not be used for a
commercial solicitation, advertising, or promotional activi-
ties except when such activities:

(a) Clearly serve educational objectives, including, but
not limited to, display of books of interest to the academic
community or the display or demonstration of technical or
research equipment; and

(b) Are conducted under the sponsorship or at the request
of the college or official organizations of the college if such
solicitation does not interfere with or operate to the detriment
of the conduct of college affairs or the free flow of vehicular
or pedestrian traffic.

(2) College facilities, equipment, and supplies may not
be used by students for personal commercial gain.

(3) For the purpose of this regulation, the term "commer-
cial activities” does not include handbills, leaflets, newspa-
pers, and similarly related materials as regulated in WAC
495D-121-260.

WSR 04-11-107
PROPOSED RULES
OFFICE OF THE
INSURANCE COMMISSIONER
[Filed May 19, 2004, 9:31 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
01-177.

Title of Rule: Public access to information and records.

Purpose: These proposed rules reflect recent changes in
the law, technology, and the Office of the Insurance Commis-
sioner (OIC) processes for public access to information and
records. These proposed rules make it easier for requesters to
understand OIC procedures regarding access to public
records.

Other Identifying Information: Insurance Commissioner
Matter No. R 2003-10.

Statutory Authority for Adoption:
48.17.250, 42.17.300, 70.02.050.

Statute Being Implemented: RCW 42.17.250 and
70.02.050.

Summary: RCW 42.17.250 requires each agency to
adopt separate procedures for requesters to gain access to
information. The current rules were last amended in 1975.

RCW 48.02.060,
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Reasons Supporting Proposal: The current rules do not
reflect changes in the law, technology, and OIC processes.
These proposed rules improve clarity and make it easier for
requesters to understand OIC procedures regarding access to
public records.

Name of Agency Personnel Responsible for Drafting:
Jon Hedegard, P.O. Box 40255, Olympia, WA 98504-0255,
(360) 725-7039; Implementation: Steve Carlsberg, P.O. Box
40255, Olympia, WA 98504-0255, (360) 725-7003; and
Enforcement: Carol Sureau, P.0O. Box 40255, Olympia, WA
98504-0255, (360) 725-7050.

Name of Proponent: Mike Kreidler, Insurance Comrms-
sioner, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: RCW 42.17.250 requires each agency to adopt sep-
arate procedures for requesters to gain access to information.
The current rules were last amended in 1975. The current
rules do not reflect changes in the law, technology, and OIC
processes. These proposed rules improve clarity and make it
easier for requesters to understand OIC procedures regarding
access to public records.

Proposal Changes the Following Existing Rules:

No small business economic impact statement has been
prepared under chapter 19.85 RCW. These proposed regula-
tions impose no costs on businesses regulated by the OIC.

RCW 34.05.328 does not apply to this rule adoption.
This proposal is not a significant legislative rule for the pur-
poses of RCW 34.05.328.

Hearing Location: Insurance Commissioner's Office,
Room TR 120, 5000 Capitol Boulevard, Tumwater, WA
98501, on June 24, 2004, at 10:00.

Assistance for Persons with Disabilities: Contact Lori
Villaflores by June 21, 2004, TDD (360) 586-0241.

Submit Written Comments to: Kacy Scott, P.O. Box
40255, Olympia, WA 98504-0255, e-mail Kacys@01c wa.
gov, fax (360) 586-3109, by June 23, 2004.

Date of Intended Adoption: June 30, 2004.

May 19,2004
Mike Kreidler

Insurance Commissioner
Chapter 284-03 WAC

PUBLIC ((ACCESS-FO-INFORMATIONAND))
RECORDS

PUBLIC RECORDS REQUESTS

NEW SECTION

WAC 284-03-005 What is a public record? "Public
record” is defined in RCW 42.17.020. Public records include
any written or recorded communication containing informa-
tion relating to the conduct of the OIC or the performance of
any governmental or proprietary function prepared, owned,
used, or retained by the OIC.
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AMENDATORY SECTION (Amending Order R-75-1, filed
5/19/75)

WAC 284-03-010 ((Purpeses)) Who should I contact
about a public record request? ((Fhe-purpose-of-this-chap-
ter-is-to-provide—rules-implementing RCW-42-17250—

5 )) The

42—1-7—329—(§§4§+hfeugh%2—eh&pter—}—baws-ef—}97-3)-
public records officer is in charge of all records maintained
by the office of the insurance commissioner (OIC). This
includes records at any office in the state maintained by the
insurance commissioner. The public records officer is
responsible for overseeing the release of public records, coor-
dinating OIC public disclosure staff, and maintaining the

records indexes.

NEW SECTION

WAC 284-03-015 How do I make a public record
request? (1) Public record requests must be made in writing.
The OIC accepts written public record requests made in per-
son or sent by e-mail, fax, or mail. Requests will be accepted
either:

(2) On an OIC Public Disclosure Request form. The
forms are available on the OIC website or by contacting the
public records officer; or

(3) If the OIC form is not used, the public record request
should be in writing and include the following information:

(a) The name of the person requesting the record;

(b) The calendar date on which the request was made;

(c) A statement that the request is not to be used for com-
mercial purposes; and

(d) A sufficient description of the record requested.

AMENDATORY SECTION (Amending Order R-75-1, filed
5/19/75)

WAC 284-03-020 ((Pefinitionsr)) What records
indexes are available? (((B-Fhe-definitions—set-forth-in
RCW-42.17.020-shal-apply-to-this-chapter-

of-the-state-of-Washington,—which-ineludes-by-operation-of
Jaw-the-office-of-the-statefire-marshal-)) The OIC does not
maintain or have custody of all agency records. Historical
records are sent to the secretary of the state's archives divi-
sion. The OIC maintains a current index providing identify-
ing information regarding OIC public records. The index is
available to all persons under the same rules and on the same
conditions as are applied to public records available for
inspection. The records are indexed:

(1) By appropriate names;

(2) By calendar year;

(3) By topic; or

(4) A combination of the above methods, as appropriate.

NEW SECTION

WAC 284-03-025 Is the OIC required to create pub-
lic records for me? The Public Disclosure Act (RCW
42.17.250 through 42.17.348) requires access to existing,
identifiable public records in an agency's possession at the
time of the request (see RCW 42.17.270). The OIC is not
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required to collect or organize data to create a public record
that does not exist at the time of the public record request.

AMENDATORY SECTION (Amending Order R-75-1, filed
5/19/75)

WAC 284-03-030 ((Fu-ne&en»s—epgm&a-t-loa—
Administration:)) How will the OIC respond to my public
record request? (1) For purposes of this chapter, the func-
tions, organization and administration of the office relating to
insurance matters shall be as set forth in chapter 284-02
WAC.

. ((él—)—FeP-pufpeses—eHhis-eh&peer,—the-ﬁme&eﬂs—efgaﬂi-

'))

Within_five business days after receiving a request, the OIC

(a) Provide the record(s);
(b) Acknowledge your request and give you a reasonable
estimate of how long the agency will take to provide records.

If your request is not clear, the OIC may ask you for more
information (see WAC 284-03-035); or

(c) Deny all or part of the request in writing, with reasons
for the denial (see WAC 284-03-040 and 284-03-045). The
explanation will include the law the OIC relied upon in its
denial. Every denial will be sent to the public records officer
for review as required by RCW 42.17.320.

(2) At his or her discretion, the public records officer
may send the requested records to you by e-mail. fax, or mail.
The records may be delivered on computer or compact disks

or by use of other methods of transmittal or storage.

NEW SECTION

WAC 284-03-035 Why might the OIC need to extend
the time to respond to a public record request? The OIC
may need to extend the time to respond to a public record
request to:

(1) Locate and gather the information requested;

(2) Notify an individual or organization affected by the
request;

(3) Determine whether the information requested is
exempt from disclosure and whether all or part of the public
record requested can be released; or

(4) Contact you to clarify the intent, scope or specifics of
the request. If you fail to clarify the request, the OIC may not
have to respond to your request.

AMENDATORY SECTION (Amending Order R-75-1, filed
5/19/75)

WAC 284-03-040 ((Publie-records-available;)) What
happens if the public record I requested is exempt from
dlsclosure" ((Fubhe—feeefds—afe-w&ﬁ&ble—fer—p&bkemspee-

)) If the OIC

determines that a record is exempt from disclosure, you will

be informed in writing of the specific exemption authorizing
the OIC to withhold the record.
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NEW SECTION

WAC 284-03-045 What happens if only part of the
record I requested is exempt? The OIC may delete identify-
ing details or other information when there is reason to
believe the information is not subject to disclosure (see RCW
42.17.260 for an example). The public records officer will
explain any deletion in writing.

AMENDATORY SECTION (Amending Order R-75-1, filed
5/19775)

WAC 284-03-050 ((Publie-reeords-officer:)) Will the
OIC review the denial of my request? ((The-publierecords
officerfor-the-office-shall- be-the-administrative-officer-as

250 42.17.320and-maintainingd loind £ el
office-as—required:)) If the OIC denies your public record

request, you may ask the OIC to review the denial. To
request a review, you must:

(1) Make your request in writing;

(2) Specifically refer to the written exemption provided
by the OIC; and

(3) Address the request for review to the QIC's public

records officer. ‘
After receiving your request for review, the public
records officer will refer the matter for review to the insur-

ance commissioner or a designated deputy insurance com- -

missioner. The commissioner or designee will either affirm
or reverse the denial within two business days after the
receipt of your request for review.

NEW SECTION

WAC 284-03-055 What are the fees to copy or
inspect records? There is no cost to inspect records. Copy-
ing or duplicating fees are intended to equal the costs to the
OIC, including costs of materials, machinery, and personnel.
The fees charged will be reviewed periodically to assure their
accuracy (see RCW 42.17.300). Contact the public records
officer or check the OIC website to find out the current fees.

AMENDATORY SECTION (Amending Order R 90-9, filed
8/28/90, effective 9/28/90)

WAC 284-03-060 ((Reeords-index)) What records
can I inspect and/or copv? ((Fhe-office-has-available-toall
persons-a-eurrent-index—which-provides-identifying-informa-
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these—as—appfepfmte—)) You may msgect or get coples of all
public records unless they are exempted by chapter 42.17
RCW, Title 48 RCW, chapter 19.108 or 70.02 RCW, or other
applicable law.

NEW SECTION

WAC 284-03-065 When can I inspect or copy docu-
ments? You can inspect and copy public records at the OIC
headquarters in Thurston County from 8:30 a.m. to noon and
1:00 p.m. to 4:30 p.m., Monday through Friday. Records are
not available for inspection or copying on legal holidays.
The OIC reserves the right to restrict your ability to examine
or copy public records when the OIC believes it is necessary
to preserve public records or prevent interference in the per-
formance of agency duties. This does not prevent OIC from
providing you with copies of the public records or limit the
duty of the OIC to provide you with copies of the public
records.

AMENDATORY SECTION (Amending Order R-75-1, filed
5/19/75)

WAC 284-03-070 ((Offiee-hours:)) Do I need to make
ppomtment" ((Pﬂbhe—ﬁeeefds—sh&}l—be-wai-}ab}e—fef

days—)) ppgmtments are not rcgulred but helg the OIC pro-
vide prompt and efficient service. Since public records facil-
ities and staff are limited, you should make an appointment
with the public records officer. When making an appoint-
ment, please tell the public records officer what record(s) you

would like to inspect or copy. Some records may be offsite,

may need to be identified. or may be exempt from disclosure.

NEW SECTION

WAC 284-03-075 Can I take original records away
from the OIC's office? No.” You cannot take original
records from the OIC's building. The OIC has a duty to pro-
tect public records (see RCW 42.17.290).

USE AND PROTECTION OF
PERSONAL INFORMATION BY THE OIC

AMENDATORY SECTION (Amending Order R-75-1, filed
5/19/75)

WAC 284-03-100 ((Exemptions:)) If I make a com-
plaint or inquiry, how will the QIC use that mformgtlon=
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The OIC will use the information you provide in a consumer
complaint or inquiry to attempt to resolve your issue or
inguiry. This includes contacting the business or person you
complained about and any other persons, governments, busi-
nesses, or entities that may help the OIC resolve your com-
plaint. _If you do not wish the information to be disclosed by
the OIC. you must state that in writing to the OIC. This may
prevent the OIC from assisting vou in resolving your issue.

NEW SECTION

WAC 284-03-105 Will the OIC protect my personal
information? The OIC reserves the right to protect personal
information, including health information, as permitted by
RCW 42.17.250 through 42.17.348, chapter 70.02 RCW,

Title 48 RCW, and other applicable laws.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 284-03-080 Requests for public records.

WAC 284-03-090 Copying fees.

WAC 284-03-110 Review of denials of public

records request.

WAC 284-03-120 Protection of public records.

WAC 284-03-130 Consumer complaints and

inquiries.

WAC 284-03-140 Adoption of forms.

WAC 284-03-990 Form 276-1—Request for

inspection of records.

WAC 284-03-99001 Form 276-2—Request for

photocopy of record(s).
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WSR 04-11-110
PROPOSED RULES
DEPARTMENT OF
FINANCIAL INSTITUTIONS
[Filed May 19, 2004, 10:30 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
115 [03-15-044].

Title of Rule: Regulation of money services providers
(money transmitters and currency exchangers). .

Purpose: To implement the Uniform Money Services
Act, chapter 287, Laws of 2003, chapter 19.230 RCW,; spe-
cifically to facilitate licensing, monitoring, investigation and
examination of money services businesses as required by the
act. This is to replace the emergency rule filed as WSR 04-
07-182.

Statutory Authority for Adoption: RCW 19.230.310 and
43.320.040. .

Summary: Licensing requirements, financial security
standards, record-keeping and reporting requirements, exam-
ination authority, and a schedule of fees to support the regu-
latory program are established by the proposed rule. '

Reasons Supporting Proposal: The rule is necessary to
implement the statute and to carry out the duties assigned by
the legislature and the governor. The rule establishes reason-
able standards and fees with a minimum of impact on the
affected businesses. The regulatory program provides pro-
tection and remedies for consumers.

Name of Agency Personnel Responsible for Drafting:
David Cheal, 150 Israel Road, Olympia, WA 98504-1200,
(360) 902-0512; Implementation: Chuck Cross, 150 Israel
Road, Olympia, WA 98504-1200, (360) 902-8733; and
Enforcement: Kwadwo Boateng, 150 Israel Road, Olympia,
WA 98504-1200, (360) 902-8725.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed rule directs the affected businesses to
apply for a license, and outlines the application requirements.
It establishes minimum net worth and surety bond require-
ments. Reasons for license denial are listed. Record-keeping
and reporting requirements, including coordination with cer-
tain federal requirements are provided. Investigation and
examination authority is detailed. Fees sufficient to support
the regulatory program, as directed by the act, are imposed.

The effects of the proposed rule are that money transmit-
ters and currency exchangers are provided with direction and
detail as to how to comply with the law.

Proposal Changes the Following Existing Rules: 1.
Authorized delegates (agents) of licensed businesses that are
added after the license is issued may be reported periodically
after they are added by the licensee, rather than by preappli-
cation.

2. Money transmission transaction record keeping is
made identical to federal requirements.

3. Other changes are minor technical, grammatical and
style corrections.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.
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Small Business Economic Impact Statement

Introduction: The Department of Financial Institutions
("department”) has prepared this small business economic
impact statement (SBEIS) in compliance with chapter 19.85
RCW, the Regulatory Fairness Act (RFA). The preproposal
statement of inquiry (form CR-101) was filed as WSR 03-15-
044.
Background for Proposed Rule: The Uniform Money
Services Act ("act") was enacted by the Washington state leg-
islature and signed by the governor in 2003. This is the
Washington version of a national model act prepared by the
National Conference of Commissioners on Uniform State
Laws, and enacted in forty-three states. As with all proposed
uniform laws, the adoption and recommendation of the Uni-
form Money Services Act by the Uniform L.aw Commission-
ers represents their judgment that this is an area of the law
that would benefit from uniform national standards and pro-
cedures, while preserving a reasonable degree of local flexi-
bility. The National Conference of Uniform Law Commis-
sioners is composed of appointed delegates from every state.

The purpose of the act is to require the licensing of
money transmitting and currency exchange businesses, to
establish financial security, reporting and record keeping, and
examination standards for the industry, and to provide for
general monitoring of the industry by the state through the
department. The act is part of a national effort to regulate a
previously unregulated industry with the goal of enhancing
consumer protection, preventing money laundering and pre-
venting terrorist financing. The system of state regulation
reflected in the act is coordinated with federal registration
and reporting and record-keeping requirements.

Description of the Proposed Rule: The proposed rule:

« Directs the affected business to apply for a license, and
outlines the requirements;

e Establishes minimum net worth and surety bond -

requirements;

« Lists reasons for license denial;

» Provides record-keeping and reporting requirements;
including coordination with certain federal requirements;

« Provides for periodic examination of money transmitter
businesses; and

 Imposes fees to support the regulatory program, as
directed by the act.

It should be noted that all of these requirements are pre-
scribed by state law. This rule provides necessary detail, as
directed by the act.

REQUIRED ELEMENTS OF SBEIS:

ELEMENT 1. A brief description of the reporting,
record-keeping, and other compliance requirements of
the proposed rule and the kinds of professional services
that a small business is likely to need in order to comply
with the requirements.

RESPONSE: Reporting. There are four reporting
requirements: An annual report, quarterly reports, reports of
"material changes” as defined in the act and the rules, and the
reporting of certain events within one day of their occurrence.

Annual reports: The annual report must include an
audited financial statement, a list of current authorized dele-
gates and locations where money services are provided, cer-
tification that the licensee is invested only in the types of
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investments authorized for money transmitter licensees by
the act, and proof that the licensee has the required net worth
and surety bond.

Quarterly reports: Within forty-five days of the end of
each fiscal quarter licensees must report additions and dele-
tions of locations where money services are provided, any
change in the name or trade name of an existing authorized
delegate, and additions and deletions from its roster of autho-
rized delegates.

Immediate reports: Licensees must immediately report
filing for bankruptcy protection, action against the license of
the licensee in another jurisdiction, criminal charges, cancel-
lation or impairment of its security bond, a charge or convic-
tion of a felony of the licensee, executive officer, board direc-
tor, manager or person in control, or other similar events.

Material changes: Changes in certain items listed that
are initially part of a licensee's license application must be
reported within thirty days of the occurrence of the change.
Generally, these include changes in ownership, management,
address or trade name.

A small business would need the services of an indepen-
dent accountant to prepare the annual audited financial state-
ment. Other reporting and record-keeping and other compli-
ance requirements could be performed by the licensee or his
or her employees.

Record keeping: The act requires licensees to keep
records that demonstrate compliance for a period of five
years. These records include a general ledger, bank state-
ments, names and addresses of authorized delegates, and
compliance with federal record-keeping requirements. The
act authorizes the department to require retention of other
records, however, the rule makes no additional record-keep-
ing requirements.

Other compliance requirements: The act requires the
obtaining of a license, prior notice of proposed changes in
control following licensure, approval of a change in control,
maintenance of a certain level of net worth, obtaining and
maintaining of a surety bond, and payment of an annual
assessment.

The rule provides details for making a request for
approval of a change in control. The rule also prescribes the
dollar amount of the initial license fee, the initial license
application processing fee, the annual assessment, net worth
amounts, and surety bond amounts.

ELEMENT 2. An analysis of the costs of compliance for
identified industries, including costs of equipment, sup-
plies, and increased administrative costs.

RESPONSE: The following cost analysis addresses only
those elements of the proposed rule over which the depart-
ment has some discretion, or is required by the act to deter-
mine a level or amount.

Initial licensing: Each applicant must pay a $500 fee to
cover the cost of processing the application, and an additional
$50 for each authorized delegate or additional location where
money services are to be provided, up to a maximum of
$15,000.

The fee for the initial license is $500, plus $50 for each
authorized delegate or additional location where money ser-
vices are to be provided, up to a maximum of $15,000.
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The range of cost for processing the license application
and initial licensing is $1,000 for one location and up to
$30,000 for a licensee with one hundred fifty or more loca-
tions.

Annual assessment: Each licensee must pay an annual
assessment of $500, plus $50 for each authorized delegate or
additional location where money services are provided, up to
a maximum of $15,000. The range of annual assessment cost
is $500 for a single location and no authorized delegates, to
$15,000 for one hundred fifty or more authorized delegates or
additional licensee-owned locations.

Reporting: Money transmitter licensees are required to
have an annual audited financial statement prepared accord-
ing to generally accepted accounting principles. However,
this requirement is imposed by the act without further inter-
pretation or qualification by the proposed rule, and therefore
will not be included in this analysis.

Other reporting expenses depend on the unique business
experience of each licensee. Reporting other than the annual
report depends on the frequency of material changes in the
business, ownership changes, expansion or contraction of the
number of authorized delegates, financial reversal, including
claims against its bond, involvement in significant litigation,
adverse action by regulators, the number of transactions that
require federal reporting, or criminal charges against owners
or officers. The range of additional reporting expenses is
infinite and largely unpredictable. However, it would not be
unusual for a small volume licensee to experience no report-
ing obligations except for the annual report. The larger
affected businesses could easily experience all of the addi-
tional reporting requirements.

All reporting requirements are imposed by state and fed-
eral law and not this proposed rule.

Record keeping: Transaction record-keeping require-
ments are identical to federal requirements. No additional
record-keeping requirements are imposed by the proposed
rule. .
Other compliance requirements: Financial security;
fees. The act requires a minimum level of financial security
and stability on the part of money transmitters. The rule
establishes surety bond amounts within statutory parameters,
graduated according to volume of money transmission busi-
ness during the previous twelve months, and the number of
locations where money transmission services are provided.
The required penal sum, of the surety bond ranges from
$10,000 to $550,000.

Licensees have the option of assigning a certificate of
deposit to the department in lieu of the surety bond. The cer-
tificate must be for a principal amount equal to the surety
bond that would otherwise be required. The licensee receives
the interest generated by the certificate of deposit. The cost
to the licensee who chooses this option would be the differ-
ence between the interest received and the yield from other
lost investment opportunities for those funds.

According to information supplied by licensees, surety
bond premiums range from $1,000 to $10,000. Premiums are
based not only on the penal sum of the bond, but the financial
liquidity of the bond purchaser.

The rule also establishes a schedule of net worth require-
ments as directed by the act, graduated according to the lic-
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ensee's volume of money transmission business during the
previous twelve months.

In addition to licensing, reporting and record keeping,
and financial security requirements, licensees are required to
pay certain fees. RCW 19.230.320 requires the department to
establish fees by rule sufficient to cover the costs of adminis-
tering the act.

The rule establishes five types of fees:

(1) A license application fee of $500 plus $50 for each
additional location where money services are provided, to
cover the cost of investigation of the applicant, and other
administrative costs of processing the application;

(2) An initial license fee;

(3) An annual assessment fee;

(4) A transaction fee of $30 to cover the administrative
cost of recording changes in vital information about a lic-
ensee as they occur, such as address change, ownership
change and management change; and

(5) A fee of $75 per hour of staff time to cover the costs
of required examinations and investigations of licensees.

The application, initial license and annual assessment
fees are graduated according to the number of authorized del-
egates and licensee-owned locations where money services
are provided. These fees are each capped at $15,000.

ELEMENT 3. Whether compliance with the proposed
rule will cause businesses to lose sales or revenue.

Response: Compliance with the rule should give poten-
tial customers greater assurance that their money will be
transmitted according to their wishes. Compliance also pro-
vides a range of remediés to consumers who experience diffi-
culty. Compliance should provide a competitive advantage
over money transmitters who are unlicensed, particularly
after awareness grows among consumers that this is a regu-
lated industry. Therefore, rather than cause the loss of sales,
regulation under the law and this rule should have the oppo-
site effect in the long term.

ELEMENT 4. A comparison of compliance costs for the
small business segment and the large business segment of
the affected industries, and whether the impact on small
business is disproportionate.

Response: Based on data supplied by the affected busi-
nesses, the largest ten percent of licensees have an average
annual total dollar volume of money transmissions of
$125,960,000. Estimated average annual compliance costs
excluding the first year are $36,500.! Cost per "$100 of
sales” (see RCW 19.85.040 (1)(c)) is $.0289. ($36,500/
$1,259,600.)

Based on data supplied by the affected businesses, lic-
ensees with fifty or fewer employees (i.e., "small busi-
nesses,” as defined by RCW 19.85.020) have an average total
dollar volume of money transmissions of $2,581,412. Aver-
age annual cost of compliance, excluding the first year, for
this size business is $3,850.2 Cost per $100 of sales is $.1491.
($3,850/$25,814.)

Therefore, even though the cost of compliance is low for
all licensees, the small business segment will experience a
disproportionate cost.

ELEMENT 5. Steps taken by the agency under RCW
19.85.030(2) to reduce costs of the proposed rule on small
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businesses, or reasonable justification for not doing so,
addressing the specified mitigation steps.

Response: We have reviewed the six steps under RCW
19.85.030 (3)(a) through (f). Our analysis is as follows:

(a) Reducing, modifying, or eliminating substantive
regulatory requirements: All the regulatory requirements
of the proposed rule are required by state law. The agency
does not have the authority to eliminate statutory require-
ments. The fee elements are graduated to reduce the impact
on small business. Reporting requirements, including the
audited annual financial statement, may have a dispropor-
tionate impact on small businesses, but are required by stat-
ute. The bond requirements are graduated to lessen the
impact on small business. While the fee amounts could be
reduced, the department is required by law to adopt a sched-
ule of fees that will cover the costs of the regulatory program.
The schedule in the proposed rule represents the best estimate
of department of the amount required to cover those costs.

(b) Simplifying, reducing or eliminating record-keep-
ing and reporting requirements: Reporting and record-
keeping elements of the proposed rule are all required by stat-
ute except for transaction reports. However, the transaction
report requirement duplicates federal transaction report
requirements, and therefore does not impose additional costs.

(c) Reducing the frequency of inspections. Although
the department does have the duty to conduct examinations
and investigations, the proposed rule does not specify any
particular frequency. The act gives the director the discretion
as to the frequency of examinations and the circumstances
requiring an investigation. The clear intent of the law is that
investigations and examinations be carried out as required to
insure safety and soundness of the affected businesses, and to
support enforcement activities as they arise. To reduce fre-
quency of these activities below those levels would be con-
trary to the department's fundamental mission.

(d) Delaying compliance timetables: The law does not
give the department the option to delay compliance.

(e) Reducing or modifying fine schedules for noncom-
pliance: The only "fine" or monetary penalty for noncompli-
ance in the proposed rule is the late fee of 25% for late filing
of the annual report. Various amounts were considered, but
it was decided that this is the lowest amount likely to deter
late filing.

(f) Other mitigation techniques: The department has
provided, and will likely continue to provide a great many
hours of staff time to advise and assist licensees in meeting
their licensing and other compliance requirements. This ser-
vice has undoubtedly reduced the cost of retaining profes-
sional accounting, consulting or legal services.

ELEMENT 6. A description of how the agency will
involve small business in the development of the proposed
rule.

Response: A total of eight meetings have been held in
various locations throughout the state, where known affected
small businesses were contacted and invited to participate in
a discussion of the proposed rule. In addition, an advisory
panel was convened, to provide a thorough review of the pro-
posed rule. The panel consisted of a representative from
large affected businesses, a representative of small affected
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businesses and two consumer advocates. Several proposals
of the panel were incorporated into the proposed rule.

ELEMENT 7. A list of the industry(ies) affected by the
proposed rule.

Response: The industry affected by the proposed rule is
money transmitters and currency exchangers. Currently
there are no currency exchange licensees, however money
transmitter licensees are authorized to provide currency
exchange services without a separate currency exchange
license. There is no standard industrial classification code for
this industry.

END NOTES
1. Average annual predicted compliance costs for the

largest ten percent of affected businesses are computed as fol-
lows:

$15,000
Annual assessment _— (maximum amount)
Surety bond _ 10,000
Miscellaneous report-
ing costs _ 2,500
Examination costs _ 9,000
$36,500

The examination estimate is based on an assumption of
six examiner-weeks and a twenty-four-month examination
cycle. At $75 per hour an examiner week costs $3,000. Thus
an examination would cost $18,000. If conducted every two
years, the average annual cost would be $9,000.

2. Average annual predicted compliance costs for
affected businesses with less than fifty employees are com-
puted as follows:

$750 ($500

plus $50 each for five

Annual assessment _ authorized delegates)

Surety bond _ 1,000
Miscellaneous

reporting costs _— 300

Examination costs _ 1,500

The examination estimate is based on an assumption of
one examiner-week, and a twenty-four-month examination
cycle. At $75 per hour an examiner-week costs $3,000. If
conducted every two years the average annual cost would be
$1,500.

A copy of the statement may be obtained by writing to
Chuck Cross, Assistant Director, Consumer Services,
Department of Financial Institutions, P.O. Box 41200, Olym-
pia, WA 98504-1200, phone (360) 902-8733, fax (360) 664-
2258.

RCW 34.05.328 does not apply to this rule adoption.
Rules adopted by the Department of Financial Institutions are
not subject to RCW 34.05.328, except as voluntarily made
applicable.

Hearing Location: Department of Financial Institutions,
150 Israel Road, Olympia, WA 98504-1200, on June 22,
2004, at 7:00 p.m.
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Assistance for Persons with Disabilities: Contact David
Cheal by June 18, 2004, TDD (360) 664-8126 or (360) 902-
0512.

Submit Written Comments to: David Cheal, Department
of Financial Institutions, 150 Israel Road, Olympia, WA
98501, fax (360) 664-2258, by June 22, 2004.

Date of Intended Adoption: June 23, 2004.

May 5, 2004
Chuck Cross
Assistant Director
Consumer Services

Chapter 208-690 WAC
REGULATION OF MONEY SERVICES PROVIDERS

PART A
DEFINITIONS

NEW SECTION

WAC 208-690-010 Definitions. The definitions in
RCW 19.230.010 and this section apply throughout this
chapter unless the context clearly requires otherwise.

(1) "Act" means the Uniform Money Services Act, chap-
ter 19.230 RCW.

(2) "Audited financial statement” means a statement pre-
pared by an independent accountant according to generally
accepted accounting principles.

(3) "Principal” means any person who controls, directly
or indirectly through one or more intermediaries, alone or in
concert with others, a ten percent or greater interest in a part-
nership, company, corporation, or association, or the owner
of a sole proprietorship.

(4) "RCW" means the Revised Code of Washington.

(5) "Unsafe or unsound practice” means a practice or
conduct by a person licensed or required to be licensed by the
act to provide money services, or an authorized delegate of
such a person, which creates the likelihood of material loss,
insolvency, or dissipation of the licensee's assets, or other-
wise materially prejudices the financial condition of the lic-
ensee or the interests of its customers.

PARTB
LICENSING

NEW SECTION

WAC 208-690-020 Voluntary license application. (1)
Any person otherwise exempt from licensing under the provi-
sions of the act may voluntarily submit an application to the
director for a money transmitter or currency exchange
license. The director shall review such application and may
grant or deny licenses to such applicants upon the same
grounds and subject to payment of the same fees as are appli-
cable to persons required to be licensed.

(2) Upon receipt of a license under this section, the lic-
ensee is required to maintain a valid license and is subject to
all the provisions of the act and these rules until the license is
surrendered or revoked.

Proposed
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NEW SECTION

WAC 208-690-030 License application. Each person
required to have a money transmission or currency exchange
license must apply to the director by filing:

(1) A completed application in a form and in a medium
prescribed by the director. The application must contain:

(a) The legal name, business address, and residential
address, if applicable, of the applicant and any fictitious or
trade name used by the applicant in conducting its business;

(b) The legal name, residential and business address,
date of birth, Social Security number, employment history for
the five-year period preceding the submission of the applica-
tion of the applicant’s proposed responsible individual, and
documentation that the proposed responsible individual is a
citizen of the United States or has obtained legal immigration
status to work in the United States. In addition, the applicant
shall provide the fingerprints of the proposed responsible
individual and a personal credit report from a recognized
independent credit reporting agency on the proposed respon-
sible individual,

(c) For the ten-year period preceding submission of the
application, a list of any criminal convictions of the proposed
responsible individual of the applicant, any material litigation
in which the applicant has been involved, and any litigation
involving the proposed responsible individual relating to the
provision of money services;

(d) A description of any money services previously pro-
vided by the applicant and the money services the applicant
seeks to provide in this state;

(e) A list of the applicant's authorized delegates includ-
ing the business name and any additional names by which the
business may be known, the business address and name of the
primary contact person for each authorized delegate, and the
locations in this state where the applicant and its authorized
delegates propose to engage in the provision of money ser-
vices;

(f) A list of other states in which the applicant is licensed
to engage in money transmission, or provide other money
services, and any license revocations, suspensions, restric-
tions, or other disciplinary action taken against the applicant
in another state;

(g) A list of any license revocations, suspensions, restric-
tions, or other disciplinary action taken against any money
services business involving the proposed responsible individ-
ual;

(h) Information concerning any bankruptcy or receiver-
ship proceedings involving or affecting the applicant or the
proposed responsible individual;

(i) A sample form of the contract for authorized dele-
gates, if applicable;

(§) A description of the source of money and credit to be
used by the applicant to provide money services; and

(k) A full description of the screening process used by
the applicant in selecting authorized delegates, including a
sample of any forms used, and the method used to screen for
criminal history.

(2) If the applicant is a corporation, limited liability com-
pany, partnership, or other entity, the applicant shall also pro-
vide:
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(a) The date of the applicant's incorporation or formation
and the state or country of incorporation or formation;

(b) If applicable, a certificate of good standing from the
state or country in which the applicant is incorporated or
formed;

(c) A brief description of the structure or organization of
the applicant, including any parent or subsidiary of the appli-
cant, and whether any parent or subsidiary is publicly traded;

(d) The legal name, any fictitious or trade name, all busi-
ness and residential addresses, date of birth, Social Security
number, and employment history in the ten-year period pre-
ceding the submission of the application for each executive
officer, board director, or person that has control of the appli-
cant;

(e) If the applicant or its corporate parent is not a pub-
licly traded entity, the fingerprints of each executive officer,
board director, or person that has control of the applicant;

(f) A list of any criminal convictions, material litigation,
and any litigation related to the provision of money services,
in the ten-year period preceding the submission of the appli-
cation in which any executive officer, board director, or per-
son in control of the applicant has been involved;

(g) A copy of the applicant's audited financial statements
for the most recent fiscal year or, if the applicant is a wholly
owned subsidiary of another corporation, the most recent
audited consolidated annual financial statement of the parent
corporation or the applicant's most recent audited consoli-
dated annual financial statement, and in each case, if avail-
able, for the two-year period preceding the submission of the
application;

(h) A copy of the applicant's unconsolidated financial
statements for the current fiscal year, whether audited or not,
and, if available, for the two-year period preceding the sub-
mission of the application;

(i) If the applicant is publicly traded, a copy of the most
recent report filed with the United States Securities and
Exchange Commission under section 13 of the federal Secu-
rities Exchange Act of 1934 (15 U.S.C. Sec. 78m);

(j) If the applicant is a wholly owned subsidiary of:

(i) A corporation publicly traded in the United States, a
copy of audited financial statements for the parent corpora-
tion for the most recent fiscal year or a copy of the parent cor-
poration's most recent report filed under section 13 of the fed-
eral Securities Exchange Act of 1934 (15 U.S.C. Sec. 78m);
or <
(ii) A corporation publicly traded outside the United
States, a copy of similar documentation filed with the regula-
tor of the parent corporation's domicile outside the United
States;

(k) If the applicant has a registered agent in this state, the
name and address of the applicant's registered agent in this
state.

(3) If the application is for money transmission, a surety
bond as required by WAC 208-690-040 or an assignment of
a certificate of deposit, as required by WAC 208-690-045.

(4) An application fee as prescribed by WAC 208-690-
130(1). The application fee is not refundable.

(5) An initial license fee as prescribed by WAC 208-690-
130(2). The initial license fee will be refunded if the license
application is denied.
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(6) If the application is for money transmission, a certifi-
cation that the applicant's investment portfolio includes only
permissible investments under RCW 19.230.200 and
19.230.210.

The director may waive one or more requirements of
subsection (1) or (2) of this section or permit an applicant to
submit other information in lieu of the required information.

NEW SECTION

WAC 208-690-031 Addition of authorized delegates.
To add authorized delegate(s) or company owned locations
after a money transmitter or currency exchanger license has
been issued, the licensee must notify the director prior to pro-
viding money services at the new location(s) or through the
new authorized delegate(s) by filing:

(I) A completed notification form prescribed by the
director;

(2) For each proposed authorized delegate, the business
name including any additional names by which the business
may be known, the business address and name of the primary
contact person, and the business address of each location
where the authorized delegate will provide money services;
and

(3) The fees required by WAC 208-690-130.

NEW SECTION

WAC 208-690-035 Authorized delegates, limitation,
inclusion. (1) Only a licensee may designate an authorized
delegate.

(2) An authorized delegate, or any other person exempt
from the licensing requirements of chapter 19.230 RCW,
cannot have an authorized delegate.

(3) Any person who is designated by a licensee to pro-
vide money services on behalf of the licensee is an authorized
delegate, regardless of whether that person would be exempt
from the application of chapter 19.230 RCW if they provided
money services on their own behalf.

NEW SECTION

WAC 208-690-040 Surety bond. (1) Each money
transmitter licensee shall continuously maintain a surety
bond as required by RCW 19.230.050, issued by a company
authorized to do surety business in this state, as a surety. The
surety may not be a wholly owned subsidiary or affiliate of
the applicant or licensee.

(2) The penal sum of the bond shall be calculated annu-
ally according to the following schedule:

(a) Ten thousand dollars if the applicant or licensee had
money transmission receipts of less than one million dollars
for the previous twelve months, including applicants who

have not previously engaged in providing money transmis- ‘

sion services.

(b) Twenty thousand dollars if the applicant or licensee
had money transmission receipts of at least one million but
less than two million dollars for the previous twelve months.

(c) Thirty thousand dollars if the applicant or licensee
had money transmission receipts of at least two million but
less than three million dollars for the previous twelve months.
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(d) Forty thousand dollars if the applicant or licensee had
money transmission receipts of at least three million but less
than four million dollars for the previous twelve months.

(e) Fifty thousand dollars if the applicant or licensee had
money transmission receipts of four million dollars or more
for the previous twelve months.

In addition to these amounts, the penal sum of the bond
is increased by ten thousand dollars for each additional loca-
tion where that applicant provides money services, including
each location of authorized delegates, and each location
owned and operated by the applicant, up to a maximum total
amount of five hundred thousand dollars.

NEW SECTION

WAC 208-690-045 Alternative to the surety bond,
certificate of deposit. In lieu of the surety bond required
under WAC 208-690-040, an applicant or licensee may sub-
stitute an assignment of a certificate of deposit in favor of the
director in a form provided by the director. The certificate of
deposit must be issued by a financial institution in the state of
Washington whose shares or deposits are insured by an
agency of the government of the United States. The deposi-
tor is entitled to receive all interest and dividends on the cer-
tificate of deposit. The assignment of a certificate of deposit
will be held for at least five years after the date when a
replacement security instrument is filed with the director, or
at least five years after the date the money transmitter lic-
ensee ceases to provide money services in this state.

NEW SECTION

WAC 208-690-050 Increase of security. The director
may increase the amount of security required, to a maximum
of one million dollars, if the financial condition of a money
transmitter licensee so requires. The director may consider,
without limitation, the following criteria:

(1) Significant reduction of net worth.

(2) Financial losses.

(3) Potential losses resulting from violations of chapter
19.230 RCW, or these rules;

(4) Licensee filing for bankruptcy.

(5) The initiation of any proceedings against the licensee
in any state or foreign country.

(6) The filing of a state or federal criminal charge against
the licensee, person in control, responsible individual, execu-
tive officer, board director, employee, authorized delegate or
principal, based on conduct related to providing money ser-
vices or money laundering.

(7) A licensee, executive officer, board director, person
in control, responsible individual, principal or authorized del-
egate being convicted of a crime.

(8) Any unsafe or unsound practice.

(9) A judicial or administrative finding against a money
transmitter licensee under chapter 19.86 RCW, or an exami-
nation report finding that the money transmitter licensee
engaged in an unfair or deceptive act or practice in the con-
duct of its business.

(10) Other events and circumstances that, in the judg-
ment of the director, impair the ability of the licensee to meet
its obligations to its money services customers.
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NEW SECTION

WAC 208-690-060 Net worth. (1) A money transmitter
applicant or licensee must demonstrate and maintain a net
worth of at least the amounts set forth in the following sched-
ule:

(a) Ten thousand dollars if the applicant has not previ-
ously engaged in the provision of money services, or the
applicant or licensee had money transmission receipts of less
than one million dollars for the previous twelve months;

(b) Twenty thousand dollars if the applicant or licensee
had money transmission receipts of at least one million dol-
lars but less than two million dollars for the previous twelve
months;

(c) Thirty thousand dollars if the applicant or licensee
had money transmission receipts of at least two million dol-
lars but less than three million dollars for the previous twelve
months; :

(d) Forty thousand dollars if the applicant or licensee had
money transmission receipts of at least three million dollars
but less than four million dollars for the previous twelve
months; or

(e) Fifty thousand dollars if the applicant or licensee had
money transmission receipts of four million dollars or more
for the previous twelve months.

(2) Determinations of net worth must be made according
to generally accepted accounting principles.

NEW SECTION

WAC 208-690-070 License denial. (1) Director may
deny a money services license if the director determines that:

(a) The application is incomplete;

(b) The surety bond or net worth requirements of WAC
208-690-040 through 208-690-060 have not been met;

(c) The general fitness and character requirements of
RCW 19.230.070 or 19.230.100 have not been met as dem-
onstrated by findings including, but not limited to, the fol-
lowing:

(i) The applicant, an executive officer, proposed respon-
sible person, board director, person in control or authorized
delegate has been convicted of any felony within the past ten
years;

(ii) The applicant, an executive officer, proposed respon-
sible person, board director, person in control or authorized
delegate has been convicted of a crime involving a financial
transaction within the past ten years; '

(iii) The applicant, an executive officer, proposed
responsible person, board director or person in control has
criminal, civil, or administrative charges issued against
him/them in any jurisdiction for violations relating to a finan-
cial transaction(s) within the past ten years;

(iv) The applicant, an executive officer, proposed
responsible person, board director, or person in control has
falsified any information supplied in connection with the
application;

(v) The applicant, or any proposed authorized delegate
thereof, has had an adverse action taken against any business
license related to providing financial services by a jurisdic-
tion within the United States within the past five years;
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(vi) The applicant has allowed a business under its con-
trol to deteriorate to a condition of insolvency determined by
the fact that its liabilities exceed its assets or it cannot meet its
liabilities as they mature;

(d) The applicant, or any authorized delegate thereof,
fails to respond to a request for information from the director;

(e) The description of the screening process used by the
applicant in selecting authorized delegates supplied by the
applicant describes a process that is ineffective in determin-
ing the fitness of proposed authorized delegates;

(f) The applicant has failed to register with the United
States Department of the Treasury as required by 31 U.S.C.
Section 5330;

(2) The applicant, an executive officer, proposed respon-
sible individual, board director, or person in control is listed
on the specially designated nationals and blocked persons list
prepared by the United States Department of the Treasury as
a potential threat to commit terrorist acts or to finance terror-
ist acts.

(2) Inlieu of denying an application as authorized by any
of the findings in subsection (1) of this section, the director
may return the application or extend the review period if the
director determines that the condition or circumstances that
would likely lead to denial may be temporary and resolved
satisfactorily within a reasonable period of time. The director
may resume processing the application if the director deter-
mines that a favorable resolution of the disqualifying condi-
tion has occurred.

(3) The director may revoke or suspend a license and
issue an order to cease and desist operations as a money ser-
vices licensee if:

(a) Another jurisdiction initiates an adverse action
against the money services license of the licensee; or

(b) Upon finding the existence of any condition or fact
that would have led to denial of a license if known by the
director during the processing of the application.

PART C
RECORDKEEPING AND REPORTING

NEW SECTION

WAC 208-690-075 Transaction records. In addition to
the records required to be retained under RCW 19.230.170, a
money transmitter licensee shall maintain a record of money
transmittals in accordance with Title 31, Code of Federal
Regulations, Part 103.33(f), as now appearing or hereafter
amended.

NEW SECTION

WAC 208-690-080 Audited annual financial state-
ment. A money transmitter licensee is required to have an
audited financial statement prepared annually in accordance
with generally accepted accounting principles.

NEW SECTION

WAC 208-690-090 Annual report and annual assess-
ment. Every licensee must submit a completed annual repo
and annual license assessment fee prescribed by WAC 208-
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690-140. The completed report and the fee must be received
in the department office no later than 5:00 p.m. July 1, or 5:00
p-m. the next business day if July 1 is not a business day. A
form for the preparation of the annual report and license
assessment will be made available by the department by elec-
tronic transmission or mailed upon request. The report shall
include the following:

(1) If the licensee is a money transmitter, a copy of the
licensee’s most recent audited annual financial statement or,
if the licensee is a wholly owned subsidiary of another corpo-
ration, the most recent audited consolidated annual financial
statement of the parent company.

(2) A list of current authorized delegates in a form and in
a medium prescribed by the director.

(3) If the licensee is a money transmitter, a certification
that the licensee's investment portfolio includes only permis-
sible investments under RCW 19.230.200 and 19.230.210.

(4) If the licensee is a money transmitter, proof that the
licensee has an adequate surety bond or assignment of a cer-
tificate of deposit and net worth as required by WAC 208-
690-040 through 208-690-060.

(5) A description of each material change, as defined by
WAC 208-690-110, which has not been previously reported
to the director.

NEW SECTION

WAC 208-690-100 Late penalty. (1) If a licensee fails
to submit the required annual report or license assessment fee
by July 1, the director shall send the licensee a notice of sus-
pension and assess a late fee equal to twenty-five percent of
the license assessment fee. If a licensee whose license has
been suspended under this section submits a completed
annual report, the annual assessment and the late fee to the
department office no later than 5:00 p.m., July 31, the license
suspension shall be removed. If the delay extends past July
31, the director shall send a notice to the licensee that its
license has expired effective August 1.

(2) The director may reinstate an expired license under
this section if, by August 20, the licensee:

(a) Files the complete annual report and pays both the
annual license assessment and the late fee; and

(b) The licensee or its delegates did not engage in pro-
viding money services during the period its license was
expired.

(3) If any of the deadlines in this section occur on a day
that is not a business day, the deadline shall be the next busi-
ness day.

NEW SECTION

WAC 208-690-110 Report of material change. Mate-
rial changes described in this section must be reported to the
director within thirty business days of the occurrence of the
change. "Material change” means any change that is not triv-
ial, and that, if not reported, would cause an investigation or
examination to be misled or delayed. Such changes include,
but are not limited to:

(1) A change of the physical and/or mailing address;

(2) A change of the responsible individual;

Proposed
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(3) A change of the licensee's name or DBA (doing busi-
ness as);

(4) A change in the location where the records of the lic-
ensee that are required to be retained under RCW 19.230.170
are kept;

(5) The obtaining, revocation or surrender of a money
services license in any other jurisdiction;

(6) The conviction of the licensee, an executive officer,
responsible individual, board director, principal, or person in
control of a misdemeanor or gross misdemeanor involving a
financial transaction; and

(7) Other similar activities or events.

The fee prescribed by WAC 208-690-150 must accom-
pany each report.

NEW SECTION

WAC 208-690-112 Other reports. A licensee shall file
a report with the director within one business day after the
licensee has reason to know of the occurrence of any of the
following events:

(1) The filing of a petition by or against the licensee, or
any authorized delegate of the licensee, under the United
States Bankruptcy Code (11 U.S.C. 101-110) for bankruptcy
or reorganization; )

(2) The filing of a petition by or against the licensee, or
any authorized delegate of the licensee, for receivership, the
commencement of any other judicial or administrative pro-
ceeding for its dissolution or reorganization, or the making of
a general assignment for the benefit of creditors;

(3) The commencement of a proceeding to revoke, sus-
pend, restrict, or condition its license, or otherwise discipline
or sanction the licensee, in a state or country in which the lic-
ensee engages in business or is licensed;

- (4) The cancellation or other impairment of the licensee's
bond or other security;

(5) A charge or conviction of the licensee or of an exec-
utive officer, responsible individual, board director of the lic-
ensee, principal, or person in control of the licensee, for a fel-
ony; or

(6) A charge or conviction of an authorized delegate for
a felony.

NEW SECTION

WAC 208-690-115 Request for approval of change of
control. A request for approval of change of control as
required by RCW 19.230.160 shall be made within fifteen
days after learning of the proposed change of control and at
least thirty days prior to the proposed change of control. The
request for approval shall include:

(1) A comprehensive description of the proposed change
that sets forth:

(a) The identity of all persons acquiring control under the
proposed change;

(b) The ownership interest and managerial authority of
all persons in control under the proposed change.

(2) For each new person in control under the proposed
change:

(a) Biographical information, including employment his-
tory for the immediate previous five years;
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(b) A personal credit report issued by a recognized inde-
pendent credit reporting agency;

(c) A signed authorization for a background investiga-
tion on a form prescribed by the director.

(3) A transaction fee as prescribed by WAC 208-690-
150.

NEW SECTION

WAC 208-690-120 Quarterly reports—Deletion of
authorized delegates, locations—Address or name
change. (1) A licensee shall file with the director within
forty-five days after the end of each fiscal quarter:

(a) Any deletion of licensee-owned locations where
money services are provided, including mobile locations;

(b) Any change in the name or trade name (DBA or
doing business as) or business address of an existing autho-
rized delegate;

(c) Any deletions from its roster of authorized delegates;
and

(d) The fee required by WAC 208-690-150.

(2) If there is no change in the roster of authorized dele-
gates or locations where money services are provided, or no
changes in the name or trade name (DBA or doing business
as) or business address of any authorized delegate during a
fiscal quarter, no report is required.

PARTD
FEES

NEW SECTION

WAC 208-690-130 License fees. (1) A nonrefundable
license application fee of five hundred dollars shall be paid
by each license applicant, plus fifty dollars for each addi-
tional location where the licensee or an authorized delegate
will provide money services, up to a maximum of fifteen
thousand dollars. A nonrefundable application fee of fifty
dollars shall be paid by a licensee for each authorized dele-
gate or company owned location the licensee seeks to add to
its roster after the company license has been issued.

(2) An applicant shall pay an initial license fee of five
hundred dollars, plus fifty dollars for each additional location
where the applicant or an authorized delegate will provide
money services, up to a maximum of fifteen thousand dollars.
This initial license fee is refundable if the application is
denied. A licensee shall pay an initial license fee of fifty dol-
lars for each authorized delegate the licensee secks to add to
its roster after the license has been issued. This fee is refund-
able if the application to add an authorized delegate is denied.
The fee is not refundable if the application is withdrawn.

NEW SECTION

WAC 208-690-140 License assessment. A licensee
shall pay an annual license assessment of five hundred dol-
lars plus fifty dollars for each additional location where the
licensee or an authorized delegate provides money services,
up to a maximum of fifteen thousand dollars.
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NEW SECTION

WAC 208-690-150 Transaction fee. (1) A fee of thirty
dollars shall be paid by a licensee for the administrative costs
connected with processing each:

(a) Change of a licensee's physical or mailing address,
name or trade name (DBA or doing business as);

(b) Request for approval of a change in control of a lic-
ensee;

(c) Change of the responsible individual;

(d) Change in the business/trade name or location of an
existing authorized delegate, or company-owned location, or
deletions from the roster or authorized delegates; or

(e) Material change.

(2) Transaction fees to cover administrative costs are
separate, distinct from, and in addition to investigation and
examination fees under WAC 208-690-170.

NEW SECTION

WAC 208-690-160 Late fees. A late fee of twenty five
percent of the annual license assessment will be added to the
assessment if the annual report and license assessment are not
received in the office of the department by 5:00 p.m., July 1.
If July 1 is not a business day, the deadline is 5:00 p.m. the
next business day.

NEW SECTION

WAC 208-690-170 Investigation and examination
fee. (1) The director will collect fees of seventy-five dollars
per hour for investigation and examination, including, but not
limited to, the following services:

(a) The review and attendant investigation of changes in
control changes in the responsible individual, changes in the
identity or location of authorized delegates, and other mate-
rial changes.

(b) The review and attendant investigation of permissi-
ble investments of the licensee.

(c) Any examination of the licensee's books, records and
files deemed necessary by the director.

(2) The licensee, applicant or person subject to licensing
under this chapter who is the subject of an examination or
investigation shall pay the actual expenses of required out-of-
state travel including, but not limited to, travel, lodging and
per diem expense.

(3) Investigation and examination fees are separate, dis-
tinct from, and in addition to transaction fees imposed by
WAC 208-690-150.

PARTE
ENFORCEMENT

NEW SECTION

WAC 208-690-180 Authority to conduct examina-
tions and investigations. (1) For the purposes of discovering
violations of chapter 19.230 RCW or these rules, discovering
unsafe and unsound practices, or securing information law-
fully required under chapter 19.230 RCW, the director may at
any time, either personally or by designee, investigate or

[89]
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examine the business and, wherever located, the books,
accounts, records, papers, documents, files, and other infor-
mation used in the business of every licensee or its authorized
delegates, and of every person who is engaged in the business
of providing money services, whether the person acts or
claims to act under or without the authority of chapter 19.230
RCW. For these purposes, the director or designated repre-
sentative shall have free access to the offices and places of
business, books, accounts, papers, documents, other informa-
tion, records, files, safes, and vaults of all such persons. The
director may require the attendance of and examine under
oath all persons whose testimony may be required about the
business or the subject matter of any investigation, examina-
tion, or hearing and may require such person to produce
books, accounts, papers, documents, records, files and any
other information the director or designated person declares
is relevant to the inquiry. The director may require the pro-
duction of original books, accounts, papers, documents,
records, files, and other information; may require that such
original books, accounts, papers, documents, records, files,
and other information be copied; or make copies himself or
herself or by designee of such original books, accounts,
papers, documents, records, files, or other information. If the
director determines that there is a danger that original records
may be destroyed, altered, or removed to deny access, or
hinder an examination or investigation, or that original docu-
ments are necessary for the preparation of a criminal referral,
the director may take possession of originals of any items
described in this section, regardless of the source of such
items. Originals and copies taken by the director may be
held, returned, or forwarded to other regulatory or law
enforcement officials as determined necessary by the direc-
tor. The director or designated person may issue a subpoena
or subpoena duces tecum requiring attendance or compelling
production of the books, accounts, papers, documents,
records, files, or other information.

(2) The licensee, applicant, or person subject to licensing
under this chapter shall pay the cost of examinations and
investigations as specified in RCW 19.230.320 and WAC
208-690-170.

(3) Information obtained during an examination or
investigation under these rules may be disclosed only as pro-
vided in RCW 19.230.190.

_ (4) The director may retain attorneys, accountants, or
other professionals and specialists as examiners, auditors or
investigators, to conduct or assist in the conduct or examina-
tions or investigations. The cost of these services shall be
borne by the person who is the subject of the examination or
investigation.

WSR 04-11-111
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed May 19, 2004, 10:41 a.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 04-
07-045.
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Title of Rule: Chapter 16-402 WAC, Plant pest infesta-
tions and plant labeling, nursery shipment reporting, record-
keeping, and holding period.

Purpose: This proposal establishes reporting and record
keeping requirements for licensed nurseries for shipments of
plants from outside the state. The proposal also establishes
mandatory holding periods before plants from outside the
state may be sold, distributed, or transported or delivered to
another location, to allow for their inspection.

Statutory Authority for Adoption: Chapters 15.13,
17.24, and 34.05 RCW.

Statute Being Implemented: Chapters 15.13 and 17.24
RCW.

Summary: Washington state has experienced several
instances of entry into or presence in this state of nursery
stock infested with Phytophthera ramorum, the causative
organism of the invasive, exotic plant disease sudden oak
death. Although evidence indicates the disease is not at this
time established outside regulated nurseries, it is a serious
economic and environmental threat that necessitates the
department having the ability to inspect nursery stock enter-
ing the state in order to locate and eradicate populations of
this organism and of other nonnative, invasive pest species
before they can become established.

Reasons Supporting Proposal: Sudden oak death has a
wide host range, including native species such as rhododen-
drons, Douglas fir and bigleaf maples and other common
ornamental species such as camellia and pieris. Once the
pathogen is detected, the only current control method is
destruction of the infested plant. The risk of introduction of
this and other nonnative, invasive plant pest species appears
to be increasing dramatically, making inspection of incoming
nursery stock necessary.

Name of Agency Personnel Responsible for Drafting:
Mary Toohey, 1111 Washington Street, Olympia, WA
98504-2560, (360) 902-1907; Implementation and Enforce-
ment: Tom Wessels, 1111 Washington Street, Olympia, WA
98504-2560, (360) 902-1984.

Name of Proponent: Washington State Department of
Agriculture, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This proposal would place in rule the provisions of a
current emergency rule. It would establish reporting and
record-keeping requirements for licensed nurseries for ship-
ments of plants from outside the state. The proposal also
establishes mandatory holding periods before plants from
outside the state may be sold, distributed, or transported or
delivered to another location, to allow for their inspection.
Washington state has experienced several instances of entry
into or presence in this state of nursery stock infested with
Phytophthera ramorum, the causative organism of the inva-
sive, exotic plant disease sudden oak death. Although evi-
dence indicates the disease is not at this time established out-
side regulated nurseries, it is a serious economic and environ-
mental threat that necessitates the department having the
ability to inspect nursery stock entering the state in order to
locate and eradicate populations of the organism before they
can become established. Sudden oak death has a wide host
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range, including native species such as rhododendrons, Dou-
glas fir and bigleaf maples and other common ornamental
species such as camellia and pieris. Once the pathogen is
detected, the only current control method is destruction of the

infested plant. The risk of introduction of this and other non-.

native, invasive plant pest species appears to be increasing
dramatically.

Proposal Changes the Following Existing Rules: This
proposal adds WAC 16-402-100, 16-402-110, 16-402-120,
and 16-402-130 to chapter 16-402 WAC. These sections
establish reporting and record-keeping requirements for
licensed nurseries for shipments of plants from outside the
state. They also establish mandatory holding periods before
plants from outside the state may be sold, distributed, or
transported or delivered to another location, to allow for their
inspection.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. RCW 19.85.030 (1)(a)
requires that an agency must prepare a small business eco-
nomic impact statement (SBEIS) for proposed rules that
impose a more than minor cost on businesses in an industry.
Analysis of the economic effects of the proposed rule amend-
ments demonstrate that the changes will not be more than a
minor cost to the regulated industry and, therefore, an SBEIS
is not required. However, failure to adopt these changes may
have a large impact on the regulated industry.

RCW 34.05.328 does not apply to this rule adoption.
The Washington State Department of Agriculture is not a
listed agency under RCW 34.05.328 (5)(a)(i).

Hearing Location: Washington State Department of
Agriculture, 1111 Washington Street S.E., Natural Resource
Building, 2nd Floor, Conference Room 2005, Olympia, WA
98504-2560, on June 22, 2004, at 2:00 p.m.

Assistance for Persons with Disabilities: Contact Henri
Gongzales by June 8, 2004, TDD (360) 902-1996.

Submit Written Comments to: Henri Gonzales, Wash-
ington State Department of Agriculture, P.O. Box 42560,
Olympia, WA 98504-2560, fax (360) 902-2094, e-mail
hgonzales@agr.wa.gov, by June 22, 2004.

Date of Intended Adoption: July 6, 2004.

May 19, 2004
Mary A. Martin Toohey
Assistant Director

REPORTING AND HOLDING OF
TREE AND SHRUB NURSERY STOCK

NEW SECTION

WAC 16-402-100 Purpose. The intrusion of nonnative,
invasive plant pest species into Washington state is a signifi-
cant public concern. Plant pest species include insects, nem-
atodes, snails, plant diseases, weeds and other species which
harm plants or plant products. If established, such plant pests
have potential to cause harm to the state's forest, agricultural,
horticultural, floricultural and apiary industries, to damage
natural resources and the property of private landowners, to
reduce environmental quality, and to threaten the diversity
and abundance of native species. In recent years, many of
these invasive plant pests have entered the state, in some
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cases causing significant private and public expense for mon-
itoring, control or eradication. This rule is intended to aid in
the exclusion, tracking, identification, control and/or eradica-
tion of invasive plant pests which may enter the state on or in
association with horticultural plants, in order to protect public
health, safety, welfare, and the environment.

NEW SECTION

WAC 16-402-110 Definitions. The following defini-
tions apply to WAC 16-402-100 through 16-402-130:

(1) "Tree and shrub nursery stock" means woody forest
and ornamental trees, shrubs and vines grown or kept for
propagation, distribution or sale, including bareroot, balled
and burlaped, and containerized plants, liners, budwood,
seedlings and cuttings. Fruit, seeds and tissue culture plant-
lets are not considered tree and shrub nursery stock.

(2) "Business day" means Monday through Friday,
excluding state holidays.

(3) "Receiving nursery" means any nursery dealer within
Washington state, including landscape firms and greenhouses
required to be licensed as nursery dealers, that acquires tree
and shrub nursery stock via interstate or international ship-
ment.

NEW SECTION

WAC 16-402-120 Notification requirement. (1)
Receiving nurseries for tree and shrub nursery stock imported
into Washington state from any out-of-state source are
required to notify the Washington state department of agri-
culture (WSDA). Notification methods may include U.S.
mail, telefacsimile, delivery service or e-mail to: Nursery
Inspection Program Supervisor, Plant Protection Division,
Washington State Department of Agriculture, 1111 Washing-
ton St. S.E., P.O. Box 42560, Olympia, WA 98504-2560; fax
360-902-2094; e-mail: nursery @agr.wa.gov.

(2) Notification must include the species of plant(s),
quantities of each species, source of each shipment and the
receiving nursery's contact information including telephone
numbers and e-mail address (if available). Copies of regular
shipping documents, such as load lists, with this information
are encouraged.

(3) Notification must arrive at WSDA no later than two
business days after arrival of the shipment at the receiving
nursery. Notification in advance of the shipment is encour-
aged.

(4) WSDA may approve alternative notification systems,
if the alternative systems allow the provisions of WAC 16-
401-130 to be carried out.

NEW SECTION

WAC 16-402-130 Hold requirement. (1) Tree and
shrub nursery stock shipments from outside the state must be
held separate from other nursery stock for a minimum of one
full business day after notification is received by WSDA.

(2) WSDA will contact the nursery before or during the
hold period specified in.subsection (1) of this section, if the
tree and shrub nursery stock must be held for inspection.
WSDA will conduct the inspection as soon as practicable.

WSR 04-11-112

(3) Unless the receiving nursery has been instructed by
WSDA to hold the shipment under subsection (2) of this sec-
tion, the receiving nursery may distribute the stock before the
expiration of the hold period specified in subsection (1) of
this section, if the disposition of the stock is fully traceable.
Retail sale to cash customers is not permitted during the hold

period.
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PROPOSED RULES
DEPARTMENT OF LICENSING
(Filed May 19, 2004, 10:44 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
05-121.

Title of Rule: Chapter 308-56A WAC, Certificates of
Title—Motor vehicles, etc., new rule WAC 308-56A-024
Stolen vehicle check required for certificate of ownership.

Purpose: To establish requirements for stolen vehicle
checks on application for vehicle certificate of ownership.

Statutory Authority for Adoption: RCW 46.01.110.

Summary: New WAC 308-56A-024 Stolen vehicle
check required for certificate of ownership.

Reasons Supporting Proposal: A theft inquiry will be
performed on all applications for vehicle certificate of owner-
ship.

Name of Agency Personnel Responsible for Drafting:
Katherine Iyall Vasquez, 1125 Washington Street S.E.,
Olympia, (360) 902-3718; Implementation and Enforcement:
Eric Andersen, 1125 Washington Street S.E., Olympia, (360)
902- 4045.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The purpose of the rule is [to] allow nationwide theft
inquiries by VIN on all vehicles which will assist law
enforcement in locating vehicles that have been reported sto-
len.

The anticipated effect of this rule is an increase in locat-
ing and recovering vehicles that have been reported stolen.
This will also help prevent the sale of stolen vehicles. There
will be more vehicles subject to VIN inspection.

Proposal does not change existing rules. This is a new
rule and does not change existing rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement is not required pursuant to RCW
19.85.030 (1)(a). The proposed rule making does not impose
more than a minor cost on business in an industry.

RCW 34.05.328 does not apply to this rule adoption.
The contents of the proposed rule is specifically requiring the
department to check all vehicles for a stolen background.
This WAC is used to help implement stolen vehicle checks
through the National Motor Vehicle Title Information Sys-
tem (NMVTIS).

Hearing Location: Highways-Licenses Building, Con-
ference Room 107, 1125 Washington Street S.E., Olympia,
WA 98507, on July 8, 2004, at 10:00 a.m.

Proposed
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Assistance for Persons with Disabilities: Contact
Katherine lyall Vasquez by July 7, 2004, TTY (360) 664-
8885 or (360) 902-3718.

Submit Written Comments to: Katherine Iyall Vasquez,
Rules Manager, Title and Registration Services, P.O. Box
2957, Olympia, WA 98507-2957, fax (360) 664-0831, by
July 7, 2004.

Date of Intended Adoption: November 23, 2004.

May 19, 2004
Steve Borchowitz
Policy and Projects Office

NEW SECTION

WAC 308-56A-024 Stolen vehicle check required for
certificate of ownership. (1) Is a stolen vehicle check
required whenever application is made for certificate of
ownership? Yes. A Washington Crime Information Cen-
ter/National Crime Information Center (WACIC/NCIC) sto-
len vehicle search will be performed on all vehicle title trans-
actions.

(2) What is a WACIC/NCIC stolen vehicle search? A
WACIC/NCIC stolen vehicle search is defined to include any
nationally recognized source of stolen vehicle data obtained
from the NCIC, including the National Insurance Crime
Bureau (NICB).

(3) Who is authorized to receive and process stolen
vehicle search inquiries? The department and vehicle
licensing offices are authorized to receive and process stolen
vehicle search information. In addition to WACIC/NCIC,
stolen vehicle searches may also be processed through any
nationally recognized source of stolen vehicle data obtained
from the NCIC, including the National Insurance Crime
Bureau (NICB).

(4) What happens if the stolen vehicle search indi-
cates the vehicle has been reported stolen? If the informa-
tion obtained indicates the vehicle has been reported and con-
firmed stolen, the Washington state patrol will immediately
be notified. A title will not be issued until the matter is
resolved. If the department checks with the reporting law
enforcement agency or jurisdiction and the reporting agency
indicates that the vehicle's stolen status has been resolved, a
certificate of ownership will be issued if the department is
satisfied that all other requirements have been met.

(5) What happens if the stolen vehicle search indi-
cates that the vehicle has not been reported stolen? If the
stolen vehicle check is negative, a certificate of ownership
will be issued if the department is satisfied that all other
requirements have been met.

WSR 04-11-114
PROPOSED RULES
PERSONNEL RESOURCES BOARD
[Filed May 19, 2004, 11:25 a.m.]

Original Notice.
Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Proposed

(92]

Washington State Register, Issue 04-11

Title of Rule: WAC 356-05-178 Higher education sys-
tem or higher education rules, 356-05-210 Law enforcement
personnel, 356-05-220 Noncompetitive positions, 356-05-
305 Premium payment, 356-05-370 Salary range, 356-05-
375 Scheduling plan, 356-05-477 Washington general ser-
vice, 356-05-479 Washington management service, 356-06-
003 Scope, 356-06-040 Classified service, 356-06-065
Incumbent status for position converted by the board from
exempt to classified, 356-06-100 Director—Powers—
Duties, 356-06-110 Federal preemption—Fair Labor Stan-
dards Act, 356-06-120 Americans with Disabilities Act of
1990-Feeral and state preemption, 356-07-040 General
method of operation, 356-09-040 Affirmative action pro-
gram—Responsibilities—Department of personnel, 356-10-
020 Classification plan—Revision, 356-10-045 Employee
appointment status—Lateral reallocation, 356-14-010 Com-
pensation plan—General provision, 356-14-031 Compensa-
tion plan—Adoption, 356-14-045 Salaries—Comparable
worth, 356-14-062 Compensation plan—Fiscal impact, 356-
15-010 Compensation plan appendix—Preparation—Provi-
sion, 356-15-020 Work period designations, 356-15-060
Shift premium provisions and compensation, 356-15-125
Assignment pay provisions, 356-15-130 Special pay ranges,
356-22-036 College recruitment program—General provi-
sions, 356-22-230 Examinations—Noncompetitive, 356-30-
143 Intergovernmental mobility, 356-30-260 Probationary
period—Provisions—Status of employee, 356-39-010 Chap-
ter purpose, 356-39-020 Human resource development—
State-wide philosophy/definition, 356-46-070 Agencies—
Reports on employee status changes—Requirements, 356-
46-090 Personnel department—Reciprocity with other juris-
dictions, 356-46-100 Rules—Amendments-—Notice, 356-
46-125 Drug testing—Limitations—Uses, 356-56-010
Application of rules, 356-56-035 Definitions, and 356-56-
070 Incumbent status for positions converted by the board
from exempt to classified.

Repealing WAC 356-06-080 Powers—Duties of the
board.

Purpose: See above.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Statute Being Implemented: RCW 41.06.150.

Summary: These modifications will support the director
of the Department of Personnel being granted authority for
rule making and the adoption of the classification and com-
pensation plan.

Reasons Supporting Proposal: These modifications are
necessary for implementation of SHB 1268 which passed in
2003.

Name of Agency Personnel Responsible for Drafting:
Sharon Whitehead, 521 Capitol Way South, Olympia, WA,
(360) 664-6348; Implementation and Enforcement: Depart-
ment of Personnel.

Name of Proponent: Department of Personnel, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Title of Rule above.

SHB 1268, which passed during the 2003 legislative ses-
sion, removed rule-making authority on most topics, classifi-
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cation plan adoption and compensation plan adoption from
the Washington Personnel Resources Board. As of July 1,
2004, under the provisions of the bill, the director of the
Department of Personnel has authority to adopt rules, the
classification plan and the compensation plan. The proposed
modifications are necessary to implement this change.

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required.

RCW 34.05.328 does not apply to this rule adoption.

Hearing Location: Department of Personnel, 521 Capi-
tol Way South, Olympia, WA, on July 8§, 2004, at 2:00.

Assistance for Persons with Disabilities: Contact
Department of Personnel by July 2, 2004, TDD (360) 753-
4107 or (360) 586-8260.

Submit Written Comments to: Sharon Whitehead,
Department of Personnel, P.O. Box 47500, fax (360) 586-
4694, by July 2, 2004.

Date of Intended Adoption: July 8, 2004.

May 19, 2004

E. C. Matt

Director

Reviser's note: The material contained in this filing exceeded the

page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 04-12 issue of the Register.

WSR 04-11-115
PROPOSED RULES
PERSONNEL RESOURCES BOARD
[Filed May 19, 2004, 11:26 a.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule: Amending WAC 251-01-160 Executive
head exemption, 251-01-201 Higher education system or
higher education rules, 251-01-305 Principal assistant
exemption, 251-01-310 probationary period, 251-01-382 Sal-
ary range, 251-04-030 Scope, 251-04-060 Director, 251-04-
070 Personnel officers, 251-04-160 Federal preemption—
Fair Labor Standards Act, 251-04-170 Americans with Dis-
abilities Act of 1990—Federal and state preemtion [preemp-
tion}, 251-05-040 Method of operation, 251-06-010 Classifi-
cation plan—Preparation, 251-06-020 Classification
plan—Adoption, 251-06-090 Probationary period—Dura-
tion, 251-07-100 Temporary appointment records, 251-08-
005 Compensation plans—General, 251-08-007 Compensa-
tion plans—Content, 251-08-031 Compensation plans—
Adoption, 251-08-070 Salary—Limits, 251-08-112 Salary—
Reallocation, 251-08-160 Payroll certification, 251-09-080
Standby pay, 251-09-090 Special pay—Purpose, 251-09-094
Special pay—Requirements, 251-09-100 Hazardous condi-
tions pay, 251-19-070 Appointment—Alternate, 251-19-140
Apprenticeship programs, 251-22-165 Workers' compensa-
tion—Leave, 251-22-240 Suspended operation, 251-23-010
Affirmative action—Authority and 251-24-010 Employee
development—Authority, purpose objective; and repealing
WAC 251-04-050 Powers—Duties of the board.

WSR 04-11-116

Purpose: See above.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Statute Being Implemented: RCW 41.06.150.

Summary: These modifications will support the director
of the Department of Personnel being granted authority for
rule making and the adoption of the classification and com-
pensation plan.

Reasons Supporting Proposal: These modifications are
necessary for implementation of SHB 1268 which passed in
2003.

Name of Agency Personnel Responsible for Drafting:
Sharon Whitehead, 521 Capitol Way South, Olympia, WA,
(360) 664-6348; Implementation and Enforcement: Depart-
ment of Personnel.

Name of Proponent: Department of Personnel, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Title of Rule above. SHB 1268, which passed
during the 2003 legislative session, removed rule-making
authority on most topics, classification plan adoption and
compensation plan adoption from the Washington Personnel
Resources Board. As of July 1, 2004, under the provisions of
the bill, the director of the Department of Personnel has
authority to adopt rules, the classification plan and the com-
pensation plan. The proposed modifications are necessary to
implement this change.

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required.

RCW 34.05.328 does not apply to this rule adoption.

Hearing Location: Department of Personnel, 521 Capi-
tol Way South, Olympia, WA, on July 8, 2004, at 2:00.

Assistance for Persons with Disabilities: Contact
Department of Personnel by July 2, 2004, TDD (360) 753-
4107 or (360) 586-8260.

Submit Written Comments to: Sharon Whitehead,
Department of Personnel, P.O. Box 47500, fax (360) 586-
4694, by July 2, 2004.

Date of Intended Adoption: July 8, 2004.

May 19, 2004

E. C. Matt

Director

Reviser's note: The material contained in this filing exceeded the

page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 04-12 issue of the Register.

WSR 04-11-116
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed May 19, 2004, 11:28 a.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 04-
07-189.

Proposed

PROPOSED
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Title of Rule: Chapter 388-78A WAC, Boarding home
licensing rules (entire chapter).

Purpose: The purpose of revising the boarding home
licensing rules is to assure that chapter 388-78 A WAC com-
plies with chapter 18.20 RCW as amended by SSB 6225,
SSB 6160 and SSB 5733 by the 2004 legislature, and to be
responsive to the needs of department clients.

Other Identifying Information: The department is pro-
posing to repeal all rules in chapter 388-78 A WAC adopted
under WSR 03-16-047 scheduled to take effect September 1,
2004, and replace them with the proposed rules contained in
this notice.

Statutory Authority for Adoption:
chapter 142, Laws of 2004.

Statute Being Implemented: Chapter 18.20 RCW, chap-
ter 142, 144, and 140, Laws of 2004.

Summary: The proposed amendments:

* Repeal all existing sections in chapter 388-78A
WAC adopted under WSR 03-16-047, and replace
them with new sections.

e Clarify and strengthen the assessment and care plan-
ning requirements for residents in boarding homes.

e Outline the minimum level of support all boarding
homes must provide to the residents.

*  Clarify and strengthen the nursing, medication and
other health support services available to residents
in boarding homes.

» Identify when specialized training for developmen-
tal disabilities, mental illness, and dementia is
required in boarding homes in accordance with
chapter 18.20 RCW and chapter 388-112 WAC.

* Improve the requirements for boarding home
administrators.

* Revise all sections to make the requirements easier
to understand.

Reasons Supporting Proposal: See Explanation of Rule

below.

Name of Agency Personnel Responsible for Drafting:
Denny McKee, P.O. Box 45600, Olympia, WA 98504-5600,
(360) 725-2590; Implementation and Enforcement: Patricia
K. Lashway, P.O. Box 45600, Olympia, WA 98504-5600,
(360) 725-2401.

Name of Proponent: Department of Social and Health
Services, governmental.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: DSHS intends to adopt proposed rules as perma-
nent by July 30, 2004, and make them effective as of Septem-
ber 1, 2004.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Chapter 388-78 A WAC contains the licensing stan-
dards for boarding homes. It is being revised in part to com-
ply with directions provided by the 2004 legislature con-
tained in SSB 6225, SSB 6160, and SSB 5733. The depart-
ment is also revising the chapter to be responsive to the needs
of department clients. The anticipated effects of this rule are
that residents will receive more appropriate and individual-
ized care and services in a boarding home.

RCW 18.20.090,

Proposed
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Proposal Changes the Following Existing Rules: The
entire licensing chapter 388-78 A WAC has been revised to
make it consistent with recent legislation and to be respon-
sive to the needs of department clients. The proposed
changes include:

*  Repealing all sections in chapter 388-78A WAC
adopted under WSR 03-16-047, and replacing them
with new sections.

»  Specifying when a boarding home license is and is
not required.

»  Specifying the characteristics of persons that board-
ing homes may accept and retain in the boarding
home.

s Specifying the content and timing of preadmission
resident assessments and full reassessments.

»  Specifying who is qualified to complete the pread-
mission assessment.

»  Specifying the process of developing negotiated ser-
vice agreements for residents, including the timing
and content of these agreements.

* Specifying the requirements for implementing
negotiated service agreements and monitoring resi-
dents’ well-being.

*  Specifying the required services a boarding home
must provide.

* Identifying the optional domiciliary care services a
boarding home may provide, and the minimum level
of assistance with activities of daily living a board-
ing home must provide if it chooses to provide assis-
tance with activities of daily living.

*  Specifying the requirements for medication assis-
tance and medication administration, and storing
and accounting for medications.

*  Specifying the requirements for families providing
medication assistance to residents.

*  Specifying the requirements for food services and
therapeutic diets.

*  Specifying the requirements associated with provid-
ing nursing services.

*  Specifying the requirements concerning resident-
arranged services with providers external to the
boarding home.

e Specifying the requirements for coordinating ser-
vices with providers external to the boarding home.

»  Specifying the requirements for providing adult day
care and dementia care, and the requirements for
operating a unit with restricted egress.

*  Specifying the requirements associated with docu-
menting resident care, and maintaining records
regarding residents’ care.

»  Specifying the requirements for hiring and training
sufficient staff for the boarding home, including
requirements for criminal history background
checks and testing for tuberculosis.

*  Specifying the training requirements for staff.

*  Specifying the qualifications and training require-
ments for boarding home administrators.

*  Specifying the administrative requirements of oper-
ating a boarding home, including use of manage-
ment agreements, development of policies and pro-
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cedures, infection control practices, and reporting
requirements.

*  Specifying resident rights in boarding homes.

*  Specifying requirements for disaster preparedness
and disclosing available services.

*  Specifying the requirements for obtaining a board-
ing home license and the procedures for application.

*  Specifying the licensee's responsibilities in a board-
ing home. :

»  Specifying the requirements for the building to be
used as a boarding home.

e Specifying the rights and responsibilities of the
boarding home during the inspection process.

»  Specifying the enforcement actions the department
may take in response to a boarding home's noncom-
pliance with rules, and the boarding home's appeal
rights.

A small business economic impact statement has been

prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

Reviser's note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 04-12 issue of the Register.

A copy of the statement may be obtained by writing to
Denny McKee, Residential Care Services, ADSA, P.O. Box
45600, Olympia, WA 98504-5600, or by e-mailing mck-
eedd@dshs.wa.gov, phone (360) 725-2590, fax (360) 438-
7903.

RCW 34.05.328 applies to this rule adoption. A prelim-
inary cost-benefit analysis has been prepared regarding this
proposed rule. A copy of the preliminary cost-benefit analy-
sis may be obtained by contacting Denny McKee, Residential
Care Services, ADSA, P.O. Box 45600, Olympia, WA
98504-5600, or by e-mailing mckeedd @dshs.wa.gov, phone
(360) 725-2590, fax (360) 438-7903.

Hearing Location: Blake Office Park East (behind
Goodyear Courtesy Tire), 4500 10th Avenue S.E., Rose
Room, Lacey, WA 98503, on July 6, 2004, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by July 1, 2004, phone
(360) 664-6094, TTY (360) 664-6178, e-mail fernaax @dshs.
wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, mail to P.O. Box 45850, Olympia, WA 98504-5850,
deliver to 4500 10th Avenue S.E., Lacey, WA, fax (360) 664-
6185, e-mail fernaax @dshs.wa.gov, by 5:00 p.m., July 6,
2004,

Date of Intended Adoption: No later than July 30, 2004.

May 19, 2004
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

Reviser's note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 04-12 issue of the Register.

WSR 04-11-117

WSR 04-11-117
PROPOSED RULES
BOARD OF
INDUSTRIAL INSURANCE APPEALS
[Fited May 19,2004, 11:3¢ a.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule: Chapter 263-12 WAC, Practice and proce-
dure before the Board of Industrial Insurance Appeals.

Purpose: To revise the board's rules of practice and pro-
cedure by amending WAC 263-12-01501, 263-12-020, 263-
12-050 and 263-12-117; and adding new section WAC 263-
12-106.

Statutory Authority for Adoption: RCW 51.52.020.

Summary: The proposed revisions make a number of
housekeeping changes by clarifying and simplifying lan-
guage and punctuation; clarifying provisions pertaining to
electronic filing of a notice of appeal; clarifying the authority
of legal interns to participate in appeals; clarification to
reflect that various public employee death benefit appeals are
also filed with the board; and clarifying provisions related to
the taking of evidence in perpetuation depositions. Creates
new section WAC 263-12-106, regarding expedited hearings
(required due to the passage of SSB 6428, chapter 259, Laws
of 2004).

Reasons Supporting Proposal: Rules are being modified
to meet the clear-writing mandates; new section is due to the
passage of SSB 6428.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: David E. Threedy, 2430
Chandler Court S.W., Olympia, WA, (360) 753-6823.

Name of Proponent: Board of Industrial Insurance
Appeals, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: WAC 263-12-01501, the rule includes a new sub-
section pertaining to the electronic filing of a notice of
appeal. The primary importance of this rule is to give the par-
ties notice that even though filed electronically, if it is filed
after the board's customary business hours, it will not be con-
sidered as filed until the next day.

WAC 263-12-020, inclusion of a new subsection to
cover the authority of legal interns (Rule 9 interns) to partic-
ipate in appeals.

WAC 263-12-050, because we do not adhere to the cur-
rent requirements in the rule regarding what is required in a
notice of appeal, the mandatory language was removed. In
addition, subsection (5) was changed to reflect that various
public employee death benefit appeals are also filed with the
board.

WAC 263-12-117, a clause was inserted to clarify that
for perpetuation depositions, provisions related to the taking
of evidence at hearing would also apply.

NEW SECTION WAC 263-12-106, a new section regard-
ing expedited hearings is required due to the passage of SSB
6428, chapter 259, Laws of 2004. The rule indicates that the
industrial appeals judge will receive all testimony and evi-
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dence, and then refer the matter directly to the board for deci-
sion.

Proposal Changes the Following Existing Rules: See
Purpose, Summary and Explanation of Rule above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. There is no impact on
financial issues in the amendments being made. They are
basically clarification of procedural rules relating to adminis-
trative hearings.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. These rule changes are not legislative;
they relate to procedures related to agency hearings or clarify
language of a rule without changing its effect.

Hearing Location: Board of Industrial Insurance
Appeals, Main Conference Room, 2430 Chandler Court
S.W., Olympia, WA, on June 22, 2004, at 11:00 a.m.

Assistance for Persons with Disabilities: Contact
Donalda Ball by June 10, 2004, (360) 753-6823 ext. 183.

Submit Written Comments to: David E. Threedy, P.O.
Box 42401, Olympia, WA 98504-2401, fax (360) 586-5611,

by June 21, 2004.
Date of Intended Adoption: June 23, 2004.
May 19, 2004
David E. Threedy
Executive Secretary

AMENDATORY SECTION (Amending WSR 98-20-109,
filed 10/7/98, effective 11/7/98)

WAC 263-12-01501 Communications and filing with
the board. (1) Communications with the board.

(a) Where to file. All written communications by par-
ties pertaining to a particular case, including notices of
appeal, applications, notices of appearance, briefs, memo-
randa, motions, requests, or petitions for review, shall be
filed with the board at its headquarters in Olympia, Washing-
ton. .
(b) Methods of filing. Unless otherwise provided by
statute or these rules any written communication may be filed
with the board personally, by mail, or by telephone facsimile.

(i) Filing personally. The filing of a written communi-
cation with the board personally is perfected by delivering
the written communication to an employee of the board at the
board's headquarters in Olympia during customary office
hours.

(ii) Filing by mail. The filing of a written communica-
tion with the board is perfected by mail when the written
communication is deposited in the United States mail, prop-
erly addressed to the board's headquarters in Olympia and
with postage prepaid. Where a statute or rule imposes a time
limitation for filing the written communication, the party fil-
ing the same should include a certification demonstrating the
date filing was perfected as provided under this subsection.
Unless evidence is presented to the contrary, the date of the
United States postal service postmark shall be presumed to be
the date the written communication was mailed to the board.

(iii) Filing by telephone facsimile.

(A) The filing of a written communication with the board
by telephone facsimile is perfected when a legible copy of the
written communication is reproduced on the board's tele-

Proposed
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phone facsimile equipment in Olympia. The hours of opera-
tion of the board'’s telephone facsimile equipment are 8:00
a.m. to 5:00 p.m., Monday through Friday, excluding legal
holidays. If a transmission of a written communication com-
mences after these hours of operation the written communi-
cation shall be deemed filed on the next succeeding business
day.

(B) Any written communication filed with the board by
telephone facsimile should be preceded by a cover page iden-
tifying the party making the transmission, listing the address,
telephone and telephone facsimile number of such party, ref-
erencing the appeal to which the written communication
relates, and indicating the date of, and the total number of
pages included in, such transmission.

(C) No written communication should exceed fifteen
pages in length, exclusive of the cover page required by this
rule.

(D) The party attempting to file the written communica-
tion by telephone facsimile bears the risk that the written
communication will not be legibly printed on the board's tele-
phone facsimile equipment due to error in the operation or
failure of the equipment being utilized by either the party or
the board.

(E) The board may require a party to file an original of
any document previously filed by telephone facsimile.

(iv) Electronijc filing of a notice of a pggg, A notice of
appeal may be filed electronically when using the appropriate
form for electronic filing of appeals as provided on the
board's internet site. An electronic notice of appeal is filed
when it is received by the Board's designated computer dur-
ing the Board's customary office hours pursuant to WAC
263-12-015. Otherwise the notice of appeal is considered
filed at the beginning of the next business day. The board
shall issue confirmation to the filing party that an electronic
notice of appeal has been received. The board may reject a
notice of appeal that fails to comply with the board's filing

requirements. The board must notify the filin of the
rejection.

(c) Sending written communication. All correspon-
dence or written communication filed with the board pertain-
ing to a particular case, before the entry of a proposed deci-
sion and order, should be sent to the attention of the industrial
appeals judge assigned to the case. Interlocutory appeals
should be sent to the attention of the chief industrial appeals
judge. In all other instances, written communications shall
be directed to the executive secretary of the board.

(d) Form requirements. Any written communications
with the board concerning an appeal should reference the
docket number which was assigned by the board to the
appeal, if known. Copies of any written communications
filed with the board shall be furnished to all other parties or
their representatives of record, and the original shall demon-
strate compliance with this requirement. All written commu-
nications with the board shall be on paper 8 1/2" x 11" in size.

AMENDATORY SECTION (Amending WSR 00-23-021,
filed 11/7/00, effective 12/8/00)

WAC 263-12-020 Appearances of parties before the
board. (1) Who may appear.
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(a) Any party to any appeal may appear before the board
at any conference or hearing held in such appeal, either on the
party's own behalf or by an attorney at law or other autho-
rized lay representative of the party's choosing as prescribed
by section 3 below.

(b) Appeals under the Washington Industrial Safety and
Health Act.

(i) In an appeal by an employee or employee representa-
tive under the Washington Industrial Safety and Health Act,
the cited employer may enter an appearance as prescribed in
subsection (2) below and will be deemed a party to the
appeal.

(i) In an appeal by an employer, under the Washington
Industrial Safety and Health Act, an employee or employee
- representative may enter an appearance as prescribed in sub-
section (2) below, and will be deemed a party to the appeal.

(c) Where the party appears representing himself or her-
self, he or she may be accompanied, both at conference and at
hearing, by a lay person of his or her choosing who shall be
permitted to accompany the party into the conference or hear-
ing room and with whom he or she can confer during such
procedures.

(d) Although the industrial appeals judge may not advo-
cate for either party, all parties who appear either at confer-
ences or hearings are entitled to the assistance of the indus-
trial appeals judge presiding over the proceeding. Such assis-
tance shall be given in a fair and impartial manner consistent
with the industrial appeals judge's responsibilities to the end
that all parties are informed of the procedure which is to be
followed and the issues which are involved in the proceed-
ings. Any party who appears representing himself or herself
shall be advised by the industrial appeals judge of the burden
of proof required to establish a right to the relief being
sought.

(2) How to make an appearance.

(a) Appearances shall be made either by:

(i) Filing a written notice of appearance with the board
containing the name of the party to be represented, and the
name and address of the representative; or by

(ii) Appearing at the time and place of a conference or
hearing on the appeal, and notifying the industrial appeals
judge of the party to be represented, and the name and
address of the representative.

(b) The appearing party shall furnish copies of every
written notice of appearance to all other parties or their repre-
sentatives of record at the time the original notice is filed with
the board.

(c) The board shall serve all notices and orders on each
representative and each party represented. Service upon the
representative shall constitute service upon the party. Where
more than one individual associated with a firm, or organiza-
tion, including the office of the attorney general, has made an
appearance, service under this subsection shall be satisfied by
serving the individual who filed the notice of appeal, or who
last filed a written notice of appearance or, if no notice of
appeal or written notice of appearance has been filed on
behalf of the party, the individual who last appeared at any
proceeding concerning the appeal.

(3) Lay representation. Duly authorized lay representa-
tives may be permitted to appear in proceedings before the
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board without a formal request for admission to practice
before the board so long as the lay representative does not
charge a fee and is not otherwise compensated for the repre-
sentation except as provided below:

(a) A worker or beneficiary may be represented by a per-
son employed by the worker's labor union whose duties
include handling industrial insurance matters for the union.
Lay persons may not represent workers before the board in
return for remuneration received from the worker or from the
worker's receipt of benefits under this act.

(b) Anemployer may be represented by an employee. An
employer may also be represented by a firm or firms that con-
tracts with the employer to handle matters pertaining to
industrial insurance without regard to whether a fee is
charged.

(c) In appeals involving the Washington Industrial
Safety and Health Act under chapter 49.17 RCW and assess-
ments under chapter 51.48 RCW, an employer may be repre-
sented by a lay person without regard to whether a fee is
charged.

(d) Paralegals supervised by an attorney licensed in the
state of Washington to practice law may represent any party
((eppealing)) appearing before the board.

¢) Legal interns granted a limited license to engage in
the practice of law pursuant to Admission to Practice Rule 9
of the Washington Court Rules (APR) may participate in pro-
ceedings to the same extent as permitted by APR 9(c)(5) with

regard to courts of limited jurisdiction.
(4) Withdrawal or substitution of representatives. An

attorney or other representative withdrawing from a case
shall immediately notify the board and all parties of record in
writing. The notice of withdrawal shall comply with the rules
applicable to notices of withdrawal filed with the superior
court in civil cases. Withdrawal shall be subject to approval
by the industrial appeals judge or the executive secretary.
Any substitution of an attorney or representative shall be
accomplished by written notification to the board and to all
parties of record together with the written consent of the prior
attorney or representative. If such consent cannot be
obtained, a written statement of the reason therefor shall be
supplied.

(5) Conduct. All persons appearing as counsel or repre-
sentatives in proceedings before the board or before its indus-
trial appeals judges shall conform to the standards of ethical
conduct required of attorneys before the courts of the state of
Washington.

(a) Industrial appeals judge. If any such person does not
conform to such standard, the industrial appeals judge presid-
ing over the appeal, at his or her discretion and depending on
all the circumstances, may take the following action:

(i) Admonish or reprimand such person, or

(ii) Exclude such person from further participation in the
proceedings and adjourn the same, or

(iii) Certify the facts to the appropriate superior court for
contempt proceedings as provided in RCW 51.52.100, or

(iv) Report the matter to the board.

(b) The board. In its discretion, either upon referral by an
industrial appeals judge as stated above or on its own motion,
after information comes to light that establishes to the board
a question regarding a persons ethical conduct and fitness to

Proposed
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practice before the board, and after notice and hearing, may
take appropriate disciplinary action including, but not limited
to:

(i) A letter of reprimand,

(ii) Refusal to permit such person to appear in a repre-
sentative capacity in any proceeding before the board or its
industrial Appeals judges, or

(iii) Certification of the record to the superior court for
contempt proceedings as provided in RCW 51.52.100. If the
circumstances require, the board may take action as described
above prior to notice and hearing if the conduct or fitness of
the person appearing before the Board requires immediate
action in order to preserve the orderly disposition of the
appeal or appeals.

(c) Proceedings. If any person in proceedings before the
board disobeys or resists any lawful order or process, or mis-
behaves during a hearing or so near the place thereof as to
obstruct the same, or neglects to produce, after having been
ordered so to do, any pertinent book, paper or document, or
refuses to appear after having been subpoenaed, or upon
appearing refuses to take oath as a witness, or after having the
oath refuses to be examined according to law, the industrial
appeals judge may, at his or her discretion and depending on
all the circumstances:

(i) Admonish or reprimand such person, or

(i) Exclude such person from further participation in the
proceedings and adjourn the same, or

(iii) Certify the facts to the appropriate superior court for
contempt proceedings as provided in RCW 51.52.100, or

(iv) Report the matter to the board for action consistent
with (b) above.

AMENDATORY SECTION (Amending WSR 03-02-038,
filed 12/24/02, effective 1/24/03)

WAC 263-12-050 Contents of notice of appeal. The
board's jurisdiction shall be invoked by filing a written notice
of appeal.

(1) General Rule. In all appeals, the notice of appeal
((shel})) should contain where applicable:

(a) The name and address of the appealing party and of
the party's representative, if any;

(b) A statement identifying the date and content of the
department order, decision or award being appealed. This
requirement may be satisfied by attaching a copy of the order,
decision or award;

(c) The reason why the appealing party considers such
order, decision or award to be unjust or unlawful;

(d) A statement of facts in full detail in support of each
stated reason;

(e) The specific nature and extent of the relief sought;

(f) The place, most convenient to the appealing party and
that party's witnesses, where board proceedings are requested
to be held;

(g) A statement that the person signing the notice of
appeal has read it and that to the best of his or her knowledge
the contents are true;

(h) The signature of the appealing party or the party's
representative.
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(2) Industrial Insurance Appeals. In appeals arising
under the Industrial Insurance Act (Title 51 RCW), the notice
of appeal ((shait)) should also contain:

(a) The name and address of the injured worker;

(b) The name and address of the worker's employer at the
time the injury occurred;

(c) In the case of occupational disease, the name and
address of all employers in whose employment the worker
was allegedly exposed to conditions that gave rise to the
occupational disease;

(d) The nature of the injury or occupational disease;

(¢) The time when and the place where the injury
occurred or the occupational disease arose.

(3) Crime Victims' Compensation Act. In appeals
arising under the Crime Victims' Compensation Act (chapter
7.68 RCW)), the notice of appeal ((shel)) should also contain:

(a) The time when and the place where the criminal act
occurred;

(b) The name and address of the alleged perpetrator of-
the crime; and

(c) The nature of the injury.

(4) Assessment Appeals. In appeals from a notice of
assessment arising under chapter 51.48 RCW or in cases aris-
ing from an assessment under the Worker and Community
Right to Know Act (chapter 49.70 RCW), the notice of
appeal ((shalt)) should also contain:

(a) A statement setting forth with particularity the reason
for the appeal; and

(b) The amounts, if any, that the party adnuts are due

(5) LEOFF 3 : efi
Appeals. In appeals ansmg under the specnal death beneﬁt
provision of the Law Enforcement Officers’ and Fire Fighters'
Retirement System (chapter 41.26 RCW), the notice of
appeal ((shal})) should also contain:

(a) The time when and the place where the death
occurred; and

(b) The name and address of the decedent's employer at
the time the injury occurred.

(6) Asbestos Certification Appeals. In appeals arising
under chapter 49.26 RCW concerning the denial, suspension
or revocation of certificates involving asbestos projects, the
notice of appeal ((shall)) should also contain:

(a) A statement identifying the certification decision
appealed from;

(b) The reason why the appealing party considers such
certification decision to be incorrect.

(7) WISHA Appeals. In appeals arising under the
Washington Industrial Safety and Health Act (chapter 49.17
RCW), the appeal ((shail)) should also contain:

(a) A statement identifying the citation, penalty assess-
ment, or notice of abatement date appealed from;

(b) The name and address of the representative of any
labor union representing any employee who was or who may
be affected by the alleged safety violation(s);

(c) A statement certifying compliance with WAC 263-
12-059.

(8) Other Safety Appeals. In appeals arising under
chapter 49.22 RCW concerning alleged violations of safety
procedures in late night retail establishments, chapter 70.74
RCW concemning alleged violations of the Washington State
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Explosives Act, or chapter 88.04 RCW concerning alleged
violations of the Charter Boat Safety Act, the notice of appeal
((shel})) should also contain:

(a) A statement identifying the citation, penalty assess-
ment, or notice of abatement date appealed from;

(b) The name and address of the representative of any
labor union representing any employee who was or who may
be affected by the alleged safety violation or violations;

(c) If applicable, a statement certifying compliance with
WAC 263-12-059.

AMENDATORY SECTION (Amending WSR 03-02-038,
filed 12/24/02, effective 1/24/03)

WAC 263-12-117 Perpetuation depositions. (1) Evi-
dence by deposition. The industrial appeals judge may per-
mit or require the perpetuation of testimony by deposi-
tion((=)),_subject to the applicable provisions of WAC 263-
12-115. Such ruling may only be given after the industrial
appeals judge gives due consideration to: (a) The complexity
of the issues raised by the appeal; (b) The desirability of hav-
ing the witness's testimony presented at a hearing; (c) The
costs incurred by the parties in complying with the ruling;
and (d) The fairness to the parties in complying with the rul-
ing. The industrial appeals judge may require that depositions
be taken and published within prescribed time limits, which
time limits may be extended by the industrial appeals judge
for good cause. Each party shall bear its own costs except
when appropriate and requested by a party, the industrial
appeals judge may allocate costs to parties or their represen-
tatives. If the deposition is not transcribed in a reproducible
format it may be excluded from the record.

(2) Procedure at depeosition. Unless the parties stipu-
late or the industrial appeals judge determines otherwise all
depositions permitted to be taken for the perpetuation of tes-
timony shall be taken subject to the following conditions: (a)
That all motions and objections, whether to form or other-
wise, shall be raised at the time of the deposition and if not
raised at such time shall be deemed waived; (b) That all
exhibits shall be marked and identified at the time of the dep-
osition and, if offered into evidence, appended to the deposi-
tion; (c) That the deposition be published without necessity
of further conference or hearing at the time it is received by
the industrial appeals judge; (d) That all motions, including
offers to admit exhibits and objections raised at the time of
the deposition, shall be ruled upon by the industrial appeals
judge in the proposed decision and order; and (e) that the dep-
osition may be appended to the record as part of the tran-
script, and not as an exhibit, without the necessity of being re-
typed into the record.

NEW SECTION

WAC 263-12-106 Expedited hearings. If a statute
requires that the board conduct an expedited hearing in a mat-
ter, the matter will be referred to a duly authorized industrial
appeals judge. Notices of conferences and hearings related to
the expedited hearing will conform to the requirements iden-
tified in WAC 263-12-090 and WAC 263-12-100. After
hearing all testimony and receiving all evidence related to the
expedited hearing, the industrial appeals judge will refer the
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matter directly to the board for decision. The board will issue
an order based on the record of the expedited hearing.

WSR 04-11-121
PROPOSED RULES
PUGET SOUND

CLEAN AIR AGENCY
[Filed May 19, 2004, 12:26 p.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 70.94.1419(1).

Title of Rule: Amend Regulation I, Sections 7.03 and
7.07.

Purpose: To amend the agency's operating permit fee
structure; and to remove an obsolete effective date.

Other Identifying Information: 7.03 pertains to Applica-
bility and 7.07 pertains to Fees.

Statutory Authority for Adoption: Chapter 70.94 RCW.

Statute Being Implemented: RCW 70.94.141 and
70.94.161.

Summary: Fees for operating permits will increase, but
individual permit fees related to amendments, modifications,
original issuance, reopening, and renewals will be deleted.
Increases also reflect adjustments based on experienced level
of effort and anticipated increases in effort related to imple-
menting recently-issued permits. Two source category
changes reflect equity adjustments based on staff time neces-
sary to administer these permits. Also, an obsolete effective
date is being removed.

Reasons Supporting Proposal: The fees need to cover
program costs. The obsolete effective date needs to be
deleted.

Name of Agency Personnel Responsible for Drafting:
Steve Van Slyke, 110 Union Street, #500, Seattle, WA
98101, (206) 689-4052; Implementation: Dave Kircher, 110
Union Street, #500, Seattle, WA 98101, (206) 689-4050; and
Enforcement: Jim Nolan, 110 Union Street, #500, Seattle,
WA 98101, (206) 689-4053.

Name of Proponent: Puget Sound Clean Air Agency,
governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose and Summary above.

Proposal Changes the Following Existing Rules: See
Purpose and Summary above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This agency is not sub-
ject to the small business economic impact provision of the
Administrative Procedure Act.

RCW 34.05.328 does not apply to this rule adoption.
Pursuant to RCW 70.94.141(1), RCW 34.05.328 does not
apply to this rule adoption.

Hearing Location: Puget Sound Clean Air Agency, 110
Union Street, Suite 500, Seattle, WA 98101, on June 24,
2004, at 9:15 a.m.

Proposed
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Assistance for Persons with Disabilities: Contact
Agency Receptionist, (206) 689-4010, by June 17, 2004,
TDD (800) 833-6388 or (800) 833-6385 (Braille).

Submit Written Comments to: Dennis McLerran, Puget
Sound Clean Air Agency, 110 Union Street, Suite 500, Seat-
tle, WA 98101, (206) 343-7522, by June 24, 2004.

Date of Intended Adoption: June 24, 2004.

May 17,2004
Steve M. Van Slyke
Supervisory Engineer

AMENDATORY SECTION

REGULATIONI SECTION 7.03 APPLICABILITY
The provisions of this article apply to all Chapter 401

sources subject to the requirements of chapter 173-401 WAC

AMENDATORY SECTION

REGULATION I SECTION 7.07 OPERATING PER-
MIT FEES

(a) The Agency shall assess annual operating permit fees
as set forth in Section 7.07(b) below to cover the cost of
administering the operating permit program.

(b) Upon assessment by the Agency, the following
annual operating permit fees are due and payable within 45
days of the invoice date. They shall be deemed delinquent if
not fully paid within 90 days of the date of the invoice and
will be subject to an additional delinquent fee equal to 25% of
the original fee, not to exceed $5,000. In addition, persons

knowingly under-reporting emissions or other information
used to set fees. or persons required to pay emission or permit
fees who are more than 90 days late with such payments may
be subject to a penalty equal to 3 times the amount of the
original fee owed (in addition to other penalties provided by

chapter 70.94 RCW).
(1) Sources in the following North American Industry

Classification System (NAICS) codes (North American
Industry Classification System Manual, U.S. Executive
Office of the President, Office of Management and Budget,
1997), or sources subsequently determined by the control
officer to be assigned to either Section 7.07 (b)(1)(i) or 7.07
(b)(1)(ii) shall be subject to the following facility fees:

(i) Operating permit sources with the following NAICS
codes:

NAICS NAICS Description Fee
221112  Fossil Fuel Electric Power
Generation
324110  Petroleum Refineries
327213  Glass Container Manufac-
turing
327310  Cement Manufacturing
331111 Iron and Steel Mills
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336411  Aircraft Manufacturing
336413  Other Aircraft Parts and
Auxiliary Equipment Man-
ufacturing
928110  National Security
.................... $((36:900))
50.000

(ii) Operating permit sources with the following NAICS
codes:

NAICS NAICS Description Fee
311119 Other Animal Food Man-
ufacturing
311812 Commercial Bakeries
321113 Sawmills
(3219  Weed Window-and-Deer ‘
Menufacturing))
321912 Cut Stock, Resawing
Lumber, and Planing
321918 Other Millwork (includ-
ing Flooring)
321999 All Other Miscellaneous
‘Wood Product Manufac-
turing
322222 Coated and Laminated
Paper Manufacturing
326140 Polystyrene Foam Product
Manufacturing
327121 Brick and Structural Clay
Tile Manufacturing
332996 Fabricated Pipe and Pipe
Fitting Manufacturing
................... $((#500))
10,000
(iii) Operating permit sources
with NAICS codes other $((35:000))
than listed above.. . . . .. 25,000

(2) Additional emission rate fees shall be paid in addition
to the annual operating permit fees of Section 7.07 (b)(1):

$23 for each ton of CO reported in the previous calendar
year, and

$46 for each ton of NOx reported in the previous calen-
dar year, and

$46 for each ton of PM,, reported in the previous calen-
dar year, and

$46 for each ton of SOx reported in the previous calen-
dar year, and

$46 for each ton of VOC reported in the previous calen-
dar year, and

$46 for each ton of HAP reported in the previous calen-
dar year.

(c) In addition to the fees under Sections 7.07 (b)(1) and
(b)(2) above, the Agency shall, on a source-by-source basis,
assess the following fees:
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() (1) ((to-eover—the)) costs of public involvement
under WAC 173-401-800, and

((659)) (2) ((te-eoverthe)) costs incurred by the Washing-
ton State Department of Health in enforcing 40 CFR Part 61,
Subpart I and ((€))chapter 246-247 WAC.

(d) In addition to the fees described under Sections 7.07
(b) and (c) above, the Agency shall collect and transfer to the
Washington State Department of Ecology a surcharge estab-
lished by the Department of Ecology under ((€))chapter 173-
401 WAC to cover the Department of Ecology's program
development and oversight costs.

(e) Continued payment to the Agency of the annual oper-
ating permit fee maintains the operating permit and the status
of the source as an operating facility.

WSR 04-11-122
PROPOSED RULES
PUGET SOUND

CLEAN AIR AGENCY
{Filed May 19, 2004, 12:26 p.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 70.94.141(1).

Title of Rule: Repeal Regulation I, Sections 5.02,
Amend Regulation I, Sections 5.03, 5.05, and 5.07.

Purpose: To improve the classification of air contami-
nant sources and to clarify reporting requirements.

Other Identifying Information: 5.02 is the Applicability
and Purpose of the Registration Program. 5.03 is Registra-
tion Required. 5.05 is the General Reporting Requirements
for Registration. 5.07 is the Annual Registration Fees.

Statutory Authority for Adoption: Chapter 70.94 RCW.

Statute Being Implemented: RCW 70.94.141 and
70.94.151.

Summary: Section 5.02 will be repealed since the appli-
cability provisions are moving to Section 5.03; the reporting
requirements are moving to Section 5.05, and the fee provi-
sions are moving to Section 5.07. These changes will
improve the classification of air contaminant sources and
clarify the reporting requirements.

Reasons Supporting Proposal: The applicability provi-
sions in Section 5.02 belong in Section 5.03, the reporting
provisions belong in Section 5.05, and the fee provisions
belong in Section 5.07. This includes the statutory applica-
bility provision presently in Section 5.02(a), the statutory
reporting provision presently in Section 5.02(c), and the stat-
utory fee provision presently in Section 5.02(d).
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Puget Sound Clean Air Agency implements the source
classification provisions of RCW 70.94.151(1) through Sec-
tion 5.03. The proposed amendments are an effort to better
classify air contaminant sources as authorized by RCW
7094.151.

Puget Sound Clean Air Agency implements the report-
ing provisions of RCW 70.94.151(2) through Section 5.05.
The proposed amendments are an effort to clarify these
requirements. The existing regulations include reporting pro-
visions in various portions of Article 5.

Puget Sound Clean Air Agency implements the fee pro-
visions of RCW 70.94.151(2) through Section 5.07. The pro-
posed amendments are an effort to establish a fee structure
based on the revised classification system. The proposed fee
structure should more closely resemble the level of effort
required to administer the registration program for each class
of sources.

Name of Agency Personnel Responsible for Drafting:
Gerry Pade, 110 Union Street, #500, Seattle, WA 98101,
(206) 689-4065; Implementation: Dave Kircher, 110 Union
Street, #500, Seattle, WA 98101, (206) 689-4050; and
Enforcement: Jim Nolan, 110 Union Street, #500, Seattle,
WA 98101, (206) 689-4053.

Name of Proponent: Puget Sound Clean Air Agency,
governmental.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: The state implementation plan will be updated to
reflect these amendments.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Section 5.02 will be repealed since the applicability
provisions are moving to Section 5.03; the reporting require-
ments are moving to Section 5.05, and the fee provisions are
moving to Section 5.07.

These changes will improve the classification of air con-
taminant sources and clarify the reporting requirements.

A small number of sources that are currently registered
will no longer require registration, however as is stated in
Section 5.03(d), exemption from registration is not an
exemption from any other provisions of the Agency's regula-
tions.

Proposal Changes the Following Existing Rules: Sec-
tion 5.02 will be repealed; the applicability provisions in Sec-
tion 5.02 will move to Section 5.03; the reporting require-
ments will move to Section 5.05; and the fee provisions will
move to Section 5.07.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This agency is not sub-
ject to the small business economic impact provision of the
Administrative Procedure Act.

RCW 34.05.328 does not apply to this rule adoption.
Pursuant to RCW 70.94.141(1), RCW 34.05.328 does not
apply to this rule adoption.

Hearing Location: Puget Sound Clean Air Agency, 110
Union Street, Suite 500, Seattle, WA 98101, on June 24,
2004, at 9:15 a.m.

Proposed
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Assistance for Persons with Disabilities: Contact
Agency Receptionist, (206) 689-4010, by June 17, 2004,
TDD (800) 833-6388 or (800) 833-6385 (Braille).

Submit Written Comments to: Dennis McLerran, Puget
Sound Clean Air Agency, 110 Union Street, Suite 500, Seat-
tle, WA 98101, fax (206) 343-7522, by June 24, 2004.

Date of Intended Adoption: June 24, 2004.

May 17, 2004
Gerald S. Pade
Engineer

REPEALER

REGULATION I SECTION 5.02 APPLICABILITY
AND PURPOSE OF THE REGISTRATION PRO-
GRAM

ME RY SECT

REGULATIONI SECTION 5.03 APPLICABILITY OF
REGISTRATION PROGRAM ((REQUIRED))

a) The requirements of this article shall apply only to:

(1) Sources subject to a federal emission standard under:
(A) 40 CFR Part 60 (except Subparts B, S, BB, and

AAA);

(B) 40 CFR Part 61 (except Subparts B. H. L, K.Q.R. T,
W. and the provisions of Subpart M pertaining to asbestos on
roadways, asbestos demolition and renovation activities, and

asbestos spraying);
(C) 40 CFR Part 62; or

(D) 40 CFR Part 63 (except Subpart LL and the provi-

sions of Subparts S and MM pertaining to kraft and sulfite
pulp mills);

(2) Sources with a federally enforceable emission limita-
tion established in order to avoid operating permit program
applicability under Article 7 of this regulation;

(3) Sources with annual emissions:

(A) Greater than or equal to 2.50 tons of any single haz-
ardous air pollutant (HAP);

(B) Greater than or equal to 6.25 tons of total hazardous
air pollutants (HAP); or

(C) Greater than or equal to 25.0 tons of carbon monox-
ide (CO), nitrogen oxides (NO,). particulate matter (PM, s or
PM ). sulfur oxides (SO,). or volatile organic compounds
(VOO

(4) Sources subject to the following sections of Regula-
tion I, I1. or II:

{A) Refuse burning equipment subject to Section 9.05 of
Regulation I (including crematories);

B) Fuel burnin uipment or refuse burnin, uipment
burning oil that exceeds any limit in Section 9.08 of Regula-
tion I and sources marketing oil to such sources;

(C) Fuel burning equipment subject to Section 9.09 of
Regulation I with a rated heat input greater than or equal to 1
MMBtu/hr of any fuel other than natural gas, propane,
butane, or distillate oil, or greater than or equal to 10
MMBtw/hr of any fuel;

(D) Sources with spray-coating operations_subject to

Section 9.16 of Regulation I;
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(E) Petroleum refineries subject to Section 2.03 of Reg-

ulation II;

(F) Gasoline loading terminals subject to Section 2.05 of
Regulation II;
(G) Gasoline dispensing facilities subject to Section 2.07

of Regulation II;
(H) Volatile organic compound storage tanks subject to
Section 3.02 of Regulation II;
(D Can and paper coating facilities subject to Section

3.03 of Regulation IT;

(J) Motor vehicle and mobile equipment coating opera-
tions subject to Section 3.04 of Regulation II;

(K) Flexographic and rotogravure printing facilities sub-
ject to Section 3.05 of Regulation II;

(L) Polyester, vinylester, gelcoat, and resin operations
subject to Section 3.08 of Regulation II;

(M) Aerospace component coating operations subject to
Section 3.09 of Regulation II;

(N) Coatings and_ink manufacturing subject to_Section
3.11 of Regulation I

- {O) Dry cleaners_subject to Section 3.03 of Regulation

Hr;

(P) Solvent metal cleaners subject to Section 3.05 of

Regulation III; or

(Q) Ethylene oxide sterilizers subject to Section 3.07 of
Regulation IIT;

5) Sources with any of the following gas or odor control
equipment having a rated capacity of greater than or equal to
200 cfm (>4" diameter inlet):

(A) Activated carbon adsorption;

(B) Afterburner;

(C) Barometric condenser;

(D) Biofilter;

(E) Catalytic afterburner;

(F) Catalytic oxidizer;

(G) Chemical oxidation;

(H) Condenser;

(D) Dry sorbent injection;

Flaring;

(K) Non-selective catalytic reduction;

(L) Refrigerated condenser;

(M) Selective catalytic reduction; or

(N) Wet scrubber:

(6) Sources with any of the following particulate control
equipment having a rated capacity of greater than or equal to
2.000 cfm (=10" diameter inlet):

(A) Baghouse;

(B) Demister;

(C) Electrostatic precipitator;

(D) HEPA (high efficiency particulate air) filter;

(E) HVAF (high velocity air filter);

(F) Mat or panel filter;

(G) Mist eliminator;

(H) Multiple cyclones;

(I} Rotoclone;

() Screen;

(K) Venturi scrubber;

(L) Water curtain; or

(M) Wet electrostatic precipitator;
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(D) Sources with a single cyclone having a rated capacity Hraft-Pulp-Mils)-or AAA-(NewResidential- Wood - Heat-
of greater than or equal to 20,000 cfm (227" diameter inlet); ers)-applies;
(8) Sources with any of the following equipment:
(A) Asphalt batch plants;
(B) Bumn-off ovens;
(C) Coffee roasters;

(D) Commercial composting with raw_materials from
off-site;
Commercial smokehouses with odor control equip-

PROPOSED

ment;

(F) Concrete batch plants (ready-mix concrete);

(G) Galvanizing;

(H) Iron or steel foundries:

(D) Microchip or printed circuit board manufacturing;

(1) Rendering plants:

{K) Rock crushers or concrete crushers;

(L) Sewage treatment plants with odor control equip-
ment;

(M) Shipyards;

(ND Steel mills; or

{O) Wood preserving lines or retorts; and

Sources with equipment (or control equipment) that

has been determined by the Control Officer to warrant regis-
i ugh review of a Notice of Construction applica-
tion_under Section 6.03(a) or a Notification under Section
6.03(b) of this regulation, due to the amount and nature of air
contaminants produced, or the potential to contribute to air
pollution. and with special reference to effects on health, eco-
nomic and social factors, and physical effects on property.

(b) ((¢a))) The ((registration)) requirements of this article
((de)) shall not apply to:

(1) ((@m))Motor vehicles;

(2) ((m))Nonroad engines or nonroad vehicles as defined
in Section 216 of the federal Clean Air Act;

(3) ((s))Sources that require an operating permit under
Article 7 of this mgulano ;

(4) ((sprey-eonting—opersti o
%)Mmeg!ﬁa&eﬂ)) Solld fgel bummg dev1ces sublec

f this regulation; or

(5) ((@)Any source, including any listed in Sections
5.03((b)y-belew)) (a)(4) through 5.03 (a)(9) of this regulation,
that has been determined through review by the Control
Officer not to warrant registration, due to the amount and
nature of air contaminants produced or the potential to con-
tribute to air pollution, and with special reference to effects
on health, economic and social factors, and physical effects
on property.

(c) ((6Y)) It shall be unlawful for any person to cause or
allow the operation of any source ((required-to-register-under
Seetion-5-03)) subject to registration under this section,
unless it ((eenferms-te)) meets all the requirements of Article

5 Qf this regt_llggg ((Bxeept—as—prewdedm—Seeae&é-%(a)-
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woed-treatment:))

(d) An exemption from new source review under Article
6 of this regulation shall not be construed as an exemption
from registration under this article. In addition. an exemption
from registration under this article shall not be construed as

an exemption from any other provision of Regulation I, II, or
II1.

A ECTI

REGULATION I SECTION 5.05 ((6ENERAL

RERORFINGREQUIREMENTS FOR)) REGISTRA-
TION REQUIREMENTS

(a) ((General)) The owner or operator of ((aa-gir-eon-
taminant)) a source ((for-whieh)) requiring registration ((is
required-by)) under Section 5.03 of this regulation((;)) shall
make reports containing information as required by the
Agency concerning location, size, and height of contaminant
outlets, processes employed, nature and quantity of the air
contaminant emission, and such other information as is rele-
vant to air pollution and available or reasonably capable of
being assembled

(@

)) The owner or operator ((ef
the-seuree)) shall be responsible for obtaining the proper
forms from the Agency, notifying the Agency of ((the)) its

existence ((efthe—seuree)) (including changes in its owner-
ship or name), and for the accuracy, completeness, and timely

submittal of all registration reports((ing-information-and-any
aeeempemy—mg)) and fees
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(b) The owner or operator of a source requiring registra-
tion under Section 5.03 of this regulation shall submit a
report by June 30th of each year, listing the emissions of
those air contaminants emitted during the previous calendar
year that equaled or exceeded:

(1) 2.50 tons of any single hazardous air pollutant

(HAP);
(2) 6.25 tons of total hazardous air pollutants (HAP): or
(3) 25.0 tons of carbon monoxide (CO). nitrogen oxides
(NQ,). particulate matter (PM, s or PM ), sulfur oxides (SO,),
or volatile organic compounds (VOC)

abeve)) The owner or operator of a reglstered source shall

develop and implement an operation and maintenance plan to
((essure)) ensure continuous compliance with Regulations I,

II, and III. A copy of the plan shall be filed with the Control
Officer upon request. The plan shall reflect good industrial
practice and shall include, but not be limited to, the follow-
ing:

(1) Periodic inspection of all equipment and control
equipment;

(2) Monitoring and recording of equipment and control
equipment performance;

(3) Prompt repair of any defective equipment or control
equipment;

(4) Procedures for start up, shut down, and normal oper-
ation; _

(5) The control measures to be employed to ((assure))
ensure compliance with Section 9.15 of ((Regulatien-¥)) this
regulation; and

(6) A record of all actions required by the plan.

The plan shall be reviewed by the source owner or oper-
ator at least annually and updated to reflect any changes in
good industrial practice.

R armaun Es o

AMENDATORY SECTION
REGULATION I SECTION 5.07 ANNUAL REGIS-
TRATION FEES

(a) The Agency shall assess annual fees as set forth in
Section 5.07(c) ((belew)) of this regulation for services pro-

(105]
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vided in administering the registration program. Fees
received under the registration program shall not exceed the
cost of administering the program, which shall be defined as

initial registration and annual or other periodic reports from
the source owner providing information directly related to air
pollution registration, on-site inspections necessary to verify
compliance with registration requirements, data storage and
retrieval systems necessary for support of the registration
program, emission inventory reports and emission reduction
credits computed from information provided by sources pur-
suant to registration program requirements, staff review,
including engineering analysis for accuracy and currentness,
of information provided by sources pursuant to registration
program requirements, clerical and other office support pro-
vided in di erance of the registration program, and
administrative support provided in directly carrying out the
registration program. Payment of these fees by the owner or
operator of a source shall maintain its active registration sta-
even if it i not ac 'v l ratin (Regisman-fees
(b) Upon assessment by the Agency, reglstranon fees are
due and payable within 45 days of the date of the invoice.
They shall be deemed delinquent if not fully paid within 45
days of the date of the invoice and shall be subject to an addi-
tional delinquent fee equal to 25% of the original fee, not to
exceed $1,000. ns knowingly under-reporting emis-
ions or other information used to set fees, or persons
da te with suc ents may be subject to a penal
ual times the amount of the original fee owed (in addi-

v

tion to otheg pggﬂgeg grovgded by ghapter ZQ 94 RCﬂ) (({n

PROPOSED
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PROPOSED

(c) Except as specified in Section 5.07 (d) and (e) of this
regulation, registered sources shall be assessed a fee of $850,

plus the following surcharges:

(1) Sources subject to_a_federal emission standard as

specified in Section 5.03 (a)(1) of this regulation shall be
assessed $1,750 per subpart of 40 CFR Parts 60-63;

(2) Sources subject to a federally enforceable emission
limitation as specified in Section 5.03 (a)(2) or meeting the
emission thresholds specified in Section 5.03 (a)(3) of this
regulation shall be assessed $2.000; and -

(3) Sources subject to the emission reporting require-
ments under Section 5.05(b) of this regulation shall be
assessed $23 for each ton of CO and $46 for each ton of NO,,
PM,,, SO,. HAP. and VOC, based on the emissions reported
during the previous calendar year.

(d) Gasoline dispensing facilities shall be assessed the
following fees based on their gasoline throughput during the
previous calendar year (as certified at the time of payment):

(1) More than 6,000000 gallons. . . .......... $2.000;
(2) 3.600,001 t0 6,000,000 gallons . . ......... 1,000;
(3) 1,200,001 t0 3.600.000 gallons . . .......... $750;
(4) 840.001 t0 1.200.000 gallons . ............ $500;
(5200001 t0 840000 gallons . . . ............. $250.

(e) The following registered sources shall be assessed an
annual registration fee of $100, provided that they meet no
other criteria listed in Section 5.03(a) of this regulation:

(1) Sources with spray-coating operations subject to Sec-
tion 9.16 of this regulation that use no more than 4,000 gal-

lons per vear of total coatings and solvents:
(2) Gasoline dispensing facilities subject to Section 2.07

of Regulation II with gasoline annual throughput during the
previous calendar year (as certified at the time of payment) of

no more than 200,000 gallons;

(3) Motor vehicle and mobile equipment coating opera-

tions subject to Section 3.04 of Regulation II; and
(4) Unvented dry cleaners subject to Section 3.03 of

Regulation III.

[107] Proposed
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WSR 04-11-020
EXPEDITED RULES
DEPARTMENT OF REVENUE
[Filed May 10, 2004, 3:46 p.m.]

Title of Rule: Exemptions for adjustments wholesale
sales of new motor vehicles inventery between new car deal-
ers and for accommodation sales.

Purpose: To explain the application of the B&O tax
exemptions for wholesale sales of new motor vehicles
between new car dealers selling motor vehicles of the same
make and accommodation sales.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Statute Being Implemented: RCW 82.04.422, chapter
81, Laws of 2004, and RCW 82.04.425.

Summary: The proposed rule incorporates chapter 81,
Laws of 2004, which eliminates the statutory requirements
that the amount paid by the purchasing dealer not exceed the
amount paid by the selling dealer in the acquisition of the
vehicle and that the sale be for the purpose of adjusting
inventory.

Reasons Supporting Proposal: To incorporate chapter
81, Laws of 2004.

Name of Agency Personnel Responsible for Drafting:
JoAnne Gordon, 1025 Union Avenue S.E., Suite #400,
Olympia, WA, (360) 570-6121; Implementation: Alan R.
Lynn, 1025 Union Avenue S.E., Suite #400, Olympia, WA,
(360) 570-6125; and Enforcement: Russell Brubaker, 1025
Union Avenue S.E., Suite #400, Olympia, WA, (360) 570-
6131.

Name of Proponent: Department of Revenue, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Rule 208 discusses the application of the B&O tax
exemption provided by RCW 82.04.422 which exempts
wholesale sales of new motor vehicles between new car deal-
ers selling the same make of vehicle. The rule also discusses
the B&O tax exemption for accommodation sales provided
by RCW 82.04.425 and clarifies the applicability of the
exemption to exchanges of fungible products.

With respect to wholesale sales of new motor vehicles
between new car dealers, the proposed rule eliminates discus-
sion concerning the requirements that the sale be made for
inventory adjustment purposes and that the amount paid by
the purchasing dealer not exceed the amount paid by the sell-
ing dealer in the acquisition of the motor vehicle. Chapter 81,
Laws of 2004 eliminated these requirements effective March
22,2004.

Proposal Changes the Following Existing Rules: This
proposal amends WAC 458-20-208 as explained above.

NOTICE
THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
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LEGISLATIVERULE. IF YOU OBJECT TO THE USE OF

THE EXPEDITED RULE-MAKING PROCESS, YOU

MUST EXPRESS YOUR OBJECTIONS IN WRITING

AND THEY MUST BE SENT TO JoAnne Gordon, Depart-

ment of Revenue, P.O. Box 47467, Olympia, WA 98504-

7467, fax (360) 664-0693, e-mail joanneg @dor.wa.gov,
AND RECEIVED BY July 19, 2004.

May 10, 2004

Alan R. Lynn

Rules Coordinator

Legislation and Policy Division

AMENDATORY SECTION (Amending WSR 03-07-066,
filed 3/17/03, effective 4/17/03)

WAC 458-20-208 Exemptions for ((adjustments))
wholesale sales of new motor vehicles ((inventery))
between new car dealers and for accommodation sales. (1)
Introduction. This rule discusses the business and occupa-
tion (B&O) tax exemptions for certain wholesale sales of
new motor vehicles between new car dealers ((and)). The
rule also discusses the B&O tax exemption for accommoda-
tion sales((—Fhe-rule-alse)) and clarifies the applicability of
the accommodation sale exemption to exchanges of fungible
products, such as gasoline and oil.

(2) ((Inventery-adjustments)) Wholesale sales of new
motor vehicles by new car dealers. Effective July 1, 2001,
RCW 82.04.422 provides a B&O tax exemption for whole-
sale sales of new motor vehicles by new car dealers to other

new car dealers ((ferpurpeses-efedjusting-inventorylevels)).
This exemption does not apply to amounts derived by a man-

ufacturer, distributor. or factory branch as defined in chapter
46.70 RCW.

New car dealers will in most cases find the statutory
requirements of this exemption to be less restrictive than
those of the accommodation sales exemption discussed in
subsection (3) of this rule. Unlike the exemption for accom-
modations sales, there is no restriction on the amount that the
selling dealer can charge the buying dealer, nor is there any
requirement that the sale be made to fill an existing order
from a customer. While these circumstances may be present
in a particular transaction, there is no need to use or rely upon

- the B&O tax exemption for accommodation sales when the

requirements for the exemption for wholesale sales between
new car dealers are met. The exemption for wholesale sales

of new motor vehicles between new car dealers provided by
RCW 82.04.422 is subject to the following conditions ((must

)

(a) New motor vehicle. The property sold must be a
new motor vehicle. For the purposes of this rule, "new motor
vehicle” means every motor vehicle that is self-propelled and
is required to be registered and titled under Title 46 RCW,
has not been previously titled to a retail purchaser, and is not
a "used motor vehicle" as defined under RCW 46.04.660.
RCW 46.70.011. Examples of motor vehicles include passen-
ger cars, trucks, motorcycles, and motor homes.

(b) Wholesale sale between new car dealers selling the
same make of new motor vehicles. The sale must be a
wholesale sale and must occur between new car dealers sell-

ing the same make of vehicle. For purposes of determining
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whether the exemption applies to transactions involving
trades, the trade of each new motor vehicle is considered a
separate sale.

(i) Example 1. A new car dealer sells a new light pick-
up truck, Make A, to another new car dealer. The purchasing
dealer also sells new Make A passenger vehicles. This sale
qualifies for the exemption.

(ii) Example 2. New Car Dealer ABC and New Car
Dealer XYZ both sell new motor vehicles by Make A and
Make X. New Car Dealer ABC sells Make A passenger vehi-
cle to Dealer XYZ. Dealer XYZ sells Make X passenger
vehicle to Dealer ABC. Both dealers regularly engage in the

‘business of selling both new motor vehicle makes. Both sales

qualify for the exemption.
(iii) Example ((2)) 3. A new car dealer sells a new pas-

senger vehicle, Make X, to another new car dealer. The pur-
chasing dealer is not regularly engaged in the business of sell-
ing new Make X vehicles. This sale does not qualify for the
exemption.

(2]
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(iv) Example 4. New Car Dealer DEF sells new motor
vehicles by Make A and Make X. New Car Dealer LMN

sells new motor vehicles by Make A and Make Y. New Car
Dealer DEF sells Make A passenger truck to New Car Dealer
LMN. New Car Dealer LMN sells Make Y passenger truck
to New Car Dealer DEF. Both dealers regularly engage in the
business of selling Make A new motor vehicles while only
New Car Dealer DEF engages in the business of selling Make
Y. The sale of new motor vehicle Make A by Dealer DEF

qualifies for the exemption while the sale of Make Y by
Dealer LMN does not.

(c) Documentation. A person claiming the B&O tax
exemption under RCW 82.04.422 for a wholesale sale of a
new motor vehicle must maintain sufficient documentation to
verify the exemption. The documentation should identify:

(i) The buyer's name and address;

(ii) The seller's name and address;

(iii) The buyer's UBI/tax registration number;

(iv) The make, model, and serial number of the motor
vehicle;

(v} The date of purchase;

(vi) That the buyer and seller both regularly engage in

making sales of the same make of new motor vehicle; and
(vii) The buyer's signature and title.

(3) Accommodation sales. RCW 82.04.425 provides a
B&O tax exemption for wholesale sales of tangible personal
property by persons who regularly engage in making sales of
the type of property so sold to other persons who similarly
engage in the business of selling such property.

The following conditions must be satisfied for the
exemption to apply.

(a) Amount paid by buyer may not exceed amount
paid by seller. The amount the buyer pays to the seller may
not exceed the amount the seller paid to the seller's vendor in
the acquisition of the property. Thus, a seller who manufac-
tured the property sold cannot claim the exemption because
the property has not been acquired from a vendor.

((The-instructionsin-subseetion-(Z)e)-of thisruleregard-

B&O-tax-exemption-provided- by RCW-82-04-425-

(i) Expenses associated with preparing property for
sale. A seller may add reasonable expenses for preparing the
property for sale, such as actual freight or delivery costs
incurred by the seller and billed as such to the buyer. Ques-
tions concerning whether the exemption is available when
other costs are included should be submitted to the depart-
ment for determination at:

Department of Revenue

Taxpayer Services

P.O. Box 47478

Olympia, WA 98504-7478

(ii) What js the effect of holdbacks or discounts on
amount paid? The amount paid by the seller may not be
reduced by the amount of any manufacturer's holdbacks or
discounts received after an article has been sold to adjust
inventory levels even though the seller may retain such hold-

backs or discounts.
For the following examples. presume an equipment

dealer receives two tractors from the manufacturer on June
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1st. The manufacturer's sales invoice indicates an invoice
price of $16.600 and a holdback of $500 for each tractor. The
dealer is entitled to receive the holdback on July 1st, thirty

days after being billed for the tractors by the manufacturer.

(A) Example 1. The equipment dealer sells one of the
tractors to another equipment dealer on June 10th. The
amount paid by the selling dealer in the acquisition of the
vehicle is $16.600.

(B) Example 2. The equipment dealer sells the other
tractor to another equipment dealer on July 18th. The amount
paid by the selling dealer in the acquisition of the vehicle is
$16.100. _

(b) Sale is an accommodation to fill an existing order.
The sale must occur as an accommodation to allow the buyer
to fill a bona fide existing order of a customer or occur within
fourteen days to reimburse in-kind a previous accommoda-
tion sale by the buyer to the seller. A bona fide existing order
is present if there is a commitment by the buyer's customer to
purchase the property. The buyer must retain records demon-
strating the customer's commitment to purchase, such as a
written agreement or deposit.

For example, Recreational Vehicle Dealer A purchases a
fifth-wheel trailer from Recreational Vehicle Dealer B as an
accommodation. Ten days later, Dealer A sells a travel trailer
to Dealer B as reimbursement in-kind of the previous accom-
modation sale. For Dealer A to claim the B&O tax exemption
for the sale of the travel trailer to Dealer B, Dealer A must
keep sufficient records to document a bona fide existing cus-
tomer order for the fifth-wheel trailer purchased from Dealer
B.

(c) Documentation. A person claiming the exemption
for an accommodation sale must maintain sufficient docu-
mentation to verify the exemption. In addition to the docu-
mentation noted above establishing, where pertinent, the
existence of a bona fide existing customer order, this docu-
mentation must include:

(i) The buyer's name and address;

(ii) The seller's name and address;

(iii) The buyer's UBI/tax registration number;

(iv) Description of the property purchased, including
make, model, and serial numbers as appropriate;

(v) The date of purchase and the purchase price;

(vi) A statement by the buyer as to whether the purchase
is to fill a bona fide existing order or to reimburse a previous
in-kind accommodation sale, including information identify-
ing the previous accommodation sale; and

(vii) The buyer's signature and title.

(4) Exchgnges of fungible products. Persons engaged
in the selling and distributing of fungible products often enter
into excharige agreements. An exchange is a sale regardless
of whether it results in a profit because a transfer of the own-
ership of, title to, or possession of property for valuable con-
sideration occurs. RCW 82.04.040. Exchanges are subject to
the B&O tax unless otherwise exempt by law.

(a) What is a fungible product? Fungible products are
products that lose their physical identity to the point that they
cannot be distinguished from like-kind items when commin-
gled. Examples of fungible products include gasoline, bulk
oil products, grains, logs, wood chips, fruits, and vegetables.
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(b) What is an exchange? Under typical exchange
agreements, a person is required to furnish products to
another person selling and distributing the same products,
sometimes receiving payment in-kind or with a substitute
product at a later date. Exchange agreements may require the
person to arrange for direct delivery from his or her vendor to
the third party distributor. In some cases, actual title and/or
possession of the product may pass directly from the vendor
to the third-party distributor.

Persons exchanging fungible products often do so on a
regular and continuing basis to cover shortages occurring
because of a lack 