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CITATION
Cite all material in the Washington State Register by its issue number and sequence within that issue, preceded by the
acronym WSR. Example: the 37th item in the August 5, 1981, Register would be cited as WSR 81-15-037.
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All documents appearing in the Washington State Register are prepared and printed at public expense. There are no
restrictions on the republication of official documents appearing in the Washington State Register. All news services are espe-
cially encouraged to give wide publicity to all documents printed in the Washington State Register.
CERTIFICATE
Pursuant to RCW 34.08.040, the publication of rules or other information in this issue of the Washington State Register is
hereby certified to be a true and correct copy of such rules or other information, except that headings of public meeting notices
have been edited for uniformity of style.
DENNIS W. COOPER
Code Reviser

STATE MAXIMUM INTEREST RATE
(Computed and filed by the State Treasurer under RCW 19.52.025)

The maximum allowable interest rate applicable for the month of September 2004 pursuant to RCW 19.52.020 is twelve point
zero percent (12.00%) per annum.

The interest rate required by RCW 4.56.110(3) and 4.56.115 for the month of September 2004 is 3.774%.

NOTICE: FEDERAL LAW PERMITS FEDERALLY INSURED FINANCIAL INSTITUTIONS IN THE STATE TO
CHARGE THE HIGHEST RATE OF INTEREST THAT MAY BE CHARGED BY ANY FINANCIAL
INSTITUTION IN THE STATE. THE MAXIMUM ALLOWABLE RATE OF INTEREST SET FORTH
ABOVE MAY NOT APPLY TO A PARTICULAR TRANSACTION.

WASHINGTON STATE (ISSN 0164-6389) is published twice each month by the Statute Law
REGISTER Committee, Office of the Code Reviser, Olympia, WA 98504-0552, pur-

suant to RCW 34.08.020. Subscription rate is $211.38 per year, sales tax
included, postpaid to points in the United States. Periodical postage paid
at Olympia, Washington.

POSTMASTER: SEND ADDRESS CHANGES TO:

WASHINGTON STATE REGISTER
Code Reviser’s Office

Pritchard Building

P.O. Box 40552

Olympia, WA 98504-0552

The Washington State Register is an official publication of the state of Washington. It contains proposed, emergency, and per-
manently adopted administrative rules, as well as other documents filed with the code reviser’s office pursuant to RCW
34.08.020 and 42.30.075. Publication of any material in the Washington State Register is deemed to be official notice of such
information.

John G. Schultz Kerry S. Radcliff
Chair, Statute Law Committee Editor
Dennis W. Cooper Jennifer C. Meas
Code Reviser Assistant Editor
Gary Reid Joyce Matzen

Chief Assistant Code Reviser Subscription Clerk



STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

1. ARRANGEMENT OF THE REGISTER
' The Register is arranged in the following eight sections:

(a)
(b
(c)
@

()
®

®
(h)

PREPROPOSAL-includes the Preproposal Statement of Inquiry that will be used to solicit public
comments on a general area of proposed rule making before the agency files a formal notice.
PROPOSED-includes the full text of formal proposals, continuances, supplemental notices, and
withdrawals.

EXPEDITED RULE MAKING-includes the full text of the rule bein g proposed using the expedited
rule-making process. Expedited rule makings are not consistently filed and may not appear in every issue
of the register.

PERMANENT-includes the full text of permanently adopted rules.

EMERGENCY-includes the full text of emergency rules and rescissions.
MISCELLANEOUS-includes notice of public meetings of state agencies, rules coordinator
notifications, summaries of attorney general opinions, executive orders and emergency declarations of
the governor, rules of the state Supreme Court, and other miscellaneous documents filed with the code
reviser’s office under RCW 34.08.020 and 42.30.075.

TABLE-includes a cumulative table of the WAC sections that are affected in the current year.
INDEX-includes a cumulative index of Register Issues 01 through 24.

Documents are arranged within each section of the Register according to the order in which they are filed in the
code reviser’s office during the pertinent filing period. Each filing is listed under the agency name and then describes the
subject matter, type of filing and the WSR number. The three part number in the heading distinctively identifies each
document, and the last part of the number indicates the filing sequence with a section’s material.

2, PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL
RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style
quickly and graphically portrays the current changes to existing rules as follows:

(a)

(b)
©

In amendatory sections—

@) underlined material is new material; :

(ii) deleted material is (({inedout-betweendoubte-parentheses));

Complete new sections are prefaced by the heading NEW SECTION;

The repeal of an entire section is shown by listing its WAC section number and caption under the
heading REPEALER.

3. MISCELLANEOUS MATERIAL NOT FILED UNDER THE ADMINISTRATIVE PROCEDURE ACT

Material contained in the Register other than rule-making actions taken under the APA (chapter 34.05 RCW)
does not necessarily conform to the style and format conventions described above. The headings of these other types of
material have been edited for uniformity of style; otherwise the items are shown as nearly as possible in the form
submitted to the code reviser’s office.

4. EFFECTIVE DATE OF RULES

(a)

(b)
©

Permanently adopted agency rules normally take effect thirty-one days after the rules and the agency
order adopting them are filed with the code reviser’s office. This effective date may be delayed or
advanced and such an effective date will be noted in the promulgation statement preceding the text of the
rule.

Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by
the agency. They remain effective for a maximum of one hundred twenty days from the date of filing.
Rules of the state Supreme Court generally contain an effective date clause in the order adopting the
rules.

.5. EDITORIAL CORRECTIONS
Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or
history of a document is enclosed in [brackets].
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1
All documents are due at the code reviser's office by 12:00 noon on or before the applicable closing date for inclusion in a particular issue of the Register; see

WAC 1-21-040.

2
A filing of any length will be accepted on the c]osmg dates of this colurnn if it has been prepared and completed by the order typing service (OTS) of the code
reviser's office; see WAC 1-21-040. Agency-typed material is subject to a ten page limit for these dates; longer agency-typed material is subject to the earlier

non-OTS dates.

3
At least twenty days before the rule-making hearing, the agency shall cause notice of the hearing to be published in the Register; see RCW 34.05.320(1). These

4

dates represent the twentieth day after the distribution date of the applicable Register.

A minimum of forty-five days is required between the distribution date of the Register giving notice of the expedited rule makmg and the agency adoption date.
No hearing is required, but the public may file written objections. See RCW 34.05.230 and 1.12.040.



REGULATORY FAIRNESS ACT

The Regulatory Fairness Act, chapter 19.85 RCW, was enacted in 1982 to minimize the impact
of state regulations on small business. Amended in 1994, the act requires a small business
economic impact analysis of proposed rules that impose more than a minor cost on twenty
percent of the businesses in all industries, or ten percent of the businesses in any one industry.
The Regulatory Fairness Act defines industry as businesses within a four digit SIC classification,
and for the purpose of this act, small business is defined by RCW 19.85.020 as "any business
entity, including a sole proprietorship, corporation, partnership, or other legal entity, that is owned
and operated independently from all other businesses, that has the purpose of making a profit,
and that has fifty or fewer employees."

Small Business Economic Impact Statements (SBEIS)

A small business economic impact statement (SBEIS) must be prepared by state agencies when
a proposed rule meets the above criteria. Chapter 19.85 RCW requires the Washington State
Business Assistance Center (BAC) to develop guidelines for agencies to use in determining
whether the impact of a rule is more than minor and to provide technical assistance to agencies
in developing a SBEIS. All permanent rules adopted under the Administrative Procedure Act,
chapter 34.05 RCW, must be reviewed to determine if the requirements of the Regulatory
Fairness Act apply; if an SBEIS is required it must be completed before permanent rules are filed
with the Office of the Code Reviser.

Mitigation

In addition to completing the economic impact analysis for proposed rules, state agencies must
take reasonable, legal, and feasible steps to reduce or mitigate the impact of rules on small
businesses when there is a disproportionate impact on small versus large business. State agencies
are encouraged to reduce the economic impact of rules on small businesses when possible and
when such steps are in keeping with the stated intent of the statute(s) being implemented by
proposed rules. Since 1994, small business economic impact statements must contain a list of
the mitigation steps taken, or reasonable justification for not taking steps to reduce the impact
of rules on small businesses.

When is an SBEIS Required?
When:

The proposed rule has more than a minor (as defined by the BAC) economic impact on
businesses in more than twenty percent of all industries or more than ten percent of any one’

industry.
When is an SBEIS Not Required?

When:

The rule is proposed only to comply or conform with a federal law or regulation, and the state
has no discretion in how the rule is implemented;

There is less than minor economic impact on business;

The rule REDUCES costs to business (although an SBEIS may be a useful tool for demonstrating
this reduced impact);

The rule is adopted as an emergency rule, although an SBEIS may be required when an
emergency rule is proposed for adoption as a permanent rule; or

The rule is pure restatement of state statute.
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WSR 04-18-009
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed August 20, 2004, 1:15 p.m.}

Subject of Possible Rule Making: The department,
based on a petition for rule making, will solicit comments on
the petitioner's proposal to amend chapter 16-403 WAC to
allow the shipping of certified organically grown apples from
Washington state during the period April 1 to September 1 of
each marketing year without being required to meet Wash-
ington state apple pressure standards.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 15.17 RCW, Standards of grades and
packs; and chapter 34.05 RCW, Administrative Procedure
Act.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The petitioner's requested
rule amendment would create separate minimum firmness
standards for certified organic Red Delicious and Delicious
varieties under certain circumstances.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The Washington State Department of Agriculture
(WSDA) is the only agency that regulates the subject of the
petition. If the department decides, based upon the response
to this CR-101, to undertake rule making it will communicate
with other appropriate agencies regarding proposed rule lan-
guage, public hearing dates, adoption dates, etc.

Process for Developing New Rule: Based upon com-
ments received in response to this CR-101, the department
will determine whether or not to proceed with rule making. If
the department decides to go forward with the rule-making
process, the WSDA fruit and vegetable inspection program
staff will develop proposed rule language. When proposed
rule language is developed, interested parties will be able to
comment on it by submitting written comments to the depart-
ment or giving oral comments at the public hearing. Public
hearing dates will be announced when a CR-102 is filed with
the code reviser.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Jim Quigley, Program Manager, Fruit
and Vegetable Inspection Program, P.O. Box 42560, Olym-
pia, WA 98504-2560, phone (360) 902-1833, fax (360) 902-
2085, e-mail jquigley @agr.wa.gov.

August 19, 2004
William E. Brookreson
Deputy Director

WSR 04-18-013
PREPROPOSAL STATEMENT OF INQUIRY
CRIMINAL JUSTICE
TRAINING COMMISSION
[Filed August 23, 2004, 9:21 a.m.]

Subject of Possible Rule Making: WAC 139-05-300
Requirement for in-service training.

WSR 04-18-026

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 43.101.080.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To ensure that all certified
peace officers engage in continuing professional education to
enhance or improve knowledge, skills, and abilities on an
annual basis.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Sharon M. Tolton, Deputy Director,
Criminal Justice Training Commission, 19010 1st Avenue
South, Burien, WA 98148, phone (206) 835-7345, fax (206)
439-3860. Stakeholders were contacted by e-mail to advise
them of the intended rule proposal. Rule is also listed on the
agency website.

Negotiated rule

Sharon M. Tolton
Deputy Director

WSR 04-18-014
PREPROPOSAL STATEMENT OF INQUIRY
CRIMINAL JUSTICE
TRAINING COMMISSION
[Filed August 23, 2004, 9:23 a.m.]

Subject of Possible Rule Making: WAC 139-02-040
Public disclosure officer.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 43.101.080.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: This change is being made
because the public disclosure officer's office is no longer
located in the business office.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Sharon M. Tolton, Deputy Director,
Criminal Justice Training Commission, 19010 1st Avenue
South, Burien, WA 98148, phone (206) 835-7345, fax (206)
439-3860. Stakeholders were contacted by e-mail to advise
them of the intended rule amendments. Proposal is also listed
on the agency website.

Negotiated rule

August 17,2004
Sharon M. Tolton
Deputy Director

WSR 04-18-026
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
[Filed August 24, 2004, 11:38 a.m.}

Subject of Possible Rule Making: Chapter 180-41

WAC, repeal chapter.

Preproposal

PREPROPOSAL
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WSR 04-18-034

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.305.130(11).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The authorizing statute has
been repealed. Therefore, the state board no longer has
authority for this rule.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Larry Davis, Executive Director, P.O.
Box 47206, Olympia, WA 98504-7206, ldavis @ospi.wed-
net.edu, (360) 725-6025, fax (360) 586-2357. Initial discus-
sion will be held on October 21, 2004, during the board's
October meeting at NW ESD 189, 1601 R Avenue, Ana-
cortes, WA 98221. Comments must be received by October
6, 2004.

Negotiated rule

August 23, 2004
Larry Davis
Executive Director

WSR 04-18-034
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF REVENUE
[Filed August 25, 2004, 11:20 a.m.]

Subject of Possible Rule Making: WAC 458-20-243 Lit-
ter tax.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 82.32.300 and 82.01.060(2).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The department is consider-
ing a revision to this rule to include 2003 legislation that pro-
vides for an exemption for food sold for consumption indoors
on the seller's premises. The rule would also be updated to
reflect the change in reporting of litter tax from the last return
of the year to every return.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Modified negotiated
rule making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Written comments may be submitted by mail, e-
mail, fax, or at the public meeting. Oral comments will be
accepted at the public meeting. A preliminary discussion
draft of a possible new or revised rule(s) is available upon
request. Written comments on and/or requests for copies of
the draft may be directed to Gayle Carlson, Interpretation and
Technical Advice, P.O. Box 47454, Olympia, WA 98504-
7454, phone (360) 570-6126, e-mail GayleC @dor.wa.gov,
fax (360) 664-0693

Date and Location of Public Meeting: Capital Plaza
Building, 4th Floor Large Conference Room, 1025 Union
Avenue S.E., Olympia, WA, on October 7, 2004, at 9:30 a.m.

Preproposal

Washington State Register, Issue 04-18

Assistance for Persons with Disabilities: Contact Sandy
Davis no later than ten days before the hearing date, TTY 1-
800-451-7985 or (360) 725-7499.

August 24, 2004 ‘

Alan R. Lynn

Rules Coordinator
Interpretation and
Technical Advice Unit

WSR 04-18-040
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
[Filed August 26, 2004, 8:43 a.m.]

Subject of Possible Rule Making: Chapter 308-56A
WAC, Certificate of title—Motor vehicles, etc., to include
but not limited to WAC 308-56A-505 Elimination of manu-
factured home certificate of ownership (title}—Elimination.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 65.20.090.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: In the last amendment to
WAC 308-56A-505(5) existing reference to a $25.00 fee was
deleted although the regulation continued to indicate that a
fee would be charged for title elimination. The department
seeks to clarify the statutory requirement for a fee amount to
be set in rule. .

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Dale R. Brown, Management Analyst,
Policy and Projects Office, Mailstop 48001, P.O. Box 2956,
Olympia, WA 98507-2957, or by phone (360) 902-4020, fax
(360) 902-3827, TTY (360) 664-8885, e-mail DBROWN®@
dol.wa.gov.

Negotiated rule

Katherine Vasquez -
for Steve Boruchowitz, Manager
Policy and Projects Office

WSR 04-18-042
PREPROPOSAL STATEMENT OF INQUIRY
PUBLIC DISCLOSURE COMMISSION
[Filed August 26, 2004, 11:58 a.m.]

Subject of Possible Rule Making: Title 390 WAC, rules
relating to the definition of "elected legislative body," doing
business in Washington and the Public Disclosure Commis-
sion (PDC) penalty schedules.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 42.17.370.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The PDC will consider a
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possible new rule defining "elected legislative body" and
possible rule amendments to clarify the meaning of doing
business in Washington and clarifying enforcement proce-
dures. The rules are designed to provide guidance and clari-
fication to the general public and specific direction for the
disclosure filing community.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

- Process for Developing New Rule: At its meeting on
October 26, 2004, the commission is expected to discuss and
possibly adopt proposed amendatory language to the above
mentioned rules. Public comment will be welcome at this
meeting. Interested persons are invited to submit written
comments by October 22, 2004, to Doug Ellis, PDC, P.O.
Box 40908, Olympia, WA 98504-0908. Written comments
received by Monday, October 18, 2004, will be provided to
commissioners in advance of the meeting.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting the PDC Director of Public Outreach
Doug Ellis at the PDC, P.O. Box 40908, Olympia, WA
98504-0908, (360) 664-2735, toll free 1-877-601-2828, e-
mail dellis@pdc.wa.gov.

August 25, 2004
Vicki Rippie
Executive Director

WSR 04-18-044
WITHDRAWAL OF
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed August 26, 2004, 2:59 p.m.}

In accordance with RCW 34.05.335(1), the Department
of Labor and Industries withdraws the following preproposed
rule: Signs and color codes, preproposal statement of inquiry
was filed as WSR 04-06-078 on March 3, 2004.

Reason(s) for Withdrawal: We are withdrawing the pre-
proposal since we are using the expedited rule-making pro-
cess.

Gail Hughes, Senior Program Manager

Standards and Information Program

WSR 04-18-065
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed August 30, 2004, 3:46 p.m.]

Subject of Possible Rule Making: WAC 388-503-0510
How a client is determined "related to" a categorical pro-
gram.

[3]

WSR 04-18-066

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.04.050, 74.04.057, 74.08.090, and
74.09.530.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To correct WAC cross-refer-
ence(s) and add wording in subsection (2)(b) that was inad-
vertently deleted when the rule was last amended.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: The department
invites the interested public to review and provide input on
the draft language of this rule. Draft material and informa-
tion about how to participate may be obtained from the
department representative listed below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Joanie Scotson, Program Manager,
P.O. Box 45534, Olympia, WA 98504-5534, phone (360)
725-1330, fax (360) 664-0910, TTY 1-800-848-5429, e-mail
scotsjk@dshs.wa.gov.

August 30, 2004
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 04-18-066
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed August 30, 2004, 3:47 p.m.]

Subject of Possible Rule Making: Chapter 388-105
WAC, Medicaid rates for contracted home and community
residential care.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Section 13, chapter 142, Laws of 2004, amending
RCW 18.20.290; chapter 276, Laws of 2004; RCW
74.39A.030.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To codify the 2.4% vendor
rate increases for adult family homes (AFH), adult residential
care (ARC) and enhanced adult residential care (EARC); and
to amend the bed hold rules for AFHs and boarding homes
with ARC, EARC and AL contracts seeking a third-party
payment to hold a bed or unit for twenty-one days or longer.

Process for Developing New Rule: By publishing in the
Washington State Register this CR-101 Preproposal state-
ment of inquiry; CR-102 Proposed rule making notice; and
CR-103 Rule making order including a concise explanatory
statement. Aging and Disability Services Administration

(ADSA) welcomes the public participation in developing its

rule(s). Anyone interested in participating should contact the
staff person indicated below. At a later date, ADSA will file
proposed rules with the Office of the Code Reviser with a
notice of proposed rule making, and send the proposal to
everyone currently on the HCS mailing list and anyone else
who requests a copy.
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WSR 04-18-067

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. If you would like to be personally notified when
draft regulations are ready for review, please contact Patricia
Hague, Office of Rates Management, P.O. Box 45600, Olym-
pia, WA 98504-5600, by fax (360) 725-2641, or e-mail
haguepe @dshs.wa.gov.

August 30, 2004
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 04-18-067
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Children's Administration)
[Filed August 30, 2004, 3:48 p.m.]

Subject of Possible Rule Making: Licensing require-
ments for overnight youth shelters, chapter 388-160 WAC:
WAC 388-160-0075 What qualifications do I need to care for
youth at an overnight youth shelter? and 388-160-0195 When
must the department deny, suspend or revoke a license?

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.15.030.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Several changes are needed
to clarify language in two sections to be consistent with other
licensing rules for facilities. The outcome will be clarity and
consistency across licensing requirements for facilities regu-
lated by Children's Administration.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Department of Health, Washington State Patrol Fire
Protection Bureau, and Office of Administrative Hearings.
Representative of these agencies will be involved in the rule-
making process.

Process for Developing New Rule: Anyone interested in
participating should contact the staff person listed below. At
a later date, DSHS will file proposed rules with the Office of
the Code Reviser with a notice of proposed rule making. The
proposal will be sent to everyone currently on the mailing
list, all overnight youth shelters, and anyone requesting a
copy.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Jean L. Croisant, Rules Coordinator
and Licensing Requirements Program Manager, Division of
Program and Policy, P.O. Box 45710, Olympia, WA 98504-
5710, Mailstop 45710, phone (360) 902-7992, fax (360) 902-
7903, TTY (360) 902-7906, e-mail loje300@dshs.wa.gov.

August 30, 2004
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

Preproposal
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WSR 04-18-068
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed August 30, 2004, 3:49 p.m.}

Subject of Possible Rule Making: WAC 388-408-0055
Medical assistance units.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.04.050, 74.04.057, 74.08.090, and
74.09.530.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To add language that an SSI-
related individual who is not determined eligible under this
chapter may be determined eligible under the SSI-related
chapter. This WAC will be reorganized for clarity.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: The department
invites the interested public to review and provide input on
the draft language of this rule. Draft material and informa-
tion about how to participate may be obtained from the
department representative listed below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Joanie Scotson, Program Manager,
P.O. Box 45534, Olympia, WA 98504-5534, phone (360)
725-1330, fax (360) 664-0910, TTY 1-800-848-5429, e-mail
scotsjk@dshs.wa.gov.

August 30, 2004
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 04-18-069
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Children's Administration)

(Filed August 30, 2004, 3:50 p.m.}

Subject of Possible Rule Making: Licensing require-
ments for emergency respite centers, chapter 388-145 WAC:
WAC 388-145-0100 What personal characteristics must I
have to provide care to children at a center? and 388-145-
0230 When is a license denied, suspended or revoked?

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.15.030. '

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Several changes are needed
to clarify language in two sections to be consistent with other
licensing rules for facilities. The outcome will be clarity and
consistency across all licensing requirements for facilities
regulated by Children's Administration.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Department of Health, Washington State Patrol Fire
Protection Bureau, Office of Administrative Hearings. Rep-
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resentatives of these agencies will be involved in the rule-
making process.

Process for Developing New Rule: Anyone interested in
participating should contact the staff person listed below. At
a later date, DSHS will file proposed rules with the Office of
the Code Reviser with a notice of proposed rule making. The
proposal will be sent to everyone currently on the mailing
list, emergency respite centers, and anyone requesting a copy.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Jean L. Croisant, Rules Coordinator
and Licensing Requirements Program Manager, Division of
Program and Policy, P.O. Box 45710, Olympia, WA 98506-
5710, Mailstop 45710, phone (360) 902-7992, fax (360) 902-
7903, TTD [TTY] (360) 902-7906, e-mail loje300@dshs.
wa.gov.

August 30, 2004

Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 04-18-091
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH

(Board of Pharmacy)
[Filed September 1, 2004, 8:24 a.m.]

Subject of Possible Rule Making: WAC 246-889-050
Suspicious transactions, this rule regulates the sale and/or
transfer of ephedrine, pseduoephedrine [pseudoephedrine],
and phenylpropanolamine products.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 69.43.035 and 18.64.005(7).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Recent legislation, ESSB
6478, changed the reporting thresholds for suspicious trans-
actions. Existing rules need to be updated to reflect current
thresholds. The board will also consider developing a stan-
dard format for the reporting of suspicious transactions.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Drug Enforcement Administration (DEA) also regu-
lates these substances. The Department of Health will coor-
dinate with the DEA during the stakeholder process.

Process for Developing New Rule: Collaborative rule
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Lisa Salmi, Department of Health,
Board of Pharmacy, P.O. Box 47863, Olympia, WA 98504-
7863, Lisa.Salmi@doh.wa.gov, phone (360) 236-4828, or
fax (360) 586-4359.

August 5, 2004

Steven Saxe
Executive Director

WSR 04-18-128

WSR 04-18-092
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH
[Filed September 1, 2004, 8:25 a.m.]

Subject of Possible Rule Making: Chapter 246-239
WAC, Childbirth centers.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 18.46 RCW, RCW 43.70.040.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Childbirth center rules have
not been revised since 1991. Various interested parties have
requested that the rules be opened to review and potentially
revise clinical issues, consultative and transfer requirements,
construction review requirements, infection control issues
and other parts of the rules to more accurately reflect the
childbirth center practice standards.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Interested parties
will be brought together to review the current WAC and rec-
ommend to the department proposed revisions. The depart-
ment will seek input and direction from several divisions
within the Department of Health to assure appropriate and
safe rule making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Y vette Fox, Rules Coordinator, Facili-
ties and Services Licensing, Department of Health, P.O. Box
47852, Olympia, WA 98504-7852, phone (360) 236-2928,
fax (360) 236-2901, e-mail yvette.fox @doh.wa.gov.

September 1, 2004

M. C. Selecky
Secretary

WSR 04-18-128
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF REVENUE
[Filed September 1, 2004, 9:57 a.m.]

Subject of Possible Rule Making: WAC 458-40-660
Timber excise tax—Stumpage value tables.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 84.33.096, 82.32.300, and 82.01.060(2).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: RCW 84.33.091 requires the
department to revise the stumpage value tables every six
months. The department establishes stumpage value tables to
apprise timber harvesters of the timber values on which the
timber excise tax is calculated.

Other Federal and State Agencies that Regulate this Sub-
Jject and the Process Coordinating the Rule with These Agen-
cies: Although the United States Forest Service and Wash-
ington State Department of Natural Resources both regulate
forest practices, neither is involved in valuation for taxation
purposes. The nontax processes and definitions are coordi-
nated with these agencies to avoid conflict, but there should
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be no need to involve them in the valuation revisions pro-
vided in this rule.

Process for Developing New Rule: Modified negotiated
rule making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Written comments may be submitted by mail, fax,
or at the public meeting. Oral comments will be accepted at
the public meeting. A preliminary draft of the proposed
changes is available upon request on or after October 6, 2004.
Written comments on and/or requests for copies of the rule
may be directed to Gilbert Brewer, Interpretations and Tech-
nical Advice Unit, P.O. Box 47453, Olympia, WA 98504-
7453, phone (360) 570-6133, fax (360) 664-0693.

Public Meeting Location: Capital Plaza Building, 4th
Floor, L&P Large Conference Room, 1025 Union Avenue
S.E., Olympia, WA, on October 12, 2004, at 10:00 a.m.

September 1, 2004
Alan R. Lynn
Rules Coordinator

WSR 04-18-130
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed September 1, 2004, 11:19 a.m.]

Subject of Possible Rule Making: Game management
units and boundary descriptions; special hunting season per-
mit drawing rules; private lands wildlife management areas;
firearm restriction areas; black bear damage seasons; impor-
tation of dead nonresident wildlife.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To provide recreational
opportunity.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Dave Brittell, Assistant Director, Wild-
life Program, 600 Capitol Way North, Olympia, WA 98501-
1091, (360) 902-2504. Contact by October 10, 2004, rule
proposal filing expected to be October 20, 2004.

September 1, 2004
Evan Jacoby
Rules Coordinator

Preproposal
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WSR 04-17-144
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed August 18, 2004, 10:48 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
08-133, 03-07-031, and 01-16-136.

Title of Rule and Other Identifying Information: Chap-
ter 388-96 WAC, Medicaid nursing facility payment system.

Hearing Location(s): Blake Office Park East (behind
Goodyear Courtesy Tire), 4500 10th Avenue S.E., Rose
Room, Lacey, WA, on October 5, 2004, at 10:00 a.m.

Date of Intended Adoption: Not earlier than October 6,
2004.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504, delivery 4500
10th Avenue S.E., Lacey, WA, e-mail fernaax @dshs.wa.gov,
fax (360) 664-6185, by 5:00 p.m., October 5, 2004.

Assistance for Persons with Disabilities: Contact Fred
Swenson, DSHS Rules Consultant, by October 1, 2004, TTY
(360) 664-6178 or (360) 664-6097.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The ADSA Man-
agement Services Division (MSD)/Office of Rates Manage-
ment is implementing 2004 legislative changes (section 913,
chapter 276, Laws of 2004) that affect chapter 388-96 WAC,
Medicaid nursing facility payment system. This CR-102 is
also filed to cover the following CR-101s: WSR 01-16-136
filed July 31, 2001, to implement SHB 2242 (chapter 8, Laws
of 2001 1st sp.s.); WSR 03-07-031 filed on March 31, 2003;
and WSR 04-08-133 filed on April 7, 2004.

WAC 388-96-117 | Requiring a perjury statement signed
by the contractor and no other signa-

tures.

WAC 388-96-217 | Adding a new fine to address nonre-
porting of Medicaid resident income
and resource changes.

Editing and to comply with RCW
74.46.165 on shifting and overpay-

ment retention.

WAC 388-96-218

WAC 388-96-369 | Requiring signature of two witnesses

resident unable to sign for funds.
Increasing petty cash to $1000.
Unbanking and banking beds to com-
ply with changes in chapter 74.46
RCW.

Identifying adjusted cost report data
from calendar year 1999 will be used
for July 1, 2004 rates.

Repealing - Nursing facility Medic-
aid rate allocations—Economic
trends and conditions adjustment fac-

WAC 388-96-372

WAC 388-96-708
and 388-96-709

WAC 388-96-713

WAC 388-96-714

tors.

WSR 04-17-144

WAC 388-96-723,
388-96-724, 388-
96-725, 388-96-
726, 388-96-730
and 388-96-731

Removing rate designation as capi-
tal/noncapital.

WAC 388-96-728 | Repealing - How will the nursing
facility's "hold harmless" direct care

rate be determined?

WAC 388-96-729 | Repealing - When will the depart-
ment use the "hold harmless rate” to

pay for direct care services?

WAC 388-96-730
and 388-96-731

Removing the capital/noncapital des-
ignation for payment rates.

WAC 388-96-732 | Repealing - How will the department
determine whether its notice pursuant

to WAC 388-96-724 was timely?

WAC 388-96-749 | Adding that the VR rate, quartiles and
percentages will not be adjusted fol-

lowing a July 1, rebasing.

WAC 388-96-776 | Amending to account for certificates

of capital authorizations (CCA).

WAC 388-96-779 | Repealing - Exceptional therapy

care—Designated nursing facilities.

WAC 388-96-780 | Repealing - Exceptional therapy

care—Covered Medicaid residents.

WAC 388-96-783 | Implementing CCA.

WAC 388-96-740 | Adding that newly Medicaid not
meeting 90% will use industry aver-

age Medicaid case mix index.

WAC 388-96-742 | Adding that a significant discrepancy
exists when census is 50% or less of

licensed beds.

WAC 388-96-766 | Adding that a contractor is deemed to
receive notification five days from

date of department notice.

WAC 388-96-901 | Revising actions not subject to

administrative review.

Reasons Supporting Proposal: Implementing changes in
state law, and editing the rules for clarity, substance and form
where appropriate.

Statutory Authority for Adoption: RCW 74.46.431 (11)
and (12) and 74.46.800 are statutory authority for all WAC
sections in this proposal, except the following: RCW
74.46.431 is the authority for WAC 388-96-713; RCW
74.46.807 and 74.46.431 are the authority for WAC 388-96-
783; RCW 74.46.155, 74.46.165, and 74.46.431 are the
authority for WAC 388-96-218; and RCW 74.46.050 and
74.46.431 are the authority for WAC 388-96-217.

Statute Being Implemented: Chapter 74.46 RCW; sec-
tion 913, chapter 276, Laws of 2004; chapter 8, Laws of 2001
1st sp.s.

Rule is not necessitated by federal law, federal or state
court decision.

Proposed
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WSR 04-17-144

Name of Proponent: Department of Social and Health

Services, governmental.

Name of Agency Personnel Responsible for Drafting:
Patricia Hague, Mailstop 45600, (360) 725-2447; Implemen-
tation: Edward Southon, Mailstop 45600, (360) 725-2472;
and Enforcement: Kenneth Callaghan, Mailstop 45600,
(360) 725-2469.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Under RCW
19.85.025(3) a small business economic impact statement
does not apply to rules that set or adjust fees or rates pursuant
to legislative standards. RCW 34.05.310 (4)(f). Chapter
74.46 RCW provides standards to which the rules adopted in
chapter 388-96 WAC comply.

A cost-benefit analysis is not required under RCW
34.05.328. Under RCW 34.05.328 (5)(b)(vi), rules that set or
adjust fees or rates pursuant to legislative standards are
exempt from RCW 34.05.328. Chapter 74.46 RCW provides
standards to which the rules adopted in chapter 388-96 WAC
comply.

August 17, 2004
Brian H. Lindgren, Manager

Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 85-17-052
(Order 2270), filed 8/19/85)

WAC 388- 96 117 Certlﬁcatlon requlrement ((Eaeh

tion-of-the-eostreport-shall-be-submitted-in-original)) The
contractor as defined in RCW 74.46.020(13) must certify

under penalty of perjury that the cost report or an amendment
to it is a true, correct, and complete representation of actual
costs related to patient care prepared in accordance with
applicable instructions provided by the department, chapter
388-96 WAC, and chapter 74.46 RCW. Further, where other

costs not related to patient care are shown, they are classified

as unallowable.

AMENDATORY SECTION (Amending WSR 94-12-043
(Order 3737), filed 5/26/94, effective 6/26/94)

WAC 388-96-217 Civil fines. (1) When the department
finds that a current or former contractor, or any partner,
officer, director, owner of five percent or more of the stock of
a current or former corporate contractor, or managing agent
has failed or refused to comply with any requirement of chap-
ters 74.46 RCW or 388-96 WAC, the department may assess
monetary penalties of a civil nature not to exceed one thou-
sand dollars per violation. Every day of noncompliance with

Proposed
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any requirement of chapters 74.46 RCW or 388-96 WAC is a
separate violation.

(2) The department may fine a contractor or former con-
tractor or any partner, officer, director, owner of five percent
or more of the stock of a current or former corporate contrac-
tor, or managing agent for the following but is not limited to
the following in its fine assessments:

(a) Failure to file a mathematically accurate and com-
plete cost report, including a final cost report, on or prior to
the applicable due date established by this chapter or autho-
rized by extension granted in writing by the department; or

(b) Failure to permit an audit authorized by this chapter
or to grant access to all records and documents deemed nec-
essary by the department to complete such an audit.

(3) The department shall send notice of a fine assessed
under subsection (2) of this section by certified mail return
receipt requested to the current contractor, administrator, or
former contractor informing the addressee of the following:

(a) The fine shall become effective the date of receipt of
the notice by the addressee; and

(b) If within two weeks of the date of receipt of the
notice by the addressee, an acceptable cost report is received
by the department; an audit is allowed; or access to documen-
tation is allowed, as applicable, the department may waive
the fine.

(4)(a) The department may fine a current or former con-
tractor, or any partner, officer, director, owner of a current or
former corporate contractor, or managing agent for failure to
comply with RCW 76.46.630.

(b) The department shall send notice of a fine assessed
under (a) of this subsection by certified mail, to the current
contractor, administrator, or former contractor informing the
addressee that the fine shall become effective upon receipt of
notice by the addressee.

AMENDATORY SECTION (Amending WSR 01-12-037,
filed 5/29/01, effective 6/29/01)

WAC 388-96-218 Proposed, preliminary, and final
settlements. (1) For each component rate, the department
shall calculate a proposed, preliminary or final settlement at
the lower of prospective payment rate or audited allowable
costs, except as otherwise provided in this chapter and chap-
ter 74.46 RCW.

(2) As part of the cost report, the proposed settlement
report is due in accordance with RCW 74.46.040. In the pro-
posed preliminary settlement report, a contractor shall com-
pare the contractor's payment rates during a cost report
period, weighted by the number of resident days reported for
the same cost report period ((when-each-rate-was-in-effeet;))
to the contractor's allowable costs for the ((reporting)) cost
report period. In accordance with RCW 74.46.100, 74.46.155
and 74.46.165 the contractor shall take into account all autho-
rized shifting, retained savings, and upper limits to rates on a
cost center basis.

(a) The department will:

() Review the proposed preliminary settlement report
for accuracy; and

(ii) Accept or reject the proposal of the contractor. If
accepted, the proposed preliminary settlement report shall
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become the preliminary settlement report. If rejected, the
department shall issue, by ((eest-eenter)) component payment
rate allocation, a preliminary settlement report fully substan-
tiating disallowed costs, refunds, or underpayments due and
adjustments to the proposed preliminary settlement.

(b) When the department receives the proposed prelimi-
nary settlement report:

(i) By the cost report due date specified in RCW
74.46.040, it will issue the preliminary settlement report
within one hundred twenty days of the cost report due date; or

(ii) After the cost report due date specified in RCW
74.46.040, it will issue the preliminary settlement report
within one hundred twenty days of the date the cost report
was received.

(c) In its discretion, the department may designate a date
later than the dates specified in subsection (2)(b)(i) and (ii) of
this section to issue preliminary settlements.

(d) A contractor shall have twenty-eight days after
receipt of a preliminary settlement report to contest such
report under WAC 388-96-901 and 388-96-904. Upon expi-
ration of the twenty-eight((-)) day period, the department
shall not review or adjust a preliminary settlement report.
Any administrative review of a preliminary settlement shall
be limited to calculation of the settlement, to the application
of settlement principles and rules, or both, and shall not
encompass rate or audit issues.

(3) The department shall issue a final settlement report to
the contractor after the completion of the department audit
process, including exhaustion or termination of any adminis-
trative review and appeal of audit findings or determinations
requested by the contractor, but not including judicial review
as may be available to and commenced by the contractor.

(a) The department shall prepare a final settlement by
((eest-eenter)) component payment rate allocation and shall
fully substantiate disallowed costs, refunds, underpayments,
or adjustments to the cost report and financial statements,
reports, and schedules submitted by the contractor. The
department shall take into account all authorized shifting,
savings, and upper limits to rates on a ((eest-eenter)) compo-
nent payment rate allocation basis. For the final settlement
report, the department shall compare:

(i) The payment ((rate)) rates it paid the contractor ((was
paid)) for the facility in question during the report period,
weighted by the number of allowable resident days reported
for the period each rate was in effect to the contractor's;

(i1) Audited allowable costs for the reporting period; or

(iii) Reported costs for the nonaudited reporting period.

(b) A contractor shall have twenty-eight days after the
receipt of a final settlement report to contest such report pur-
suant to WAC 388-96-901 and 388-96-904. Upon expiration
of the twenty-eight((-)) day period, the department shall not
review a final settlement report. Any administrative review of
a final settlement shall be limited to calculation of the settle-
ment, the application of settlement principles and rules, or
both, and shall not encompass rate or audit issues.

(c) The department shall reopen a final settlement if it is
necessary to make adjustments based upon findings resulting
from a department audit performed pursuant to RCW 74.46.-
100. The department may also reopen a final settlement to
recover an industrial insurance dividend or premium discount

WSR 04-17-144

under RCW 51.16.035 in proportion to a contractor's Medic-

aid ((reeipients)) recipient days.
(#H(a) In computmg a preliminary or final settlement a

tenermutual-termination-ofall-eppesls;)) must comply with
.the requirements of RCW 74.46.165 (2), (3), and (4) for
retaining or refunding to the department payments made in
excess of the adjusted costs of providing services correspond-

ing to each component rate allocation.
(b) The facility shall refund all amounts due the depart-

ment within sixty days after the date of dec1s1on or termina-

uon plus interest ((a

€63)) on any unpaid balance after sixty days will accrue
at one percent per month. Repayment will be without preju-
dice to obtain review of the settlement determination pursu-
ant to WAC 388-96-901 and 388-96-904. After an adminis-
trative hearing and/or judicial review, if the payment obliga-
tion is reduced, then the department will rescind the
difference between the accrued interest on the payment obli-

gation and the interest that would have accrued on the
reduced payment obligation from the date interest began to

accrue on the original payment obligation.
(5) In determining whether a facility has forfeited unused

rate funds in its direct care, therapy care and support services
component rates under authority of RCW 74.46.165((63))),
the following rules shall apply:

(a) Federal or state survey officials shall determine when
a facility is not in substantial compliance or is providing sub-
standard care, according to federal and state nursing facility
survey regulations;

(b) Correspondence from state or federal survey officials
notifying a facility of its compliance status shall be used to
determine the beginning and ending dates of any period(s) of
noncompliance; and

(c) Forfeiture shall occur if the facility was out of sub-
stantial compliance more than ninety days during the settle-
ment period. The ninety-day period need not be continuous if
the number of days of noncompliance exceed ninety days
during the settlement period regardless of the length of the
settlement period. Also, forfeiture shall occur if the nursing
facility was determined to have provided substandard quality
of care at any time during the settlement period.

(1)) (6)(a) For calendar year 1998, the department will
calculate two settlements covering the following periods:

(i) January 1, 1998 through September 30, 1998; and

(ii) October 1, 1998 through December 31, 1998.

(b) The department will use Medicaid rates weighted by
total patient days (i.e., Medicaid and non-Medicaid days) to
divide 1998 costs between the two settlement periods identi-
fied in subsection ((1))(6)(a) of this section.
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(c) The department will net the two settlements for 1998
to determine a nursing facility's 1998 settlement.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending WSR 01-12-037,
filed 5/29/01, effective 6/29/01)

WAC 388-96-369 The nursing facility shall maintain
a subsidiary ledger with an account for each resident for
whom the facility holds money. (1) The facility shall assure
a full and complete separate accounting of each resident's
personal funds. Each account record and related supporting
information and documentation shall:

(a) Be maintained at the facility;

(b) Be kept current;

(c) Be balanced each month; and

(d) Show in writing and in detail, with supporting verifi-
cation, all moneys received on behalf of the individual resi-
dent and the disposition of all moneys so received. When the

resident is unable to sign the supporting verification for dis-
bursements from the his or her trust account, then the nursing
facility provider must obtain the resident's mark ("X") fol-

lowed by the printed name of the resident and the signature of
two witnesses.

(2) Each account shall be reasonably accessible to the
resident or the resident's guardian or legal representative and
shall be available for audit and inspection by a department
representative. Each account shall be maintained for a mini-
mum of four years. A Medicaid provider shall notify each
Title XIX Medicaid recipient or guardian and the home and
community services office of the department that serves the
area when the amount in the account of any Title XIX Med-
icaid recipient reaches two hundred dollars less than the
applicable dollar resource limit for supplemental security
income (SSI) eligibility set forth in Title XVI of the Social
Security Act.

(3) When notice is given under subsection (2) of this sec-
tion, the facility shall notify the recipient or guardian that if
the amount in the account, in addition to the value of the
recipient's other nonexempt resources, reaches the dollar
resource limit determined under Title X VI, the recipient may
lose eligibility for SSI medical assistance or benefits under
Title XVI.

(4) ((Aeeumulationtoward-the—Title X VI-limit;)) After
the recipient’s admission to the facility, accumulation toward
the Title X VI limit is permitted only from ((savings—frem))
the clothing and personal incidentals allowance and other
income ((whieh)) that the department specifically designates
as exempt income.

(5) No resident funds may be overdrawn (show a debit
balance). If a resident wants to spend an amount greater than
the facility is holding for the resident, the home may provide
money from its own funds and collect the debt by install-
ments from that portion of the resident's allowance remaining
at the end of each month. No interest may be charged to resi-
dents for such loans.

(6) The facility may not impose a charge against the per-
sonal funds of a Medicare or Medicaid recipient for any item
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or service for which payment is made under the Title XVIII
Medicare program or the Title XIX Medicaid program. In
order to ensure that Medicaid recipients are not charged for
services provided under the Title XIX program, any charge
for medical services otherwise properly made to a recipient's
personal funds shall be supported by a written denial from the
department.

(a) Mobility aids including walkers, wheelchairs, or
crutches requested for the exclusive use by a Medicaid recip-
ient shall have a written denial from the department of social
and health services before a recipient’s personal funds may be
charged.

(b) Requests for medically necessary services and sup-
plies not funded under the provisions of chapter 388-96
WAC or chapter 388-86 WAC (reimbursement rate or cou-
pon system) shall have a written denial from the department
before a Medicaid recipient's personal funds may be charged.

(c) A written denial from the department is not required
when the pharmacist verifies that a drug is not covered by the
program, e.g., items on the FDA list of ineffective or possible
effective drugs, nonformulary over-the-counter (OTC) medi-
cations. The pharmacist's notation to this effect is sufficient.

AMENDATORY SECTION (Amending WSR 90-20-075
(Order 3070), filed 9/28/90, effective 10/1/90)

WAC 388-96-372 The nursing facility may maintain
a petty cash fund originating from resident personal
funds of an amount reasonable and necessary for the size
of the facility and the needs of the residents((-net-te
exeeed-$500:00)). (1) This petty cash fund shall be an imprest
fund limited to one thousand dollars unless the facility dem-
onstrates good cause for the department to grant a higher
limit. All moneys over and above the petty cash limit ((ef
500-00)) shall be deposited intact in an interest bearing
account or accounts maintained for resident personal funds,
separate and apart from any other bank account of the facility
or other facilities. All interest earned on an account contain-
ing resident personal funds shall be credited to such account.

(2) Cash deposits of recipient allowances must be made
intact to the resident personal fund account within one week
from the time that payment is received from the department,
Social Security Administration, or other ((payer)) payer.

(3) Any related bankbooks, bank statements, checkbook,
check register, and all voided and cancelled checks, shall be
made available for audit and inspection by a department rep-
resentative, and shall be maintained by the home for not less
than four years.

(4) No service charges for such checking account shall
be paid by residents or deducted from resident personal
funds.

(5) The resident personal fund account or accounts per
bank shall be reconciled monthly to the resident personal
funds per resident ledgers.

AMENDATORY SECTION (Amending WSR 01-12-037,
filed 5/29/01, effective 6/29/01)

WAC 388-96-708 Reinstatement of beds previously
removed from service under chapter 70.38 RCW—Effect
on prospective payment rate. (1) After removing beds from
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service (banked) under the provisions of chapter 70.38 RCW,
the contractor may bring back into service beds that were pre-
viously banked.

(2) When the contractor returns to service beds banked
under the provisions of chapter 70.38 RCW, the department
will recalculate the contractor's prospective Medicaid pay-
ment rate allocations using the greater of actual days from the
cost report period on which the rate is based or days calcu-
lated by multiplying the new number of licensed beds times
((eighty-five-pereent)) the appropriate minimum occupancy
pursuant to chapter 74.46 RCW times the number of calendar
days in the cost report period on which the rate being recalcu-
lated is based.

(3) The effective date of the recalculated prospective rate
for beds returned to service shall be the first of the month:

(a) ((Before-the-sixteenth-of a-month; shall-be-the-first-of
the-menth)) In which the banked beds returned to service

when the beds are returned to service on the first of the

month; or

(b) ((After-thefifteenth-of a-month;-shall-be-the-first-of
the-menth)) Following the month in which the banked beds
returned to service when the beds are returned to service after
the first of the month.

(4) The recalculated prospective payment rate shall com-
ply with all the provisions of rate setting contained in chapter
74.46 RCW or in this chapter, including all lids and maxi-
mums unless otherwise specified in this section.

(5) The recalculated prospective Medicaid payment rate
shall be subject to adjustment if required by RCW 74.46.421.

(6) After the department recalculates the contractor's
prospective Medicaid component rate allocations using the
increased number of licensed beds, the department will use
the increased number of licensed beds in all post unbanking
rate settings, until under chapter 74.46 RCW and/or this
chapter, the post unbanking number of licensed beds
changes.

AMENDATORY SECTION (Amending WSR 01-12-037,
filed 5/29/01, effective 6/29/01)

WAC 388-96-709 Prospective rate revisions—
Reduction in licensed beds. (1) The department will recal-

culate a contractor’s prospective Medicaid payment rate .

when the contractor reduces the number of its licensed beds
and:

(a) Provides a copy of the new bed license and documen-
tation of the number of beds sold, exchanged or otherwise
placed out of service, along with the name of the contractor
that received the beds, if any; and

(b) Requests a rate revision.

V)] ((

bl elhap Ee.' H é’ P‘EI emell 1 ﬂ.“s Ehaﬁ.‘;’ in.neh;d.mg RH. hdﬁ))
For facilities other then essential community providers which
bank beds under chapter 70.38 RCW, after May 25, 2001,
Medicaid rates shall be revised upward, in accordance with
department rules. in direct care, therapy care. support ser-
vices, and variable return components only, by using the

facility's decreased licensed bed capacity to recalculate mini-
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mum occupancy for rate setting. No rate upward revision

shall be made to operations, property, or financing allowance.
(3) The requested revised prospective Medicaid payment

rate will be effective the first of ((@)) the month((-when-the

new llcense is effectlve when the new llcense is effect.we the
first day of the month ((in-whieh-the licensed-bed-reduetion

eeeurs)); or

(b) ((BeﬁVeeﬂ-thHﬂﬁweﬁth-aﬂd—ﬁhe—eﬂd-ef—the—menth-

lieensed—bed—redueﬁen—eeears)) Following the month the new
license is effective when the new license is effective after the
first day of the month it is issued.

(4) The department will recalculate a nursing facility's
prospective Medicaid payment rate allocations using the
greater of actual days from the cost report period on which
the rate is based or days calculated by multiplying the new

number of licensed beds times ((eighty-five-pereent)) the
appropriate minimum occupancy pursuant to chapter 74.46

RCW times the number of calendar days in the cost report
period on which the rate being recalculated is based.

(5) The revised prospective Medicaid payment rate will
comply with all the provisions of rate setting contained in
chapter 74.46 RCW and in this chapter; including all lids and
maximums, unless otherwise specified in this section.

(6) After the department recalculates the contractor's
prospective Medicaid component rate allocations using the
decreased number of licensed beds, the department will use
the decreased number of licensed beds in all post banking rate
settings, until under chapter 74.46 RCW and/or this chapter,
the post banking number of licensed beds changes.

AMENDATORY SECTION (Amending WSR 01-12-037,
filed 5/29/01, effective 6/29/01)

WAC 388-96-713 Rate determination. (1) Each nurs-
ing facility's Medicaid payment rate for services provided to
medical care recipients will be determined, adjusted and
updated prospectively as provided in this chapter and in
chapter 74.46 RCW. The department will calculate any limit,
lid, and/or median only when it rebases each nursing facility's
July 1 Medicaid payment rate in accordance with chapter
74.46 RCW and this chapter.

(2) If the contractor participated in the program for less
than six months of the prior calendar year, its rates will be
determined by procedures set forth in WAC 388-96-710.

(3) Contractors submitting correct and complete cost
reports by March 31st, shall be notified of their rates by July
Ist, unless circumstances beyond the control of the depart-
ment interfere.

(4) In setting rates, the department will use the greater of
actual days from the cost report period on which the rate is
based or days calculated at ((eightyfive-pereent)) minimum
occupancy pursuant to chapter 74.46 RCW.

Proposed
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(5) Adjusted cost report data from_1999 shall be used for
July 1, 2001 through June 30, 2005 direct care. therapy care

support services, and operations component rate allocations.

AMENDATORY SECTION (Amending WSR 01-12-037,
filed 5/29/01, effective 6/29/01)

WAC 388-96-723 ((Hew-often-will-the-department
eompeare)) Qg_manm_qf the statewide welghted average
payment rate ((for-the-es

the-rate)) for all nursmg faclhtlos wrth the ((statewrde))
weighted average payment rate ((for-the-eapital-and-non-
eapital-portions-of-the-rate)) identified in the Biennial
Appropriations Act((?#)), (1) On a quarterly basis, the
department will compare the statewnde welghted average
payment rate ((fer-th al-g R 0
rate)) for all nursing facnlmes w1th the ((statew-lde)) welghted

average payment rate ((for-the-eapital-and-noneapital-portions
of the-rate)) identified in the biennial appropriations act.

(2) To determine the statewnde welghted average pay-

rate)), the department‘ w111 use total bllled Medlcald days
incurred in the calendar year immediately preceding the cur-
rent fiscal year for the purpose of weighting the July 1 ((eap-

ital-and/or-noneapital)) nursing facilities' rates that have been
adjusted, or updated pursuant to chapter 74.46 RCW and this

chapter.

AMENDATORY SECTION (Amending WSR 99-24-084,
filed 11/30/99, effective 12/31/99)

WAC 388-96-724 ((Hew-mueh)) Advance notice
((will-a))—Nursing facility ((reeeive-efa)) component rate
reduction((#)) taken under RCW 74.46.421, (1) The
department will notify the nursing facility at least twenty-
eight calendar days in advance of the effective date of a
reduction taken under RCW 74.46.421.

(2) A rate reduction taken under RCW 74.46.421 will be
effective the first day of the month following the twenty-
eight calendar day advance notice.

AMENDATORY SECTION (Amending WSR 99-24-084,
filed 11/30/99, effective 12/31/99)

WAC 388-96-725 ((After-a)) RCW 74.46.421 rate
reduction ((whena-will))—A nursing facility's rates

((return-to-their-previouslevel?)), (1) The department will

not reverse any rate reductions taken in accordance with
RCW 74.46.421.

(2) If after a reduction a nursing facility is eligible to
receive an increase in a ((eapital-end/or-neneapital)) compo-
nent rate for some unrelated change (e.g., a change in the
Medicaid case mix index causes the direct care rate to
increase), the department will apply the increase to the rate
reduced by application of RCW 74.46.421.

(3) Reductions made under RCW 74.46.421 are cumula-
tive. The department will reduce the ((espital-and/ornoneap-

ital)) component rates for all nursing facilities without revers-
ing any previous reductions.

Proposed
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AMENDATORY SECTION (Amending WSR 99-24-084,
filed 11/30/99, effective 12/31/99)

WAC 388-96-726 ((ifa)) RCW 74.46.421 nursing
((Faeility's-eapital-and/or-noneapital)) facility component
rates ((are)) below the statewnde welghted average pay-
ment rate ((fer-the-eag :
the-mte)) |dent1ﬁed in the Bnenmal Appropnatmns Act((y

RGW—14=46:431-?-)). (1) Even 1f an 1nd1vndual nursmg facnl-
ity's ((capital-and/or-neneapital)) component rates are below

the statewide weighted average payment rate ((fer-theeapreal
and/or-nonecapital-portion(s)-ef-the-rate)) identified in the
biennial appropriations act, the department will reduce the
nursing facility's ((eapital-apd/erneneapitel-compenent))
rates as required under RCW 74.46.421.

(2) The department will not exempt any nursing facility
from a component rates reduction required by RCW 74.46.-
421 for any circumstance, e.g., billed Medicaid days, under-
spending of the biennial appropriation for nursing facility
rates, etc.

AMENDATORY SECTION (Amending WSR 99-24-084,
filed 11/30/99, effective 12/31/99)

WAC 388-96-730 ((How—wirl-l—t-he—depart-ment-
l-eduee)) Methul.qay_tauﬂlmng a nursmg facility s
Mmmummmmmmm the statewide
welghted average M&M payment rate
is)) to equal ((to)) or b; less than the ((stetemd-e))
weighted average ((for-the-eapital-and/or-noneapital-por-
tion(s)-of- the-rate)) payment rate identified in the Biennial
Appropriations Act((®)), (1) The department will determine

a percentage reducuon factor (PRF) that, when apphed to all
nursing ((

their)) facilities' rates will result ina statew1de welghted aver-
age payment rate ((for-the 8 ; ;
of-theirrates)) that is equal to or less than the ((statew-nde))
weighted average payment rate ((fer-eapi(al—andleﬂreneapm-l
pertion(s)-ofthe-rate)) identified in the biennial appropria-
tions act.

(2) By applying various percentages to ((the—eaprtal
andfor-noneapital-pertion(s)-ef)) the rates for all nursing
facilities, the department will identify ((the—pereentage(s)
that-reduee(s))) a percentage that reduces the statewide

weighted average payment rate ((for-the-capital-and/or-nen-
eapital-portion(s)-of-the-ratete-be)) equal to or less than the

((statewide)) weighted average payment rate ((
and/ornoneepital-portion(s)-of-the-rate

)) identified in the

biennial appropriations act.
(3) The percentage((¢s3)) identified in subsection (2) of
this section will be the PRF((¢s))). To reduce the statewide

average payment rate to less than or equal to the weighted

average payment rate identified in the Biennial Appropria-
tions Act, the department will apply the ((PFR¢s})) PRF
equally to all rate component allocatlons of each nursing

facility's ((eapital-and/e
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AMENDATORY SECTION (Amending WSR 99-24-084,
filed 11/30/99, effective 12/31/99)

~ WAC 388-96-731 ((When-will-the-departmentreduee
all)) Nursing facilities ((eapital-and/or-noneapital-por-
tion(s)-of-their-rates?)). rate reductions pursuant to RCW
74.46.421. (((5))) Under RCW 74.46.421, the department
will reduce the ((eapital-pertion-of the)) rate for each nursing
facility when the statewide weighted average payment rate
((fer—ﬂae—eapim}-pemeﬂ-ef—t-hefete)) for all nursing facilities
exceeds or is likely to exceed the ((statewide)) weighted aver-
age payment rate ((for-the-eapital pertion-of-the-rate)) identi-

fied in the biennial appropriations act.

(((—2—)—Uader—R€-W—74-4642—l—the—éepafmem—mH-feduee

tal-po .)

AMENDATORY SECTION (Amending WSR 01-12-037,
filed 5/29/01, effective 6/29/01)

WAC 388-96-740 ((What-will-the-department-use-a8
the)) Medicaid case mix index—When a facility does not
meet the ninety percent minimum data set (MDS) thresh-
old as identified in RCW 74.46.501((%)). (1) ((3fthe)) When
the department certifies a nursing facility ((is-newly)) as

Medicaid, which was not previously certified as Medicaid
((eestified)) in or after the quarter ((whieh)) that will serve as

the basis for the facility's Medicaid case mix index, then the
department ((rmust)) will use the industry average Medicaid
case mix index for the quarter specified in RCW 74.46.501
(7)(c) as the facility's Medicaid average case mix index.

(2) If the nursing facility does not meet the ninety per-
cent MDS threshold for any other reason, then the department
will use one as the Medicaid case mix index.

AMENDATORY SECTION (Amending WSR 98-20-023,
filed 9/25/98, effective 10/1/98)

WAC 388-96-742 ((When-will-the-department-use))

Licensed beds to compute the ninety percent minimum
data set (MDS) threshold rather than a nursing facility's
quarterly average census((?)). The department will use the
number of licensed beds to compute the ninety percent
threshold of MDS data when:

(1) The reported census as a result of ((data-entry)) errors
exceeds the number of current licensed beds; or

(2) There is a significant discrepancy between the
reported census and the number of current licensed beds.

((IF) A significant discrepancy exists when the census is fifty
percent or less of the number of licensed beds((-a-signifieant

d*sefepaﬂey-eﬂsts))

NEW SECTION .
WAC 388-96-749 Variable return—Quartiles and

percentages. (1) When the department rebases each nursing

facility's July | Medicaid payment rate in accordance with

WSR 04-17-144

chapter 74.46 RCW and this chapter, it applies RCW 74.46.-
433 to set the Variable Return (VR) quartiles and assigns the
designated percentage to the quartile.

(2) Following a July 1 rebasing of all component rates,
the department will not adjust the quartiles or the percentages
assigned to them for any reason, including but not limited to
reversal of cost report adjustments by administrative review
conferences, fair hearings, and/or judicial reviews until the
next July 1 rebasing of all component rates.

AMENDATORY SECTION (Amending WSR 99-24-084,
filed 11/30/99, effective 12/31/99)

WAC 388-96-766 Notification ((ef-retes)). (1) The
department will notify each contractor in writing of its pro-
spective Medicaid payment rate allocation. Unless otherwise
specified at the time it is issued, the Medicaid payment rate
allocation and/or component rate allocation(s) will be effec-
tive from the first day of the month in which it (they) is (are)
issued. (1)) When the department amends a Medicaid pay-
ment rate allocation and/or component rate allocation(s) ((is
amended)) as the result of an appeal in accordance with WAC
388-96-904 ((ﬁ)) m_amggg_eir_at_ w1ll ((be—eﬁ'eeme-as—ef

etive)) have the

've te e a ealed rate.

(2) If a total Medicaid ((payment)) component payment

rate allocation and/or rate allocation(s) is (are) adjusted,

updated or amended after the calendar year in which the

adjustment or update was effective, then the department will

account for any amounts owed through the settlement pro-
cess.

(3)(a) The department shall deem the contractor to have

ived the de ent's notice five calendar days after the

date of the notification letter, unless proof of the date of

ent's potification letter exists, in which

g_mmgw&c_emngﬂ be used. Proof of date of
t' ication must be from an indepen-
dent source that has no stake in the outcome.

(b) When the department has sent notice by certified let-
ter. the department shall deem the contractor to have received
e 's noti lendar days after the date the
U.S. Post Office first attempts to deliver the certified letter

containing the notice of the department's action(s).

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending WSR 01-12-037,
filed 5/29/01, effective 6/29/01)

WAC 388-96-776 Add-ons to the property and
ﬁmﬁng_aﬂmmm payment rate——Capltal lmprove-

meeffeet—:s—te&eems-per-p&aem-d&y-er—gre&tef-)) For new or

cplace buij struction or major renovation

projects begun after July 1, 2001, the contractor must have a
certificate of capital authorization (CCA) issued pursuant to
AC 388- 78 land c ter_74.46 RCW.
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(2)(a) Beginning July 1, 2001, the department shall grént

an add-on to a prospective payment rate for capitalized
improvements done under RCW 74.46.431(12) for all new
or replacement building construction or major renovation

prolect prowded the ((legwleﬁur&spee*ﬁeal-l-y—eppreprmtes

fequese-rs-made)) department gganted the contractor a certlﬁ-
cate of capital authorization (CCA) pursuant to WAC 388-

96-783 for the fiscal year in which the contractor will com-
plete the project and the net rate effect is ten cents per patient

day or greater((—PhySieai-plaﬁt-eapmlmpfevemeMS—mel-ude-

suant “. RE : ;lg 38 HS (]}a);ﬂ? oF E&lﬁ*;"hﬂd _adsht)i)sns of

(b) Rate add-on requests filed with the department or
approved by the certificate of need unit of the department of
health for projects commencing before July 1. 2001 and fin-
ishing after July 1, 2001, are not subject to CCA requirements
set forth in this chapter and chapter 74.46 RCW.

(3) The department may grant a rate add-on to a payment
rate for capital improvements not requiring a CON and a

CCA per subsections (1) and (2) of this section. However,
the capital improvement must have a net rate effect of ten
cents per patient day or greater.

(4) Rate add-ons for all construction and renovation
projects granted pursuant to subsection (1) or (2) of this sec-

tion shall be limited ((in-tetal-amount-each-fiseal-yearto-the
1 lesistati .. £ Frall

y y

fiseal-year)) to the total legislative authorization for capital

construction and renovation projects for the fiscal year (FY)

of the biennium in which the construction or renovation
project will be completed. Rate add-ons are subject to the
provisions of RCW 74.46.421.

((4))) (5) When physical plant improvements made

under subsection (1) or (2) of this section are completed in’

phases, the department shall ((ret)):

(a) Grant a rate add-on in accordance with subsection (6)
of this section for any addition, replacement or improvement
((until)) when each phase is completed and ((fully-utilized))
certified for occupancy for the purpose for which it was
intended((—Fhe-departmentshall));

(b) Limit the rate add-on to ((endy)) the actual cost of the
depreciable tanglble assets meetmg the criteria of RCW
74.46.330 ((and-as-applicable pleted-and
fully-utilized-phase:

)

(c) Add-on construction fees as defined in WAC 388-96-
747 and other capitalized allowable fees and costs for the
completed phase of the project; and

(d) Make the effective date for the rate add-on for the

completed phase the quarterly rate change immediately fol-
lowing the completion and certification for occupancy of the
phase. When the date of the written request for a phase add-
on rate falls after the first quarter immediately following the
completion and certification for occupancy of the phase, the

department will issue the rate add-on retroactive to the first of

Proposed '
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the quarter in which the department received a complete writ-
ten request.
(6) When the construction class of any portion of a

newly constructed building will improve as the result of any
addition, replacement or improvement occurring in a later,
but not yet completed and fully utilized phase of the project,
the most appropriate construction class, as applicable to that
completed and fully utilized phase, will be assigned for pur-
poses of calculating the rate add-on. The department shall not
revise the rate add-on retroactively after completion of the
portion of the project that provides the improved construction
class. Rather, the department shall calculate a new rate add-
on when the improved construction class phase is completed
and fully utilized and the rate add-on will be effective in
accordance with subsection ((€9))) (7) of this section using
the date the class was 1mproved

()=

(7) The contractor requesting ((en—adjustment)) a_rate

add-on under subsection (1) ((ex2))). (2) or (3) of this sec-
tion shall submit a written request to the ((effice-of-rates-man-

agement)) department separate from all other requests and
inquiries of the department, e.g., WAC 388-96-904 (1) and
(5). A complete written request shall include the following:

(a) A copy of documentation requiring completion of the
addition or replacements to maintain licensure or certification
for adjustments requested under subsection (1) of this sec-
tion;

(b) A copy of the new bed license, whether the number
of licensed beds increases or decreases, if applicable;

(c) All documentation, e.g., copies of paid invoices
showing actual final cost of assets and/or service, e.g., labor
purchased as part of the capitalized addition or replacements;

(d) Certification showing the completion date of the cap-
italized additions or replacements and the date the assets
were placed in service per RCW 74.46.360;

(e) A properly completed depreciation schedule for the
capitalized additions or replacement as provided in this chap-
ter; and

(f) When the rate increase is requested pursuant to sub-
section (3) of this section, a written justification for granting
the rate mcrease((—eﬂd
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a6)) .

(8) For rate add-on requests for projects not completed in
phases that are approved pursuant to subsection (7) of this
section and the written request is received:

(a) Within sixty calendar days following the completion
and certification of occupancy of the new or replacement
construction, major renovation, or the acquisition and instal-

WSR 04-17-144

lation (if applicable) of a capital improvement made under
subsection (3) of this section, the effective date of the rate
add-on will be the first of the month following the month in
which the project was completed and certified for occupancy
or acquired and installed; or

(b) More than sixty days following the completion and
certification for occupancy of the new or replacement con-
struction, major renovation project, or the acquisition and
installation (if applicable) of a capital improvement made
under subsection (3) of this section, the effective date of the
rate add-on will be the first of the month following the month

in which the written request was received.
(9) If the initial written request is incomplete, the depart-

ment will notify the contractor of the documentation and
information required. The contractor shall submit the
requested information within fifteen calendar days from the
date the contractor receives the notice to provide the informa-
tion. If the contractor fails to complete the add-on request by
providing all the requested documentation and information
within the fifteen calendar days from the date of receipt of
notification, the department shall deny the request for failure
to complete.

(&) (10) If, after the denial for failure to complete,
the contractor submits ((e)) another written request for a rate
add-on for the same project the date of receipt for the purpose
of applying subsection ((£33)) (8) of this section will depend
upon whether the subsequent request for the same project is
complete, i.e., the department does not have to request addi-
tional documentation and information in order to make a
determination. If a subsequent request for funding of the
same project is:

(a) Complete, then the date of the first request may be
used when applying subsection ((€3))) (8) of this section; or

(b) Incomplete, then the date of the subsequent request
must be used when applying subsection ((€93)) (8) of this sec-
tion even though the physical plant improvements may be
completed and fully utilized prior to that date.

((@2))) (11) The department shall respond, in writing,
not later than sixty calendar days after receipt of a complete
request.

((d3))) (12) If the contractor does not use the funds for
the purpose for which they were granted, the department
((shell)) immediately shall have the right to recoup the mis-
spent or unused funds.

((d4))) (13) When any physical plant improvements
made under subsection (1) or (2) of this section ((results))
result in a change in licensed beds, any rate add-on granted
will be subject to the provisions regarding the number of
licensed beds, patient days, occupancy, etc., included in this
chapter and chapter 74.46 RCW.

(5)Y-All-rate-components-to-fund))

(14) Effective July 1, 2002, except for essential commu-

nity providers. the Medicaid share of nursing facility new
constructlon or refurblshmg prolects ((eefetmg—:-ﬂ—eaeeess—e{E

mg—s&ete—er—feéeml—eemﬁeete-ef—need-eppr)) shall be
based upon a minimum fac111ty occupancy of ((eighty-five))

ninety percent for the ((di 5
wiees;)) operations, property, and financing allowance((—&ﬂd

veriable-return)) component rate allocations((;-during-the-ini-
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same-compenent-rate-alloeations-shall)). For essential com-
munity providers, the Medicaid share of nursing facility new
construction or refurbishing project will be based upon a
minimum facility occupancy of eighty-five percent ((foraH
rate-periods-after-the-initial-rate-peried)) for operations, prop-
erty. and financing allowance component rate allocations.
((€6))) (15) When a capitalized addition or replacement
results in an increased licensed bed capacity during the calen-
dar year following the capitalized addition or replacement:
(a) The department shall ((fer)) determine a nursing
facility's prospective Medicaid:

&) Property((—use—t-he—f&e*ty—s—aﬂaerpﬁed—res&dent—eeea—

ity)) payment rate allocatxon by d1v1d1ng the propem costs

using the greater of actual days from the cost report period on

which the rate being recalculated is based or days calculated
by multiplying the new number of licensed beds times ninety
percent times the number of calendar days in the cost report
period on which the rate being recalculated is based. For
essential community providers, the department shall use
eighty-five percent to calculate days to compare with actual
days; and '

(ii) ((Fhe)) Financing allowance((-—multiply)) payment
rate allocation by multiplying the net invested funds by the

applicable factor in ((aceordance-with)) WAC 388-96-748(3)
and ((éw-tde)) d1v1dmg by the geater of the fac111ty s ((aﬂ&e-

actual days from the cost report period on which the rate

being recalculated is based or on days calculated by multiply-
ing the new number of licensed beds times ninety percent
occupancy times the calendar days in the cost report period
on which the rate being recalculated is based. For essential
community providers, the department shall use eighty-five
percent occupancy to calculate days to compare to actual
days.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending WSR 00-12-098,

filed 6/7/00, effective 7/8/00)

WAC 388-96-782 Exceptional therapy care and
exceptional direct care—Payment. (((:ta)-The-department
0 : onal il horized under WAC
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bilkine ‘ons—including | Limited-to-WAC-388

€2))) For WAC 388-96-781 residents, the department
will pay the resident'’s total rate in effect on December 31,
1999, inflated by the industry weighted average economic
trends and conditions adjustment factor.

NEW SECTION

WAC 388-96-783 Certificate of capital authorization
(CCA). (1)(a) A certificate of capital authorization (CCA) is
a certification from the department for an allocation from the
biennial capital financing authorization for a nursing facil-
ity's new or replacement building construction, or major ren-
ovation project, receiving a certificate of need (CON) or a
CON exemption from the department of health under chapter
70.38 RCW and chapter 246-310 WAC after July 1, 2001.

(b) Issuance of a CCA as required by this regulation and
by chapter 74.46 RCW is necessary before:

(i) Any depreciation resulting from the capitalized addi-
tion is included in a facility's property component rate alloca-
tion, including both determinations under RCW 74.46.435
and property rate add-ons done pursuant to WAC 388-96-
776; and/or

(ii) Any net invested funds associated with the capital-
ized addition are included in the calculation of the facility's
financing allowance rate allocation, including both determi-
nations under RCW 74.46.437 and financing allowance rate
add-ons done pursuant to WAC 388-96-776.

(2) To apply for a CCA, a contractor must submit a writ-
ten application to the nursing home rates section of the office
of rates management (ORM) within the department. The
application must be entirely separate from, and not included
with, any other request or communication. The application
must include:

(a) A description of the proposed new or replacement
construction or major renovation;

(b) A copy of the CON approval, or the determination of
CON exception issued by the department of health for the
construction or renovation;

(c) The amount of money for which the CCA is being
requested; this will presumably be the same amount as
included in the CON approval or exception, but may be dif-
ferent where good cause is shown;

(d) The name of the general contractor who will build the
construction or renovation; and

(e) The anticipated starting and completion dates of the
construction or renovation.

(3) Completed applications for CCAs will be reviewed in
the order received. An application will be deemed completed
as of the date when all required information has been
received by ORM. Within ninety days of the receipt of an
application, ORM will either reject it as incomplete, or act

~ upon it. If more than one CCA application is received on the

same date, priority will first be given to an application from
an essential community provider and then to an application in
relation to the facility which has gone the longest from its last
major renovation or building project.

(4) ORM will accept applications and issue CCAs for
each state fiscal year for which the legislature has enacted
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authorization in the biennial appropriations act as provided
by RCW 74.46.807, subject to the limits of such authoriza-
tion. CCAs for a fiscal year will be issued until the remaining
capital authorization for that year is insufficient to cover any
more applications made for that year. An application denied
because that year's authorization has been depleted may be
resubmitted for a later year, and will be given priority for the
remaining amounts of capital authorization in the later year,
after CCAs already issued for that year. The state fiscal year
runs from July 1 of one calendar year to June 30 of the fol-
lowing calendar year, and is designated by the second calen-
dar year. For example, state fiscal year 2004 (SFY04) runs
from July 1, 2003 through June 30, 2004.

(5)(a) When a CCA has been issued, the contractor must
act to complete the construction or renovation in a timely
manner, consistent with the estimates included in the applica-
tion. The construction or renovation must be completed and
ready for occupancy no later than the last day of the state fis-
cal year for which the CCA is issued. "Ready for occupancy"”
means that all federal, state, and local permits for occupancy
of the buildings by residents have been issued.

(b) The contractor must send the department ORM a
copy of each progress report submitted to the certificate of
need section of the department of health under WAC 246-
310-590, or a regulation adopted as a successor thereto, at the
same time the progress report is filed with the department of
health.

(c) Based upon the application for the CCA and the
progress reports filed with the department of health by the
contractor, ORM will set deadlines for progress of the project
toward completion. ORM may withdraw a CCA if its holder
does not comply with those deadlines in a good faith manner.
A contractor that fails to meet a progress deadline due to its
own action or inaction shall be considered not to have acted
in a good faith manner.

(d) If a CCA is withdrawn by ORM, or if the construc-
tion or renovation is not ready for occupancy by the last day
of the fiscal year for which the CCA was issued, the value of
the construction or renovation will not be included in the
facility's property component or financing allowance rate
allocations, as provided in subsection (1)(b) of this section.
To include the value of the construction or renovation in the
facility's property component or financing allowance rate
allocations, the contractor must seek and obtain another
CCA.

(6)(a) Although they are related, the CON and CCA pro-
cesses are separate. When a CON requires amendment under
department of health requirements, the contractor must notify
ORM. The previously issued CCA will stay in effect. When
the amended CON is issued in an amount greater than the
original CON, the contractor must submit a new CCA appli-
cation to ORM covering only the difference between the
original and amended CONs. This supplemental CCA appli-
cation may reference the original CCA application to the
greatest extent possible, to expedite its filing and review.

(b) The department of health allows the dollar amount of
a CON to be exceeded by the greater of twelve percent or
fifty thousand dollars without requiring an amendment to the
CON. This excess is not automatically reflected in the corre-
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sponding CCA. Any increase in the amount requires an
application for a new CCA.

(c) ORM will review the new CCA application based on
the estimated date of occupancy and the authorization
remaining for the relevant state fiscal year. If there is insuf-
ficient authorization remaining in that fiscal year to fund the
project, ORM will deny the application in whole or in part.

(d) If a contractor's application for a CCA is denied pur-
suant to subsection (c) above, the contractor may resubmit it
for a later state fiscal year and the application will be given
priority as described in subsection (4) of this section.

(7) If ORM withdraws a CCA previously issued, the
amount of that authorization shall be restored to the total cap-
ital authorization available for the state fiscal year against
which the CCA was issued.

(8) An application for a CCA may be considered on an
emergency basis. If the application is approved and a suffi-
cient amount of authorization remains for the relevant fiscal
year, the CCA may be issued without regard to the priority of
the application. Only an application made in relation to a
major renovation project may be considered on an emergency
basis, and then only if it must be completed as soon as possi-
ble to:

(a) Retain a facility's license or certification provided the
net rate effect is ten cents per patient day or greater;

(b) Protect the health or safety of the facility's residents;
or

(¢) Avoid closure if the facility is an essential commu-
nity provider.

AMENDATORY SECTION (Amending WSR 01-12-037,
filed 5/29/01, effective 6/29/01)

WAC 388-96-901 Disputes. (1) If a contractor wishes
to contest the way in which the department applied a statute

or department rule ((fel-&tiﬂg-te-ﬂae-nufsmg—fae*{-y—Medyemd

ment)) to the contractor s c1rcumstances the contractor shall
pursue the administrative review process prescribed in WAC
388-96-904.

(a) Adverse actions taken under the authority of this
chapter or chapter 74.46 RCW subject to administrative
review under WAC 388-96-904 include but are not limited
to:

(i) Determining a nursing facility payment rate;

(ii) Calculating a nursing facility settlement;

(iii) Imposing a civil fine on the nursing facility;

(iv) Suspending payment to a nursing facility; or

(v) Refusing to contract with a nursing facility.

(b) Adverse actions taken under the authority of this
chapter or chapter 74.46 RCW not subject to administrative
review under WAC 388-96-904 include but are not limited to
((those-taken));

. (1) Actions taken under the authority of RCW 74.46.421
and sections of this chapter implementing RCW 74.46.421;

(ii) Case mix accuracy review of minimum data set
(MDS) nursing facility resident assessments, which shall be

limited to separate administrative review under the provi-
sions of WAC 388-96-905;

Proposed
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(iii) Quarterly rate updates to reflect changes in a facil-
ity's resident case mix including contractor errors made in the
MDSs used to update the facility's resident case mix;

iv) Exceptional direct care am codified at WAC
388-96-781; and :

(v) Actions taken under WAC 388-96-218 (2)(c).

(2) The administrative review process prescribed in
WAC 388-96-904 shall not be used to contest or review unre-
lated or ancillary department actions, whether review is
sought to obtain a ruling on the merits of a claim or to make
arecord for subsequent judicial review or other purpose. If an
issue is raised that is not subject to review under WAC 388-
96-904, the presiding officer shall dismiss such issue with
prejudice to further review under the provisions of WAC
388-96-904, but without prejudice to other administrative or
judicial review as may be provided by law. Unrelated or
ancillary actions not eligible for administrative review under
WAC 388-96-904 include but are not limited to:

(a) Challenges to the adequacy or validity of the public
process followed by department in proposing or making a
change to the nursing facility Medicaid payment rate method-
ology, as required by 42 U.S.C. 1396a (a)(13)(A) and WAC
388-96-718;

(b) Challenges to the nursing facility Medicaid payment
system that are based in whole or in part on federal laws, reg-
ulations, or policies;

(c) Challenges to a contractor's rate that are based in
whole or in part ((ef)) on federal laws, regulations, or poli-
cies;

(d) Challenges to the legal validity of a statute or regula-
tion; and ‘

(e) ((Issues-relating-to-ease-mix-neeuraey-review-of min-

0

resident-ense-mix;
(@) ssues-releting-to-eny-aetien)) Actions of the depart-

ment affecting a Medicaid beneficiary or provider that were
not commenced by the office of rates management, aging and
((edult)) disability services administration, for example, enti-
tlement to or payment for durable medical equipment or other
services((+

B . ; Jor- WAC-388-96-218
23¢e)).

(3) If a contractor wishes to challenge the legal validity
of a statute or regulation relating to the nursing facility Med-
icaid payment system, or wishes to bring a challenge based in
whole or in part on federal law, it must bring such action de
novo in a court of proper jurisdiction as may be provided by
law.

AMENDATORY SECTION (Amending WSR 98-20-023,
filed 9/25/98, effective 10/1/98)

WAC 388-96-904 Administrative review—Adjudica-
tive proceeding. (1) Contractors seeking to appeal or take
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exception to an action or determination of the department,
under authority of this chapter or chapter 74.46 RCW, relat-
ing to the contractor's payment rate, audit or settlement, or
otherwise affecting the level of payment to the contractor, or
seeking to appeal or take exception to any other adverse
action taken under authority of this chapter or chapter 74.46
RCW eligible for administrative review under this section,
shall request an administrative review conference in writing
within twenty-eight calendar days after receiving notice of
the department's action or determination. The department
shall deem the contractor to have received the department's
notice five calendar days after the date of the notification let-
ter, unless proof of the date of receipt of the department's
notification letter exists, in which case the actual date of
receipt shall be used to determine timeliness of the contrac-
tor's request for an administrative review conference. The
contractor's request for administrative review shall:

(a) Be signed by the contractor or by a partner, officer, or
authorized employee of the contractor;

(b) State the particular issues raised; and

(c) Include all necessary supporting documentation or
other information.

(2) After receiving a request for administrative review
conference that meets the criteria in subsection (1) of this sec-
tion, the department shall schedule an administrative review
conference. The conference may be conducted by telephone.

(3) At least fourteen calendar days prior to the scheduled
date of the administrative review conference, the contractor
must supply any additional or supporting documentation or
information upon which the contractor intends to rely in pre-
senting its case. In addition, the department may request at
any time prior to issuing a determination any documentation
or information needed to decide the issues raised, and the
contractor must comply with such a request within fourteen
calendar days after it is received. The department may extend
this period up to fourteen additional calendar days for good
cause shown if the contractor requests an extension in writing
received by the department before expiration of the initial
fourteen-day period. The department shall dismiss issues that
cannot be decided or resolved due to a contractor's failure to
provide requested documentation or information within the
required period.

(4) The department shall, within sixty calendar days after
conclusion of the conference, render a determination in writ-
ing addressing the issues raised. If the department is waiting
for additional documentation or information promised by or
requested from the contractor pursuant to subsection (3) of
this section, the sixty-day period shall not commence until
the department's receipt of such documentation or informa-
tion or until expiration of the time allowed to provide it. The
determination letter shall include a notice of dismissal of all
issues which cannot be decided due to a contractor's failure to
provide documentation or information promised or
requested.

(5) A contractor seeking further review of a determina-
tion issued pursuant to subsection (4) of this section shall
apply for an adjudicative proceeding, in writing, signed by
one of the individuals authorized by subsection (1) of this
section, within twenty-eight calendar days after receiving the
department’s administrative review conference determination
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letter. A review judge or other presiding officer employed by
the department's board of appeals shall conduct the adjudica-
tive proceeding.

The department shall deem the contractor to have
received the department’s determination five calendar days
after the date of the administrative review determination let-
ter, unless proof of the date of receipt of the letter exists, in
which case the actual date of receipt shall be used to deter-
mine timeliness of the contractor's application for an adjudi-
cative proceeding. The contractor shall attach to its applica-
tion for an adjudicative proceeding the department's adminis-
trative review conference determination letter. A contractor's
application for an adjudicative proceeding shall be addressed
to the department's board of appeals.

(6) Except as authorized by subsection (7) of this section,
the scope of an adjudicative proceeding shall be limited to the
issues specifically raised by the contractor at the administra-
tive review conference and addressed on the merits in the
department's administrative review conference determination
letter. The contractor shall be deemed to have waived all
issues or claims that could have been raised by the contractor
relating to the challenged determination or action, but which
were not pursued at the conference and not addressed in the
department's administrative review conference determination
letter. In its request for an adjudicative proceeding or as soon
as practicable, the contractor must specify its issues.

(7) If the contractor wishes to have further review of any
issue not addressed on its merits, but instead dismissed in the
department’s administrative review conference determination
letter, for failure to supply needed, promised, or requested
additional information or documentation, or because the
department has concluded the request was untimely or other-
wise procedurally defective, the issue shall be considered by
the presiding officer for the purpose of upholding the depart-
ment's dismissal, reinstating the issue and remanding for fur-
ther agency staff action, or reinstating the issue and rendering
a decision on the merits.

(8) An adjudicative proceeding shall be conducted in
accordance with this chapter, chapter ((388-08)) 388-02
WAC and chapter 34.05 RCW. In the event of a conflict
between hearing requirements in chapter 74.46 RCW and
chapter 388-96 WAC specific to the nursing facility Medic-
aid payment system ((en-the-ene-hand)) and general hearing
requirements in chapter 34.05 RCW and chapter ((388-08))
388-02 WAC ((enthe-otherhand)), the specific requirements
of chapter 74.46 RCW and chapter 388-96 WAC shall pre-
vail. The presiding officer assigned by the department's board
of appeals to conduct an adjudicative proceeding and who
conducts the proceeding shall render the final agency deci-
sion.

(9) At the time an adjudicative proceeding is being
scheduled for a future time and date certain, or at any appro-
priate stage of the prehearing process, the presiding officer
shall have authority, upon the motion of either party or the
presiding officer's own motion, to compel either party to
identify specific issues remaining to be litigated.

(10) If the presiding officer determines there is no mate-
rial issue(s) of fact to be resolved in a case, the presiding
officer shall have authority, upon the motion of either party
or the presiding officer's own motion, to decide the issue(s)

(13]
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presented without convening or conducting an in-person evi-
dentiary hearing. Insuch a case, the decision may be reached
on documentation admitted to the record, party admissions,
written or oral stipulation(s) of facts, and written or oral argu-
ment.

(11) The board of appeals shall issue an order dismissing
an adjudicative proceeding requested under subsection (5) of
this section, unless within two hundred seventy calendar days
after the board of appeals receives the application for an adju-
dicative proceeding:

(a) All issues have been resolved by a written settlement
agreement between the contractor and the department signed
by both and filed with the board of appeals; or

(b) An adjudicative proceeding has been held for all
issues not resolved and the evidentiary record, including all
rebuttal evidence and post-hearing or other briefing, is
closed.

This time limit may be extended one time thirty addi-
tional calendar days for good cause shown upon the motion
of either party made prior to the expiration of the initial two
hundred seventy day period. It shall be the responsibility of
the contractor to request that hearings be scheduled and
ensure that settlement agreements are signed and filed with
the board of appeals in order to comply with the time limit set
forth in this subsection.

(12) Any party dissatisfied with a decision or an order of
dismissal of the board of appeals may file a petition for
reconsideration within ten calendar days after the decision or
order of dismissal is served on such party. The petition shall
state the specific grounds upon which relief is sought. The
time for seeking reconsideration may be extended by the pre-
siding officer for good cause upon motion of either party. The
presiding officer shall rule on a petition for reconsideration
and may seek additional argument, briefing, testimony, or
other evidence if deemed necessary. Filing a petition for
reconsideration shall not be a requisite for seeking judicial
review; however, if a petition is filed by either party, the
agency decision shall not be deemed final until a ruling is
made by the presiding officer.

(13) A contractor dissatisfied with a decision or an order
of dismissal of the board of appeals may file a petition for
judicial review pursuant to RCW 34.05.570(3) or other appli-
cable authority.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 388-96-714 Nursing facility Medicaid
rate allocations—Economic
trends and conditions adjust-

ment factors.

WAC 388-96-728 How will the nursing facil-
ity's "hold harmless" direct

care rate be determined?

WAC 388-96-729 When will the department
use the "hold harmless rate"
to pay for direct care ser-

vices?
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WAC 388-96-732 How will the department
determine whether its notice
pursuant to WAC 388-96-724

was timely?

WAC 388-96-779 Exceptional therapy care—

Designated nursing facilities.

WAC 388-96-780 Exceptional therapy care—

Covered Medicaid residents.
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PROPOSED RULES
ENVIRONMENTAL HEARINGS OFFICE
[Filed August 23, 2004, 9:26 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
14-053.

Title of Rule and Other Identifying Information: The
adoption of permanent procedural rules for the Environmen-
tal and Land Use Hearings Board.

Hearing Location(s): Environmental Hearings Office,
4224 6th Avenue S.E., Building 2, Lacey, WA 98504-0903,
on October 7, 2004, at 11:00 a.m.

Date of Intended Adoption: November 2, 2004.

Submit Written Comments to: Eric Z. Lucas, Environ-
mental Hearings Office, Administrative Appeals Judge,
Rules Coordinator, P.O. Box 40903, Lacey, WA 98504-
0903, e-mail EricL@eho.wa.gov, fax (360) 438-7699, by

.September 30, 2004.

Assistance for Persons with Disabilities: Contact
Administrative Appeals Judge Phyllis McLeod by phone at
(360) 459-6327.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To create perma-
nent procedural rules for the Environmental and Land Use
Hearings Board as required by chapter 43.21L RCW.

Reasons Supporting Proposal: During the 2003 session,
the state legislature adopted ESSB 5776 creating the new
Environmental and Land Use Hearings Board in the Environ-
mental Hearings Office (EHO). The statute requires that the
EHO adopt implementing rules. The rules would govern the
procedural operation of the new board.

Statutory Authority for Adoption: Chapter 43.21L RCW
and RCW 34.05.360.

Statute Being Implemented: Chapter 43.21L RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: The statute requires that the EHO adopt imple-
menting rules. The rules would govern the procedural opera-
tion of the new board.

Name of Proponent: Environmental Hearings Office,
governmental.

Name of Agency Personnel Responsible for Drafting:
Eric Z. Lucas, 4224 6th Avenue S.E., Building 2, Lacey, WA
98504-0903, (360) 459-6327; Implementation and Enforce-
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ment: Robyn Bryant, 4224 6th Avenue S.E., Building 2,
Lacey, WA 98504-0903, (360) 459-6327.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rule is
procedural in nature and does not place new requirements on
those it may affect.

A cost-benefit analysis is not required under RCW
34.05.328. The Environmental Hearings Office is not a
named agency in RCW 34.05.328.

August 20, 2004

Eric Z. Lucas

Administrative Appeals Judge
Rules Coordinator

Chapter 199-08 WAC

PRACTICE AND PROCEDURE—BEFORE THE
ENVIRONMENTAL AND LAND USE HEARINGS
BOARD

PART A
GENERAL

NEW SECTION

WAC 199-08-300 Purpose of this chapter and appli-
cability of the board's rules of practice to the civil rules of
procedure and the rules of evidence. (1) The purpose of
chapter 199-08 WAC is to provide rules of practice before the
environmental and land use hearings board (hereinafter
"board"). The interpretation of these rules may be guided,
where relevant, by the civil rules of superior court (hereinaf-
ter "civil rules") and the rules of evidence for the superior
courts of the state of Washington, as those rules have been
construed by Washington state courts.

(2) Except where in conflict with the board's rules,
Washington statutes regarding pretrial procedures, civil rules
and rules of evidence shall be followed in proceedings before
the board unless the presiding officer determines that the evi-
dence, although in conflict with the rules, is admissible pur-
suant to WAC 199-08-515.

(3) This chapter shall govern practice before the board.
The rules in this chapter are consistent with the model rules
of procedure issued by the office of administrative hearings,
chapter 10-08 WAC except where specifically noted.

NEW SECTION

WAC 199-08-305 Definitions. As used in this chapter
the following terms shall have the following meanings:

(1) "Agency" means any state or local governmental
entity.

(2) "Adjudicative proceeding” means a proceeding
involving an opportunity for hearing before the board as
defined in chapter 34.05 RCW. The terms "appeal," "adjudi-
cative proceeding” and "case" are used interchangeably in
this chapter.

(3) "Board” means the environmental and land use hear-

-ings board, a quasi-judicial body created pursuant to chapter

43._RCW ESSB 5776 and described in WAC 199-08-315.
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(4) "Filing" of a document means actual receipt by the
board during regular office hours. Any document filed with
the board shall contain an affirmation that copies were served
on the appropriate agency, local government and parties. Fil-
ing by facsimile is permitted of documents ten pages or less
if the original document is concurrently mailed or submitted
to a commercial delivery service.

(5) "Final decision” means the highest and last decision
available within the permit agency with respect to a permit
application to the agency, including, but not limited to, deci-
sions resulting from internal appeals available within the

- agency for the permit decision.

(6) "Local government” means any county, incorporated
city or town, which has approved, denied or conditioned any
economic development project subject to ESSB 5776 and as
further defined in subsection (9) of this section.

(7) "Participating permit agency” means any permit
agency in which the applicant for a qualifying project has
filed an application for an environmental or land use permit
that is required for the qualifying project.

(8) "Party” means:

- (a) A person to whom any local government or agency
decision is specifically directed;

(b) A person named as a party to the appeal, or allowed
to intervene or joined as a party by the board;

(c) Any participating permit agency.

(9) "Permit” means any license, permit, certificate, certi-
fication, approval, compliance schedule, or other similar doc-
ument pertaining to any regulatory or management program
related to the protection, conservation, use of, or interference
with the land, air, or water in the state. This document must
be required to be obtained from a state agency or local gov-
ernment, including, but not limited to, counties, cities, and air

" agencies, prior to constructing or operating a qualifying

project. Local government permits include, but are not lim-
ited to, subdivisions, binding site plans, planned unit devel-
opments, shoreline permits or other approvals under RCW
90.58.140, master plan approvals, site plan approvals, per-
mits or approvals required by critical area ordinances, condi-
tional use permits, variances, and site-specific rezones autho-
rized by a comprehensive plan or subarea plan or other equiv-
alent documents however titled or denominated. Local
government permits excluded under this definition include
the adoption or amendment of a comprehensive plan, subarea
plan, legislative actions or development regulations, certifi-
cations by local health districts of water and sewer availabil-
ity, and building, grading, flood hazard, utility connection,
and other nondiscretionary construction permits.

(10) "Permit agency” means any state agency or local
government, including, but not limited to, air agencies,
authorized by law to issue permits.

(11) "Person” means any individual, partnership, corpo-
ration, association, organization, governmental subdivision,
agency or entity of any character.

(12) "Petition for review" is a document that when prop-
erly filed with the board initiates an adjudicative proceeding
before the board.

(13) "Presiding officer” means any member of the board
or an administrative appeals judge who is assigned to conduct
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a conference or hearing by the chairperson or the vice-chair-
person.

(14) "Service" of a document means delivery of the doc-
ument to the other parties to the appeal. Service may be made
in any of the following ways:

(a) Personally, in accordance with the laws of the state,
with a return of service or affidavit of service completed.

(b) First-class, registered or certified mail. Service is
complete upon deposit in the United States mail properly
stamped and addressed. ’

(c) Facsimile transmission with mailing or submission to
a commercial delivery service of copies on the same day.
Service by facsimile is regarded as complete by production of
the confirmation of transmission and evidence of mailing or
submission to a delivery service of the copies.

(d) Commercial delivery service. Service by commer-
cial delivery service is regarded as complete upon delivery to
the delivery company with charges prepaid.

(15) "Qualifying project” means an economic develop-
ment project that is:

(a) Located within a county that in its entirety qualifies
as a distressed area as defined in RCW 43.168.020(3), and a
rural natural resources impact area as defined in RCW
43.160.020;

(b) Designed to provide at least thirty full-time year-
round jobs; and

(c) Designated as a qualifying project by the office of
permit assistance established under chapter 43.42 RCW if a
request for a determination of such designation is made to the
office by the project applicant as provided by law.

NEW SECTION

WAC 199-08-310 Computation of time. (1) In com-
puting any period of time prescribed or allowed by these rules
or applicable statute, the day of the act after which the desig-
nated period of time begins to run is not to be included. The
time within which any act shall be done, as provided by these
rules, shall be computed by excluding the first day and
including the last, unless the last day is a Saturday, Sunday or
a legal holiday, and then it is excluded and the next succeed-
ing day which is neither a Saturday, Sunday nor a legal holi-
day is included. When the period of time prescribed or
allowed is less than seven days, intermediate Saturdays, Sun-
days and legal holidays shall be excluded in the computation.

(2) This section also pertains to the period for filing with
the board any petition for review, petition for declaratory rul-
ing or any other adjudication which this chapter authorizes.

PART B
BOARD ADMINISTRATION AND JURISDICTION

NEW SECTION

WAC 199-08-315 Board membership, function and
jurisdiction. (1) Members. An environmental and land use
hearings board is established within the environmental hear-
ings office created under RCW 43.21B.005. The environ-
mental and land use hearings board shall be composed of six
members, as provided in RCW 90.58.170. The chairperson
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of the pollution control hearings board shall be the chairper-
son of the environmental and land use hearings board. The
members of the environmental and land use hearings board
shall receive the compensation, travel, and subsistence
expenses as provided in RCW 43.03.050 and 43.03.060.

(2) Function and jurisdiction. This board is a quasi-
judicial body with powers of de novo review as authorized by
chapter 43.__ RCW (ESSB 5776) to adjudicate or determine
appeals from any person aggrieved by the granting, denying
or rescinding of a permit issued pursuant to chapter 43.
RCW (ESSB 5776),

(3) Expedited review. The board shall provide expe-
dited review of petitions filed under this chapter. Any matter
reviewed on the decision record must be set for hearing
within sixty days of the date set for submitting the decision
record of all participating permit agencies, absent a showing
of good cause for a different date or a stipulation of the par-
ties. Any matter reviewed de novo must be set for hearing or
trial no later than one hundred twenty days after the initial
hearing date. The board shall issue a final decision and order
within thirty days after the final hearing required in this sec-
tion.

(4) Administrative appeals judges. The chairperson
may appoint any member of the board or an administrative
appeals judge from the environmental hearings office to be
the presiding officer.

(5) This section is intended to be general and informa-
tional only and failure herein to list matters over which the
board has jurisdiction shall not constitute a waiver or with-
drawal of that jurisdiction.

NEW SECTION

WAC 199-08-320 Office hours, telephone number,
telefacsimile number and address of the board. (1) The
administrative business of the board, except rule making, is
performed by the environmental hearings office. To the
extent necessary for rule making, the appeals board holds
regular meetings at 10:00 a.m. on the second Tuesday of each
month at the address set forth below.

(2) The board is organized within the Environmental
Hearings Office, 4224 6th Avenue S.E., Building No. 2 Rowe
Six, Lacey, Washington. The mailing address is:

Environmental and L.and Use Hearings Board

4224 6th Avenue S.E., Building No. 2, Rowe Six

P.O. Box 40903

Lacey, WA 98504-0903

(3) The telephone number of the board is 360-459-6327.
The telefacsimile number is 360-438-7699.

(4) The office hours of the environmental hearings office
are 8:00 a.m. to 5:00 p.m., Monday through Friday, except
for legal holidays.

NEW SECTION

WAC 199-08-325 Public information about practice
before the board and public records. (1) Questions about
board procedures may be directed to the environmental hear-
ings office by e-mail at eho@eho.wa.gov, by regular mail or,
during regular office hours, by telephone or by telefacsimile.
The board's website address is: www.eho.wa.gov.

Proposed

Washington State Register, Issue 04-18

(2) Case files of appeals pending before the board, past
written opinions of the board and other public records main-
tained by the board under chapter 198-12 WAC are available
for public inspection and copying during regular office hours
at the environmental hearings office. The form for requests
for public records is set forth in WAC 198-12-140. Any per-
son seeking to make copies of such public records may copy
the documents at the environmental hearings office for a rea-
sonable charge per page.

PART C
FILING AN APPEAL WITH THE
BOARD AND SERVICE

NEW SECTION

WAC 199-08-335 Types of petitions before the
board. The board is empowered to hear and decide the fol-
lowing:

Petitions for review of final decisions made by state
agencies and local governments on permit applications for
qualifying economic development projects. '

NEW SECTION

WAC 199-08-340 Where to file a petition for review
and number of copies. (1) Proceedings for review under this
chapter shall be commenced by filing a petition with the envi-
ronmental and land use hearings board. An adjudicative pro-
ceeding before the board shall be begun by filing a petition
for review and one copy at the environmental hearings office.
The board shall acknowledge filing of the petition for review
by a stamp and the board's stamp on the petition shall be
prima facie evidence of the date of filing. The board may
thereafter require that additional copies be filed.

(2) Such petition is barred, and the board may not grant
review, unless the petition is timely filed with the board and
timely served on the following persons who shall be parties to
the review of the petition: '

(a) The participating permit agencies, which for pur-
poses of the petition shall be:

(i) If a state agency, the director thereof; and

(i) If a local government, the jurisdiction's corporate
entity which shall be served as provided in RCW 4.28.080;
and :

(b) Each of the following persons if the person is not the
petitioner:

(i) Each person identified by name and address as appli-
cant in the application to the participating permit agencies;

(ii) Each person identified in project application docu-
ments as an owner of the property at issue or, if none, each
person identified as a taxpayer for the property at issue in the
records of the county assessor.

(3) The petition is timely if it is filed and served on all
parties listed in subsection (2) of this section within twenty-
one days of the issuance by the permit agency of the permit
for the qualifying project.

(4) For the purposes of this section, the date on which a
permit decision is issued is:
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(a) Three days after a written decision is mailed by the
permit agency to the project applicant or, if not mailed, the
date on which the permit agency provides notice that a writ-
ten decision is publicly available; or

(b) If (a) of this subsection does not apply, the date the
decision is entered into the public record.

(5) Service on all parties shall be by personal service or
by mail. Service by mail is effective on the date of mailing.
Proof of service shall be by affidavit or declaration under

penalty of perjury.

NEW SECTION

WAC 199-08-350 Contents of the petition for review.
Petitions for review to the board pursuant to chapter 43.
RCW (ESSB 5776) and shall contain:

(1) The name, mailing address, telephone number and
telefacsimile number (if available) of the appealing party, and
of the representative, if any;

(2) Identification of the parties, by listing in the caption
or otherwise. In every case, the agency and/or the local gov-
emment whose decision is being appealed and the person to
whom the decision is directed shall be named as parties;

(3) A copy of the application form without attachments,
which was filed with the local government pursuant to legal
requirements;

(4) A copy of the decision or permit appealed from;

(5) A short and plain statement showing the grounds
upon which the appealing party considers such decision or
permit to be unjust or unlawful;

(6) A clear and concise statement upon which the appeal-
ing party relies to sustain his or her grounds for appeal;

(7) A clear and concise statement of fact demonstrating
that the petitioner has standing to seek board review;

(8) A separate and concise statement of each error
alleged to have been committed;

(9) The relief sought, including the specific nature and
extent;

(10) The signature of the representative of the appealing
party or of the appealing party. The signature of the represen-
tative or the appealing party shall constitute a certificate by
the signatory that the signatory has read the petition and that
it is consistent with civil rule 11;

(11) All pleadings shall be so construed as to do substan-
tial justice.

PARTD
APPEARANCE AND PRACTICE BEFORE THE
BOARD

NEW SECTION

WAC 199-08-385 Persons who may appear before
the board. (1) Any person has the right to represent himself
or herself in a proceeding before the board.

(2) The only persons who are qualified to represent
another person or entity before the board are the following:

(a) Attorneys at law duly qualified and entitled to prac-
tice before the highest court of record of any state.
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(b) An authorized officer, partner, owner, employee or
member of an association, partnership, corporation, organiza-
tion, government agency or local government.

(¢) Legal interns admitted to practice under the applica-
ble admission to practice rules of the Washington state court
rules as long as the conditions and limitations of the applica-
ble rules are satisfied.

(d) Any other individual designated by an entity to serve
as a spokesperson in a case with the approval of the board's
presiding officer.

(3) When an active part, as a representative of a partici-
pating agency, was taken in the same case or proceeding by a
former employee, said former employee of:

(a) Any participating agency; or

(b) A member of the legal staff of a local governmental
agency; or

(c) The attorney general's staff, may not appear in a rep-
resentative capacity on behalf of other parties in a formal
board proceeding, except when permitted by applicable state
conflict of interest laws.

(4) No former member of the board shall, for a period of
one year after the termination of his or her membership, rep-
resent a party before the board on any matter.

~ NEW SECTION

WAC 199-08-390 Appearance by representative. (1)
An attorney or authorized representative as defined in WAC
199-08-385 may appear for a party by either of the following
actions:

(a) Filing a written notice of appearance, a petition for
review or another pleading containing the name of the party
to be represented, and the name, address and telephone num-
ber of the representative; or

(b) Entering an appearance at the time and place of a
conference or hearing on the appeal, and notifying the presid-
ing officer conducting the same of the party to be represented
and the name, address and telephone number of the represen-
tative.

(2) Copies of every written notice of appearance or
pleading that identifies the representative shall be served by
the representative on all other parties or their representatives
of record at the time the original is filed with the board.

(3) Where a petition for review has been filed with the
board by the department of ecology or attorney general, the
attorney general shall, unless the department or attorney gen-
eral notifies the board otherwise, be deemed to have entered
an appearance for the department, and the attorney general
shall be exempt from the requirement of filing and serving a
written notice of appearance.

(4) After a representative appears on behalf of a party,
the board shall serve all future notices, orders and correspon-
dence upon such representative. Service upon the representa-
tive shall constitute service upon the party, except for final
orders, which shall be served on both the party and the repre-
sentative.

(5) After a representative appears on behalf of a party,
and gives notice to all other parties to the appeal, all future
pleadings and correspondence shall be served upon that rep-
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resentative. Service upon the representative shall constitute
service upon the party.

NEW SECTION

WAC 199-08-395 Withdrawal or substitution of rep-
resentatives. An attorney or other representative withdraw-
ing from a case shall immediately so notify the board and all
parties of record in writing, or shall state such withdrawal for
the record at a conference or hearing. Any substitution of an
attorney or representative shall be accomplished by written
notification to the board and to all parties of record, together
with the written consent of the prior attorney or representa-
tive, and if such consent cannot be obtained, a written state-
ment of the reason therefor shall be supplied.

NEW SECTION

WAC 199-08-400 Conduct before the board by rep-
resentatives. All persons who are representing parties before
the board shall conform to the standards of ethical conduct
required of attorneys before the courts of Washington even if
the representative is not an attorney. Representatives who, in
the opinion of the presiding officer, violate those ethical stan-
dards may be reprimanded or sanctioned. Sanctions may
include, among other measures, the imposition of costs and
the exclusion of the representative from the proceedings. The
board may, after notifying the representative and holding a
hearing, take appropriate disciplinary action including, but
not limited to, barring such person from representing another
party in any future board proceedings.

NEW SECTION

WAC 199-08-405 Parties not represented by legal
counsel—Waiver of rules to prevent manifest injustice.
The presiding officer may waive any of these rules, other
than a rule relating to jurisdiction, for any party not repre-
sented by legal counsel where necessary to avoid manifest
injustice.

NEW SECTION

WAC 199-08-410 Presiding officer duties and pow-
ers. It shall be the duty of the presiding officer to conduct
conferences or hearings in cases assigned in an impartial and
orderly manner. The presiding officer shall have the author-
ity, subject to the other provisions of these rules:

(1) To administer oaths and affirmations.

(2) To issue subpoenas and protective orders as provided
in the Administrative Procedure Act.

(3) To rule on all procedural matters, objections and
motions.

(4) To rule on all offers of proof and receive relevant evi-
dence.

(5) To question witnesses called by the parties in an
impartial manner to develop any facts deemed necessary for
a fair and adequate decision.

(6) To secure and present in an impartial manner such
evidence, in addition to that presented by the parties, as
deemed necessary to decide the matter fairly and equitably.
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(7) To take appropriate disciplinary action with respect
to representatives of parties appearing before the board.

(8) To issue orders joining other parties, on motion of
any party, or in the judgment of the presiding officer, when it
appears that such other parties may have an interest in, or
may be affected by, the proceedings.

(9) To consolidate matters for hearing when such consol-
idation will expedite disposition of the matters and avoid
duplication of testimony and when the rights of the parties
will not be prejudiced thereby.

(10) To hold prehearing and settlement conferences.

(11) To permit and regulate the taking of discovery.

(12) To regulate the course of the hearing.

(13) To dismiss a petition for review or take other appro-
priate disciplinary actions, where a party or representative
fails to appear or participate in a prehearing conference, hear-
ing or at any other stage of the appeal proceeding.

(14) To take any other action necessary and authorized
by these rules and the law.

NEW SECTION

WAC199-08-415 Mediation. The board may, on occa-
sion, recommend that the parties to an appeal engage in medi-
ation. One or more parties may also recommend to the other
parties or the presiding officer that mediation occur. Subject
to availability, an administrative appeals judge from the envi-
ronmental hearings office may serve as the mediator for the
board. In the event that the mediation proves unsuccessful
and the case proceeds to hearing, any administrative appeals
judge who served as a mediator will neither preside over the
hearing nor have any contact with the board members regard-
ing the case other than to inform them that the mediation did
not result in a settlement.

NEW SECTION

WAC 199-08-420 Subpoenas. (1) Issuance. Subpoe-
nas may be issued by any member of the board, the presiding
officer assigned to the case or by the attorney of record, as
provided in the Administrative Procedure Act. Each sub-
poena shall be subscribed with the signature of the issuing
person. Parties desiring subpoenas to be signed by the pre-
siding officer or a board member shall make a showing of
general relevance and reasonable scope of the testimony or
evidence sought, shall prepare the subpoenas for issuance,
shall send them to the board's office for signature, and, upon
return, shall make arrangements for service.

(2) Form. Every subpoena shall name the environmen-
tal and land use board and the title of the proceedings, and
shall command the person to whom it is directed to attend and
give testimony or produce designated books, documents, or
things under that person's control at a specified time and
place.

(3) Service. Service of subpoenas to a witness who is
not party to the case shall be made by personally serving a
copy of the subpoena to such person, in accordance with civil
rule 45, and tendering on demand, where entitled to make
such a demand, the fees for one day's attendance and the
mileage allowed by law. All costs shall be paid by the party
seeking the attendance of the witness.
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(4) Proof of service. The person serving the subpoena
shall make proof of service by filing the subpoena and the
required return, affidavit or acknowledgment of service with
the board or presiding officer of the case. Failure to make
proof of service does not affect the validity of the service.

(5) Quashing. Upon motion made promptly (at or
before the time specified in the subpoena for compliance) by
the person subpoenaed and upon notice to the party for whom
the subpoena was issued, the board or its presiding officer
may:

(a) Quash; or

(b) Modify the subpoena if it is unreasonable or requires
evidence not relevant to any matter in issue; or

(c) Condition denial of the motion upon just and reason-
able conditions.

(6) Geographical scope. Attendance of witnesses and
production of evidence may be required from any place in the
state of Washington, at any designated place of hearing.

PART E
PREHEARING PRACTICE

NEW SECTION

WAC 199-08-425 Dismissal of petitions for review on
jurisdictional grounds. (1) Timely filing of the petition for
review, and other petitions within the board's jurisdiction is
required for the board to acquire jurisdiction.

(2) Any party may challenge the jurisdiction of the board
to hear a petition for review on jurisdictional grounds, and the
board may independently raise the jurisdictional issue. The
board may, when satisfied that it does not have jurisdiction,
dismiss the petition for review.

NEW SECTION

WAC 199-08-426 Certification of permit applica-
tions. (1) Within seven days after receipt of service of the
petition filed pursuant to law, the project applicant shall file
with the board and serve on all parties an affidavit certifying
all applications for permits that the project applicant has filed
with participating permit agencies for the qualifying project,
provided, however, that no permit may be included that has
been issued and appealed to an administrative hearings board
or to court prior to the date of service of the petition filed with
the board under this chapter. The board shall request verifi-
cation from the participating agencies of the permit applica-
tions certified in the project applicant's affidavit and of the
expected date for final decision on the permit applications.
Filing of the affidavit shall toll the schedule for hearing by
the board until twenty-one days after issuance of the final
permit decision on the last permit required for the qualifying
project that has been certified in the project applicant's affida-
vit and verified by a participating agency as applied for,
unless the petition filed and served by the petitioner relates to
the final permit decision.
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NEW SECTION

WAC 199-08-427 Initial hearing, jurisdictional
motions and case scheduling,
Initial hearing.

(1) Within seven days after the expiration of the appeal
period for the final permit decision on the last permit required
for the qualifying project, the petitioner shall note an initial
hearing on jurisdictional and other preliminary matters, and,
if applicable, on other pretrial matters. This initial hearing
shall be set no sooner than thirty-five days and not later than
fifty days after the expiration of the appeal period for the final
permit.

(2) The parties shall note all motions on jurisdictional
and procedural issues for resolution at the initial hearing,
except that a motion to allow discovery may be brought
sooner.

(3) The defenses of lack of standing, untimely filing or
service of the petition, lack of good faith or improper purpose
in filing, and failure to join persons needed for just adjudica-
tion are waived if not raised by timely motion noted to be
heard at the initial hearing, unless the board allows discovery
on such issues. .

(4) The parties may waive the initial hearing by schedul-
ing with the board a date for the hearing or hearings on the
merits and filing a stipulated order that resolves the jurisdic-
tional and procedural issues raised by the petition, including
the issues identified in subsections (3) and (5) of this section.

Case schedule order.

(5) The petitioner shall move the board for an order at the
initial hearing that sets the date on which the permit decision
record or records of the applicable permit agency or agencies,
if any, must be submitted, sets a briefing schedule, sets a dis-
covery schedule if discovery is to be allowed, and schedules
a hearing or hearings on the merits.

NEW SECTION

WAC 199-08-428 Stays. (1) Any party may request the
board to stay or suspend an action by a participating permit
agency or another party to implement the decision under
review. The request must set forth a statement of grounds for
the stay and the factual basis for the request.

(2) The board may grant a stay only if the board finds
that:

(a) The party requesting the stay is likely to prevail on
the merits;

(b) Without the stay the party requesting it will suffer
irreparable harm;

(c) The grant of a stay will not substantially harm other
parties to the proceedings; and

(d) The request for the stay is timely in light of the cir-
cumstances of the case.

(3) The board may grant the request for a stay upon such
terms and conditions, including the filing of security, as are
necessary to prevent harm to other parties by the stay.

NEW SECTION

WAC 199-08-429 Discovery. The parties may not con-
duct pretrial discovery except with the prior permission of the
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board, which may be sought by motion, subject to any appli-
cable rules adopted by the board and RCW 34.05.446(3), at
any time after service of the petition. The party requesting
discovery must make a prima facie showing of need. The
board shall strictly limit discovery to what is necessary for
equitable and timely review of the issues.

NEW SECTION

WAC 199-08-430 Correction or amendment of
notice. (1) Within thirty days of receipt by the board, if any
petition for review is found to be defective or insufficient, the
board may require the party filing the petition for review to
correct, clarify or amend the same to conform to the require-
ments of any relevant statutes and the board's rules. The
board may refuse to schedule any conference or hearing
thereon until compliance with such requirements, or may
issue an appropriate order which may include providing for
dismissal of the petition upon failure to comply within a spec-
ified time.

(2) Other amendments and supplemental pleadings shall
conform to civil rule 15.

NEW SECTION

WAC 199-08-435 Intervention. (1) The presiding
officer may grant a petition for intervention by any person at
any time, upon determining that the petitioner qualifies as an
intervenor pursuant to civil rule 24, that the intervention will
serve the interests of justice and that the prompt and orderly
conduct of the appeal will not be impaired.

(2) The presiding officer may impose conditions upon
the intervenor's participation in the proceedings.

NEW SECTION

WAC 199-08-440 Joinder of parties. The presiding
officer shall order the joinder of the permittee, permitting
agency or any other interested person or entity in accordance
with civil rule 19. The presiding officer may also permit the
joinder of persons who are not necessary to the determination
of the appeal in accordance with civil rule 20.

NEW SECTION

WAC 199-08-445 Answers to petitions for review. (1)
A party need not file an answer to a petition for review filed
pursuant to these rules.

NEW SECTION

WAC 199-08-450 Initial hearing and case schedul-
ing. (1) Upon receipt of petitioner's request for an initial hear-
ing, which complies with the requirements of these regula-
tions, the board shall promptly mail to each party a schedul-
ing letter which sets the time and location of the initial
hearing.

(2) In those cases where the presiding officer does not
order a prehearing conference, the letter setting the initial
hearing date and time will be mailed at least thirty-five days
before the initial hearing date. The letter may also set the
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schedule for filing motions and prehearing briefs, and will
notify the parties that an interpreter can be made available,
upon reasonable notice to the board, for a witness or party
who does not speak English or is hearing-impaired. The
scheduling letter will control the subsequent proceedings,
unless modified for good cause by the presiding officer.

(3) In cases where the presiding officer decides to hold a
prehearing conference, the scheduling letter will also notify
the parties of the time and location of the prehearing confer-
ence. The scheduling letter will be mailed at least seven days
before the prehearing conference.

NEW SECTION

WAC 199-08-455 Prehearing conferences. (1) The
purpose of a prehearing conference shall be:

(a) To determine the feasibility of a settlement of the
appeal or, failing settlement;

(b) To prepare the case for hearing by scheduling pre-
hearing deadlines and by identifying the issues, and if possi-
ble, witnesses, exhibits, stipulations, and admissions.

(2) Appearance by a party or by the party's representative
at a prehearing conference is mandatory. If a party fails to
attend a prehearing conference, that is not justified by good
cause, the presiding officer may issue an order of default
against the absent party or other appropriate action.

NEW SECTION

WAC 199-08-460 Case scheduling and prehearing
orders. After an initial hearing or prehearing conference
which has not resulted in settlement, the presiding officer
shall enter a prehearing order. Normally, this will include a
statement of issues, a schedule for filing motions and briefs,
and lists of witnesses and exhibits or provide for filing such
lists, as well as other matters which may bear on the prepara-
tion for hearing. The issues stated in the prehearing order
shall control the subsequent course of the proceedings, unless
modified for good cause by subsequent order.

NEW SECTION

WAC 199-08-465 Settlement and mediation agree-
ments. (1) Where the parties settle an appeal before hearing,
the parties shall prepare a written order of dismissal to which
the settlement agreement is attached, and submit that order to
the board. If the agreement is in accordance with the law, the
board shall enter the order and dispose of the case.

(2) This section also pertains to settlement agreements
reached after mediation.

NEW SECTION

WAC 199-08-470 Use of telephone conferences,
motion hearings and hearings. Upon the motion of any
party or independently, the presiding officer may decide to
conduct any conference, motion hearing or hearing by tele-
phone conference call to promote the fair, speedy and eco-
nomical processing of a matter. If the presiding officer grants
the party's request for a telephone conference, the requesting
party shall initiate and pay for the conference call.
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NEW SECTION

WAC 199-08-475 Motions. (1) An application to the
board for an order shall be by motion which, unless made
during a hearing, shall be in writing, state with particularity
the grounds therefor and set forth the relief sought. Each
written motion shall have appended to it the order which the
motion seeks.

(2) For motions for continuance or for schedule changes,
or other motions that are likely to be uncontested, the moving

party shall affirmatively seek the stipulation of all parties and
present a stipulated order wherever possible.

(3) If the motion is contested, any party may request that
the board hold a motion hearing. At a motion hearing, the
board will consider the arguments of the parties but will not
take evidence. Unless a motion hearing is requested by one
or more parties, or the board independently sets a motion
hearing date, the board will normally decide the motion
exclusively on the parties' written submissions. The motion,
proposed order and other relevant materials shall be filed and
served. Where the hearing coordinator specifies that the
hearing shall be telephonic, the moving party shall originate
the telephonic hearing conference call. The presiding officer
will decide whether or not a motion hearing will be held, and
notify the parties accordingly. '

(4) Unless a scheduling letter or order provides other-
wise, the following schedule governs all written motions
(including any supporting affidavits, memoranda of law, or
other documentation):

(a) All responses to any motion shall be filed and served
ten days from the date the motion is received. The moving
party shall then have seven days from receipt of the response
to file and serve a reply.

(b) In cases where the moving party requests a motion
hearing, all dispositive motions shall be filed and served not
later than twenty-eight days before the motion hearing.

(c) All dispositive motions shall be filed and served not
later than two months before the hearing date, unless the pre-
siding officer by order allows otherwise.

(d) In exigent or exceptional circumstances, a party may
at any time request the board to modify the above schedules
by requesting a scheduling conference (which may be tele-
phonic) with the presiding officer.

(5) The board will decide a motion on the written record
unless the presiding officer orders a motion hearing.

NEW SECTION

WAC 199-08-480 Postponements and continuances
of hearings. (1) Postponement or continuance of a hearing is
within the discretion of the presiding officer, whether con-
tested or uncontested by the parties. The board may postpone
or continue a hearing on its own motion.

(2) The postponement or continuance of a hearing shall
be sought by written motion and according to the procedure
set forth in WAC 199-08-475.

NEW SECTION

WAC 199-08-485 Dismissal, default or withdrawal of
appeal. (1) If a party fails to attend or participate in a hearing
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or other stage of an adjudicative proceeding, the presiding
officer may serve upon all parties a default or other disposi-
tive order which shall include a statement of the grounds for
the order. Within seven days after service of a default or dis-
missal order for failure to attend or participate, the party
against whom it was entered may file a written motion
requesting that the order be vacated and stating the grounds
relied upon.

(2) A petitioner may request to withdraw a petition for
review. Requests before the petitioner rests its case-in-chief
during the hearing are mandatory and afterwards are permis-
sive.

PARTF
HEARINGS

NEW SECTION

WAC 199-08-490 Hearing briefs. Hearing briefs, if
filed, should be submitted to the board at least seven days
before the time of hearing or other such time as the board may
prescribe. An original and six copies must be filed. In all
cases where briefs are filed, a copy shall also be served on the
other parties or their attorneys. The board may permit or
require the filing of additional briefs.

NEW SECTION

WAC 199-08-495 Procedures at hearings. (1) Presid-
ing officer. All hearings shall be conducted by a presiding
officer who shall conduct the hearing in an orderly manner
and rule on all procedural matters, objections and motions.

(2) Testimony under oath. Oaths shall be administered
by the presiding officer or other officer with authority to
administer oaths. All testimony to be considered by the
board shall be sworn or affirmed.

(3) Recording.

(a) An official recording of all evidentiary hearings shall
be made by manual, electronic, or other type of recording
device.

(b) Unofficial use of photographic and recording equip-
ment is permitted at hearings; however, the presiding officer
shall be consulted first and may impose conditions on their
use as necessary to prevent disruption of the hearing.

(4) Order of presentation of evidence.

(a) The presiding officer shall determine the proper order
of presentation of evidence. As a general rule, the petitioning
party shall initially introduce its evidence.

(b) The opposing party shall introduce its evidence after
the petitioner has rested. Rebuttal and surrebuttal evidence
will be received only at the discretion of the presiding officer.

(c) Witnesses may be called out of turn in contravention
of this rule by agreement of all parties.

(5) Opening statements. Unless the presiding officer
rules otherwise, parties shall present an oral opening state-
ment setting out briefly a statement of the basic facts, dis-
putes and issues of the case.

(6) Written statement of qualifications of expert wit-
nesses. Any party who plans to introduce the testimony of
any expert witness at the hearing shall submit as an exhibit to
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the board and all parties at the hearing a written statement of
the qualifications, experience, and expertise of each such
expert witness.

(7) Former employee as an expert witness. No former
employee of a participating permit agency, its legal staff or
legal representative, or the board or the attorney general shall
at any time after leaving the employment with a participating
permit agency appear, except when permitted by applicable
state conflict of interest law, as an expert witness on behalf of
other parties in a formal proceeding in which an active part in
the investigation as a representative of the department or
board was taken.

(8) Objections and motions to strike. Objections to the
admission or exclusion of evidence shall be in short form,
stating the legal grounds of objection relied upon, and the
transcript shall not include extended argument or debate.

(9) Rulings. The presiding officer, on objection or inde-
pendently, shall exclude all irrelevant or unduly repetitious
evidence and all rulings upon objections to the admissibility
of evidence shall be made in accordance with WAC 199-08-
515 through 199-08-535.

NEW SECTION

WAC 199-08-500 Scope and standard of review. (1)
Hearings upon petitions for review shall be quasi-judicial in
nature. The scope and standard of review shall be as follows:

(2) For all permit decisions being reviewed that were
made by quasi-judicial bodies or permit agency officers who
made factual determinations in support of the decisions, after
the conduct of proceedings in which the parties had an oppor-
tunity consistent with due process to make records on the fac-
tual issues, board review of factual issues and the conclusions
drawn from the factual issues shall be confined to the records
created by the quasi-judicial bodies or permit agency officers,
except that:

(3) For decisions described in subsection (2) of this sec-
tion, the records may be supplemented by additional evidence
only if the additional evidence relates to:

(a) Grounds for disqualification of a member of the body

or of the officer that made the permit decision, when such
grounds were unknown by the petitioner at the time the
record was created;

(b) Matters that were improperly excluded from the
record after being offered by a party to a permit decision pro-
ceeding; or

(c) Matters that were outside the jurisdiction of the body
or officer that made the permit decision.

(4) For permit decisions other than those described in
subsection (2) of this section, the board review of the permit
decision shall be de novo on issues presented as error in the
petition.

(5) The board may require or permit corrections of min-
isterial errors or inadvertent omissions in the preparation of
the record.

NEW SECTION

WAC 199-08-510 Provision of interpreters and of
reasonable accommodations to individuals with special
needs. (1) Whenever any person involved in an adjudicative
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proceeding before the board is eligible for an interpreter, as
that eligibility is defined in WAC 10-08-150, or qualifies for
reasonable accommodations as an individual with disabili-
ties, that person shall request an interpreter or other reason-
able accommodations from the presiding officer not later
than three weeks before the date of the hearing, conference or
other situation for which the interpreter or assistance is
needed. The board shall comply with WAC 10-08-150 and
10-08-160(2) regarding the provision of interpreters.

(2) Information about proceedings before the board is
available in alternate format upon request.

NEW SECTION

WAC 199-08-515 Rules of evidence—Admissibility
criteria. (1) Evidence, including hearsay evidence, is admis-
sible if in the judgment of the presiding officer it is the kind
of evidence on which reasonably prudent persons are accus-
tomed to rely in the conduct of their affairs. All relevant evi-
dence is admissible which, in the opinion of the presiding
officer, is the best evidence reasonably obtainable, having
due regard for its necessity, availability and trustworthiness.
In passing upon the admissibility of evidence, the presiding
officer shall give consideration to, but shall not be bound to
follow, the rules of evidence governing civil proceedings in
matters not involving trial by jury in the superior courts of the
state of Washington.

(2) The presiding officer shall exclude evidence that is
excludable on constitutional or statutory grounds or on the
basis of evidentiary privilege recognized in the courts of this
state.

NEW SECTION

WAC 199-08-520 Rules of evidence—Official
notice—Matters of law. The board and its hearing officers,
upon request made before or during a hearing, will officially
notice:

(1) Federal law. The Constitution; congressional acts,
resolutions, records, journals and committee reports; deci-
sions of federal courts and administrative agencies; executive
orders and proclamations; and all rules, orders and notices
published in the Federal Register.

(2) State law. The Constitution of the state of Washing-
ton, acts of the legislature, resolutions, records, journals and
committee reports; decisions of Washington state courts and
administrative agencies; executive orders and proclamations
by the governor; and all rules, orders and notices filed with
the code reviser.

(3) Governmental organization. Organization, territo-
rial limitations, officers, departments, and general adminis-
tration of the government of the state of Washington, the
United States, the several states and foreign nations.

(4) Agency organization. Participating permit agency,
commission or board organization, administration, officers,
personnel, official publications, and practitioners before its
bar.
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NEW SECTION

WAC 199-08-525 Rules of evidence—Official
notice—Material facts. (1) In the absence of controverting
evidence, the board and its hearing officers, upon request
made before or during a hearing, or in a proposed decision,
may officially notice:

(a) Board proceedings. The pendency of, the issues and
position of the parties therein, and the disposition of any pro-
ceeding then pending before or theretofore concluded by the
board;

(b) Business customs. General customs and practices
followed in the transaction of business;

(c) Notorious facts. Facts so generally and widely
known to all well informed persons as not to be subject to rea-
sonable dispute, or specific facts which are capable of imme-
diate and accurate demonstration by resort to accessible
sources of generally accepted authority, including, but not
exclusively, facts stated in any publication authorized or per-
mitted by law to be made by any federal or state officer,
department, or agency;

(d) Technical knowledge. Matters within the technical
knowledge of the board as a body of experts, within the scope
or pertaining to the subject matter of its statutory duties,
responsibilities or jurisdiction.

(2) Request or suggestion. Any party may request, or
the presiding officer may suggest, that official notice be taken
of a material fact, which shall be clearly and precisely stated,
orally on the record, at any prehearing conference or oral

’ hearing or argument, or may make such request or suggestion

by written notice, any pleading, motion, memorandum, or
brief served upon all parties, at any time prior to a final deci-
sion.

(3) Statement. Where an initial or final decision of the
board rests in whole or in part upon official notice of a mate-
rial fact, such fact shall be clearly and precisely stated in such
decision. In determining whether to take official notice of
material facts, the hearing officer may consult any source of
pertinent information, whether or not furnished as it may be,
by any party and whether or not admissible under the rules of
evidence.

(4) Controversion. Any party may controvert a request
or a suggestion that official notice of a material fact be taken
at the time the same is made if it be made orally, or by a
pleading, reply or brief in response to the pleading or brief or
notice in which the same is made or suggested. If any deci-
sion is stated to rest in whole or in part upon official notice of
a material fact which the parties have not had a prior oppor-
tunity to controvert, any party may controvert such fact by
appropriate exceptions if such notice be taken in a petition for
reconsideration if notice of such fact be taken in a final
report. Such controversion shall concisely and clearly set
forth the sources, authority and other data relied upon to
show the existence or nonexistence of the material fact
assumed or denied in the decision.

(5) Evaluation of evidence. Nothing herein shall be
construed to preclude the board or its authorized agents from

'utilizing their experience, technical competence, and special-
ized knowledge in the evaluation of the evidence presented to
them.
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NEW SECTION

WAC 199-08-535 Rules of evidence—Tentative
admission—Exclusion—Discontinuance—Objections.
When objection is made to the admissibility of evidence,
such evidence may be received subject to a later ruling. The
officer conducting the hearing may, either with or without
objection, exclude inadmissible evidence or order cumulative
evidence discontinued. Parties objecting to the introduction
of evidence shall state the precise grounds of such objection
at the time such evidence is offered.

PARTG
DECISIONS BY THE BOARD AFTER HEARING

NEW SECTION

WAC 199-08-540 Contents of the record. The record
before the board in any adjudicative proceeding shall consist
of the decision or order appealed from, the petition for review
therefrom, responsive pleadings, if any, and notices of
appearances, and any other written applications, motions,
stipulations or requests duly filed by any party and written
reports or orders of the presiding officer. Such record shall
also include all depositions, if they are admitted at the hear-
ing, the transcript of testimony as provided in WAC 199-08-
545, and other proceedings at the hearing, together with all
exhibits admitted.

NEW SECTION

WAC 199-08-545 Preparation of transcripts. (1) The
board, in its discretion, may at any time cause a transcript to
be printed, but will not normally do so.

(2) When the board does not cause a transcript to be
printed, it shall be the obligation of the party wishing a tran-
script, or portions of it, to order the same from the board
reporter and assume the printing costs.

NEW SECTION

WAC 199-08-550 Preparation of findings, conclu-
sions and orders. Upon request of the board or presiding
officer proposed findings, conclusions and orders shall be
prepared by counsel and the same shall be based upon the
board's oral or memorandum opinion. The board or presiding
officer may adopt, in whole or in part, the proposed findings,
conclusions and orders or the board may prepare its own find-
ings, conclusions and orders.

NEW SECTION

WAC 199-08-555 Final decisions and orders. (1)
Upon completion of the record and submission of the issues
for decision and order, a written final decision and order con-
curred in by a majority of the board may be adopted which
shall contain findings and conclusions as to each contested
issue of fact and law: Provided, That in the event that the
board considers the record and that four of the members can-
not agree on a decision, the substantive decision under appeal
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will control. The board will formally adopt its final decision
and order.

(2) Copies of the final decision and order shall be mailed
by the board to each party to the petition for review and to the
attorney or representative of record, if any.

NEW SECTION

WAC 199-08-565 Petitions for reconsideration. (1)(a)
After issuance of a final decision, any party may file a peti-
tion for reconsideration with the board. Such petition must
be filed within ten days of mailing of the final decision. The
board may require an answer to the petition. Copies of the
petition for reconsideration, and an answer, if required, shall
be served on the other parties of record.

(b) The filing of a petition for reconsideration does not
stay the effectiveness of the final decision of the board.

(c) In response to a petition for reconsideration, the
board may deny it, or may reverse or modify its decision or
may reopen the hearing. The board is deemed to have denied
the petition if, within twenty days from the date the petition is
filed, the board does not act on the petition or specify a date
by which it will act on the petition.

(2) The time for filing a petition for judicial review does
not commence until disposition of any timely petition for
reconsideration. However, the filing of a petition for recon-
sideration is not a prerequisite for seeking judicial review.

(3) Copies of the final decision and order and of the
board's disposition of any petition for reconsideration shall be
mailed by the board to each party to the appeal and to the
attorney or representative of record.

PARTH
APPEALS FROM BOARD DECISIONS

NEW SECTION

WAC 199-08-570 Time for filing petitions for review
to superior court and court of appeals. (1) Superior court
review. In order to obtain judicial review of a final decision
of the environmental and land use hearings board, a party to
the board case as consolidated shall timely file a petition for
judicial review in the superior court for Thurston County and
timely serve the board and all parties to the proceedings
before the board by personal service or by mail. Such peti-
tion is timely filed and served only if it is filed and served on
all parties within thirty days after the filing of the final deci-
sion and order of the board. Service by mail shall be deemed
effective on the date of deposit with the United States Postal
Service.

(2) Direct review. Any party may apply for direct review
by the court of appeals. An application for direct review must
be filed with the superior court within ten days after the filing
of the petition for judicial review. In considering an applica-
tion for direct review under this chapter, it shall be presumed
that:

(a) The qualifying project presents fundamental and
urgent issues affecting the public interest which require a
prompt determination; and
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(b) Delay in obtaining a final and prompt determination
of such issues would be detrimental to a party and the public
interest.

NEW SECTION

WAC 199-08-580 Certification of record. Within
thirty days of receipt of a copy of the petition for judicial
review to the superior court or notice of acceptance of the
certificate of appealability by the court of appeals, the board
shall certify and transmit to the reviewing court the record
made before the board. Additional time for certification and
transmission of the record may be allowed by the reviewing
court. Normally the record will not include a transcript of the
testimony. Unless the board has caused a transcript to be
printed, arrangements for and costs of the written transcript
shall be the obligation of the party seeking judicial review.
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[Filed August 25, 2004, 11:22 am]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
10-004.

Title of Rule and Other Identifying Information: WAC
458-20-263 Fuel cell, wind, landfill gas, and solar energy
electric generating facilities sales and use tax exemption.

Hearing Location(s): Capital Plaza Building, 4th Floor,
L&P Large Conference Room, 1025 Union Avenue S.E.,
Olympia, WA, on October 5, 2004, at 1:30 p.m.

Date of Intended Adoption: October 12, 2004.

Submit Written Comments to: Gilbert Brewer, Legisla-
tion and Policy, P.O. Box 47467, Olympia, WA 98504-7467,
e-mail gilb@dor.wa.gov, fax (360) 664-0693, by October 5,
2004.

Assistance for Persons with Disabilities: Contact Sandy
Davis no later than ten days before the hearing date, TTY 1-
800-451-7985 or (360) 725-7499.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This rule
describes the retail sales and use tax exemptions provided for
the purchase of machinery and equipment used directly in
generating electricity using fuel cells, wind, landfill gas, or
solar energy as the principal source of power. The statutes
creating the sales and use tax exemptions for alternative
energy sources (RCW 82.08.02567 and 82.12.02567) have
been amended. Those amendments added fuel cells as an
additional qualifying source of electric energy and reduced
the overall generating capacity threshold from 200 kilowatts
to 200 watts. The rule needs to be amended to reflect the cur-
rent statutory provisions. The proposed draft also includes a
definition of "support facilities” and simplifies the language
and construction of the existing rule.

Reasons Supporting Proposal: The proposed rule will
conform to recent statutory amendments and be easier for
department staff and taxpayers to use.
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Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Statute Being Implemented: RCW 82.08.02567 and
82.12.02567.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of Revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Gilbert W. Brewer, 1025 Union Avenue S.E., Suite #544,
Olympia, WA, (360) 570-6133; Implementatnon Alan R.
Lynn, 1025 Union Avenue S.E., Suite #544, Olympia, WA,
(360) 570-6125; and Enforcement: Jan Bianchi, 1025 Union
Avenue S.E., Suite #544, Olympia, WA, (360) 570-6147.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The rule does not
impose any new performance requirement or administrative
burden on any small business.

A cost-benefit analysis is not required under RCW
34.05.328. This is an interpretive rule as defined in RCW
34.05.328. Therefore, no cost-benefit analysis is required.

August 24, 2004

Alan R. Lynn

Rules Coordinator
Interpretation and
Technical Advice Unit

AMENDATORY SECTION (Amending WSR 99-11-106,
filed 5/19/99, effective 6/19/99)

WAC 458-20-263 Fuel cell, ((W)) wind, landfill gas,
and solar energy electric generating facilities sales and

use tax exemption. (((Dntreduction—Thisrule-explains-the
fe%ﬂil-%ﬁe*&ndﬂﬁe—ma(—eaee*npﬂeﬁs—pfem}ee—bym
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3 y

tion-regardless-of-whenthe-lease-was-initiated:))

(1) Introduction. This rule explains the retail sales and
use tax exemptions provided by RCW 82.08.02567 and
82.12.02567 for the sale and/or use of machinery and equip-

ment used directly in generating electricity using fuel cells,
wind, landfill gas. or solar energy as the principal source of
power. These exemptions expire June 30, 2009.

(2) Retail sales and use tax exemptions. The following
exemptions apply for retail sales and use taxes.

(a) For periods before July 1, 2001, the retail sales tax
does not apply to the purchase or lease of machinery and
equipment used directly in generating electricity using wind,

landfill gas, or solar energy as the principal power source, but
only if the purchaser develops with such machinery and

equipment a facility capable of generating at least two hun-
dred kilowatts of electricity.

For this period, RCW 82.12.02567 provided a corre-
sponding use tax exemption for the use of machinery and
equipment for these purposes.

(b) Effective July 1, 2001, the retail sales tax does not
apply to the purchase or lease of machinery and equipment
used directly in generating electricity using fuel cells, wind,
landfill gas, or solar energy as the principal power source, but
only if the purchaser develops with such machinery and
equipment a facility capable of generating at least two hun-
dred watts of electricity. See RCW 82.08.02567.

For this period, RCW 82.12.02567 provides a corre-
sponding use tax exemption for the use of machinery and
equipment for these purposes, except that no use tax exemp-
tion existed with regard to fuel cells until June 10, 2004.
Between July 1, 2001 and June 10, 2004, although the pur-
chase of machinery and equipment used directly in generat-
ing electricity using fuel cells is exempt from sales tax, the
purchaser owes use tax upon the first use in this state of the
machinery and equipment.

3 at is "'machiner ipment?'' "Machin-
ery and equipment” means industrial fixtures, devices. and
support facilities that are integral and necessary to the gener-
ation of electricity using fuel cells, wind, landfill gas. or solar
energy as the principal source of power.

A "support facility" is a part of a building, or a structure
or improvement. used to contain or steady an industrial fix-

ture or device. A support facility must be specially designed
and necessary for the proper functioning of the industrial fix-
ture or device and must perform a function beyond being a
building or a structure or an improvement. It must have a
function relative to an industrial fixture or a device. To deter-
mine if some portion of a building is a support facility, the
parts of the building are examined. For example, a highly
specialized structure, like a vibration reduction slab under
generators in a landfill gas generating facility. is a support
facility. Without the slab, the generators would not function
properly. The ceiling and walls of the building housing the

generator are not support facilities if they only serve to define

the space and do not have a function relative to an industrial
fixture or a device.

"Machinery and equipment” does not include:
(a) The utility grid system;

(b) Hand-powered tools;
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(c) Property with a useful life of less than one vear;

(d) Repair parts required to restore machinery and equip-
ment to normal working order;
(e) Replacement parts that do not increase productivity,

improve efficiency, or extend the useful life of the machinery

and equipment;

(f) Buildings; or

(g) Building fixtures that:

(i) Are permanently affixed to and become a physical
part of a building; but

(ii) Are not integral and necessary to the generation of
electricity.

4 hen_i achine and equipment "used
directly” in generating electricity? Machinery and equip-
ment is used directly to generate electricity when it is used to:

a) Capture the energy of fuel cells, the wind, landfill
gas, or solar energy:

(b) Convert that energy to electricity; or

(c) Store. transform, or transmit that electricity for entry
into or operation in parallel with electric transmission and
distribution systems.

(5) Examples of qualifving machinery and equip-
ment, This subsection provides examples of machinery and
equipment that is used directly in generating electricity and
qualifies for the retail sales tax exemption provided by RCW
82.08.025 nd the use tax exemption provided by RCW
82.12.02567. This list is illustrative only and is not intended
to provide an exhaustive list of possible qualifying machinery

and equipment.
a) Where solar energy is the principal s e of power:

olar modules; power conditioning equi t; batteries;

transformers: power poles: power lines; and connectors to the
utility grid system or point of use.

(b) Where wind is the principal source of power: tur-
bines; blades: generators; towers and tower pads:; substations;
guy wires and ground stays: power conditioning equipment;
anemometers; recording meters: transmitters; power poles:
power lines; and connectors to the utility grid system or point
of use.

(c) Where landfill gas is the principal source of power:
turbines; blades; blowers; burners; heat exchangers; genera-
tors; towers and tower pads; substations: guy wires and
ground stays; pipe; valves: power conditioning equipment;
pressure control equipment: recording meters; transmitters;
power poles; power lines: and connectors to the utility grid
system or point of use.

(d) Where fuel cells are the principal source of power:
fuel cell assemblies; fuel storage and delivery systems; power
inverters; transmitters: transformers: power poles; power
lines; and connectors to the utility grid system or point of use.

(6) Installation charges. Retail sales and use taxes do
not apply to installation charges for qualifying machinery and
eqnipment. This includes charges for labor and services ren-
dered to install the machinery and equipment. However,
there is no exemption for charges for labor and services ren-
dered in respect to constructing buildings or access roads that
may be necessary to install or use qualifying machinery and
equipment. Nor is there an exemption for tangible personal
property used by the buyer to install qualifying machinery

and equipment.
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(1) Required documentation. The prior approval of the
department of revenue is not required to claim the retail sales
tax exemption. The seller, at the time of sale. must retain in
its records an exemption certificate completed by the buyer to
document the exempt nature of the sale. This requirement
may be satisfied by using the department's "buyer's retail
sales tax exemption certificate.” or another certificate with
substantially the same information as it relates to the exemp-
tion provided by RCW 82.08.02567.

A blank exemption certificate can be obtained through
the following means:
a) From the department's
http://dor.wa.gov;
(b) By facsimile by calling Fast Fax at (360) 786-6116 or
(800) 647-7706 (using menu options): or
(c) By writing to: Taxpaver Services. Washington State

Department of Revenue, P.O. Box 47478, Olympia, Wash-
ington 98504-7478.

Internet _website  at

WSR 04-18-036
PROPOSED RULES
DEPARTMENT OF REVENUE
{Filed August 25, 2004, 11:24 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
13-037.

Title of Rule and Other Identifying Information: WAC
458-20-255 Carbonated beverage ((and)) syrup tax.

Hearing Location(s): Capital Plaza Building, 4th Floor,
L&P Large Conference Room, 1025 Union Avenue S.E.,
Olympia, WA on October 5, 2004, at 9:30 a.m.

Date of Intended Adoption: October 12, 2004.

Submit Written Comments to: Gayle Carlson, Depart-
ment of Revenue, P.O. Box 47454, Olympia, WA 98504-
7454, e-mail GayleC @dor.wa.gov, fax (360) 664-0693, by
October 5, 2004.

Assistance for Persons with Disabilities: Contact Sandy
Davis no later than ten days before the hearing date, TTY 1-
800-451-7985 or (360) 725-7499.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
proposing a revision to this rule to remove all references to
the repealed carbonated beverage tax. The current rule rec-
ognizes that the carbonated beverage tax was repealed, but
there is no longer any need for the information to remain in
the rule. The information remaining in the rule has been
reformatted in a more user-friendly manner.

Reasons Supporting Proposal: To eliminate information
that is no longer needed.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Statute Being Implemented: Chapter 82.64 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of Revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Gayle Carlson, 1025 Union Avenue S.E., Suite #544, Olym-
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pia, WA, (360) 570-6126; Implementation: Alan R. Lynn,
1025 Union Avenue S.E., Suite #544, Olympia, WA, (360)
570-6125; and Enforcement: Jan Bianchi, 1025 Union Ave-
nue S.E., Suite #544, Olympia, WA, (360) 570-6147.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The rule does not
impose any new performance requirement or administrative
burden on any business not required by statute.

A cost-benefit analysis is not required under RCW
34.05.328. The proposed rule is not a significant legislative
rule as defined by RCW 34.05.328(5).

August 24, 2004
AlanR. Lynn

Rules Coordinator
Interpretation and
Technical Advice Unit

AMENDATORY SECTION (Amending WSR 98-20-085,
filed 10/6/98, effective 11/6/98)

WAC 458-20-255 Carbonated beverage ((and))
syrup tax. (1) Introduction. ((}a19%4—the-legislature
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beverage-orsyrup-tax-)) This rule explains the carbonated
beverage syrup tax (syrup tax) as imposed by chapter 82.64
RCW. The syrup tax is an excise tax on the number of gal-

lons of carbonated beverage syrup sold in this state, for use in
producing carbonated beverages that are sold at wholesale or

Washington State Register, Issue 04-18

retail in this state. The syrup tax is in addition to all other
taxes.

Except as otherwise provided in this rule, the provisions
of chapters 82.04, 82.08, 82.12 and 82.32 RCW regarding
definitions, due dates, reporting periods. tax return require-
ments, interest and penalties, tax audits and limitations, dis-
putes and appeals, and a]l general administrative provisions
apply to the syrup tax.

This rule provides examples that identify a number of
facts and then state a conclusion regarding the applicability
of the syrup tax. These examples should be used only as a

general guide. The tax results of other situations must be
determined after a review of all facts and circumstances.

2 hat is carbonated beverage syrup? Carbonated
beverage syrup (syrup) is a concentrated liquid that is added

to carbonated water to produce a carbonated beverage.
"Syrup" includes concentrated liquid marketed by manufac-
turers to which purchasers add water, carbon dioxide, or car-
bonated water to produce a carbonated beverage. "Carbon-
ated beverage" includes any nonalcoholic liquid intended for
human consumption that contains any amount of carbon
dioxide. such as soft drinks, mineral or carbonated waters,
seltzers, fruit juices, or frozen carbonated beverages known
as FCBs. "Carbonated beverage" does not include products
such as bromides or carbonated liquids commonly sold as
pharmaceuticals.

(3) When is syrup tax imposed and how is it deter-
mined? Syrup tax is imposed on the wholesale or retail sales
of syrup within this state. The syrup tax is determined by the
number of gallons of syrup sold. Fractional amounts are
taxed proportionally.

(2) When should syrup tax be reported and paid?
The frequency of reporting and paying the syrup tax coin-
cides with the reporting periods of taxpayers for their busi-
ness and occupation (B&O) tax. For example, a wholesaler
who reports B&O tax monthly would also report any syrup
tax liability on the monthly excise tax return.

b) What if I sell both preyviously taxed nontaxed
syrups? Persons selling syrups in this state, some of which
have been previously taxed in this or other states and some of
which have not, may contact the department of revenue
(department) for authorization to use formulary tax reporting.
Prior to reporting in this manner. the person must receive a
special ruling from the department that allows formulary
reporting. Persons selling previously taxed syrups should
refer to subsections (5)(a) and (6) of this rule for information
about an_exemption or credit that may be applicable to such
sales.

(4) Who is responsible for paying the syrup tax? This
subsection explains who is responsible for payment of the
syrup tax for both wholesale and retail sales of syrup in this
state.

(a) Wholesale sales. A wholesaler making a wholesale
sale of syrup in this state must collect the tax from the buyer
and report and pay the tax to the department. If, however, the

wholesaler is prohibited from collecting the tax under the
Constitution of this state or the Constitution or laws of the

United States, the wholesaler is liable for the tax. A whole-
saler who fails or refuses to collect the syrup tax with intent
to violate the provisions of chapter 82.64 RCW. or to gain
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some advantage directly or indirectly is guilty of a misde-
meanor. The buyer is responsible for paying the syrup tax to
the wholesaler. The syrup tax required to be collected by the
wholesaler is a debt from the buyer to the wholesaler, until
the tax is paid by the buyer to the wholesaler. Except as pro-
vided in subsection (5)(b)(ii) of this rule, the buyer is not
obligated to pay or report the syrup tax to the department.

(b) Retail sales. A retailer making a retail sale in this
state of syrup purchased from a wholesaler who has not col-
ected the tax must report and pay the tax_to the department.
Except as provided in subsection (5)(b)(ii) of this rule, the
buyer is not obligated to pay or report the syrup tax to the
department.

(5) Exemptions: This subsection provides information
on exemptions from the syrup tax.

a) Previously taxed . _Any successive sale of pre-
viously taxed syrup is exempt. "Previously taxed syrup" is
syrup on which tax has been paid under chapter 82.64 RCW.

(i) All persons selling or otherwise transferring posses-
sion of taxed synip. except retailers, must separately itemize
the amount of the syrup tax on the invoice, bill of lading, or
other instrument of sale. Beer and wine wholesalers selling
syrup on which the syrup tax has been paid and who are pro-
hibited under RCW 66.28.010 from having a direct or indi-
rect financial interest in any retail business may. instead of a
separate itemization of the amount of the syrup tax, provide a
statement on the instrument of sale that the syrup tax has been
paid. For purposes of the payment and the itemization of the
syrup tax. the tax computed on standard units of a product

e.g.. cases, liters, gallons) may be stated in an amount
rounded to the nearest cent. In competitive bid documents,
unless the syrup tax is separately itemized in the bid docu-
ments, the syrup tax will not be considered as included in the
bid price. In either case. the syrup tax must be separately
itemized on the instrument of sale except when the separate
itemization is prohibited by law.

(ii) Any person prohibited by federal or state law, ruling,
or requirement from itemizing the syrup tax on an invoice,
bill of lading, or other document of delivery must retain the
documentation necessary for_verification of the payment of
the syrup tax.

(iii} A subsequent sale of syrup sold or delivered upon an
invoice, bill of lading, or other document of sale that contains
a separate itemization of the syrup tax is exempt from the tax.
However, a subsequent sale of syrup sold or delivered to the
subsequent seller upon an invoice, bill of lading, or other doc-
ument of sale that does not contain a separate itemization of
the syrup tax is conclusively presumed to be previously
untaxed syrup, and the seller must report and pay the syrup
tax unless the sale is otherwise exempt.

(iv) The exemption for syrup tax previously paid is avail-

able for any person selling previously taxed syrup even
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Company B's subsequent sale is tax exempt even though

Company A has not directly paid Washington's tax but has

used a credit against its Washington liability.

b rup transferred out-of-state. Any syrup that is
transferred to a point outside the state for use outside the state
is exempt. The exemption for the sale of exported syrup may
be taken by any seller within the chain of distribution.

(i) Required documentation, The prior approval of the
department is not required to claim an exemption from the
syrup tax for exported syrup. The seller, at the time of sale,
must retain in its records an exemption certificate completed
by the buyer to document the exempt nature of the sale. This
requirement may be satisfied by using the department's "Cer-
tificate of Tax Exempt Export Carbonated Beverage Syrup."
or another certificate with substantially the same information.
A blank exemption certificate can be obtained through the

following means:
A) From the department's

http://dor.wa.gov;

(B) By facsimile by calling Fast Fax at (360) 705-6705
or (800) 647-7706 (using menu options); or

(C) By writing to: Taxpayer Services, Washington State
Department of Revenue, P.O. Box 47478, Olympia, Wash-
ington 98504-7478.

(ii) The exemption certificate may be used so long_as
some portion of the syrup is exported. Sellers are under no
obligation to verify the amount of syrup to be exported by
their buyers providing such certificates. Buyers providing
exemption certificates for exported syrup agree to become
liable for tax and any associated penalties and interest on
syrup that is not exported.

(iii) Example. Company A sells a previously untaxed
syrup to Company C. Company C provides the seller with a
completed exemption certificate as explained in subsection
{5)(b)(i) of this rule. Company C sells the syrup to Company
D. who provides Company C with an exemption certificate.
Company D decides to not export a portion of the purchased
syrup. Companies A and C can both accept exemption certif-
icates. Company D is responsible for paying syrup tax on the
syrup not exported.

(iv) Persons who make sales of syrup to persons outside
this state must keep the proofs required by WAC 458-20-193
(Inbound and outbound interstate sales of tangible personal
property) to substantiate the out-of-state sales.

c) Taxatio; hibited under the United States Con-
stitution. Persons or activities that the state is prohibited
from taxing under the United States Constitution are exempt.

(d) Wholesale sales of trademarked syrup to bottlers.
Any wholesale sale of a trademarked syrup by any person to
a person commonly known as a bottler who is appointed by

the owner of the trademark to manufacture, distribute, and
sell the trademarked carbonated beverage within a specific

internet _website _ at

though the previous payment may have been satisfied by the
use of credits or offsets available to the prior seller.

(v) Example. Company A sells to Company B a syrup
on which Company A paid a similar syrup tax in another
state. Company A takes a credit against its Washington tax
liability in the amount of the other state's tax paid (see sub-
section (6) of this rule). It provides Company B with an
invoice containing a separate itemization of the syrup tax.

geographic territory is exempt.

6) Credit for s tax paid to another state. Credit
is allowed against the taxes imposed by chapter 82.64 RCW

for any syrup tax paid to another state with respect to the
same syrup. The amount of the credit cannot exceed the tax
liability arising under chapter 82.64 RCW. The amount of
credit is limited to the amount of tax paid in this state upon
the wholesale sale of the same syrup in this state. In addition,
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the credit may not be applied against any tax paid or owed in
this state other than the syrup tax imposed by chapter 82.64
RCW.

(a) What is a state? For purposes of the syrup tax credit,
"state” is any state of the United States other than Washing-
ton, or any political subdivision of another state; the District
of Columbia; and any foreign country or political subdivision
of a foreign country.

b) What is a tax? For
credit, "syrup tax" means a tax that is:

(1) Imposed on the sale at wholesale of syrup and is not
generally imposed on other activities or privileges; and

(ii) Measured by the volume of the syrup.

(c) How and when to claim the credit. Any tax credit
available to the taxpayer should be claimed and offset against
tax liability reported on the same excise tax return when pos-
sible. The excise tax return provides a line for reporting
syrup tax, and the credit must be taken in the credit section
under the credit classification "other credits.” A statement
showing the computation of the credit must be provided. It is
not required that any other documents or other evidence of
entitlement to credits be submitted with_the return. Such

proofs must be retained in permanent records for the purpose
of verification of credits taken.

ses of the s ta
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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Children's Administration)

[Filed August 26, 2004, 3:54 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 00-
22-061.

Title of Rule and Other Identifying Information: Chap-
ter 388-147 WAC, Licensing requirements for pregnant and
parenting teen programs and facilities, Children's Adminis-
tration is proposing minimum licensing requirements for spe-
cific type of independent-living programs/facilities for preg-
nant and parenting teens. The current maternity home-group
home minimum licensing requirements do not meet the need
or fully describe this type of licensed facility.

Hearing Location(s): Blake Office Park East, Rose
Room, 4500 10th Avenue S.E. (behind Goodyear Courtesy
Tire), Lacey, WA, on October 26, 2004, at 10:00 a.m.

Date of Intended Adoption: Not earlier than October 27,
2004.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504, delivery 4500
10th Avenue S.E., Lacey, WA, e-mail fernaax @dshs.wa.gov,
fax (360) 664-6185, by 5:00 p.m., October 26, 2004.

Assistance for Persons with Disabilities: Contact Fred
Swenson, DSHS Rules Consultant, by October 22, 2004,
TTY (360) 664-6178 or (360) 664-6097. ’

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Chapter 388-147
WAC, Licensing requirements for pregnant and parenting

Proposed
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teen programs and facilities, is a new WAC chapter and was
developed to provide the appropriate minimum licensing
requirements for independent living facilities where teen
families live in apartment-like settings. The anticipated
effect is that the department will have a set of minimum
licensing requirements that properly address the needs of sev-
eral programs that are either licensed as a maternity group
home or are unlicensed.

Reasons Supporting Proposal: The proposed WAC
chapter provides licensing requirements for facilities that are
currently not adequately covered in Children's Administra-
tion's current licensing chapters.

Statutory Authority for Adoption: RCW 74.15.030.

Statute Being Implemented: Chapter 74.15 RCW.

Rule is not necessitated by federal law, federal or state
court decision. :

Name of Proponent: Department of Social and Health
Services, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Jean L. Croisant, P.O. Box 45710,
Olympia, WA 98504-5710, (360) 902-7992; and Enforce-
ment: Division of Licensed Resources, P.O. Box 45700,
Olympia, WA 98604-5700 [98504-5700].

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Children's Administra-
tion conducted a survey of all group care providers, child-
placing agencies, staffed residential homes, forty-four mem-
ber workgroup outlining the proposed changes. It was deter-
mined from the survey results that fewer than half a dozen
agencies would be affected and that any costs would be
minor. The preparation of a comprehensive small business
economic impact statement is not required.

A cost-benefit analysis is required under RCW
34.05.328. A preliminary cost-benefit analysis may be
obtained by contacting Jean L. Croisant, CA Rules Coordina-
tor and Licensing Standards Program Manager, P.O. Box
45710, Olympia, WA 98504-5710, phone (360) 902-7992,
fax (360) 902-7903, e-mail loje300@dshs.wa.gov.

August 23, 2004
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

Reviser's note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 04-19 issue of the Register.

WSR 04-18-046
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF
" SOCIAL AND HEALTH SERVICES

(Economic Services Administration)
{Filed August 26, 2004, 3:58 p.m.]

The Economic Services Administration, Division of
Child Care and Early Learning requests the withdrawal of
proposed new section, WAC 338-296-0310 and the proposed
repeal of WAC 388-155-080 as filed in WSR 04-07-134.



Washington State Register, Issue 04-18

The proposed new rule is being revised and will be repro-
posed, along with the repealed rule, at a later date.

Brian Lindgren, Manager

Rules and Policies Assistance Unit

WSR 04-18-062
PROPOSED RULES
DEPARTMENT OF
RETIREMENT SYSTEMS
[Filed August 27, 2004, 4:24 p.m.)

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
18-013.

Title of Rule and Other Identifying Information: Vari-
ous rules in chapter 415-112 WAC, Teachers' retirement sys-
tem.

Hearing Location(s): Department of Retirement Sys-
tems, 6835 Capitol Boulevard, Conference Room 115, Tum-
water, WA, on October 6, 2004, at 10:00 p.m.

Date of Intended Adoption: No sooner than October 7,
2004.

Submit Written Comments to: Leslie L. Saeger, Rules
Coordinator, Department of Retirement Systems, P.O. Box
48380, Olympia, WA 98504-8380, e-mail leslies@drs.wa.
gov, fax (360) 753-3166, by 5:00 p.m. on October 6, 2004.

Assistance for Persons with Disabilities: Contact Leslie
L. Saeger, Rules Coordinator, by September 28, 2004, TDD
(360) 664-7291, TTY (360) 586-5450, phone (360) 664-
7291.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
the proposed rules is to eliminate any confusion regarding the
use of the term "school year" in teacher's retirement system
WAC: by:

(1) Removing the definition of "school year";

(2) Removing the term "school year" and substituting the
term "fiscal year” where appropriate for TRS Plan 1;

(3) Removing the term "school year" and substituting
"September through August” where appropriate for TRS Plan
2 and 3; and

(4) Removing the term "school year" where it is unnec-
essary.

Additionally, the changes clarify eligibility requirements
and the method for computing earnable compensation for
TRS Plan 1 part-time employees (RCW 41.32.345), includ-
ing special provisions for teachers who work in extended
school year programs; and to rewrite rules to reflect current
policy and clear writing standards.

Statutory Authority for Adoption: RCW 41.50.050(5).

Statute Being Implemented: Chapters 41.32 and 41.34
RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of Retirement Sys-
tems, governmental.

Name of Agency Personnel Responsible for Drafting:
Leslie Seager, P.O. Box 48380, Olympia, WA 98504-8380,
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(360) 664-7291; Implementation and Enforcement: Dorothy
Bailey, P.O. Box 48380, Olympia, WA 98504-8380, (360)
664-7291.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. These rules have no
effect on businesses.

A cost-benefit analysis is not required under RCW
34.05.328. The Department of Retirement Systems is not one
of the named departments in RCW 34.05.328.

August 27, 2004

Leslie Saeger

Rules and

Contacts [Contracts] Coordinator

AMENDATORY SECTION (Amending WSR 02-18-046,
filed 8/28/02, effective 9/30/02)

WAC 415-112-015 Definitions. (1) All definitions in
RCW 41.32.010 and WAC 415-02-030 apply to terms used
in this chapter. Other terms relevant to the administration of
chapter 41.32 RCW are defined in this chapter.

(2) "Annual leave" means leave provided by an
employer for the purpose of taking regularly scheduled work
time off with pay. Annual leave does not usually include
leave for illness, personal business if in addition to and differ-
ent than vacation leave, or other paid time off from work.
However, if an employer authorizes only one type of leave,
covering paid leave for vacation, illness, and any other
excused absence from work, such leave will be considered
annual leave for purposes of RCW 41.50.150.

3) ((Geﬂ&aet—peﬁed—fef—'th—l—membefs—as—ﬁsed—iﬂ

¢4)) Ineligible position means a position which does
not qualify as an eligible position under RCW 41.32.010.

((639)) (4) Pension benefit means that portion of a
retiree's monthly retirement allowance that is funded by the
state of Washington and the retiree's former employer or
employers.

((¢6))) (5) Public educational institution means a
school district, the state school for the deaf, the state school
for the blind, educational service districts, institutions of
higher education, or community colleges.

((R)) (6)(a) Public school as defined in RCW
41.32.010 includes school districts, educational service dis-
tricts, the state school for the deaf, and the state school for the
blind but does not include the office of the superintendent of
public instruction.

(b) As applied to other TRS employers, "public school"
means an institution, fifty percent or more of whose employ-
ees are "qualified to teach,” whose primary function is to edu-
cate students. See subsection (8) of this section.

(%)) (1) Qualified to teach as used under RCW
41.32.010 means either:

(a) Having the authority to provide instruction at a com-
mon school as defined under RCW 28A.150.020 pursuant to:

(i) A valid teaching certificate issued by the office of the
superintendent of public instruction under WAC 180-75-055;
or
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(ii) A permit to teach issued by lawful authority of this
state under RCW 28A.405.010; or

(b) Being employed under a contract to teach with an
institution of higher education as defined in RCW
28A.150.020.

((9Y)) (8) Reportable compensation means earnable
compensation as that term is defined in RCW 41.32.010(10).

1)) (9) Service in an administrative or supervisory
capacity as used under RCW 41.32.010 and in this chapter:

(a) Means:

(i) Service in a managerial role relating to the adminis-
tration of a public school; or

(ii) Service involving the exercise of direction over
employees of the public school.

(b) Includes, but is not limited to, service as: Principal,
assistant principal, superintendent, assistant superintendent,
personnel manager and business manager.

((62))) (10) Service in an instructional capacity
means a qualified teacher performing services as a classroom
teacher.

Washington State Register, Issue 04-18

((&3Y)) (11) Spousal consent requires written evidence
that the married member's spouse consents to the retirement
option selected by the member. The spouse’s notarized signa-
ture on the retirement application, duly executed and filed
with the department, ((shalt)) constitutes "((speusal-consent))
written evidence."

((d4))) (12) System acronyms used in this chapter are
defined as follows:

« "PERS" means the public employees’ retirement sys-
tem.

« "SERS" means the school employees' retirement sys-
tem.

» "TRS" means the teachers' retirement system.

AMENDATORY SECTION (Amending WSR 02-18-046,
filed 8/28/02, effective 9/30/02)

WAC 415-112-125 If I am eligible, how can I estab-
lish membership? (1) If you met the conditions in the fol-
lowing table, you established TRS membership. Your
plan status depends upon the date you established member-
ship, as indicated in the following table:

Period of Ser-
vice Type of Employment Plan
Prior to If you were contracted to teach full-time you were mandated into membership. Plan 1
10/01/774 If you were employed under a less than full-time contract and you exercised your option
to establish membership prior to 10/01/77, you had the option to apply for membership
under RCW 41.32.240, if you worked 90 or more full-time days % during a fiscal year.
10/01/77 If you were contracted to teach full-time you were required to be a member. Plan 2
through If you were employed as a substitute teacher or under a less than full-time contract, you
06/06/90 have the option to apply for membership under RCW 41.32.240 if you worked a minimum
of 90 full-time days b during a ((sehoe})) fiscal year, provided 1 month had at least 90
hours.
6/07/90 You must have been employed in an eligible position as defined in Section 2, Chapter 274, | Plan 2
through Laws of 1990, (requiring two or more consecutive months of at least 90 hours of compen-
08/31/91 sated employment each month during ((a-seheel-year)) an annual period September
through August).
For substitute teachers: If you met the above criteria, you may apply for membership and
service credit under RCW 41.32.013 and WAC 415-112-140.
9/01/91 You must be employed in an eligible position (requiring at least 5 months of 70 hours or | Plan 2
forward more of compensated employment each month during ((a-seheel-year)) an annual period
September through August).
For substitute teachers: If you meet the above criteria, you may apply for membership/ser-
vice credit under RCW 41.32.013 and WAC 415-112-140.
7/01/96 You must be employed in an eligible position (requiring at least 5 months of 70 hours or | Plan 3
more of compensated employment each month during ((the-sekoel-year)) an annual period
September through August).
For substitute teachers: If you meet the above criteria, you may apply for membership/ser-
vice credit under RCW 41.32.013 and WAC 415-112-140.

1Lyf you previously established Plan I membership as detailed above, you may reestablish Plan 1 membership after October 1, 1977.
z "Ninety days of employment,” under RCW 41.32.240 and this section means either:
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(a) Ninety full-time calendar days, or the equivalent, dur-
ing a ((seheel)) fiscal year if you were employed as a teacher
under a contract; or

(b) Ninety full-time days of actual, compensated service,
or the equivalent, during a ((seheet)) fiscal year if you were
employed as a substitute teacher.

(c) The "equivalent” of a full-time day of employment
under (2) and (b) of this subsection is the sum of partial days
which, when added together, equals one full-time day.

(2) Defined terms used. Definitions for the following
terms used in this section may be found in the sections listed.

(a) "Member" - RCW 41.32.010.

(b) "Eligible position" - RCW 41.32.010.

(¢) "Employer” - RCW 41.32.010.

(d) "Full-time" - RCW 41.32.240

(e) "Service" - RCW 41.32.010.

(f) "Substitute teacher” - RCW 41.32.010.

(g) "Teacher" - RCW 41.32.010.

((thy—Sehool-year—WAC45-112-015-))

AMENDATORY SECTION (Amending WSR 00-10-015,
filed 4/21/00, effective 5/22/00)

WAC 415-112-140 Am ] eligible for membership and
service credit as a substitute teacher? (1) You may apply
for membership and service credit in TRS as a substitute
teacher if you meet eligibility criteria.

(a) TRS Plan 1.

(i) If you are a former Plan 1 member, you may apply to
reestablish Plan 1 membership if you work ninety or more
full-time days during a ((sehee})) fiscal year as a teacher.

(ii) If you are a Plan 1 member, you may apply to the
department for service credit in Plan 1 as a substitute teacher
if you work a minimum of twenty full-time days during a
((sehoel)) fiscal year.

(b) TRS Plan 2.

(i) You may apply to the department for membership in
Plan 2 if you:

(A) Work at least seventy hours for five or more months

during ((a-sehoel-year)) an annual period September through
August; or

(B) Worked at least ninety hours for two consecutive
months during the ((sehoel-year)) period of September 1,
1990, through August 31, 1991.

(ii) If you have previously established membership in
Plan 2 and have not withdrawn your contributions, you may
apply to the department for service credit based on any com-
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pensated employment you earn as a substitute teacher ((dus-
ing-a-school-yesr)).

(c) TRS Plan 3.

(1) You may apply to the department for membership in
Plan 3 if you:

(A) Began employment after July 1, 1996; and

(B) Work at least seventy hours for five or more months

during ((a-seheel-year)) an annual period September through
August.

(ii) If you have established membership in Plan 3, either
by transferring from Plan 2 or establishing membership after
July 1, 1996, you may apply to the department for service
credit based on any compensated employment you earn as a
substitute teacher ((during-asehool-year)).

(2) To apply, you must submit your employer's quar-
terly reports to the department at the end of a year.

(a) To apply for membership and service credit as a sub-
stitute teacher, you must submit your employer's quarterly
reports to the department no earlier than:

(1) June 30 of the year for which you are applying for
Plan 1 service credit; or

(i) August 31 of the year for which you are applying for
Plan 2 or Plan 3 service credit.

(b) Your employer cannot report your service and earn-
ings history as a substitute teacher to the department through
the retirement system monthly reporting system unless you
are also employed in a separate, eligible position with the
same employer. :

(3) Defined terms used. Definitions for the following
terms used in this section may be found in the sections listed.

(a) "Member" - RCW 41.32.010.

(b) "Service" - RCW 41.32.010.

(c) "Substitute teacher” - RCW 41.32.010.

(d) "Teacher” - RCW 41.32.010.

AMENDATORY SECTION (Amending WSR 02-18-046,
filed 8/28/02, effective 9/30/02)

WAC 415-112-155 If I work concurrently in ((beth))
a TRS position and PERS position ((during-the-seme
sehoel-year)), which system will I be in? (1) If you work
concurrently in ((beth)) a TRS and PERS position ((during
the-same-sehool-year)), your membership status and the
nature of your positions will determine the system your
employer will report you in. You will be reported in either
TRS or PERS according to the following tables:

Former TRS Plan 1 Members 4

Type of
Employer(s)

Type of
Employment Z

System You Will Be Reported In

A substitute or less than full- Same employer

time teaching position and a

PERS-eligible position

PERS - for both positions.

[35)
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Type of
Employment

Type of
Employer(s)

System You Will Be Reported In

Separate TRS employers

PERS - for PERS position only. Your substitute part-time posi-
tion is not reported unless you qualify for and ((eleet)) choose to
establish TRS membership under RCW 41.32.240.

If you ((eleet)) choose to establish TRS membership, your
employers will report you in TRS for both positions. Any previ-
ously reported service credit and compensation in PERS will be
transferred to TRS.

A TRS employer and
non-TRS employer

PERS - for PERS position only. Your substitute part-time posi-
tion is not reported unless you qualify for and ((eleet)) choose to
establish TRS membership under RCW 41.32.240.
If you ((eleet)) choose to establish TRS membership, you must
((eleet)) choose either to:
1. Have your TRS service reported in PERS and receive ser-
vice credit in PERS for both positions;

or
2. Have your TRS service reported in TRS and not receive ser-
vice credit for the PERS position.

A full-time teaching position
and an eligible PERS position

Same employer

TRS - for both positions.

Separate TRS employers

TRS - for both positions.

A TRS employer and
non-TRS employer

You must ((eleet)) choose to:
1. Have your TRS service reported in PERS and receive ser-
vice credit in PERS for both positions;
or
2. Have your TRS service reported in TRS and not receive ser-

vice credit for the PERS position.

TRS Plan 1 Members
Type of Type of
Employment Z Employer(s) System You Will Be Reported In
A full-time or less than full-time | Same employer TRS - for both positions.
TRS position and an eligible PERS | Separate TRS TRS - for both positions.
position employers
A TRS employer and | You must ((eleet)) choose either to:
non-TRS employer 1. Have your TRS service reported in PERS and receive ser-

vice credit in PERS for both positions;

or
2. Have your TRS service reported in TRS and not receive ser-
vice credit for the PERS position.

A full-time or less than full-time
TRS position and an ineligible

Same employer

TRS - for both positions.

PERS position Separate TRS TRS - for both positions.
employers .
A TRS employer and | TRS - for the TRS position only; your ineligible PERS position
non-TRS employer is not reportable.

Proposed
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TRS Plan 2 Members
Type of Type of
Employment Employer(s) System You Will Be Reported In
An eligible TRS position and an | Same employer TRS - for both positions.
ineligible PERS position Separate TRS employ- | TRS - for TRS position only; your ineligible PERS position is not
ers reported.

A TRS employer and
non-TRS employer

TRS - for TRS position only; your ineligible PERS position is not
reported.

An eligible TRS position and an | Same employer TRS - for both positions.
eligible PERS position Separate TRS employ- | TRS - for both positions. ¥
ers
A TRS employer and | You must ((eleet)) choose either to:
non-TRS employer 1. Have your TRS service reported in PERS and receive service
credit in PERS for both positions;
or .
2. Have your TRS service reported in TRS and not receive ser-
vice credit for the PERS position.
PERS Members
Type of Type of
Employment Employer(s) System You Will Be Reported In
An eligible PERS position and an ineli- | Same employer PERS - for both positions.
gible TRS or substitute position . Separate TRS PERS - for the PERS position only, ((anless-you-qualify-for
employers aRa-e1ec :“:;“ ""‘;““.‘ "'-Z tHe-€RaG0O €
seheolyearunder WAC-415-112-125¢(1))) unless you qualify
for and elect to establish membership in TRS under WAC
415-112-125(1).
(( ou-elee :A.....
A TRS employer | PERS - for the PERS position only. You will not be reported
and non-TRS for the TRS position unless you ((eleet)) choose to either:
employer 1. Have your TRS service reported in PERS and receive ser-

vice credit in PERS for both positions:

or
2. Have your TRS service reported in TRS and not receive
service credit for the PERS position.

Neither TRS Nor PERS Member

Type of
Employment %

Type of
Employer(s)

System You Will Be Reported In

An ineligible TRS and an ineligible
PERS position

Same employer

TRS - for both positions if the positions combined, qualify as
an eligible position.

Separate employ-
ers, TRS or non-
TRS

Neither position reported.
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Neither TRS Nor PERS Member

Type of Type of
Employment # Employer(s) System You Will Be Reported In
A substitute teaching position and an Same employer Neither position reported. However, if you qualify, you may
ineligible PERS position ((eleet)) choose to establish membership in TRS ((at-the-end-
ofthesehoolyear)) for your substitute teaching position under
RCW 41.32.013 and WAC 415-112-140.
Separate employ- | Neither position reported. However, if you qualify, you may
ers, TRS or non- ((eleet)) choose to establish membership in TRS ((at-the-end-
TRS ofthe-sehoelyear)) for your substitute teaching position under
RCW 41.32.013 and WAC 415-112-140.

1 “Former TRS 1 member", as used here, means you terminate your mem-
bership by withdrawing your contributions.

2 Means during the same ((sehoel-yeas)) time period.

3 EXAMPLE: A TRS Plan 2 member teaches in an eligible position and
during the summer, she works for a state agency in an eligible position under
PERS. Because the member has established membership in TRS Pjan 2
through employment as a teacher, her state agency employer must report her
service and compensation from the PERS position to the Department in TRS
Plan 2.

EXAMPLE: A TRS Plan 2 member is employed concurrently by School
District A in an eligible TRS position and by School District B in an eligible
PERS position. Because he is a TRS Plan 2 member, School District B
employer must report his service and compensation from the PERS position
to the Department in TRS Plan 2. If the member terminates his employment
in the TRS position with School District A, School District B will report him
in PERS for the PERS position.

(2) Defined terms used. Definitions for the following
terms used in this section may be found in the sections listed.

(a) "Eligible position" - RCW 41.32.010 (TRS); RCW
41.40.010 (PERS).

(b) "Employer” - RCW 41.40.010 (PERS); RCW
41.32.010 (TRS).

(c) "Full time" - RCW 41.32.240.

(d) "Ineligible position" - WAC 415-112-015 (TRS);
RCW 41.40.010 (PERS).

(e) "Member" - RCW 41.40.010.

(f) "Membership" - RCW 41.40.023.

(g) "Report” - WAC 415-108-0104.

(h) "Service" - RCW 41.40.010.

AMENDATORY SECTION (Amending WSR 02-18-046,
filed 8/28/02, effective 9/30/02)

WAC 415-112-156 If I work concurrently in ((beth))
a TRS position and SERS position ((during-the-same
sehool-year)), which system will I be in? (1) If you work
concurrently in ((beth)) a TRS and SERS position ((during
the-same-year)), your membership status and the nature of
your positions will determine the system your employer will
report you in. You will be reported in either TRS and SERS
according to the following table:

Former TRS Plan 1 Members

Type of Type of
Employment Employer(s) System You Will Be Reported In
A substitute or less than full- Same SERS employer | SERS - for both positions.
tslg;st?:rizliﬁfep: ;;;?:nand a Separate SERS employ- | SERS - for SERS position only. Your substitute part-time posi-
ers tion is not reported unless you qualify for and ((eleet)) choose to
establish TRS membership under RCW 41.32.240.
If you ((eleet)) choose to establish TRS membership, your
employers will report you in TRS for both positions.-Any previ-
ously reported service credit and compensation in SERS will be
transferred to TRS.
A full-time teaching position Same employer TRS - for both positions.
and an eligible SERS position | Separate SERS employ- | TRS - for both positions.
ers
TRS Plan 1 Members
Type of Type of
Employment ¥ Employer(s) System You Will Be Reported In
A full-time or less than full-time | Same employer TRS - for both positions.
TRS position and an eligible SERS | Separate SERS TRS - for both positions.
position employers

Proposed
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TRS Plan 1 Members
Type of Type of
Employment Z Employer(s) System You Will Be Reported In
A full-time or less than full-time | Same employer TRS - for both positions.
TRS position and an ineligible Separate SERS TRS - for both positions.
SERS pOSitiOl'l emp]oyers
TRS Plan 2 or 3 Members
Type of Type of
Employment Employer(s) System You Will Be Reported In
An eligible TRS position and an | Same employer TRS - for both positions.
ineligible SERS position Separate SERS TRS - for TRS position only; your ineligible SERS position is not
employers reported.
An eligible TRS position and an | Same employer TRS - for both positions.
eligible SERS position Separate SERS TRS - for both positions. ¥
employers
SERS Members
Type of Type of
Employment % Employer(s) System You Will Be Reported In
An eligible SERS position and an ineli- | Same employer SERS - for both positions.
gible TRS or substitute position Separate SERS SERS - for the SERS position only, unless you qualify for and
employers ((eleet)) choose to establish membership in TRS ((at-the-end-
of-the-seheel-year)) under WAC 415-112-125(1).
If you ((eleet)) choose to establish TRS membership, your
employers will report you in TRS for both positions. Any pre-
viously reported service credit and compensation in SERS
will be transferred to TRS.
Neither TRS Nor SERS Member
Type of E Ty lpe of
Employment Z mployer(s) System You Will Be Reported In
An ineligible TRS and an ineligible Same employer TRS - for both positions if the positions combined, qualify as
SERS position an eligible position.
Separate SERS Neither position reported.
employers

A substitute teaching position and an Same employer

ineligible SERS position

Neither posiﬁbn reported. However, if you qualify, you may
((eleet)) choose to establish membership in TRS ((at-the-end-

of the-schoel-year)) for your substitute teaching position under
RCW 41.32.013 and WAC 415-112-140.

Separate SERS
employers

Neither position reported. However, if you qualify, you may
((eleet)) choose to establish membership in TRS ((at-the-end-
of the-scheel-year)) for your substitute teaching position under

RCW 41.32.013 and WAC 415-112-140.

V »Former TRS | member,” as used here, means you terminate your mem-
bership by withdrawing your contributions.

% Means during the same ((sehoel-year)) time period.

3 EXAMPLE: A TRS 2 member is employed concurrently by School Dis-
trict A in an eligible TRS position and by School District B in an eligible
SERS position. Because he is a TRS 2 member, School District B employer
must report his service and compensation from the SERS position to the
department in TRS 2. If the member terminates his employment in the TRS

position with School District A, School District B will report him in SERS
for the SERS position.

(2) Defined terms used. Definitions for the following
terms used in this section may be found in the sections listed.

(a) "Eligible position" - RCW 41.35.010(SERS); RCW
41:32.010 (TRS).
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(b) "Employer” - RCW 41.35.010 (SERS); RCW
41.32.010 (TRS).

(c) "Ineligible position"
RCW 41.32.010 (TRS).

(d) "Member" - RCW 41.35.010 (SERS); RCW
41.32.010 (TRS).

(e) "Membership” - RCW 41.35.030 (SERS).

(f) "Report” - WAC 415-110-010 (SERS).

(g) "Service" RCW 41.35.010 (SERS); RCW
41.32.010 (TRS).

- RCW 41.35.010 (SERS);

AMENDATORY SECTION (Amending WSR 00-10-015,
filed 4/21/00, effective 5/22/00)

WAC 415-112-330 ((Caleulating-serviee-eredit-for
Plan-1-K-12-employees:)) How does the department calcu-
mwmm&s_mmﬂm ((Fer—Plen—l-

room-teachers—will-earn-one-day-of-eredit for-every-eight
hours-of compensated-employment:)) For TRS Plan 1 calcu-
lations, one year of service credit consists of one hundred
eighty days of instruction. ]

(1) As a TRS Plan_1 member employed by a school dis-

trict, educational service district, school for the blind. or
school for the deaf:

(a) Unless otherwise determined by a contract, bargain-
ing agreement or employer policy:

(i) A classroom teacher will earn one day of service
credit for each seven hours of compensated employment; and

(ii) A K-12 employee other than a classroom teacher will
earn one day of service credit for every eight hours of com-
pensated employment; and

(b) You will earn one full year of service credit for one
hundred forty-four or more days of employment during a fis-
cal year; or a fractional year of service credit for at least
twenty days but less than one hundred forty-four days of

employment during a fiscal year. The fraction will use days
employed as the numerator and one hundred eighty as the
denominator.

(2) As a TRS Plan 1 member employed by a community
college:

(a) Unless otherwise determined by a contract, bargain-
ing agreement or employer policy, you will earn one day of

service credit for eight hours of compensated employment;
and
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(b) One full year of service credit when you have service
for four-fifths of the adopted annual academic calendar; or a
fractiona] year of service credit for at least twenty days but
less than four-fifths of the annual academic calendar.

AMENDATORY SECTION (Amending WSR 02-03-120,
filed 1/23/02, effective 3/1/02)

WAC 415-112-400 ((When-dees-the-employer-deduet

selary-for-retirement-eontributions?)) Purpose and scope

of TRS earnable compensation rules. ((H-the-teacher-or
bori o fo} 1 ed L5 )

pesmaﬁ-)) WAC 415- 112-402 through 415 112 491 Drov1de

the department's interpretation of statutes and its administra-
. tive practice regarding classification of payments as earnable
compensation in all TRS plans. The department has applied
and will apply these rules to determine the proper character-

ization of payments occurring prior to the effective dates of
these sections.

AMENDATORY SECTION (Amending Order IV, filed
2/15r18)

WAC 415-112-440 ((Withdrawal-of-eentributions:))
M y ! mthdraw my employee contr;butlons” (((—H—Ar
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tributions:)) (1) You may withdraw TRS contributions only
upon termination of employment.

(2) You may not withdraw TRS contributions during any
period in which you remain employed. For example:

(a) A teacher is considered to remain employed during

the summer break that is often included in a school's official
calendar. This is true whether the teacher is employed by the

same employer or by different employers before and after the
summer break.

(b) A teacher is considered to remain employed during a
period of official leave from a Washington public school
employer.

AMENDATORY SECTION (Amending WSR 02-18-046,
filed 8/28/02, effective 9/30/02)

WAC 415-112-541 How will returning to work affect
my TRS Plan 1 monthly pension? This section implements
RCW 41.32.570, which limits employment for TRS Plan 1
retirees with public educational institutions to fifteen hundred
hours regardless of the nature of service.

(1) You may return to any type of service with a public
education institution for up to fifteen hundred hours per
((seheol)) fiscal year as defined in (WAC4H5-112-015))
RCW 41.32.010(12) without affecting your TRS Plan 1

' monthly pension under RCW 41.32.570, provided you have
been retired from service for one full calendar month (see
WAC 415-112-520 and 415-112-525 for more information).

(a) Your employer must notify the department when you
return to work. Your employer must report hours and com-
pensation.

(b) If you are a TRS Plan 1 retiree and you work more
than fifteen hundred hours during a fiscal year, the depart-
ment will suspend your monthly pension. The pension is sus-
pended until the first of the next fiscal year or termination of
your employment, whichever comes first.

(c) The TRS Plan 1 limits will be applied to retirees from
both TRS Plan 1 and a Plan 2 or 3 in another pension plan.

(d) The TRS Plan 1 limits will be applied to retirees from
both TRS Plan 1 and PERS Plan 1.

(e) If you are a TRS Plan 1 retiree working for a public
education institution as a bona fide independent contractor as
determined under WAC 415-02-110, you are not considered
an employee of the institution and are not subject to the work
limitations.

(2) If the department suspends your benefit because of
your reemployment, the department will reinstate the original
amount of your pension, less deductions to recover any over-
payment, effective the day following your termination of
employment, or at the beginning of the next fiscal year,
whichever comes first.

(3) You must repay any monthly pension payment that

'you receive in excess of the amounts allowed under this sec-
tion.
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(4) You may choose to return to membership if you are
employed by a public education institution and are otherwise
eligible. Membership will be prospective from the month in
which you opt into membership.

(5) Defined terms used. Definitions for the following
term used in this section may be found in the section listed.

Public educational institution: WAC 415-112-015.

AMENDATORY SECTION (Amending WSR 99-14-008,
filed 6/24/99, effective 7/25/99)

WAC 415-112-600 ((Eligibility)) Am I eligible for
temporary disability benefits((:))2 As a member or the ben-

eficiary of a deceased member of ((the-teachers'-retirement

system-shall-be)) TRS Plan 1, you are covered for benefits
under the temporary drsabllrty program ((e-n-l-y—wh-r-le

_ ye&r)) ccggdrng g p;gv1s1gns of BCW 41 32 540.

AMENDATORY SECTION (Amending WSR 93-20-021,
filed 9/24/93, effective 10/25/93)

WAC 415 112 810 ((Bone-ﬁd&employeet)) Yho

feeei-ved—fu}l—ame-sewreeeredﬂ-)) RCW 4]. 32 345 provrde

an optional alternate method to compute earnable compensa-
tion for certain TRS Plan 1 part-time employees. The alter-
nate calculation jn RCW 41.32.345 is intended to ensure that
a TRS Plan 1 part-time employee who earns a fractional year
of service credit will receive benefits proportional to those
benefits received by a member for a full year of service

credit.
o be eligible for the alternate calculation in RCW
41.32. 0l a "bona fide employee."
2) You, as S Plan 1 member, are a "bona fide
employee" if:
ou work in a bona fide position, as defined in WAC

a
415-112-820. for each of two consecutive fiscal years; and

(b) You earn less than one full year of service credit.

AMENDATORY SECTION (Amending WSR 93-20-021,
filed 9/24/93, effective 10/25/93)

WAC 415-112-820 ((Bena-fide-part-time-position—
How-determined:)) What is a bona fide position for pur-
poses of WAC 415-112-81072 (((hHr-orderfor-aPlentmem-
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able-compensation-adjusted-under REW-41-32-345the Plan

i i ior:)) If you are a TRS Plan 1
member and meet the requirements in this section, you are
deemed to occupy a bona fide position for the fiscal year for
purposes of WAC 415-112-810 through 415-112-830.

(1) Service for single employer. You are employed in a
bona fide position if you perform contracted service for one
and only one employer during a fiscal year and you satisfy
the requirements of (a), (b). and (c) of this subsection.

Proposed
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(a) Written contract. You are employed under a part-
time written contract with a school district, educational ser-
vice district, community college, school for the deaf, or
school for the blind that meets the following conditions:

(i} Contract with _school district or educational service
district. You must be under a part-time contract from the first
teaching day to the last teaching day of the school's official
calendar.

(ii) Contracts with community college, school for the
blind. or school for the deaf. You must be under part-time
contracts for three of the four academic quarters (summer,
fall, winter, or spring) of the institution's official calendar.

(b) Instructional position. You are employed in an

instructional position. An instructional position is a position
in which more than seventy-five percent of your time, includ-

ing office hours, is spent as a classroom instructor, a librar-

ian, or a counselor.

(c) Number of days. Under the contract(s), you must be
employed not less than twenty full-time days or the equiva-
lent, and earn less than a full year of service credit.

(2) Combining service to meet requirements of subsec-
tion (1) of this section. When you provide services under
part-time written contracts with more than one employer dur-
ing a fiscal year, service under all part-time written contracts
must be combined to determine if you are employed in a bona

fide position. You are employed in a bona fide position for
the fiscal year only if you satisfy the requirements of (a), (b

and (c) of this subsection.

(a) Written contract. You are employed under two or

more written contracts with a school district, educational ser-

vice district, community college, school for the deaf, or
school for the blind. You must be under contract for the
equivalent of three of the four academic quarters (summer,
fall, winter, or spring).

Example 1. Susan is employed part time with School
District B from September 1 through
December 31. She is emploved with
School District C from January 1 through
June 20. Susan meets the "written con-
tract”" requirement of this subsection

because she is under contract for the equiv-
alent of three academic quarters (fall, win-
ter, and spring).

Bill is employed with School District B
from September 1 through December 31.
He is employed with Community College
C for Winter and Spring quarters. Bill
meets the "written contract” requirement of
this subsection because he is under contract
for the equivalent of three academic quar-

ters (fall, winter, and spring).

(b) Instructional position. The hours you spend as a
classroom instructor, a librarian, or a counselor in any of the
positions must be at least seventy-five percent of the total
hours of service in all the positions.

(c) Number of days. The total number of days in all con-

tracted positions must not be less than twenty full-time days

or the equivalent, and must not be more than the one hundred

forty-four full-time days or the equivalent.

Example 2.
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(3) To determine if you meet the foregoing requirements,
the department may consider additional information. Upon
the department's request, employers must provide, without
limitation. the following information:

(a) For school district employees, the salary schedule
and related workload provisions, if any, adopted pursuant to
RCW 28A.405.200 by the school district by which the mem-
ber was employed:

(b) Whether your position is included on the employing

district's salary schedule, in workload provisions, or in a col-

lective bargaining agreement;

c) Whether your position has duties, responsibilities
workload requirements, or methods of pay similar to those of
positions found in the district's schedule, workload provi-
sions, or collective bargaining agreement;

(d) When your position was created, and how long you
held the position;

(e) Whether you have previously retired under the provi-
sions of chapter 41.32 RCW.

AMENDATORY SECTION (Amending WSR 93-20-021,
filed 9/24/93, effective 10/25/93)

WAC 415-112-830 ((A-djusting-earnable-compensa-
. i " Gid DY itionr)) How is
earnable compensation adjusted for bona fide employ-
ges? ((Fhe-department-will-use-the folewing—method—+to

WSR 04-18-062

ted:)) Pursuant to RCW
41.32.345, if you are a bona fide emplovee, as defined in
WAC 415-112-810, you may choose to have your annual
earnable compensation computed as outlined in this section,
rather than as set forth in WAC 415-112-430.1

(1) The department will determine the number of hours
you would have worked if you were employed on a regular
full-time basis by multiplying the average hours per day
reported under (a) of this subsection, by the average number
of workdays reported under (b) of this subsection. For each
position you occupied during a fiscal year, your employer
must provide written verification of;

(a) The number of hours in the employer's school day.

(i) Unless otherwise determined by a contract, bargain-
ing agreement or employer policy, the department considers
the length of a school day to be seven hours.

(ii) If you were employed in more than one position to
meet the requirements of a bona fide position, the department
will average the number of hours in the full school day of
each of your emplovers to determine the number of hours in
a schoo] day; and

(b) The pumber of workdays in the official calendar of
the institution under a regular full-time contract, subject to
the following conditions:

(i) For K-12 teachers. only workdays identified in con-
tracts adopted pursuant to RCW 28A 405.200 will be counted
under this subsection. Days worked pursuant to supplemen-
tal contracts authorized by RCW 28A.405.240 and
28A.400.200(4) are not considered days required under a
“regular full-time contract.”

(i} If you were employed in more than one position to
meet the requirements of a bona fide position, the department
will average the number of school days in the official calen-
dar of each of your employers in order to determine the num-
ber of work days.

(2) The department will calculate your average hourly
rate by dividing your total compensation. as reported under
(b) of this subsection. by the total hours reported under (a) of
this subsection. Your employer(s) must provide the follow-
ing written information:

(a) Total hours you worked during the fiscal year under
all employment contracts with the employer;

Proposed
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(b) Total earnable compensation earned during the fiscal
year under all employment contracts between_you_and
employer; and

(c) The percent or portion_of a full-time contract you
worked.

(3) To determine your adjusted earnable compensation
under RCW 41.32.345. the department will multiply your
average hourly wage, as determined in subsection (2) of this
section, by the number of hours in the official calendar, as
determined by subsection (1) of this section. The product is
the compensation you would have received in the same posi-

tion if employed on a regular full-time basis.

1A§ set forth in WAC 415-112-835, certain bona fide employees in
extended school year programs, may elect to have their annual earnable com-
pensation modified under either WAC 415-112-830 or 415-112-835.

NEW SECTION

WAC 415-112-835 How is the computation in WAC
415-112-830 modified for teachers in extended school
year programs? (1) If you are a bona fide employee as
defined in WAC 415-112-810, and meet the following two
criteria, you may choose to have annual earnable compensa-
tion calculated under this section:

(a) You work under contract in an extended school year
program during the second of the two consecutive fiscal
years in WAC 415-112-810 (2)(a); and

(b) You work past June 30 of the fiscal year.

(2) The "alternate period” in WAC 415-112-430 (2)(b) is
subdivided into two consecutive twelve-month periods. For
purposes of this section, each of these periods is referred to as
an "alternate twelve-month period." Annual earnable com-
pensation is determined for each alternate twelve-month
period.

(3) The department will determine the number of hours
you would have worked if you were employed on a regular
full-time basis by multiplying the average hours per day
reported under (a) of this subsection, by the average number
of workdays reported under (b) of this subsection. For each
position you occupied during the alternate twelve-month
period, your employer must provide written verification of:

(a) The number of hours in the employer's school day.

(i) Unless otherwise determined by a contract, bargain-
ing agreement or employer policy, the department considers
the length of a school day to be seven hours.

(ii) If you were employed in more than one position to
meet the requirements of a bona fide position, the department
will average the number of hours in the full school day of
each of your employers to determine the number of hours in
a school day.

(b) The number of workdays in the official calendar of
the institution under a regular full-time contract, subject to
the following conditions:

(i) For K-12 teachers, only workdays identified in con-
tracts adopted pursuant to RCW 28A.405.200 will be counted
under this subsection. Days worked pursuant to supplemen-
tal contracts authorized by RCW 28A.405.240 and 28A.400.-
200(4) are not considered days required under a "regular full-
time contract.”

(ii) If you were employed in more than one position to
meet the requirements of a bona fide position, the department

Proposed
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will average the number of school days in the official calen-
dar of each of your employers to determine the number of
workdays.

(4) The department will calculate your average hourly
rate by dividing your total compensation, as reported under
(b) of this subsection, by the total hours reported under (a) of
this subsection. Your employer(s) must provide the follow-
ing written information regarding your bona fide employ-
ment:

(a) Total hours you worked during the alternate twelve-
month period under all employment contracts with the
employer;

(b) Total earnable compensation earned during the alter-
nate twelve-month period under all employment contracts
between you and employer; and

(c) The percent or portion of a full-time contract you
worked.

(5) To determine your adjusted earnable compensation
under RCW 41.32.345, the department will multiply your
average hourly wage as determined in subsection (4) of this
section by the number of hours in the official calendar as
determined by subsection (3) of this section. The product is
the compensation you would have received in the same posi-
tion if employed on a regular full-time basis.

WSR 04-18-070
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed August 30, 2004, 3:51 p.m.]

The Aging and Disability Services Administration
(ADSA) would like to withdraw WAC 388-72A-0042 from
WSR 04-14-099. This withdrawal will allow ADSA to make
needed corrections. WAC 388-72A-0042 will be filed under
a new emergency order and supplemental CR-102.

Brian Lindgren, Manager
Rules and Policies Assistance Unit

WSR 04-18-071
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed August 30, 2004, 3:53 p.m.}

Supplemental Notice to WSR 04-14-099.

Preproposal statement of inquiry was filed as WSR 04-
09-089 and 04-01-087.

Title of Rule and Other Identifying Information: Chap-
ter 388-72A WAC, Comprehensive assessment reporting and
evaluation (CARE) tool.

Hearing Location(s): Blake Office Park East, 4500 10th
Avenue S.E. (behind Goodyear Courtesy Tire), Rose Room,
Lacey, WA, on October 5, 2004 at 10:00 a.m.
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Date of Intended Adoption: Not earlier than October 6,
2004.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504, delivery 4500
10th Avenue S.E., Lacey, WA, e-mail fernaax @dshs.wa.gov,
fax (360) 664-6185, by 5:00 p.m., October 5, 2004.

Assistance for Persons with Disabilities: Contact Fred
Swenson, DSHS Rules Consultant, by October 1, 2004, TTY
(360) 664-6178 or (360) 664-6097.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Adding new sec-
tions WAC 388-72A-0042 and 388-72A-0043, Comprehen-
sive assessment and reporting evaluation (CARE) tool, to
incorporate CARE assessment criteria for children receiving
state plan Medicaid personal care (MPC) services.

The department has withdrawn proposed WAC 388-
72A-0042 only from proposed rules filed under WSR 04-14-
099 and scheduled for public hearing on September 7, 2004.
Comments received on WSR 04-14-099 related to this WAC
will be considered in the adoption of the permanent rule.

Reasons Supporting Proposal: See above.

Statutory Authority for Adoption: RCW 74.08.090,
74.09.520, 74.39A.095.

Statute Being Implemented: RCW 74.08.090, 74.09.-
520, 74.39A.095.

Rule is not necessitated by federal law, federal or state
court decision.

WSR 04-18-071

Name of Proponent: Department of Social and Health
Services, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Brooke Buckingham,
P.O. Box 45600, Olympia, W A 98504-5600, (360) 725-3213.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
analyzed the rules and determined that no new costs will be
imposed on businesses.

A cost-benefit analysis is not required under RCW
34.05.328. The proposed rule is exempt under RCW 34.05.-
328 (5)(b)(vii), rules relating to client medical eligibility.
The CARE tool and algorithm in the proposed rule are used
to determine clients’ eligibility for medical long-term care
services in home and community-based settings.

August 30, 2004
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

NEW SECTION

WAC 388-72A-0042 How are ADLs and IADLs
scored for children? For children, the following age appro-
priate guidelines apply. The table indicates which tasks are
considered met per age of the child.

Ages

Medication Management

Independent, supervision,lim- ® ® ®
ited, extensive, or Total
Locomotion in Room™>*

[ | ]

Independent, supervision, lim- ®
ited or extensive

Total . L
Locomotion Qutside Room™*=
Independent or supervision

Limited or extensive " R N
Total n
Walk in Room™*
| Independent, supervision, lim- ® ® B
ited or extensive
Total n
Bed Mobility
"

Independent, supervision, lim-
ited or extensive

Total n
Transfers

Independent, supervision, lim- ® ®
ited, extensive or total & under

30 pounds

M = Code status as Met 1 2 3 4 5 6

Activities of Daily Living (ADLSs)

(45}
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Activities of Daily Living (ADLs)
Ages .
m = Code status as Met 1 2 3 4 5 6 7 8 9 10 1 12 13 14 15 16 17
(Total & over 30 pounds=no age
limit)
Toilet Use
Support provided for nighttime % ® ® ® ® =® &
wetting only (Independent,
supervision, limited, extensive,
or total)
Independent, supervision,lim- ® ® ® ® &
ited, extensive
Total e = 8
.| Eating
Independent, supervision, lim- ® ®
ited, extensive, or total

[~
[~
[ ]
[—]
[
=
o=
(=

Bathing
Independent or supervision e 8 8 8 8 8 8 §® B = &
Physical assistance all/part |a 8 8 8 & BB
Total | 8 B B
Dressing
Independent or supervision e &8 &8 8 8 B 8 B & 8 ©B
Limited or extensive e & 8 &8 B B B
Total -3 8 8 B
Personal Hygiene
Independent or supervision ® 8 &8 8 § B 8 B B 8 @&
Limited or extensive a 8 8 B 8 B B
Total a 8 8 B8

Instrumental Activities of Daily Living
Ages
m = Code status as Met 1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17
'| Telephone

Independent, supervision,lim- ® ® ® ® ® ® ® 8 ® ®8 & ® ® =®§ ®» 8 °®
ited, extensive, or Total

Transportation

Independent,supervision,im- ® ® ® ® ® & 8 &8 & s & & ® 8 ® = =
ited, extensive, or total

Shopping ‘ ,

Independent,supervision,lim- ® ® ® ® ® 8 8 8 &8 & § & ® 8§ ® 8 *®
ited, extensive, or total

Wood Supply

Independent, supervision,lim- ® ® ® ® & ®
ited, extensive, or total :

Housework

Independent, supervision,lim- ® ® ® ® ® ®
ited, extensive, or total

Proposed [46]
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Instrumental Activities of Daily Living

Ages
’ ® = Code status as Met .12 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17
Finances '
Independent, supervision,lim- ® @ ® ® ® ® & 8§ 8 ©®
ited, extensive, or total
Meal Preparation
Independent, supervision, lim-
ited, extensive, or total

NOTE: If the activity did not occur, the assessor codes self performance as total and status as met.

PROPOSED

NEW SECTION

WAC 388-72A-0043 How are other elements in CARE scored for children age seventeen and younger and foster
care clients? (1) For children age seventeen and younger, the assessor scores their needs, using the following age appropriate
guidelines. :

Ages
1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17
Additional guidelines based on
age :
Any foot care needs
Status Need met @ " & & 8 S 8 @ B N E B B B B H B

Any skin care (other than feet)
Status Need met S 8 B 8B B B B ®E BB ] ] [} [ ] ] | | ]

Speech/Hearing

Score comprehensionasunder- @ ®

Nstood

Memory

Short term memory ok s 8 5 8 =
Long term memory ok
Depression

Select interview = unable to S &8 8 § B B 8 " B ©®
obtain

Decision making .
Ratehowclientmakesdecisions @ ® & ® &8 = 8 &8 B 8 8
= independent

Biadder/Bowel

Support provided fornighttime ® ®@ ® ® ® 8 8 8 8 8 8
wetting only - '

Individual management=Does

not need/use

Individual management=Does & ® ® & &

not need/use

(2) For client in foster care, the assessor does not score
mental health therapy, behaviors, or depression.

[47) Proposed
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WSR 04-18-073
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
(By the Code Reviser's Office)
(Filed August 31, 2004, 8:36 a.m.]

WAC 296-806-300, proposed by the Department of Labor
and Industries in WSR 04-03-085 appearing in issue 04-05
of the State Register, which was distributed on March 3,
2004, is withdrawn by the code reviser's office under RCW
34.05.335(3), since the proposal was not adopted within the

one hundred eighty day period allowed by the statute.

Kerry S. Radcliff, Editor
Washington State Register

WSR 04-18-074
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
(By the Code Reviser's Office)
{Filed August 31, 2004, 8:36 am.)

WAC 220-72-011, 220-72-089 and 220-72-090, proposed by
the Department of Fish and Wildlife in WSR 04-05-069
appearing in issue 04-05 of the State Register, which was
distributed on March 3, 2004, is withdrawn by the code
reviser's office under RCW 34.05.335(3), since the proposal
was not adopted within the one hundred eighty day period
allowed by the statute.

Kerry S. Radcliff, Editor

Washington State Register

WSR 04-18-075
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
(By the Code Reviser's Office)
[Filed August 31, 2004, 8:37 a.m.]

WAC 232-28-333, proposed by the Department of Fish and
Wildlife in WSR 04-05-113 appearing in issue 04-05 of the
State Register, which was distributed on March 3, 2004, is
withdrawn by the code reviser's office under RCW 34.05.335
(3), since the proposal was not adopted within the one hun-
dred eighty day period allowed by the statute.

Kerry S. Radcliff, Editor

Washington State Register

Proposed
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WSR 04-18-077
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed August 31, 2004, 9:32 a.m.}

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
07-156.

Title of Rule and Other Identifying Information:
Arsenic, the department is proposing to rewrite and clarify
requirements relating to arsenic. The department is propos-
ing arsenic as a new chapter for all other industries, chapter
296-848 WAC. This rule making is part of our goal to
rewrite all of WISHA's general occupational safety and
health rules for clarity. The department is eliminating unnec-
essary requirements and outdated terminology.

Hearing Location(s): Department of Labor and Indus-
tries, Auditorium, 7273 Linderson Way S.W., Tumwater,
WA 98501, on October 11, 2004, at 1:30 p.m.

Date of Intended Adoption: December 1, 2004.

Submit Written Comments to: Jamie Scibelli, P.O. Box
44620, Olympia, WA 98504-4620, e-mail Scij235@Ini.wa.
gov, fax (360) 902-4568, by October 18, 2004.

Assistance for Persons with Disabilities: Contact Sally
Elliott by September 16, 2004, Yous235@Ini.wa.gov or
(360) 902-5484.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
this rule making is to make this rule easy to read, understand
and more usable for employers. This proposal will place all
arsenic requirements (WAC 296-62-07347) into one chapter
(chapter 296-848 WAC, Arsenic). There are no anticipated
effects.

This rule making is part of an initiative by the depart-
ment to revise all safety and health rules.

New sections WAC 296-848-100 Scope, 296-848-200
Basic rules, 296-848-20010 Preventive practices, 296-848-
20025 Washing facilities, 296-848-20060 Exposure evalua-
tions, 296-848-20070 Notification, 296-848-20090 Exposure
records, 296-848-300 Training, exposure monitoring, and
medical monitoring, 296-848-30005 Training, 296-848-
30010 Periodic exposure evaluations, 296-848-30030 Medi-
cal evaluations, 296-848-30080 Medical records, 296-848-
400 Exposure control areas, 296-848-40005 Exposure con-
trol plan, 296-848-40020 Exposure controls, 296-848-40025
Exposure control areas, 296-848-40030 Clean-up facilities
and lunchrooms, 296-848-40040 Personal protective equip-
ment (PPE), 296-848-40045 Respirators and 296-848-500
Definitions; and repealing WAC 296-62-07347.

Reasons Supporting Proposal: See Purpose above.

Statutory Authority for Adoption: RCW 49.17.010,
49.17.040, 49.17.050, 49.17.060.

Statute Being Implemented: Chapter 49.17 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of Labor and Indus-
tries, governmental.

Name of Agency Personnel Responsible for Drafting:
Tracy Spencer, Tumwater, (360) 902-5530; Implementation
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and Enforcement: Michael Silverstein, Tumwater, (360)
902-5495.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule does not
impose more than a minor cost on business. Therefore, as
stated in RCW 19.85.030 (1)(a), a small business economic
impact statement is not required. An analysis of the rule
reveals that in addition to not imposing new costs on busi-
nesses, these revisions will make WISHA rules easier for
employers and employees to understand and use, and thus
save them time.

A cost-benefit analysis is not required under RCW
34.05.328. There are no costs to assess within these rule
amendments.

August 31, 2004
Paul Trause
Director

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 296-62-07347 Inorganic arsenic.

Chapter 296-848 WAC

ARSENIC

NEW SECTION

WAC 296-848-100 Scope. This chapter applies to all
occupational exposure to inorganic arsenic.

Definitions:

Inorganic arsenic means elemental arsenic (As), copper
aceto-arsenite, and inorganic compounds containing arsenic
(measured as As), except arsine. Inorganic compounds do
not contain the element carbon.

Exposure is the contact an employee has with inorganic
arsenic, whether or not protection is provided by respirators
or other personal protective equipment (PPE). Exposure can
occur through various routes of entry such as inhalation,
ingestion, skin contact, or skin absorption.

Helpful tool:

Arsenic contamination in soil; information and guid-
ance for employers.

Use this tool if you have employees who work with soil.
It will help you find out if this rule is applicable to your
employee's exposure to soil.

Exemptions: This chapter does not apply to any of the following:

* Exposures during agricultural operations.

« Pesticide applications, including the treatment of wood
with preservatives.

 Use of wood treated with inorganic arsenic.

* Arsine, a gas identified by Chemical Abstract Service
(CAS) Registry No. 7784-42-1.

* Laboratories subject to the requirements found in
another chapter:

- Go to the General occupational health standards,
chapter 296-62 WAC;

AND

- Find the section, Hazardous chemicals in laboratories,
WAC 296-62-400.

[(49]
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+ Inorganic arsenic present in a form and handled in such
a way that airborne exposures could not occur. For
example, inorganic arsenic present in glass is fused in
the material. Due to the fused form, airborne exposure
can not occur when the glass is scored and subsequently

broken.

All requirements in this chapter will not apply to every
workplace with an occupational exposure. The following
steps will show you which requirements apply to your work-

place.

Step 1: Follow requirements in the basic rules sections,
WAC 296-848-20010 through 296-848-20090.

* This includes completing an exposure evaluation, as
specified in Exposure evaluations, WAC 296-848-20060, to:

— Obtain employee eight-hour exposure monitoring
results of airborne inorganic arsenic;

AND

— Determine if employee exposure monitoring results are
above, at, or below these values:
B Eight-hour time-weighted average (TWAy). ... ...

10 micrograms per cubic meter (ng/m?3).

® Eight-hour action level (AL)........

5 pg/md.

Step 2: Use employee exposure monitoring results from
Step 1 and follow Table 1 to find out which additional sec-
tions of this chapter apply to your workplace.

Table1
Sections That Apply To Your Workplace

If:

Then continue to follow the
Basic Rules, and these addi-
tional requirements:

* Employee exposure mon-
itoring results are above the
TWA,

* Training, exposure monitor-
ing, and medical monitoring,
WAC 296-848-30005
through 296-848-30080;
AND

* Exposure control areas,
WAC 296-848-40005
through 296-848-40045.

* Employee exposure mon-
itoring results are:

— At or below the TWA,;
AND
— At or above AL

* Training, exposure monitor-
ing, and medical monitoring,
WAC 296-848-30005
through 296-848-30080.

* Employee exposure mon-
itoring results are below
the AL;

AND

* Eye or skin irritation from
exposure to inorganic
arsenic cannot occur

* No additional requirements
apply if exposures remain
stable.

* Employees could experi-
ence eye or skin irritation
from exposure to inorganic
arsenic

* Training in WAC 296-848-
30005.

Proposed
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Table 1
Sections That Apply To Your Workplace
Then continue to follow the
Basic Rules, and these addi-
If: tional requirements:
» Washing, showering, and
changing in WAC 296-848-
40030.
* Personal protective equip-
ment (PPE) in WAC 296-
848-40040.
NEW SECTION
WAC 296-848-200 Basic rules.
Summary:
Your responsibility:

To measure and minimize employee exposure to inor-
ganic arsenic.

IMPORTANT:

The sections listed in basic rules apply to all employers
covered by the scope of this chapter, WAC 296-848-100. To
find additional sections that may apply to you, go to the
Scope, WAC 296-848-100, and follow Table 1.

Contents

Preventive practices

WAC 296-848-20010.

Washing facilities

WAC 296-848-20025.

Exposure evaluations

WAC 296-848-20060.

Notification

WAC 296-848-20070.

Exposure records

WAC 296-848-20090.

NEW SECTION

WAC 296-848-20010 Preventive practices.

You must:

(1) Effectively communicate the hazards of inorganic
arsenic by doing both of the following:

« Keep container labels free of statements that contradict
or detract from the labels’ hazard warning.

Note: You may use labels required by other laws, rules, or ordi-
nances in addition to, or in combination with, labels
required by this section.

You must:

* Make sure shipping containers, storage containers, and
products containing inorganic arsenic are labeled, tagged, or
marked with this warning:

Danger
Contains Inorganic Arsenic
Cancer Hazard
Harmful if Inhaled or Swallowed
Use Only with Adequate Ventilation
or
Respiratory Protection

Proposed
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Note: *» You should keep containers tightly covered when not in

use to help prevent unnecessary exposure and accidental
spills.

-%ontaminated items should be handled and disposed of
to prevent further exposure in the workplace. For exam-
ple, vacuuming or wet wiping contaminated equipment
helps prevent the release of dust into the air.

Additional requirements are found in other chapters:

« For spills, leaks, or other releases, go to Emergency
response, chapter 296-824 WAC.

« For labeling go to:

— The Safety and health core rules, chapter 296-800
WAC, and find the section, Label containers holding haz-
ardous chemicals, WAC 296-800-17025;

AND

—Material safety data sheet and label preparation, chapter
296-839 WAC.

You must:

(2) Establish safe and effective housekeeping and main-
tenance practices by doing all the following:

+* Develop and keep a written housekeeping and mainte-
nance plan that lists appropriate frequencies for:

— Housekeeping operations;

AND

- Cleaning and maintaining dust collection equipment.

» Keep surfaces free of accumulations of inorganic
arsenic, to the degree feasible.

» When cleaning floors and other accessible surfaces:

— Use vacuuming or other cleaning methods that mini-
mize the release of inorganic arsenic into the air.

— Do not use compressed air.

- Select vacuums that have high efficiency particulate air
(HEPA) filters, otherwise vacuum exhaust will increase inor-
ganic arsenic contamination in air and on area surfaces.

— Use and empty vacuums in a way that minimizes the
release of inorganic arsenic back into the workplace.

Note:

Reference:

Shoveling or brushing may be used only when vacuuming
or other cleaning methods have not been effective.

You must:

* Maintain ventilation systems, including dust collection
equipment, to make sure they are effective. Do all of the fol-
lowing:

— Perform periodic inspections for effectiveness.

~ Periodically clean the equipment.

— Keep a note of the most recent inspection for effective-
ness, and cleaning or maintenance.

(3) Prevent eye or skin contact with:

* Arsenic trichloride;

AND

* Liquid or particulate forms of inorganic arsenic when
contact could cause eye or skin irritation.

Note: Arsenic trichloride is corrosive and can be quickly absorbed
through skin.
NEW SECTION

WAC 296-848-20025 Washing facilities.

You must:

 Provide washing facilities for employees exposed to
inorganic arsenic.

References: For additional washing facility requirements, go to
another chapter, the Safety and health core rules, chapter
296-800 WAC, and find the section titled, Provide conve-
nient and clean washing facilities, WAC 296-800-23025.
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NEW SECTION

WAC 296-848-20060 Exposure evaluations.

IMPORTANT:

» This section applies when workplace operations create
potential airborne exposure to inorganic arsenic.

» When you conduct an exposure evaluation in a work-
place where an employee uses a respirator, the protection
provided by the respirator is not considered.

* Following this section will fulfill the requirements to
identify and evaluate respiratory hazards found in Respira-
tory hazards, chapter 296-841 WAC.

You must:

(1) Conduct an employee exposure evaluation to accu-
rately determine airborne concentrations of inorganic arsenic
by completing Steps 1 through 5 of the Exposure Evaluation
Process, each time any of the following apply:

+ No evaluation has been conducted.

*» Changes have occurred in any of the following areas
that may result in new or increased exposures:

— Production.

— Processes.

- Exposure controls such as ventilation systems or work
practices.

— Personnel.

* You have any reason to suspect new or increased expo-
sure may occur.

(2) Provide affected employees and their designated rep-
resentatives an opportunity to observe exposure measure-
ment during Step 4 of the Exposure Evaluation Process.

* Make sure observers do not interfere with exposure
measurements.

* Make sure observers are entitled to:

— An explanation of your exposure measurement and
monitoring procedures;

— Observe all tasks of exposure measurement performed
at the workplace;

AND

— Receive a copy of the exposure measurement results
when you obtain them; or are allowed to record the exposure
measurement results, if made during observations.

* Make sure observers who enter areas with inorganic
arsenic exposure:

— Are provided with and use the same protective cloth-
ing, respirators, and other personal protective equipment
(PPE) that employees working in the area are required to use;

AND

- Follow safety and health requirements that apply.

Exposure Evaluation Process

IMPORTANT:

Following the Exposure Evaluation Process is not neces-
sary when you have documentation conclusively demonstrat-
ing inorganic arsenic exposures for a particular operation and
material, cannot exceed the action level (AL) during any con-
ditions reasonably anticipated.

—Retain this documentation for as long as you rely on it.

Step 1: Identify all employees who have potential air-
borne exposure to inorganic arsenic in your workplace.

Step 2: Select employees from those identified in Step 1
who will have their eight-hour exposures measured.
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* Make sure the exposures of the employees selected rep-
resent eight-hour exposures for all employees identified in
Step 1, including each job classification, work area, and shift.

Note: * Following Steps 1 through 4 of this evaluation process

will help you create your sample collection strategy to
make sure the various exposures occurring in your work-
place are represented.

* You need to keep a written description of your sample col-
lection strategy in the records required by this chapter in
Exposure records, WAC 296-848-20090.

Step 3: Determine how you'll obtain employee exposure
monitoring results.

* Get results from a method that meets the following cri-
teria for accuracy:

- 325%, with a confidence level of 95%, when concen-
trations are potentially at or above an eight-hour time-
weighted average of 10 micrograms per cubic meter (ug/m?);

OR .

- *35%, with a confidence level of 95%, when concen-
trations are potentially between the eight-hour time-weighted
averages of 5 pg/m? and 10 pg/md.

Note: Here are examples of methods that meet this accuracy

requirement:

* OSHA Method ID105 found by going to http://www.osha.
gov/dts/sltc/methods/toc.html.

* NIOSH method 7901 found by going to http://www.cdc.
gov/niosh/homepage.html and linking to the NIOSH Man-
ual of Analytical Methods.

Step 4: Obtain employee exposure monitoring results
by collecting air samples representing employees identified
in Step 1.

* Collect at least one sample representative of the eight-
hour exposure, for each employee selected in Step 2.

¢ Make sure samples are collected from each selected
employee's breathing zone.

Note: * You may use any sampling method that meets the accura-
cies specified in Step 3. Examples of these methods
include:

- Real-time monitors that provide immediate exposure
monitoring results.

~ Equipment that collects samples that are sent to a labora-
tory for analysis.

*» The following are examples of methods for collecting
samples representative of eight-hour exposures.

— Collect one or more continuous samples, for example, a
single eight-hour sample or four two-hour samples.

— Take as many short duration samples, such as fifteen-
minute samples, as needed to fulfill the accuracy require-
ment in Step 3, during the work shift and at times selected
randomly.

* For work shifts longer than eight hours, consider the con-
tinuous eight-hour portion of the shift expected to have the
highest exposure concentration as representing eight-hour
employee exposure.

Step 5: Have the samples you collected analyzed to
obtain concentrations representative of eight-hour exposures.
* Go to the Scope of this chapter, WAC 296-848-100,
and compare employee exposure monitoring results to the
values found in Step 1 and follow Step 2 to determine if addi-
tional sections of this chapter apply.
Note: * You may contact your local WISHA consultant for help:
— Interpreting data or other information.
- Determining eight-hour employee exposure monitoring
results.
* To contact a WISHA consultant:

Proposed
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— Go to the Safety and health core rules, chapter 296-800
WAC;
AND

- Find the Resources section, and under "Other Resources,"
find Service Locations for Labor and Industries.

NEW SECTION

WAC 296-848-20070 Notification.

You must:

» Provide written notification of exposure monitoring
results, including notification about whether exposures
exceed the permissible exposure limit (PEL), to employees
represented by your exposure evaluation, within five busi-
ness days after concentrations become known to you.

— In addition, when employee exposure monitoring
results are above the permissible exposure limit (PEL), pro-
vide written notification of all the following within fifteen
business days after these exposure monitoring results become
known to you. .

8 Corrective actions being taken and a schedule for
completion;

AND

m  Any reason why exposures cannot be lowered to

‘below the PEL.

Note: * You can notify affected employees either individually or

post the notifications in areas readily accessible to affected
employees.

* When notifying employees about corrective actions, your
notification may refer them to a separate document that is
available and provides the required information.

NEW SECTION

WAC 296-848-20090 Exposure records.

You must:

+ Establish and keep a complete and accurate record for
all exposure evaluations conducted under this chapter.

— Make sure the record includes, at least:

B The name, Social Security number or other unique
identifier, and job classification of the employee sampled and
all other employees represented by the sampled employee.

B A description of the methods used to obtain exposure
monitoring results and evidence of the method's accuracy.

B A description of the sample collection strategy used
to determine representative employee exposures.

8 The date, number, duration, location, and concentra-
tion of each sample collected.

= Any environmental conditions that could affect
exposure concentration measurements.

Note: It's useful to record any personal protective equipment worn

by the employee in addition to the type of respirator worn.
You must:
— Keep exposure records for at least thirty years.

Reference:* To see additional requirements for employee exposure
records including access, maintenance, and transfer
requirements, go to Employee medical and exposure
records, chapter 296-802 WAC.

* To see if exposure records need to be kept Ionger than
thirty years, go to Medical records, WAC 296-848-30080,
found within this chapter.
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NEW SECTION

WAC 296-848-300 Training, exposure monitoring,
and medical monitoring.

Summary:

Your responsibility:

To detect any significant changes in employee health and
exposure monitoring results.

IMPORTANT:

These sections apply when skin or eye irritation could
occur or when employee exposure monitoring results are
either:

* At or above the action level (AL) of 5 micrograms per
cubic meter (Lg/m?®) for inorganic arsenic;

OR

e Above the permissible exposure limit (PEL) of 10
ug/m? for inorganic arsenic.

Contents

Training

WAC 296-848-30005.

Periodic exposure evaluations

WAC 296-848-30010.

Medical evaluations

WAC 296-848-30030.

Medical records

WAC 296-848-30080.

NEW SECTION

WAC 296-848-30005 Training.

You must:

* Train employees:

— Who are exposed above the action level (AL) of 5
micrograms per cubic meter (ug/m?) of air;

OR

-~ Who could experience eye or skin irritation from expo-
sure.

* Provide training:

— At the time of initial assignment;

AND

— At least every twelve months after initial training.

» Make sure training and information includes all of the
following:

— A review of this chapter.

— The information found in another chapter:

® Go to the General occupational health standards,
chapter 296-62 WAC;

AND

[ ] Find Appendix A-Inorganic Arsenic Substance
Information Sheet, WAC 296-62-07354(1).

— The purpose for medical evaluations and a description
of how you are fulfilling the medical evaluation requirements
of this chapter found in Medical evaluations, WAC 296-848-
30030.

* Make a copy of each of the following readily available
to all employees required to be trained under this section:

— This chapter;

AND

— These appendices found in the General occupational
health standards, chapter 296-62 WAC:
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m  Appendix A-Inorganic Arsenic Substance Informa-
tion Sheet, WAC 296-62-07354(1).

B Appendix B-Substance Technical Guidelines, WAC
296-62-07354(2).

® Appendix C-Medical Surveillance Guidelines, WAC
296-62-07354(3).

To see additional training and information requirements
in other chapters, go to the:

* Respirators rule, chapter 296-842 WAC, and find the
Training section, WAC 296-842-16005.

» Safety and health core rules, chapter 296-800 WAC,
and find the section titled, Inform and train your
employees about hazardous chemicals in your work-
place, WAC 296-800-17030.

-~ When following these requirements, include specific
information about potential exposures to inorganic
arsenic, such as the types of operations, locations, quan-
tities, exposure sources, exposure controls, inorganic
arsenic use, and storage.

Reference:

NEW SECTION

WAC 296-848-30010 Periodic exposure evaluations.

You must:

* Obtain employee exposure monitoring results as speci-
fied in Table 2 by repeating Steps 2, 4, and 5 of the Exposure
Evaluation Process found within this chapter, in Exposure
evaluations, WAC 296-848-20060.

Note: If you document that one work shift consistently has higher

exposure monitoring results than another for a particular
operation, then you can limit sample collection to the work
shift with higher exposures.

Table 2
Periodic Exposure Evaluation Frequencies
If 8-hour employee expo-

sure monitoring results: Then:

Are between the: Conduct additional expo-
— Action level (AL) of 5 sure evaluations at least
micrograms per cubic meter | every six months for the
(ug/m3); employees represented by
AND the concentrations.

— Permissible exposure limit

(PEL) of 10 pg/m?

Are above the PEL Conduct additional expo-

sure evaluations at least
every three months for the
employees represented by
the concentrations.

For employees previously
above the PEL, have
decreased:

— To a concentration
between the PEL and AL;
AND

— The decrease in concentra-
tion is demonstrated by two
consecutive exposure evalu-
ations made at least seven
days apart

You may decrease your
evaluation frequency to
every six months for the
employees represented by
the concentrations.

(53]
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Table 2
Periodic Exposure Evaluation Frequencies

If 8-hour employee expo-

sure monitoring results: Then:

Have decreased to below the | You may stop periodic

AL; employee exposure evalua-
AND tions for employees repre-

The decrease in concentra-
tion is demonstrated by two

sented by the concentra-
tions.

consecutive exposure evalu-
ations made at least seven

days apart

NEW SECTION

WAC 296-848-30030 Medical evaluations.

IMPORTANT:

Medical evaluations conducted under this section will
satisfy the medical evaluation requirement found in Respira-
tors, chapter 296-842 WAC.

You must:

* Make medical evaluations available to current employ-
ees who have been, are, or will be exposed to inorganic
arsenic concentrations above the AL:

— At least thirty days in any twelve-month period,;

OR

— A total of ten years or more of combined employment
with you or previous employers with at least thirty days of
€xposure per year.

* Make medical evaluations available at no cost to
employees.

- Pay all costs, including travel costs and wages associ-
ated with any time spent outside of the employee's normal
work hours.

* Make medical evaluations available at reasonable times
and places.

* Complete Steps 1 through 6 of the Medical Evaluation
Process for each employee covered.

Helpful tool:

Declination form for nonemergency related medical
evaluations.

You may use this optional form to document employee
decisions to decline participation in the medical evaluation
process for exposure to inorganic arsenic. To see this form,
go to the Resources section within this chapter.

Note: * If employers discourage participation in medical monitor-
ing for health effects caused by inorganic arsenic, or in any
way interfere with an employee's decision to continue with
this program, this interference may represent unlawful dis-
crimination under RCW 49.17.160, Discrimination against
employee filing, instituting proceedings, or testifying pro-
hibited—Procedure—Remedy.

* Employees who wear respirators need to be medically
evaluated, to make sure the respirator will not harm them,
before they are assigned work in areas requiring respirators.
Employees who decline to receive medical examination and
testing for health effects caused by inorganic arsenic are not
excluded from receiving a separate medical evaluation for
respirator use.

Proposed
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Medical Evaluation Process

Step 1: Identify employees who qualify, as stated
above, for medical evaluations.

Step 2a: Make medical evaluations available for
employees identified in Step 1 at the following times:

« Initially, when employees are assigned to work in an
area where exposure monitoring results are, or will likely be,
above the action level for at least thirty days in a twelve-
month period.

» Periodically as specified in Table 3.

* When employment with exposure ends, if the employee
has not had an evaluation within the six-month period before
exposure ends. Include in these evaluations the same content
as specified in Table 4 for initial evaluations, excluding a
chest X ray.

Table 3
Frequencies for Periodic Medical Evaluations

Provide periodic medical

For: evaluations every:

Employees less than forty- | Twelve months;
five years old with less than

ten years of exposure above

ten years of exposure above

the AL

Employees forty-five or Six months;

older;

AND . AND

Employees with more than | Twelve months to obtain a

fourteen by seventeen-inch

the AL posterior-anterior chest X
ray for monitoring purposes,
unless the LHCP has deter-

mined a different frequency

Washington State Register, Issue 04-18

» The anticipated or representative exposure monitoring
results for the employee being evaluated.

e A description of the personal protective equipment
(PPE) each employee being evaluated uses or will use.

» Information from previous employment-related exami-
nations when this information is not available to the examin-
ing LHCP.

» Instructions that the written opinions the LHCP pro-
vides you be limited to the following information:

- Results from examinations and tests.

- The LHCP's opinion about whether or not medical con-
ditions were found that would increase the employee's risk
for impairment from exposure to inorganic arsenic.

~ Any recommended limitations for:

® Inorganic arsenic exposure;

AND

® Use of respirators or other PPE.

- A statement that the employee has been informed of
medical results and medical conditions caused by inorganic
arsenic exposure requiring further examination or treatment.

Step 5: Make the medical evaluation available to the
employee. Make sure it includes the content listed in Table
4, Content of Medical Evaluations.

Step 6: Obtain the LHCP's written opinion for the
employee's medical evaluation and give a copy to the
employee.

» Make sure the written opinion includes the information
specified for written opinions in Step 4.

Note: If the written contains specific findings or diagnoses unre-

lated to occupational exposure, send it back and obtain a
revised version without the additional information.

Table 4
Content of Medical Evaluations

for periodic X rays.

Step 2b: Provide appropriate medical examination and
emergency treatment when an employee identified in Step 1
develops signs or symptoms commonly associated with inor-
ganic arsenic exposure.

Step 3: Select a licensed healthcare professional
(LHCP) who will conduct or supervise examinations and pro-
cedures.

Step 4: Make sure the LHCP receives all of the follow-
ing before the medical evaluation is performed:

* A copy of:

— This chapter;

AND

— The following information found in the General occu-
pational health standards, chapter 296-62 WAC:

8 Appendix A-Inorganic Arsenic Substance Informa-
tion Sheet, WAC 296-62-07354(1).

® Appendix B-Substance Technical Guidelines, WAC
296-62-07354(2).

® Appendix C-Medical Surveillance Guidelines, WAC
296-62-07354(3).

* A description of the duties of the employee being eval-
uated and how these duties relate to inorganic arsenic expo-
sure.

Proposed

When conducting: Include:

An initial evaluation | ¢ A work history and medical his-
tory including:

— Smoking history.

— The presence and degree of res-
piratory symptoms such as breath-
lessness, cough, sputum produc-
tion, and wheezing.

« A physical examination that
includes:

— A fourteen by seventeen-inch
posterior-anterior chest X ray and
the International Labor Office
UICC/Cincinnati (ILO U/C) rat-
ing.

— A nasal and skin examination.

« Additional examinations the
licensed healthcare professional
(LHCP) believes appropriate
based on the employee's exposure
to inorganic arsenic or respirator

use.
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Table 4
Content of Medical Evaluations
When conducting: Include:

Periodic evaluations
for employees less
than forty-five years
old with less than ten
years of exposure
above the action level

* The same content as specified
for initial evaluations repeated
every twelve months.

* Forty-five or older;

OR
* With more than ten

years of exposure
above the AL

(AL) ,
Periodic evaluations | » The following content repeated
for employees: every six months:

— A work history and medical his-
tory including:

& Smoking history.

B The presence and degree of
respiratory symptoms such as
breathlessness, cough, sputum
production, and wheezing.

— A physical examination that
includes a nasal and skin exami-
nation.

- Additional examinations the
LHCP believes appropriate based
on the employee's exposure to
inorganic arsenic or respirator
use.

* A physical examination,
repeated every twelve months,
that obtains a fourteen by seven-
teen-inch posterior-anterior chest
X ray and the International Labor
Office UICC/Cincinnati (ILO

U/C) rating.

NEW SECTION

WAC 296-848-30080 Medical records.

IMPORTANT:

This section applies when a medical evaluation is per-
formed, or any time a medical record is created for an
employee exposed to inorganic arsenic.

You must:

* Establish and maintain complete and accurate medical
records for each employee receiving a medical evaluation
and make sure the records include all the following:

— The employee's name and Social Security number, or

other unique identifier.

~ A description of the employee's duties.

— A copy of the licensed healthcare professional's
(LHCP's) written opinions.

— The anticipated or representative employee exposure

monitoring results provided to the LHCP for the employee.
* Maintain medical evaluation records for the duration of
employment plus thirty years.
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Note: Your medical provider may keep these records for you.
Other medical records, such as the employee’s medical
history or X ray, need to be kept as a confidential record
by the medical provider and accessed only with the
employee's consent.

Reference: To see additional requirements for employee medical
record, including access and transfer requirements, go to
Employee medical and exposure records, chapter 296-
802 WAC.

NEW SECTION

WAC 296-848-400 Exposure control areas.

Summary:

Your responsibility:

To protect employees from exposure to inorganic arsenic
by using feasible exposure controls and appropriate respira-
tors.

IMPORTANT:

These sections apply when employee exposure monitor-
ing results are above the permissible exposure limit (PEL) of
10 micrograms per cubic meter (ug/m?) of air. -

Contents

Exposure control plan

WAC 296-848-40005.

Exposure controls

WAC 296-848-40020.

Exposure control areas

WAC 296-848-40025.

Clean-up facilities and lunchrooms

WAC 296-848-40030.

Personal protective equipment

WAC 296-848-40040.

Respirators

WAC 296-848-40045.

NEW SECTION

WAC 296-848-40005 Exposure control plan.

IMPORTANT:

Use of employee rotation to control exposures is not
advisable since inorganic arsenic is a known carcinogen.

You must:

* Establish and implement a complete written exposure
control plan that includes at least the following, for exposure
control areas:

— A description of each operation releasing inorganic
arsenic, for example:

Crew size.

Current exposure controls.
Materials processed.
Machinery used.
Operating procedures.
Maintenance practices.

- Exposure evaluation data.

— A report of the technology considered for exposure
controls.

— Engineering plans and studies used as a basis for
selecting exposure controls.

— A detailed schedule for implementing:

®  Feasible exposure controls, if immediate implemen-
tation is not possible.

Proposed
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® Changes to enhance current exposure controls, when
necessary.

— An analysis of the effectiveness of the exposure con-
trols considered, when controls will not reduce exposures to
or below the permissible exposure limit (PEL).

— Other relevant information.

» Review and update your exposure control plan at least
every six months to keep it current.

» Implement exposure controls on the quickest schedule
feasible if controls will not reduce exposure to or below the
PEL.

» Provide a copy of your exposure control plan to
affected employees and their designated representatives,
when they ask to review or copy it.

NEW SECTION

WAC 296-848-40020 Exposure controls.

IMPORTANT:

+ Use of employee rotation to control exposures is not
advisable since inorganic arsenic is a known carcinogen.

» Respirators and other personal protective equipment
(PPE) do not substitute for feasible exposure controls.

You must:

« Use feasible exposure controls to reduce exposures to
or below the permissible exposure limit (PEL), or as low as
achievable.

Reference: To see examples of exposure controls go to Respiratory
hazards, chapter 296-841 WAC, and find Table 1 in the
section, Control employee exposure, WAC 296-848-
20010.
NEW SECTION
WAC 296-848-40025 Exposure control areas.
You must:

o Establish temporary or permanent exposure control
areas where airborne concentrations of inorganic arsenic are
above the permissible exposure limit (PEL) by doing all the
following:

— Distinguish the boundaries of exposure control areas
from the rest of the workplace in any way that minimizes
employee access.

— Allow only authorized personnel to enter exposure

- control areas.

— Post signs at access points to exposure control areas
that include this warning:

DANGER
Inorganic Arsenic
Cancer Hazard
Authorized Personnel Only
No Smoking or Eating

Respirator Required

— Make sure signs are kept clean and well lit so they are
easy to read.

— Keep signs and areas near them free of statements that
contradict or detract from their message.

Note: This requirement does not prevent you from posting signs

required by other laws, rules, or ordinances.

Proposed
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You must:

— Make sure employees entering exposure control areas
have an appropriate respirator.

—Prevent all of the following activities from occurring in
exposure control areas unless they are conducted in required
lunchrooms, change rooms, or showers:

®m Eating food or drinking beverages.

m  Smoking.

m Chewing tobacco or gum.

B Applying cosmetics.

Note: * You may use permanent or temporary enclosures, cau-
tion tape, ropes, painted lines on surfaces, or other mate-
rials to visibly distinguish exposure control areas or sep-
arate them from the rest of the workplace.

« When distinguishing exposure control areas, you should
consider factors such as:

— The level and duration of airborne exposure.

— Whether the area is permanent or temporary.

— The number of employees in adjacent areas.

To see other requirements for respirators within this
chapter, go to Respirators, WAC 296-848-40045.

Reference:

NEW SECTION

WAC 296-848-40030 Clean-up facilities and lunch-
rooms.

You must:

« Provide the following facilities for employees who
could experience eye or skin irritation from exposure to inor-
ganic arsenic or who work in exposure control areas:

- Clean change rooms with separate storage for street
clothes and personal protective equipment (PPE).

— Shower facilities.

« Make sure employees who could experience eye or skin
irritation from exposure to inorganic arsenic or who work in
exposure control areas:

— Shower at the end of the work shift;

AND

— Wash their hands and face before eating.

» Provide lunchrooms for employees working in expo-
sure control areas that are:

— Located so they are readily accessible to the employ-
ees.

— Temperature controlled.

— Under positive pressure compared to surrounding
areas.
~ Provided with a filtered air supply.

Note:

Lunchrooms may be located within exposure control areas,
but are considered separate from the exposure control area.
« Do the following when exposures in exposure control
areas exceed an eight-hour time-weighted average of 100
micrograms of arsenic per cubic meter of air (ug/m’):

— Provide facilities for employees working in exposure
control areas where they can remove excess contamination
from protective clothing and shoes.

— Make sure employees vacuum protective clothing and
clean or change shoes before entering showers, change
rooms, or lunchrooms.

Reference: To see additional requirements for hygiene facilities:

« Go to the Safety and health core rules, chapter 296-800
WAC.
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* Find Drinking water, bathrooms, washing facilities, and
waste disposal, WAC 296-800-230.

NEW SECTION

WAC 296-848-40040 Personal protective equipment
(PPE).

You must:

* Provide, make sure employees use, and maintain PPE
as follows:

— Provide clean and dry protective clothing to employees
who could experience eye or skin irritation from exposure to
inorganic arsenic or who work in exposure contro! areas.

— Provide impervious protective clothing to employees
exposed to arsenic trichloride.

Note: * Arsenic trichloride is corrosive and can be rapidly

absorbed through skin.

* Examples of protective clothing appropriate for inorganic
arsenic exposures include:

~ Coveralls or similar full-body work clothing.

— Gloves, and shoes or coverlets.

~ Face shields or vented goggles when necessary to prevent
eye irritation.

You must:

— Make sure employees do not remove inorganic arsenic
from PPE by blowing or shaking.

— Make sure protective clothing is removed:

B In change rooms;

AND

B At the end of the work shift.

— Make sure contaminated protective clothing that will
be cleaned, laundered, or disposed of, is placed in a closed
container located in the change room.

W Make sure the container prevents the release of inor-
ganic arsenic.

- Launder protective clothing:

B At least weekly if employees work in areas where
exposure monitoring results of inorganic arsenic are below an
eight-hour time-weighted average concentration of 100
micrograms per cubic meter (ug/m3);

OR

®  Daily if employees work in areas where either expo-
sure monitoring results of inorganic arsenic are above an
eight-hour time-weighted average concentration of 100
pg/m? or when more frequent washing is needed to prevent
skin irtitation.

- Maintain the effectiveness of PPE by repairing or
replacing it, as needed:

[ ] Dispose of protective clothing if it will not be
repaired.

¢ Inform individuals who clean or launder protective
clothing about the possible health effects associated with
inorganic arsenic, including carcinogenic effects, by doing
the following:

— Provide the information in writing;

AND

— Label containers of contaminated PPE with the follow-
ing warning:

CAUTION:

Clothing contaminated with inorganic
arsenic

[57]
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Do not remove dust by blowing or shaking

Dispose of inorganic arsenic contaminated
wash water as applicable local, state, or

federal regulations require

Reference: To see additional Personal protective equipment require-
ments go to the Safety and health core rules, chapter 296-
800 WAC, and find the section titled, PPE, WAC 296-
800-160.

NEW SECTION

WAC 296-848-40045 Respirators.

IMPORTANT:

The requirements in this section are in addition to the
requirements found in Respirators, chapter 296-842 WAC.

You must:

* Provide respirators and require that employees use
them in circumstances where exposure is above the permissi-
ble exposure limit (PEL), including any of the following:

—Employees are in an exposure control area.

— Feasible exposure controls are being put in place.

— Work operations where you establish exposure con-
trols are not feasible.

—Feasible exposure controls do not reduce exposures to,
or below, the PEL.

— Emergencies.

* Make sure air-purifying respirators selected have high-
efficiency particulate air (HEPA) filters or N-, R-, or P-100
filters.

* Provide an employee a PAPR when all of the following
conditions exist:

— A licensed healthcare professional (LHCP) recom-
mends this type of respirator in their written opinion.

— This type of respirator will provide proper protection.
— The employee chooses to use this type of respirator.

* Prohibit the use of half-facepiece respirators for protec-
tion against arsenic trichloride.

Note: Arsenic trichloride is corrosive and can be rapidly absorbed

through skin.

NEW SECTION

WAC 296-848-500 Definitions.

Action level

An airborne concentration of inorganic arsenic of 5
micrograms per cubic meter (lig/m?) of air calculated as an
eight-hour time-weighted average.

Authorized personnel

Individuals specifically permitted by the employer to
enter the exposure control area to perform duties, or to
observe employee exposure evaluations as a designated rep-
resentative.

Breathing zone

The space around and in front of an employee's nose and
mouth, forming a hemisphere with a 6- to 9-inch radius.

CAS (Chemical Abstract Service) number

CAS numbers are internationally recognized and used on
material safety data sheets (MSDSs) and other documents to
identify substances. For more information see http://www.
cas.org/about.
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Day

Any part of a calendar day.

Designated representative

Any one of the following:

« Any individual or organization to which an employee
gives written authorization.

* A recognized or certified collective bargaining agent
without regard to written employee authorization.

« The legal representative of a deceased or legally inca-
pacitated employee.

Emergency

Any event that could or does result in the unexpected
significant release of inorganic arsenic. Examples of emer-
gencies include equipment failure, container rupture, or con-
trol equipment failure.

Exposure

The contact an employee has with inorganic arsenic,
whether or not protection is provided by respirators or other
personal protective equipment (PPE). Exposure can occur
through various routes of entry such as inhalation, ingestion,
skin contact, or skin absorption.

Inorganic arsenic

Elemental arsenic (As), copper aceto-arsenite, and inor-
ganic compounds containing arsenic (measured as As),
except arsine. Inorganic compounds do not contain the ele-
ment carbon.

Licensed healthcare professional (LHCP)

An individual whose legally permitted scope of practice
allows him or her to provide some or all of the healthcare ser-
vices required for medical evaluations.

Permissible exposure limits (PELs)

PELs are employee exposures to toxic substances or
harmful physncal agents that must not be exceeded. PELs are
also specified in WISHA rules found in other chapters. The
PEL for inorganic arsenic is an eight-hour time-weighted
average (TWA,) of 10 micrograms per cubic meter (ug/m’).

Time-weighted average

An exposure concentration averaged over a period of
time.

WSR 04-18-081
PROPOSED RULES
SPOKANE COUNTY AIR
POLLUTION CONTROL AUTHORITY
{Filed August 31,2004, 1:21 p.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule and Other Identifying Information: Revi-
sions to Spokane County Air Pollution Control Authority
(SCAPCA) Regulation I, Article 6, Section 6.14 Standards
for Control of Particulate Matter On Paved Surfaces.

Hearing Location(s): Spokane County Public Works
Building, 1206 West Broadway, Hearing Room Lower
Level, Spokane, WA 99201, on October 7, 2004, at 9:00 a.m.

Date of Intended Adoption: October 7, 2004.

Proposed
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Submit Written Comments to: Ronald J. Edgar,
SCAPCA, 1101 West College Avenue, Suite 403, Spokane,
WA 99201-2094, e-mail rjedgar @scapca.org, fax (509) 477-
4727 ext. 111, by September 30, 2004.

Assistance for Persons with Disabilities: Contact Bar-
bara Nelson by October 5, 2004, (509) 477-4727.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposal will
clarify the inclusion of any newly incorporated governmental
entities in the existing requirements of the rule. It will also
clarify some reporting requirements.

Reasons Supporting Proposal: This rule is a part of the
Washington state implementation plan for attainment of the
PM 0 particulate standards. This change will clarify that
newly incorporated cities within the PM10 nonattainment
areas are required to have and implement a plan to control
particulate emissions from paved roads.

Statutory Authority for Adoption: RCW 70.94.141.

Statute Being Implemented: Chapter 70.94 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Spokane County Air Pollution
Control Authority, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Ron Edgar, 1101 West
College Avenue, Suite 403, (509) 477-4727.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This is a local air pollu-
tion control authority rule. RCW 34.05.328 does not apply to
local air pollution control authority rule development/amend-
ments.

A cost-benefit analysis is not required under RCW
34.05.328. Pursuant to RCW 70.95.141(1), RCW 34.05.328
does not apply to this rule amendment.

August 30, 2004
Ronald J. Edgar
Chief of Technical Services

ENDATORY SE mending Order Res. 99-

01, filed 9/01/04

SECTION 6.14 STANDARDS FOR CONTROL OF
PARTICULATE MATTER ON PAVED SURFACES

A. Applicability. The provisions of Section 6.14 shall
apply to any government agency of a state, county, city or
((Jeeal-government-or-private-company)) municipal corpora-

tion that applies or contracts for application of sanding mate-
rials to or mechanically sweeps or vacuums or_contracts for

sweeping or vacuuming of paved surfaces within the PM10
Nonattainment area, or within the PM10 maintenance area
after the nonattainment area is redesignated to attainment.
This Section shall also apply to all suppliers of sanding mate-
rials to be used by these affected entities.

B. Definitions.

1. Affected Entit((ies))y ((are)) is any governmental

agency of a state, county, city or ((leeal-gevernment-of-pri-

vate-eompany)) municipal corporation as described in Sub-
section A. ((thetapplies-sanding-material-to-ormechanically
sweeps—ef—wieﬁums—paved-s&rﬁaees—w&hﬁfhe—PM-lG—Neﬂﬁi- ‘

tainment-area:))
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2. Approved I aboratory means a certified or approved
facility capable of performing the specified tests in a compe-
tent, professional, and unbiased manner in accordance with
ASTM testing procedures.

3. The Authority is the Spokane County Air Pollution
Control Authority

4. Base Sanding Amount is the average amount of sand-
ing materials applied per lane mile by each affected entity
within the PM10 Nonattainment Area during the 1992 - 1993
season or another base season, as requested by an affected
entity and approved by the Authority.

5. Durability Index means the percent loss of weight as
determined using ASTM "Standard Test Method for Resis-
tance to Degradation of Small-Size Coarse Aggregate by
Abrasion and Impact in the Los Angeles Machine", desig-
nated C131-89, or other approved ASTM procedure.

6. Full Deployment means that sanding materials have
been applied to all priority roadways targeted for treatment
during a snow/ice event ((are-sanded)).

7. Percent Fines means the percent material passing a
#100 sieve as determined by the American Society for Test-
ing Materials (ASTM) "Standard Method for Sieve Analysis
of Fine and Coarse Aggregates", Designation C136-84a
(1988) (American Highway and Transportation Officials des-
ignation T27-88), or other approved ASTM procedure.

7. PM10 Maintenance Area means the same as the PM10
Nonattainment area unless otherwise defined in an approved
PM10 Maintenance Plan.

((®)) 9. PM10 Nonattainment Area means the Spokane
County PM10 Nonattainment Area, defined in CFR Title 40,
Part 81 as de51gnated on November 15 1990 ((?hﬁ-deﬁ-m—

() 10. Priority Roadway means any street, arterial, or
highway, within the PM10 Nonattainment Area, with more
than 15,000 average daily traffic count, and any connecting
entrance or exit ramp.

((30)) 11. Recycled Sanding Materials means previously
used sanding materials which have been collected from road-
ways or paved areas and are then re-used as is, after washing,
or after blending with new sanding materials.

(1)) 12. Sanding Materials means natural geologic
materials, excluding salt and other de-icing chemicals, used
to provide increased traction on roadways or paved areas.

" ((#2)) 13. Season means the period beginning, Novem-
ber 1, in one calendar year and concluding on April 30, the
next calendar year.

C. Emission reduction and control plans. Each affected
((governmental)) entity shall submit to the Authority an ini-
tial plan, including an implementation schedule descrlbmg
the programs and methods to be used to reduce PM10 emis-

sions from paved surfaces({-within-30-days-after-the-effective
date-of-this-regulation)). If the affected entity incorporated
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after the effective date of this regulation. that entity shall sub-

mit an initial plan within 180 days of incorporation. In
reviewing each plan, the Authority shall allow consideration
of mobility and transportation safety factors. ((Appreval-of))
In approving any initial plan, ((shal-require-that)) or plan
revision the Authority ((determine)) must make a finding, in
consultation with the Washington State Department of Ecol-
ogy, that the cumulative effect of the plans submitted by all
affected entities will ((achieve-and)) maintain at least a 70%
reduction, from the 1992 - 1993 base season, in the 24 hour
PM10 emissions from paved surfaces.

1. Each plan is sub]ect to approval by the Authority and
shall address, at a minimum, ((but-not-necessarily-be-imited
te)) all of the following:

a. Base sanding amount;

b. Percent sanding reduction goal;

c. Sanding materials specifications to be employed;

d. Criteria for application of sanding materials. Where
and when sanding materials are applied;

((d)) e. Identification of priority roadways.

((e)) f. Locations, application rates, and circumstances
for the use of chemical deicers and other sanding alternatives;

(()) g. Street sweeping frequency and technology to be
employed;

((®) h. Factors for determining when and where to ini-
tiate street sweeping following a sanding event, with the goal
of expeditious removal of sanding materials from priority
roadways when safety and mobility requirements have been
satisfied.

((R)) i. An implementation schedule giving the estimated
dates of start and completion, if applicable, of each part of the
plan.

j- A schedule for removal of sanding materials from all
surfaces to which they are applied.

2. (Beginni
wlatienst))The plans submitted shall be implemented by each

affected entlty((—U))upon approval of each plan((;-the

3. Wlthm 45 days of submlttal of the reports reqmred in
Subsection ((&)) E. of this Section, the Authority shall deter-
mine if the plan commitments have been met and shall notify
((emy)) each affected entity that has failed to ((meet-plan
eommitments)) fully implement its plan.

' ((%ﬁu&heﬁ&y—de&emes—&het—aay—gevemmemg}

)

((8)) 4. If the Authority, after consultation with the
affected ((gevernmental)) entities, the Washington Depart-
ment of Ecology, and the United States Environmental Pro-
tection Agency, determines that the emission reduction and
control plans do not provide for sufficient reduction in PM10
emissions to ((smeet)) achieve the emission reduction credit

for paved road surfaces as contained in the State Implementa-
tion Plan, the Authority may require ((the)) any or all affected

((gevernmental)) entities to modify their plans in order to
achieve additional reductions.
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5. Each affected entity shall review their approved plan
within 90 days of the effective date of the amendment to this
regulation and every five (5) years thereafter and within 90
davs of the Authority's determination made pursuant to sub-
section C. 4. and revise the plan as appropriate to ensure that
identified priority roadways reflect changes in traffic counts
and driving patterns and that all aspects of the plan reflect
current sanding and sweeping technologies, programs, and
schedules of the affected entity and requirements of the
Authority. All amended plans are subject to approval by the
Authority.

(D—Sweeping-roquisements—Beginning-the-effect

((8)) D. Sanding Materials Specifications

1. Material Standards. No affected entity shall use sand-
ing materials, whether new or recycled, which equal or
exceed 3% fines and 25% durability index.

2. Contractual Requirements. After the effective date of
this regulation, no affected entity shall execute a contract for
the purchase of sanding materials unless the contract includes
standards at least as stringent as those set forth in Subsection
E.1. of this Section.

(®) E. Testing

1. Supplier Testing Requirements

a. Suppliers of sanding materials shall have tests per-
formed by an approved laboratory to determine the percent
fines and durability index on representative samples of their
sanding materials which are supplied to affected entities.

b. The sampling and test frequency and methodology
used shall ensure that the samples are representative and
enable the supplier to certify to the affected entity that the
actual sanding materials supplied for use will meet the
requirements of Subsection ((B)) D. of this Section.

2. User Requirements. Affected entities or their contrac-
tors, shall have at least one test performed by an approved
laboratory to determine the percent fines and durability index
on all recycled materials at least once for the first 250 tons of
recycled materials used each season and at least once for
every 500 tons of recycled materials used thereafter during
the same season.

3. Authority Audits. The Authority may enter the site of
any affected entity or supplier of sanding materials subject to
this Section for the purpose of obtaining a sample of sanding
materials to determine if the materials meet the requirements
of Subsection ((E)) D. of this Section.

((&)) F. Reporting

1. Supplier Reporting Requirements. Prior to, or upon,
delivery of sanding materials, suppliers shall provide affected
entities that use their sanding materials a report demonstrat-
ing that the supplier has met all testing requirements of this
Section applicable to the time period in which deliveries are
made. The supplier shall certify in writing to the affected

Proposed
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entity that the sanding materials meet the requ1rements of
Subsection ((E)) D. of this Section.

2. Affected Entity Reporting Requirements

a. Affected entities that use recycled sanding materials
shall submit to the Authority copies of the results of testing
conducted according to Subsection ((F)) E.2. of this Section
no later than 30 days after the tests are conducted.

b. No later than June 30, of each year, affected ((gevers-
mental)) entities shall submit a report to the Authority con-
taining information for the preceding season on:

1) the total amount of sanding materials (both new and
recycled) and salt and other deicing chemicals used;

2) the number of lane miles sanded, salted and deiced;
and

3) the number of full deployment eplsodes and

(«

((6) c. Within 7 calendar days of awarding a contract for
the purchase of sanding materials to a supplier, an affected
entity shall notify the Authority of the supplier's name and
location of the aggregate sources from which the materials
will be supplied.

((e)) d. Affected entities shall maintain on file reports
received under the provisions of Subsection ((&)) E.1. of this
Section for a period of three (3) years.

3. Sweeper Reporting Requirements

a. Affected entities shall maintain monthly records to
document the information described below. No later than
June 30, of each year, each affected ((governmental)) entity
shall submit a report to the Authority ((whieh)) that shall con-
tain the information described below ((fereach-priority-read-
wey)).

1) Date of each sweeping operation;

2) Priority ((1))lane miles swept;

3) All other lane miles swept;

((3)) 4) Type of equipment used;

((4)) 5) Number of passes on priority roadways.

((5)-ehe-same—mfemmﬁea—speerﬁedﬂﬂ—&-ﬂ-)—a-(-2-)—a—(3)

))

4. Authority Audits. All records generated under the
provisions of this Section shall be made available for inspec-
tion upon request by the Authority.

((H) G. Alternate Test Methods and Standards. Alter-
nate percent fines and durability index test procedures may
be approved by the Authority should they be determined to
provide a measure that is equivalent to the test procedures of
this Section.

(@) H. Alternate Sanding Materials. Experimentation
with new sanding materials may be approved by the Author-
ity provided the Authority finds that the impact of such
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experiments will not cause ((oreontribute-te-a-violation-ofthe

PM10)) a failure to maintain the 70% reduction in PM10

emissions from the 1992-93 base season. as described in sub-
section C.

((

Reviser's note: The typographical errors in the above material
occurred in the copy filed by the Spokane County Air Pollution Control
Authority and appear in the Register pursuant to the requirements of RCW
34.08.040.

WSR 04-18-093
PROPOSED RULES
DEPARTMENT OF HEALTH
(Dental Hygiene)

[Filed September 1, 2004, 8:26 a.m.]

Original Notice.
Exempt from preproposal statement of inquiry under

RCW 34.05.310(4).

Title of Rule and Other Identifying Information: WAC

246-815-990 Dental hygiene fees and renewal cycle.

Hearing Location(s): Department of Health, Point Plaza
East, 310 Israel Road S.E., Room 139, Tumwater, WA
98501, on November 2, 2004, at 10:30 a.m.

Date of Intended Adoption: November 2, 2004.

Submit Written Comments to: Vicki Brown, P.O. Box

' 47867, Olympia, WA 98504-7867, e-mail vicki.brown

@doh.wa.gov, fax (360) 236-4865, by October 26, 2004.

Assistance for Persons with Disabilities: Contact Vicki
Brown by October 26, 2004, TTY (800) 833-6388 or (360)
236-4052.

: Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: With the passage
of legislation (ESSB 6554 Barriers to credentialing), this
requires a change to WAC 246-815-990 to change "tempo-
rary” to "limited.” As the limited license is renewable, the
rule needs to be changed to allow the department to charge
fees for the limited license and the renewed limited license.
This bill reduces barriers to licensing, allowing more appli-
cants to become licensed in Washington.

Reasons Supporting Proposal: This rule reduces barriers
to licensing, allowing more dental hygiene applicants to
become licensed in Washington state and to ensure the rules
are consistent with the statute.

Statutory Authority for Adoption: RCW 43.70.250.

Statute Being Implemented: Chapter 18.29 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of Health, Dental
Hygiene Examining Committee, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Vicki Brown, Program
Manager, Department of Health, 310 Israel Road S.E., Tum-
water, WA 98501, (360) 236-4865.

' No smail business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
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nomic impact statement does not need to be prepared as it
does not affect small businesses.

A cost-benefit analysis is not required under RCW
34.05.328. This proposal is exempt under RCW 34.05.328
(5)(b)(vi) because it sets fees according to legislative stan-
dards.

September 1, 2004
M. C. Selecky

Secretary

AMENDATORY SECTION (Amending WSR 03-07-095,
filed 3/19/03, effective 7/1/03)

WAC 246-815-990 Dental hygiene fees and renewal
cycle. (1) Licenses must be renewed every year on the practi-
tioner's birthday as provided in chapter 246-12 WAC, Part 2.

(2) The following nonrefundable fees will be charged:

Title of Fee Fee
Application examination and reexamination . . $100.00
Renewal .............................. 40.00
Laterenewal penalty .................... 40.00
Expired license reissuance ... ............. 40.00
Credentialing application................. 100.00
((Femperary)) Limited license application . . . 100.00
Limited licenserenewal . . ... ............. 40.00
Limited license late renewal penalty . . . .. . .. 40.00
Expired limited license reissuance. . .. ... ... 40.00
Duplicate license . ...................... 15.00
Certification of license. . ................. 25.00
Education program evaluation............. 200.00

WSR 04-18-098
PROPOSED RULES
HORSING RACING COMMISSION
[Filed September 1, 2004, 9:09 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
08-057.

Title of Rule and Other Identifying Information: WAC
260-14-040 Wagering, 260-48-700 Multijurisdictional com-
mon pool wagering, 260-48-710 Participation in common
pools as a guest, 260-48-720 Participation in common pool
wagering as a host, chapter 260-49 WAC, Advance deposit
wagering and chapter 260-72 WAC, Communications from
grounds.

Hearing Location(s): Auburn City Council Chambers,
25 West Main, Auburn, WA 98001, on October 14, 2004, at
10:00 a.m. |

Date of Intended Adoption: October 14, 2004.

Submit Written Comments to: Robert J. Lopez, 6326
Martin Way, Suite 209, Olympia, WA 98516-5578, e-mail
rlopez@whrc.state.wa.us, fax (360) 459-6461, by September
(October] 1, 2004.

Proposed
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Assistance for Persons with Disabilities: Contact Patty
Sorby by October 13, 2004, TTY (360) 459-6462.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To adopt rules to
allow the commission to comply with RCW 67.16.270 and
67.16.160, which became effective on April 1, 2004. RCW
67.16.270 and 67.16.160 requires the commission to regulate
both advance deposit wagering and full-card simulcast to
class 1 racing associations and satellite locations in Washing-
ton, and prohibits commissioners from wagering on the out-
come of any horse race under their jurisdiction.

Reasons Supporting Proposal: Complies with RCW
67.16.160 and 67.16.270.

Statutory Authority for Adoption: RCW 67.16.020.

Statute Being Implemented: Complies with RCW
67.16.160 and 67.16.270.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent:
mission, governmental.

Name of Agency Personnel Responsible for Drafting:
Robert J. Lopez, 6326 Martin Way, Suite 209, Olympia, WA
98516-5578, (360) 459-6462; Implementation and Enforce-
ment: Robert M. Leichner, 6326 Martin Way, Suite 209,
Olympia, WA 98516-5578, (360) 459-6462.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.

Washington Horse Racing Com-

September 1, 2004
R. M. Leichner
Executive Secretary

AMENDATORY SECTION (Amending Order 73.3, filed
6/28/73)

WAC 260-14-040 Wagering. (1) No commission
employee shall make any wager at a facility under the juris-
diction of the commission.

(2) No ((regulatery)) commission employee shall make
any wager on the outcome of any horse race at a meeting ((a¢
whieh-he-is-employed)) under the jurisdiction of the commis-
sion. Commission employee means both regulatory
employee and employee as defined in WAC 260-14-010.

(3) No commissioner ((er-empleyee)) shall make any
wager ((e*eept—dueugh—mﬁheﬁ-zed-paﬂ—mmel—beﬁmg)) on
the outcome of any horse race at a meeting under the jurisdic-
tion of the commission.

AMENDATORY SECTION (Amending WSR 99-06-026,
filed 2/23/99, effective 3/26/99)

WAC 260-48-700 ((Interjurisdietionel)) Multijuris-
dictional common pool wagering. (1) ((definitions)) Defini-
tions.

(a) The host association is the association conducting a
licensed parimutuel meeting from which authorized contests
or entire performances are simulcast.

Proposed
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(b) The guest association is the association that offers
licensed parimutuel wagering on contests conducted by the
host association.

(2)(a) Except as otherwise authorized by the commis-
sion, a request for simulcasting must be filed on a form pro-
vided by the commission not later than ((#)) seven business
days before the first simulcast race covered by the request.
The executive secretary may approve a request for simulcast-
ing, subject to rescission of the approval by the commission
at its next regular meeting.

(b) The application must include at a minimum:

(i) The simulcast agreement between the host and guest
association;

(ii) The approval by the horsemen's association repre-
sented at the host and guest site;

(iii) The alternate jurisdiction approval;

(iv) When acting as the host site, approval also requires
a list of all locations that will be receiving and/or wagering on
the races under the guest site; and

(v) The executive secretary may require the association
to submit additional information if the executive secretary
determines the additional information is necessary to effec-
tively evaluate the request.

(3) A class 1 racing association shall not be allowed to
simulcast until the following are filed with the commission.

(a) A written agreement with the local horsemen'’s group.

(b) A description of how simulcast purse ((raonies))
moneys are to be maintained.

(c) A description of how breeder awards are to be main-
tained.

(d) A monthly statement showing amounts contributed
to and balance in the purse fund and the breeders awards
fund. This statement shall be filed with the commission no
later than ten days after the end of each month.

(4) The approval of any particular simulcasting or
wagering on particular simulcast races or programs is not
binding on the commission for other requests for approval of
simulcasting or wagering on simulcast races or programs.

(5) In determining whether to approve ((en-interjurisdie-
tior)) a_multijurisdiction common pool which does not
include the host track or which includes contests from more
than one association, the commission shall consider and may
approve use of a bet type which is not utilized at the host
track, application of a takeout rate not in effect at the host
track, or other factors which are presented to the commission.

(6) No class 1 racing association shall enter a contractual
agreement that is in violation of, or may be construed as
waiving any provision of chapter 67.16 RCW, Title 260
WAC and any federal, state or local law.

(7) The mutuel manager or the mutuel manager’s desig-
nee shall be present on association grounds at all times that
the class 1 racing association is accepting wagers on simul-
cast races. He/she shall be responsible for communicating all
errors or omissions regarding simulcast wagering to the
((board-of-stewards-or-the-commissions-on-duty-mutuel
inspeetor)) executive secretary.

(8) There shall be a facsimile machine located in each
mutuel area or tote room and a direct, private telephone line
to be located in the tote room. Phone access to the tote room
shall not require routing through the switchboard.
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(9) Every class 1 racing association shall file with the
commission an annual report of its simulcast operations
including financial data as specified by the commission.

(10) Not less than ((30)) thirty minutes prior to the com-
mencement of transmission of the performance of parimutuel
contests for each day or night, the guest association shall ini-
tiate a test program of its transmitter, encryption and decod-
ing, and data communication to assure proper operation of
the system.

(11) ((The-audic-or-the-videe-signals-must be-present-at

1)) Washington intratrack breakage and minus pools
shall be prorated based on amounts wagered.

((6+8y)) (12) The commission may permit adjustment of
the takeout from the parimutuel pool so that the takeout rate
in this jurisdiction is identical to that at the host jurisdiction,
or identical to that of other jurisdictions participating in a
merged pool. .

((49)) (13) Any surcharges or withholdings in addition
to the takeout shall only be applied in the jurisdiction other-
wise imposing such surcharges or withholdings.

((€26))) (14) Where takeout rates in the merged pool are
not identical, the net price calculation may be the method by
which the differing takeout rates are applied.

[63]
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((&4)) (15) Parimutuel pools may be combined for
computing odds and calculating payouts but will be held sep-
arate for auditing and all other purposes.

AMENDATORY SECTION (Amending WSR 99-06-026,
filed 2/23/99, effective 3/26/99)

WAC 260-48-710 Participation in common pools as
guest. (1) With the prior approval of the commission,
parimutuel-wagering pools may be combined with corre-
sponding wagering pools in the host jurisdiction, or with cor-
responding pools established by one or more other jurisdic-
tions.

(2) Rules established in the jurisdiction of the host asso-
ciation designated for a parimutuel pool shall apply.

(3) The guest association and all authorized receivers
shall conduct parimutuel wagering pursuant to the applicable
jurisdiction rules.

(4) Class 1 racing associations which import races and
propose to offer types of wagers other than those currently
defined in chapter 260-48 WAC, shall submit to the commis-
sion a copy of the host jurisdiction's rule governing the
wager.

(5) If, after the close of wagering, ((itbeeomes-impeossi-
b full ll_ll'l"'

- - b POOTO D

wagers-placed-elsewhere:)) a_guest racetrack's wagers cannot
be successfully merged in the multijurisdictional common
pool via data circuit or manual merge, the mutuel manager
shall:

(a) Refund the pools not successfully merged after
announcing to the public that the pools were not merged suc-
cessfully and the pools will be refunded; or

(b) Pay the winning wagers based on the prices estab-
lished at the host racetrack.

The mutuel manager shall report the failure to merge any
common pool to the commission. The report must be made
on a form prescribed by the executive secretary and be filed
no later than the day after the date the common pool failed to

merge.
In the event the host association has offered a wager not

covered by chapter 260-48 WAC, the ((AREL)) Association
of Racing Commissioners International model rules regard-
ing such wager shall govern. Information regarding this
emergency procedure shall be posted throughout the class 1
racing association facility and published in its racing pro-
gram.

(6) An authorized class 1 racing association when acting
as a guest association shall provide:

(a) A voice communication system between each guest
association and the host association, providing timely voice
contact among the commission designees and parimutuel
departments.

(b) Parimutuel terminals and odds displays, modems and
equipment enabling parimutuel data transmissions, and data
communications between the host and guest associations.

(c) Adequate transmitting and receiving equipment of
acceptable broadcast quality, which shall not interfere with
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the closed circuit TV system of the host association for pro-
viding any host facility patron information.

AMENDATORY SECTION (Amending WSR 99-06-026,
filed 2/23/99, effective 3/26/99)

WAC 260-48-720 Participation in common pools as
host. (1) A host association is responsible for content of the
simulcast and shall use all reasonable effort to present a
simulcast that offers the viewers an exemplary depiction of
each performance.

(2) Unless otherwise permitted by the commission, every
simulcast will contain in its video content the date, a digital
display of actual time of day, the host facility's name from
where it emanates and the number of the contest being dis-
played. .

(3) The host association shall maintain such security
controls including encryption over its uplink and communi-
cations systems as directed or approved by the commission.

(4) Any contract of ((interjurisdietion)) multijurisdiction
common pools entered into by the association shall contain a
provision to the effect that if, for any reason, it becomes
impossible to successfully merge the bets placed in another
jurisdiction into the ((interjurisdietion)) multijurisdiction
common pool formed by the class 1 racing association, or if,
for any reason, the commission's or the association's repre-
sentative determines that attempting to effect transfer of pool
data from the guest jurisdiction may endanger the associa-
tion's wagering pool, the association shall have no liability
for any measures taken which may result in the guest's
wagers not being accepted into the pool.

(5) If for any reason it becomes impossible to success-
fully merge pool data into the ((interjurisdietion)) multijuris-
diction common pool of the class 1 racing association, or it is
determined that attempting to effect transfer of pool data
from the guest jurisdiction may endanger the class 1 racing
associations wagering pool, or cause an unreasonable delay
of the racing program, the class 1 racing association represen-
tative shall determine under the circumstances whether to
manually merge guests pools, exclude guests pools or delay
the Washington pools.

(6) Scratched horses must be communicated via facsim-
ile machine, telephone or other approved method by the host
mutuel manager to all guest mutuel managers except when
the operating totalisator protocol performs these functions
automatically or when the information is disseminated to the
wagering network via satellite or video display. The host
mutuel manager must communicate program changes to all
guest sites via facsimile machine, telephone or other
approved method.

Chapter 260-49 WAC

ADVANCE DEPOSIT WAGERING

NEW SECTION

WAC 260-49-010 Definitions. For the purposes of this
chapter, unless otherwise indicated by the context in which
the term is used, the following terms shall have the meaning
set forth herein:
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(1) "Account" shall mean an account for advance deposit
wagering with a complete record of credits, wagers and deb-
its established by an account holder and managed by an
authorized advance deposit wagering service provider.

(2) "Account holder” shall mean a natural person, at least
twenty-one years of age for whom an authorized advance
deposit wagering service provider has opened an account.

(3) "Advance deposit wagering" means a form of
parimutuel wagering in which an individual deposits money
in an account with an entity authorized by the commission to
conduct advance deposit wagering and then the account
funds are used to pay for parimutuel wagers made in person,
by telephone, or through communication by other electronic
means.

(4) "Authorized advance deposit wagering service pro-
vider" means an entity licensed by the commission, pursuant
to this chapter, to conduct advance deposit wagering includ-
ing such entity's facility location, equipment and staff
involved in the management, servicing and operation of
advance deposit wagering. ‘

(5) "Applicant” is a natural person, at least twenty-one
years of age, who has submitted an application to establish an
account with an authorized advance deposit wagering service
provider.

(6) "Application” shall mean the form or forms and other
required submissions received from an applicant for the pur-
pose of opening an account.

(7) "Class 1 racing association" shall mean any person or
entity holding a current and valid license issued by the com-
mission pursuant to chapter 67.16 RCW to hold race meets.

(8) "Commission" means the Washington horse racing
commission.

(9) "Communications by other electronic means"
includes communications by any electronic communication
device or combination of devices including, but not limited
to, the following: Personal computers, the internet, private
networks, interactive televisions and wireless communica-
tion technologies or other technologies approved by the com-
mission.

(10) "Confidential information" shall include the follow-
ing:

(a) The amount of money credited to, debited from, with-
drawn from, or present in any particular account holder's
account;

(b) The amount of money wagered by a particular
account holder on any race or series of races;

(c) The account number and secure personal identifica-
tion code of a particular account holder;

(d) The identities of particular entries on which the
account holder is wagering or has wagered; and

(e) Unless otherwise authorized by the account holder,
the name, address, and other information in the possession of
an authorized advance deposit wagering service provider that
would identify the account holder to anyone other than the
commission, the authorized advance deposit wagering ser-
vice provider, the regulatory authority in the state that regu-
lates the authorized advance deposit wagering service pro-
vider or as otherwise required by state or federal law.

(11) "Credits" shall mean all deposits of money into an
account.
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(12) "Debits" shall mean all withdrawals of money from
an account.

(13) "Deposit” shall mean a payment of money by cash,
check, money order, credit card, debit card, or electronic
funds transfer made by an account holder to the account
holder's account.

(14) "Foreign jurisdiction” shall mean a jurisdiction of a
foreign country or political subdivision thereof.

(15) "Natural person” shall mean any person, at least
twenty-one years of age, but does not include any corpora-
tion, partnership, limited liability company, trust, or estate.

(16) "Principal residence address" shall mean that place

where the natural person submitting an application for an
account resides at least fifty percent of the time during the
calendar year.

(17) "Proper identification" shall mean a form of identi-
fication sufficient to ensure that the person making a transac-
tion is an account holder.

(18) "Secure personal identification code" shall mean an
alpha and/or numeric character code chosen by an account
holder as a means by which the authorized advance deposit
wagering service provider may verify a wager or account
transaction as authorized by the account holder.

(19) "Source market fee"” shall mean the part of a wager
made on any race by a person whose principal residence
address is in Washington that is returned to the class 1 racing
association and the commission.

(20) "Source market fee area”" means the state of Wash-‘

ington.

(21) "Withdrawal" shall mean a payment of money from
an account by an authorized advance deposit wagering ser-
vice provider to the account holder.

NEW SECTION

WAC 260-49-020 Requirements to conduct autho-
rized advance deposit wagering. (1) The advance deposit
wagering rules set forth in this chapter shall apply to the
establishment and operation of accounts by an authorized
advance deposit wagering service provider for applicants
whose principal residence address is in the state of Washing-
ton.

(2) Advance deposit wagering by any person whose prin-
cipal residence address is in the state of Washington may be
conducted only by an authorized advance deposit wagering
service provider licensed by the commission pursuant to this
chapter.

(3) A class 1 racing association must obtain commission
approval of its contract with an authorized advance deposit
wagering service provider.

(4) No advance deposit wagering service provider shall
solicit, accept, open or operate an account for any person with
a principal residence address in the state of Washington
unless the service provider has received a license in good
standing from the commission.

(5) The commission may suspend or revoke a license to
operate as an authorized advance deposit wagering service
provider, withdraw approval of a contract between a class 1
racing association and an authorized advance deposit wager-
ing service provider and/or impose fines, if the authorized
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advance deposit wagering service provider, its officers, direc-
tors, or employees violate chapter 67.16 RCW or Title 260
WAC.

(6) An authorized advance deposit wagering service pro-
vider located within Washington shall not solicit, accept,
open or operate advance deposit wagering accounts for per-
sons whose principal residence is outside of the state of
Washington, including residents of foreign jurisdictions
unless:

(a) The service provider has received a license from the
commission in good standing;

(b) Wagering on that same type of live racing is lawful in
the jurisdiction which is the person's principal residence; and

(c) The authorized advance deposit wagering service
provider complies with the provisions of the Interstate
Horseracing Act, 15 U.S.C. §§ 3001 to 3007, and the laws of
the jurisdiction, which is the principal place of residence of
the applicant.

(7) The authorized advance deposit wagering service
provider shall provide a bond or irrevocable letter of credit in
an amount set by the commission for the purpose of ensuring
that payments to the commission and to Washington account
holders are made. In the alternative, a service provider may
provide other means of assurance of such payment including,
but not limited to, evidence of bond(s), irrevocable letter(s)
of credit or other forms of financial guarantees posted and in
good standing with regulatory authorities in other jurisdic-
tions, which shall be subject to the approval of the commis-
sion. Any bond, letter of credit or other assurance of payment
acceptable to the commission provided by the service pro-
vider shall run to the Washington horse racing commission as
obligee, and shall be for the benefit of the commission and
any account holder who suffers a loss by reason of the service
provider's violation of chapter 67.16 RCW or these rules.
The bond, letter of credit or other assurance of payment shall
be conditioned on the obligor as licensee faithfully comply-
ing with chapter 67.16 RCW and these rules. The bond shall
be continuous and may be canceled by the surety only upon
the surety giving written notice to the executive secretary of
its intent to cancel the bond. The notice of cancellation shall
be effective no sooner than thirty days after the notice is
received by the executive secretary. In the event of cancella-
tion of the bond, letter of credit or other assurance of payment
the service provider shall file a new bond, letter of credit or
other assurance of payment prior to the effective date of the
cancellation notice.

(8) Persons whose primary residence is within Washing-
ton shall not participate in advance deposit wagering unless
such activity is conducted through an authorized advance
deposit wagering service provider.

(9) The content and frequency of reports from an autho-
rized advance deposit wagering service provider shall be at
the discretion of the commission.

(10) No class 1 racing association shall enter into a writ-
ten agreement under this section that is in violation of, or may
be construed as waiving any provision of chapter 67.16
RCW, Title 260 WAC or any applicable federal, state or local
law.

(11) Every class I racing association approved under this
chapter shall file with the commission a monthly statement
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showing amounts contributed to and balances in the purse
fund and the breeders awards fund. This statement shall be
filed with the commission no later than twenty-five days after
the end of each month.

(12) In determining whether to approve an application
under this chapter, the commission shall consider the follow-
ing factors:

(a) The impacts on all entities conducting business as
part of the Washington horse racing industry;

(b) Whether the commission deems the state compliance
and monitoring efforts of the state where the authorized
advance deposit wagering service provider is located are suf-
ficient for compliance with applicable laws and for the pro-
tection of the public and to ensure the integrity of all opera-
tions and financial transactions under the agreement between
the class 1 racing association and the authorized advance
deposit wagering service provider; and

(c) Any other factor the commission identifies on the
record as relevant to its determination.

NEW SECTION

WAC 260-49-030 Advance deposit wagering service
provider license for a class 1 racing association. (1) A class
1 racing association licensed under chapter 67.16 RCW and
chapter 260-13 WAC may apply for a license from the com-
mission to operate as an advance deposit wagering service
provider in accordance with chapter 67.16 RCW and this
chapter.

(2) An application to operate as an advance deposit
wagering service provider must address the requirements of
this chapter, and the class 1 racing association shall file with
the commission an original and five copies of the application
and plan of operation.

(3) As part of the application, the class 1 racing associa-
tion shall submit a detailed plan of how its proposed advance
deposit wagering service provider would operate. At a mini-
mum, the operating plan shall address the following issues:

(a) The manner in which the proposed simulcasting and
advance deposit wagering service provider will operate and
the regular hours of operation;

(b) Programs for responsible wagering;

(c) A plan for verification of an applicant’s identity, age
and residence when establishing an account;

(d) Establish a dispute resolution process for account
holders who file a claim against the advance deposit wager-
ing service provider;

(e) The requirements for accounts established and oper-
ated for persons whose principal residence is outside of the
state of Washington;

() The process for an account holder to make withdraw-
als from the account holder's account;

(g) The process for handling wagers when "wagering
pools cannot be merged with the wagering pools of the race
track where the race is being run live; and

(h) Any additional information required by the commis-
sion.

(4) The commission may require changes in a proposed
plan of operations as a condition of granting a license.
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(5) The commission may conduct investigations or
inspections or request additional information from the class 1
racing association, as it deems appropriate in determining
whether to license the class 1 racing association to operate as
an advance deposit wagering service provider.

(6) A license authorizes only the class 1 racing associa-
tion to establish, manage and operate an advance deposit
wagering service provider. The class 1 racing association
shall not subcontract operation of the advance deposit wager-
ing service provider to another person or entity.

(7) Approval of a license under this section shall be for
twelve months from the date of approval, unless rescinded by
the commission.

(8) No subsequent changes in the advance deposit
wagering service provider's plan of operations may occur
unless ordered by the commission or until written approval is
obtained from the commission.

(9) The commission, or its staff, shall be given access to
review and audit all records and financial information of a
class 1 racing association related to the conduct of advance
deposit wagering, including resident and nonresident
accounts. This information shall be made available to the
commission or its staff by the class 1 racing association at its
location at reasonable hours. The commission may require
the class 1 racing association to annually submit to the com-
mission audited financial statements of the advance deposit
wagering service provider.

NEW SECTION

WAC 260-49-040 Advance deposit wagering service
provider license for nonclass 1 racing associations. (1)
Prior to accepting applications from Washington residents for
advance deposit wagering accounts, the advance deposit
wagering service provider must have:

(a) An agreement with a class 1 racing association, that
has been approved by the commission; and

(b) A license from the commission to conduct advance
deposit wagering.

(2) An application to operate as an advance deposit
wagering service provider must address the requirements of
this chapter, and the entity shall file with the commission an
original and five copies of the application and plan of opera-
tion.

(3) The operator of an advance deposit wagering service
provider applying for a license to conduct advance deposit
wagering must provide the following information as part of
the application:

(a) If the service provider is an individual, his/her legal
name and the legal name of his/her spouse and dates of birth
and address;

(b) If the service provider is a corporation:

(i) The date and place of incorporation;

(ii) The names and addresses of its shareholders, and the
names, addresses and dates of birth of directors and officers
who are natural persons; and

(iii) If a shareholder is a corporation then the date and
place of its incorporation, and the names and addresses and
dates of birth of those corporations’ directors and officers. If
the service provider is a corporation ultimately owned by a
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not-for-profit entity without any shareholders, or is a publicly
traded corporation, the information required in this subsec-
tion shall be required from the directors of the not-for-profit
entity, or the directors and officers of the publicly traded cor-
poration, in lieu of the shareholders;

(c) If the service provider is a general or limited partner-
ship, the names, addresses, and dates of birth of the partners;
if a partner is a corporation, the date of incorporation, the
place of incorporation and the names and addresses and dates
of birth of its directors and officers must be provided;

(d) The commission reserves the right to require finger-
prints as part of the license application process;

(e) Information from the service provider that demon-
strates whether the service provider has the financial
resources to operate as an advance deposit wagering service
provider;

() A copy of the written agreement between the class 1
association and the advance deposit wagering service pro-
vider and an assurance that the commission will be notified of
any other agreements between the association and the facility
pertaining to this section, whether written or oral;

(g) Written approval to conduct advance deposit wager-
ing from the appropriate regulatory authority in the state
where the advance deposit wagering service provider is
located;

(h) A description of how the state where the service pro-
vider is located regulates and monitors the advance deposit
wagering facility for compliance with applicable law and
protection of the public; and

(i) Any other information required by the commission.

(4) The written agreement between the class 1 racing
association and the advance deposit wagering service pro-
vider must contain substantially the following terms:

(a) A description of the fee structure and fees to be paid
to the class 1 racing association under the agreement;

(b) A provision requiring the facility to agree it shall not
accept any wager that violates Washington law or rule.

(5) The commission's approval of a specific agreement
under this section is not binding on the commission as to any
other agreement.

(6) As part of the application for licensure as an advance
deposit wagering service provider, the applicant shall submit
a detailed plan of operations in a format and containing such
information as required by the commission. At a minimum,
the operating plan shall address the following issues:

(a) The manner in which the proposed simulcasting and
wagering system will operate and the regular hours of opera-
tion;

(b) The process for handling wagers when wagering
pools cannot be merged with the wagering pools of the race
track where the race is being run live;

(c) Programs for responsible wagering;

(d) A plan for verification of an applicant's identity, age
and residence when establishing an account;

(e) Establish a dispute resolution process for account
holders who file a claim against the authorized advance
deposit wagering service provider;

(f) The process for an account holder to make withdraw-
als from the account holder's account;
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(8) An advance deposit wagering service provider
located in Washington must include how the provider will
implement the requirements for accounts established and
operated for persons whose principal residence is outside of
the state of Washington; and

(h) Any other issues as required by the commission.

(7) The commission may require changes to an advance
deposit wagering service provider's proposed plan of opera-
tions as a condition of granting a license. No subsequent
material changes in the plan of operations may occur unless
ordered by the commission or until written approval is
obtained from the commission.

(8) The advance deposit wagering service provider
applying for a license shall provide to the commission the
number of Washington accounts on file with its business as of
1:00 p.m. PST April 1, 2004, and the total wagering activity
since that time until the date of the application for license in
Washington. Any operator of an advance deposit wagering
service provider authorized by the commission to conduct
advance deposit wagering shall pay the source market fee on
all advance deposit wagers for all accounts since 1:00 p.m.
PST April 1, 2004, that have Washington as the principal res-
ident address.

(9) The commission may conduct investigations or
inspections or request additional information from the appli-
cant for a license under this section as it deems appropriate in
determining whether to approve the license application.

(10) Approval of a license under this section shall be for
twelve months from the date of approval, unless rescinded by
the commission.

(11) The advance deposit wagering service provider
accepting a license from the commission recognizes and
accepts the jurisdiction of the state of Washington as pro-
vided in RCW 4.28.185. The advance deposit wagering ser-
vice provider shall provide to the commission or its staff
access to review and audit all records and financial informa-
tion of the advance deposit wagering service provider,
including all Washington account information. An advance
deposit wagering service provider located in Washington,
shall also provide access to the commission, or its staff to
review and audit all records and financial information main-
tained by the advance deposit wagering service provider that
relate to applications and accounts for persons whose primary
residences are not located in Washington. This information
shall be made available to the commission or its staff by the
advance deposit wagering service provider at the service pro-
vider's location upon notice from the commission or commis-
sion staff at all reasonable times. The commission may
require the service provider annually submit to the commis-
sion audited financial statements of the advance deposit
wagering service provider.

NEW SECTION

WAC 260-49-050 Establishing an account. (1) An
established account is necessary to place advance deposit
wagers. An account may only be established with an autho-
rized advance deposit wagering service provider.
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(a) To establish an account, an application form must be
signed or otherwise authorized in a manner acceptable to the
commission and include:

(i) The applicant's full legal name;

(ii) Principal residence address;

(iii) Telephone number;

(iv) Proper identification or certification demonstrating
that the applicant is at least twenty-one years of age; and

(v) Any additional information required by the commis-
sion.

(b) Each application submitted shall be verified with
respect to name, principal residence address, and date of birth
by either an independent service provider or another means
which meets or exceeds the reliability, security, accuracy,
privacy and timeliness provided by an independent service
provider. If there is a discrepancy between the application
submitted and the information provided by the verification
described above or if no information on the applicant is avail-
able from such verification process, another individual refer-
ence service may be accessed or another technology meeting
the requirements described above may be used to verify the
information provided. If the applicant's information cannot
be verified, the authorized advance deposit wagering service
provider shall not establish an account.

(2) Each account shall have a unique identifying account
number. The identifying account number may be changed at
any time by the advance deposit wagering service provider
provided the account holder is given notice in writing prior to
the change.

(3) The applicant shall supply a secure personal identifi-
cation code when the account holder is placing an advance
deposit wager. The account holder has the right to change
this code at any time.

(4) The holder of the account shall receive at the time the
account is approved:

(a) Unique account identification number;

(b) Copy of the advance deposit wagering rules and such
other information and material that is pertinent to the opera-
tion of the account;

(c) Notice that the account holder must be at least
twenty-one years of age, and that individuals under the age of
twenty-one shall not have access to the account;

(d) Such other information as the authorized advance
deposit wagering service provider or the commission may
deem appropriate.

(5) Accounts shall only be accepted in the name of a nat-
ural] person.

(6) The account is nontransferable between natural per-
sons.

(7) The authorized advance deposit wagering service
provider may close or refuse to open an account for what it
deems good and sufficient reason, and shall order an account
closed if it is determined that information that was used to
open an account was false, or that the account has been used
in violation of these rules.

(8) Any disputes between an account holder and an
authorized advance deposit wagering service provider shall
follow the dispute resolution procedures contained in the
authorized advance deposit wagering service provider's plan
of operations as approved by the commission. If the autho-
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rized advance deposit wagering service provider fails to
resolve the dispute, the commission may take appropriate
action including claims against the bond or other form of
financial security.

(9) The authorized advance deposit wagering service
provider shall state in all advertising in the state of Washing-
ton that residents under the age of twenty-one are not permit-
ted to open, own or have access to an advance deposit wager-
ing account.

(10) If the authorized advance deposit wagering service
provider is located in Washington, no account shall be estab-
lished for any natural person under the age of twenty-one.

NEW SECTION

WAC 260-49-060 Operation of an account. (1) The
authorized advance deposit wagering service provider may
refuse deposits to an account for what it deems good and suf-
ficient reason.

(2) The authorized advance deposit wagering service
provider may suspend any account or close any account at
any time provided that when an account is closed, they shall,
within seven calendar days, return to the account holder all
moneys then on deposit by sending a check to the last known
principal residence address.

(3) Credits to an account after the initial establishment of
the account may be made as follows:

(a) Deposits to an account by an account holder may be
made in the following forms:

(i) Cash, which may be deposited at financial or retail
outlets designated by the authorized advance deposit wager-
ing service provider;

(ii) Check, money order or negotiable order of with-
drawal given or sent to an authorized advance deposit wager-
ing service provider;

(iii) Charges made to an account holder’s credit card or
debit card upon the direct and personal instruction of the
account holder, if the use of the card has been approved by
the authorized advance deposit wagering service provider;

(iv) Transfer by means of an electronic funds transfer
from a monetary account controlled by an account holder to
his/her account, said account holder to be liable for any
charges imposed by the transmitting or receiving entity with
such charges to be deducted from the account; or

(v) Funds so deposited will be made available for wager-
ing use in accordance with financial institution funds avail-
ability schedules.

(b) Credit for winnings from wagers placed with funds in
an account and credit for account wagers on entries that are
scratched shall be posted to the account by the authorized
advance deposit wagering service provider.

(4) Debits to an account shall be made as follows:

(a) Upon receipt by the authorized advance deposit
wagering service provider of an advance deposit wager, the
authorized advance deposit wagering service provider shall
debit the account in the amount of the wager;

(b) For fees for service or other transaction-related
charges by the authorized advance deposit wagering service
provider;
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(c) The authorized advance deposit wagering service
provider may close accounts in which there has been no
activity for at least six months, returning funds remaining
therein to the account holder at his/her last known principal
residence address; or

(d) In the event an account holder is deceased, funds
accrued in the account shall be released to the decedent's
legal representative upon receipt of a copy of a valid death
certificate, tax releases or waivers, probate court authoriza-
tions or other documents required by applicable laws.

(5) Account holders may communicate instructions con-
cerning advance deposit wagers to the advance deposit
wagering service provider in person, by mail, telephone, or
other electronic means.

(6) The authorized advance deposit wagering service
provider shall not accept wagers from an account holder in an
amount in excess of the account balance.

(7) Notwithstanding any other rules, the authorized
advance deposit wagering service provider may at any time
declare the advance deposit wagering closed for receiving
wagers on any parimutuel pool, race, group of races, or
closed for all wagering. Any time advance deposit wagering
is closed other than coincident with the start of a race, a writ-
ten report must be filed with the commission within forty-
eight hours. Any time the authorized advance deposit wager-
ing service provider is closed during its normal hours of oper-
ation a written report must be filed with the commission
within forty-eight hours.

(8) The authorized advance deposit wagering service
provider has the right at any time and for what it deems good
and sufficient reason to refuse to accept all or part of any
wager.

(9) Accounts are for the personal use of the account
holder. The account holder is responsible for maintaining the
secrecy of the account number and his/her personal identifi-
cation code.

(10) Payment on winning parimutuel wagers and credits
for advance deposit wagers on entries which are scratched
shall be posted to the credit of the account holder as soon as
practicable after the race is declared official.

(11) The authorized advance deposit wagering service
provider shall provide written or electronic statements of an
individual’s account activity at any time upon the request of
the account holder.

(12) No employee or agent of the authorized advance
deposit wagering service provider shall divulge any confi-
dential information related to the placing of any wager or any
confidential information related to the operation of the autho-
rized advance deposit wagering service provider, except to
the account holder or as required by these rules, the commis-
sion, and as otherwise required by state or federal law, or
Title 260 WAC.

NEW SECTION

WAC 260-49-070 Distribution of source market fee.
(1) A source market fee shall be paid monthly for the source
market fee area on all accounts that have Washington as the
principal residence address.
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(2) The authorized advance deposit wagering service
provider shall, at least monthly, distribute the total source
market fee as follows:

(a) Ninety percent of the total source market fee directly
to the class 1 racing association and the remaining ten percent
directly to the commission.

(b) The class 1 racing association shall distribute two and
one-half percent of the total source market fee to the breeders’
award fund.

(c) The class 1 racing association and the recognized
horsemen'’s organization shall negotiate a separate agreement
for contributions to the purse account from the source market
fee and submit the agreement for review and approval by the
commission. The class 1 racing association shall distribute
the horsemen’s share of the source market fee in accordance
with the horseman’s agreement. '

(d) The commission shall distribute two and one-half
percent of the total source market fee to the Washington bred
owners' bonus account and one-half of one percent of the
total source market fee to the class C purse fund account and
seven percent of the total source market fee to the commis-
sion's operating account.

(3) The commission shall annually review the distribu-
tion of the source market fee. Any changes to the distribution
shall be adopted by rule.

NEW SECTION

WAC 260-49-080 Distribution of source market
fee—More than one class 1 racing association. (1) The
source market fee generated from wagers on a class 1 racing
association’s live races will be distributed to the class 1 rac-
ing association conducting that meet after deducting contri-
butions to the commission, one percent owners bonus, breed-
ers awards, and class C purse fund per WAC 260-49-070.
The remaining source market fee from the class 1 racing
association’s live meet shall be distributed in accordance
with the agreement between the class 1 racing association
and the recognized horsemen's association.

(2) The source market fee generated from races con-
ducted outside Washington shall be allocated proportionate
to the gross amount of all sources of parimutuel wagering
during each twelve-month period derived from the associa-
tions’ live race meets after deducting contributions to the
commission, one percent owners' bonus, breeders awards,
and class C purse fund per WAC 260-49-070. The remaining
proportional share of the source market fee from races con-
ducted outside Washington shall be distributed in accordance
with the agreement between the class 1 racing association
and the recognized horsemen's association. "All sources of
parimutuel wagering” shall mean the total of in-state and out-
of-state wagering on the associations’ live race meet. This
percentage must be calculated annually. The commission
shall calculate the proportion of the source market fee for
each class 1 racing association based upon the preceding cal-
endar year. The commission shall inform the authorized
advance deposit wagering service provider(s) of the percent-
age of source market fee to be distributed to each class 1 rac-
ing association. The authorized advance deposit wagering
service provider(s) shall distribute the source market fee to
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the class 1 racing associations according to the percentages
established by the commission.

(3) A class 1 racing association is not entitled to source
market fees until it has completed one race meet in accor-
dance with the requirements of RCW 67.16.200.

(4) A class 1 racing association must complete a live race
meet in accordance with RCW 67.16.200 within each suc-
ceeding twelve-month period to maintain eligibility to con-
tinue participating in advance deposit wagering and to
receive a proportionate share of the source market fee.

NEW SECTION

WAC 260-49-090 Licensing fees to operate advance
deposit wagering. (1) Application fees.

(a) A nonrefundable application fee of five thousand dol-
lars must be submitted with all license applications to con-
duct authorized advance deposit wagering,.

(b) The applicant will be billed and shall be responsible
for any costs involved in the background checks, investiga-
tion, and review of the application in excess of five thousand
dollars.

(2) An annual license fee of one thousand dollars shall be
payable to the commission on issuance of the original license.
Thereafter, the annual renewal license fee shall be one thou-
sand dollars due thirty days prior to the license expiration.
The licensee will be billed and shall be responsible for any
costs in excess of one thousand dollars associated with the
review and investigation of the annual renewal application.

NEW SECTION

WAC 260-49-100 Enforcement and penalties. (1)
Any violations of this chapter shall be referred to the com-
mission. The commission shall have sole authority to ensure
compliance with these rules, conduct hearings on violations,
and determine penalties for violations.

" (2) The commission may suspend or revoke a license
issued to an advance deposit wagering service provider, with-
draw approval of a contract between a class 1 racing associa-
tion and an advance deposit wagering service provider and/or
impose fines, if the licensee:

(a) Violates any of the requirements of chapter 67.16
RCW or these rules;

(b) Fails to provide a bond or letter of credit or evidence
thereof in another jurisdiction to the satisfaction of the com-
mission; .

(c) Fails to make payments in a timely manner as
required by these rules;

(d) Fails to comply with any conditions on the license
imposed by the commission;

(e) Has demonstrated willful disregard for complying
with ordinances, statutes, administrative rules, or court
orders, whether at the local, state, or federal level. This
includes, but is not limited to, failure to make required pay-
ments to other state regulatory agencies;

(f) Poses a threat to the effective regulation of wagering
or creates or increases the likelihood of unfair or illegal prac-
tices, methods, and activities in the conduct of wagering
activities, as demonstrated through the prior activities, crimi-
nal record, reputation, habits, or associations;
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(g) Fails to provide at the office of the commission any
information required under the commission's rules within the
time required therefore by applicable rule, or if no maximum
time has been established respecting the particular kind of
information by other rule, then within thirty days after receiv-
ing a written request therefore from the commission or its
staff;

(h) Commits, or has committed, any other act that the
commission determines constitutes a sufficient reason in the
public interest for denying, suspending, or revoking licenses
or approval of agreements.

(3) The commission shall afford a licensee the opportu-
nity for an adjudicative proceeding prior to denial, suspend-
ing or revoking a license or imposing fines, and shall provide
a class 1 racing association and/or an authorized advance
deposit wagering service provider a hearing on refusal of
approval or withdrawal of approval of the agreement between
the association and the service provider.

(4) The commission shall have authority to ensure com-
pliance with these regulations, including, but not limited to,
injunctive relief and the imposition of fines, suspensions and
revocation of license and repayment of outstanding source
market fees.

AMENDATORY SECTION (Amending WSR 00-20-029,
filed 9/27/00, effective 10/28/00)

€))) A class 1 racing association may seek approval to

broadcast its races for the purpose of satellite wagering as
authorized in RCW 67.16.200 Satellite locations—Parimu-
tuel wagering. The class 1 association shall ensure that the
audio-visual signal of such broadcast shall be encrypted or
manipulated to mask the original video content of the signal
and so cause such signal to be indecipherable and unrecog-
nizable to any unauthorized receiver.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 260-72-030 Transmission or broadcast of
information relating to fea-
ture races.
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WSR 04-18-100
PROPOSED RULES
STATE BOARD OF EDUCATION
[Filed September 1, 2004, 9:26 a.m.}

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
09-062.

Title of Rule and Other Identifying Information: WAC
180-51-061 High school graduation requirements.

Hearing Location(s): Northwest Educational Service
District 189, 1601 R Avenue, Anacortes, WA 98221 on
October 20, 2004, at 8:30 a.m.

Date of Intended Adoption: October 22, 2004.

Submit Written Comments to: Larry Davis, Executive
Director, P.O. Box 47206, Olympia, WA 98504-7206, e-mail
ldavis @ospi.wednet.edu, fax (360) 586-2357, by October 6,
2004.

Assistance for Persons with Disabilities: Contact Laura
Moore, Executive Assistant, by October 6, 2004, TTY (360)
664-3631 or (360) 725-6025.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: At the time the
state board adopted the high school and beyond plan and cul-
minating graduation requirements (beginning with the gradu-
ating class of 2008), the board intended to require implemen-
tation of both via a written district policy. The written policy
requirement was linked only to the culminating project. This
amendment will provide the link to the high school and
beyond plan.

Reasons Supporting Proposal: See Purpose above.

Statutory Authority for Adoption: RCW 28A.230.090.

WSR 04-18-100

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: See Purpose above.

Name of Proponent: State Board of Education, govern-
mental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Larry Davis, State Board
of Education, Olympia, Washington, (360) 725-6025.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.
' September 1, 2004

Larry Davis
Executive Director

AMENDATORY SECTION (Amending WSR 04-04-092,
filed 2/3/04, effective 3/5/04)

WAC 180-51-061 Minimum requirements for high
school graduation. (1) The statewide minimum subject areas
and credits required for high school graduation, beginning
July 1, 2004, for students who enter the ninth grade or begin
the equivalent of a four-year high school program, shall be as
listed below.

(2) State board of education approved private schools
under RCW 28A.305.130(6) may, but are not required to,
align their curriculums with the state learning goals under
RCW 28A.150.210 or the essential academic learning
requirements under RCW 28A.665.060.

Minimum State
Subject Area Essential Content Credits' Assessment Includes

English The Essential Academic Learning 3 Secondary WASL(@)

¢ Reading Requirements through benchmark (beginning 2008)

* Writing three, plus content that is determined

e Communications by the district to be beyond bench-

: mark three level content

(Student Learning Goal 1)

Mathematics The Essential Academic Learning 2 Secondary WASL(@)
Requirements through benchmark (beginning 2008)
three, plus content that is determined
by the district to be beyond bench-

(Student Learning Goal 2) mark three level content

Science The Essential Academic Learning 2 ((Fhe-assessment-of

« Physical Requirements through benchmark achieved-competenee-in-

« Life three, plus content that is determined this-subjeet-area-remains-at-

« Earth by the district to be beyond bench- theleeaHevels)) Secondary
mark three level content WASL (beginning 2010)
At least one credit in laboratory sci-

(Student Learning Goal 2) ence, which shall be defined locally

(1)
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Minimum State
Subject Area Essential Content Credits! Assessment Includes
Social Studies The Essential Academic Learning 2.5 The assessment of achieved
* Civics " | Requirements through benchmark competence in this subject
* History three, plus content that is determined area remains at the local
* Geography by the district to be beyond bench- level©®) 4
mark three level content
U.S. history and government, Wash-
ington state history and government,
and including study of the U.S. and
Washington state Constitutions ) 2
Contemporary world history, geog-
(Student Learning Goal 2) raphy, and problems )2
Health and Fitness®» 2 The Essential Academic Learning 2 The assessment of achieved
Requirements through benchmark competence in this subject
three, plus content that is determined area remains at the local
by the district to be beyond bench- level @) 4
(Student Learning Goal 2) mark three level content
Arts The Essential Academic Learning 1 The assessment of achieved
Requirements through benchmark competence in this subject
three, plus content that is determined area remains at the local
by the district to be beyond bench- level ) 4
mark three level content
. May be satisfied in the visual or per-
(Student Learning Goal 2) forming arts
Occupational Education "Occupational education” means 1 The assessment of achieved
credits resulting from a series of competence in this subject
learning experiences designed to area remains at the local
assist the student to acquire and level(®) 4
demonstrate competency of skills
under student learning goal four and
which skills are required for success
in current and emerging occupations.
At a minimum, these competencies
shall align with the definition of an
exploratory course as proposed or
adopted in the career and technical
education program standards of the
superintendent of public instruction.
Electives(™) (6 See footnote #((#)) (6) 55 The assessment of achieved
competence in this subject
area remains at the local
level©®) 4
TOTAL 19
Culminating Pro, ject((s)) 1 See footnote #((8)) 7 The assessment of achieved

competence in this subject
area remains at the local
level®)4
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Minimum State
Subject Area Essential Content Credits! Assessment Includes
High School and Beyond See footnote #((9)) 8 The assessment of achieved
Plan®®» & competence in this subject
area remains at the local
level(®» 4
ertificate o demic Secondary WASL, Wash-
Achievement or Certificate ington Alternate Assess-
of Individual Achievement ment System (WAAS)
(See RCW 28A.655.061)
! See WAC 180-51-050 for definition of high school credit. WSR 04-18-101
2 ((See-WAC180-51-063-foreffective-date- PROPOSED RULES
3 The study of Washington state history and government is STATE BOARD OF EDUCATION

N3

N4

)3

@Ns

@

[}

eancouraged to include information on the culture, history,
and government of the American Indian people who were
the first inhabitants of the state. The study of the U.S. and
Washington state Constitutions shall not be waived, but
may be fulfilled through an alternative learning experience
approved by the school principal pursuant to written district
policy. Secondary school students who have completed and
passed a state history and government course of study in
another state may have the Washington state history and
government requirement waived by their principal. For pur-
poses of the Washington state history and government
requirement only, the term "secondary school students”
shall mean a student who is in one of the grades seven
through twelve.

Courses in economics, sociology, civics, political science,
international relations, or related courses with emphasis on
current problems may be accepted as equivalencies.

Locally determined assessment means whatever assessment
or assessments, if any, the district determines are necessary.

The fitness portion of the requirement shall be met by
course work in fitness education. The content of fitness
courses shall be determined locally pursuant to WAC 180-
51-025. Suggested fitness course outlines shall be devel-
oped by the office of the superintendent of public instruc-
tion. Students may be excused from the physical portion of
the fitness requirement pursuant to RCW 28A.230.050.
Such excused students shall be required to substitute equiv-
alency credits in accordance with policies of boards of
directors of districts, including demonstration of the knowl-
edge portion of the fitness requirement. "Directed athletics”
shall be interpreted to include community-based organized
athletics.

Study in a world language other than English or study in a
world culture may satisfy any or all of the required elec-
tives.

Each student shall complete a culminating project for grad-
uation. The project consists of the student demonstrating
both their learning competencies and preparations related to
learning goals three and four. Each district shall define the
process to implemeat this graduation requirement, includ-
ing assessment criteria, in written district policy.

Each student shall have an education plan for their high
school experience, including what they expect to do the
year following graduation.

(713}

[Filed September 1, 2004, 9:27 a.m.)

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
08-056.

Title of Rule and Other Identifying Information: WAC
180-77-120 QOut-of-state candidates.

Hearing Location(s): Northwest Educational Service
District 189, 1601 R Avenue, Anacortes, WA 98221, on
October 20, 2004, at 8:30 a.m.

Date of Intended Adoption: October 22, 2004.

Submit Written Comments to: Larry Davis, Executive
Director, P.O. Box 47206, Olympia, WA 98504-7206, e-mail
ldavis @ospi.wednet.edu, fax (360) 586-2357, by October 6,
2004.

Assistance for Persons with Disabilities: Contact Laura
Moore, Executive Assistant, by October 6, 2004, TTY (360)
664-3631 or (360) 725-6025.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The amendment
will allow individuals who hold a career and technical educa-
tion certificate issued by another state, and who have prac-
ticed at the P-12 level in that respective role outside the state
of Washington for three years, and who have completed com-
petency based teacher training, to obtain a career and techni-
cal education certificate in Washington.

Reasons Supporting Proposal: See Purpose above.

Statutory Authority for Adoption: RCW 28A.410.010
and 28A.305.130.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: See Purpose above.

Name of Proponent: State Board of Education, govern-
mental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Larry Davis, State Board
of Education, Olympia, Washington, (360) 725-6025.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.
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A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.
- September 1, 2004

Larry Davis
Executive Director

AMENDATORY SECTION (An{ending WSR 02-04-018,
filed 1/24/02, effective 2/24/02)

WAC 180-77-120 Out-of-state candidates. Out-of-
state applicants shall be eligible for Washington career and
technical education certificates if they meet the standards in
chapter 180-77 WAC or as follows: Provided, That candi-
dates who apply for a career and technical education certifi-
cate who have not successfully completed course work or an
in-service program including a minimum of ten clock hours
of instruction on issues of abuse, must complete such course
work or in-service program as a condition of the issuance of
a career and technical education certificate. The content of
the course work or in-service program shall discuss the iden-
tification of physical, emotional, sexual, and substance abuse,
information on the impact of abuse on the behavior and learn-
ing abilities of students, discussion of the responsibilities of a
teacher to report abuse or provide assistance to students who
are victims of abuse, and methods for teaching students about
abuse of all types and their prevention.

(1) Initial certificate. The initial certificate shall be
issued by the superintendent of public instruction to a candi-
date who has two thousand hours of paid occupational expe-
rience and who meets one of the following:

(a) Qualifies under provisions of the interstate compact;

(b) Holds the appropriate degree and, if applicable, credit
hours and/or licensing as set forth in this chapter and has
completed a state-approved preparation program at a region-
ally accredited college or university in the professional field
for which the certificate is to be issued and such additional
professional fields as required by WAC 180-79A-150(4).

(¢) Holds an appropriate career and technical education
certificate issued by another state and had practiced at the P-
12 level in that respective role outside the state of Washing-
ton for three years and has completed competency-based
teacher training.

(2) Continuing certificate. The continuing certificate
shall be issued on verification that the candidate has met all
requirements for initial and continuing certification in the
state of Washington.

WSR 04-18-103
PROPOSED RULES
STATE BOARD OF EDUCATION
[Filed September 1, 2004, 9:29 a.m.)

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
12-114.

Title of Rule and Other Identifying Information: WAC
180-18-055 Alternative high school graduation requirements.

Proposed
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Hearing Location(s): Northwest Educational Service
District 189, 1601 R Avenue, Anacortes, WA 98221, on
October 20, 2004, at 8:30 a.m.

Date of Intended Adoption: October 22, 2004.

Submit Written Comments to: Larry Davis, Executive
Director, P.O. Box 47206, Olympia, WA 98504-7206, e-mail
Idavis@ospi.wednet.edu, fax (360) 586-2357, by October 6,
2004.

Assistance for Persons with Disabilities: Contact Laura
Moore, Executive Assistant, by October 6, 2004, TTY (360)
664-3631 or (360) 725-6025.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The current rule
provides that the waiver can no longer be requested once new
state minimum graduation requirements take effect. Since
the waiver deals with awarding credit on the basis of compe-
tency rather than the carnegie unit, a matter distinct from the
graduation requirements themselves, it appears unnecessary
to "repeal” the availability of this waiver, especially if a dis-
trict has not adopted a written policy allowing the awarding
of high school credit on the basis of competency (see WAC
180-51-050 (1)(b)).

Reasons Supporting Proposal: See Purpose above.

Statutory Authority for Adoption: RCW 28A.150.220
and 28A.305.140.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: See Purpose above.

Name of Proponent: State Board of Education, govern-
mental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Larry Davis, State Board
of Education, Olympia, Washington, (360) 725-6025.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.

August 31, 2004
Larry Davis
Executive Director

AMENDATORY SECTION (Amending WSR 04-04-093,
filed 2/3/04, effective 3/5/04)

WAC 180-18-055 Alternative high school graduation
requirements. (1) The shift from a time and credit based sys-
tem of education to a standards and performance based edu-
cation system will be a multiyear transition. In order to facil-
itate the transition and encourage local innovation, the state
board of education finds that current credit-based graduation
requirements may be a limitation upon the ability of high
schools and districts to make the transition with the least
amount of difficulty. Therefore, the state board will provide
districts and high schools the opportunity to create and imple-
ment alternative graduation requirements.

(2) A school district, or high school with permission of
the district board of directors, or approved private high
school, desiring to implement a local restructuring plan to
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provide an effective educational system to enhance the edu-
cational program for high school students, may apply to the
state board of education for a waiver from one or more of the
requirements of chapter 180-51 WAC.

(3) The state board of education may grant the waiver for

a penod up to four school yea:s((—er—ua&l—aﬂy-new-gmdm&en

eﬁeet—-whiebever—eemes-ﬁfs&))

(4) The waiver application shall be in the form of a reso-
lution adopted by the district or private school board of direc-
tors which includes a request for the waiver and a plan for
restructuring the educational program of one or more high
schools which consists of at least the following information:

(a) Identification of the requirements of chapter 180-51
WAC to be waived;

(b) Specific standards for increased student learning that
the district or school expects to achieve;

(c) How the district or school plans to achieve the higher
standards, including timelines for implementation;

(d) How the district or school plans to determine if the
higher standards are met;

(e) Evidence that the board of directors, teachers, admin-
istrators, and classified employees are committed to working
cooperatively in implementing the plan;

(f) Evidence that students, families, parents, and citizens
were involved in developing the plan; and

(g) Identification of the school years subject to the
waiver.

(5) The plan for restructuring the educational program of
one or more high schools may consist of the school improve-
ment plans required under WAC 180-16-220, along with the
requirements of subsection (4)(a) through (d) of this section.

(6) The application also shall include documentation that
the school is successful as demonstrated by indicators such
as, but not limited to, the following:

(a) The school has clear expectations for student learn-
ing;

(b) The graduation rate of the high school for the last
three school years;

(¢) Any follow-up employment data for the high school's
graduate for the last three years;

(d) The college admission rate of the school's graduates
the last three school years;

(e) Use of student portfolios to document student learn-
ing;

(f) Student scores on the high school Washington assess-
ments of student learning;

(g) The level and types of family and parent involvement
at the school;

(h) The school's annual performance report the last three
school years; and

(i) The level of student, family, parent, and public satis-
faction and confidence in the school as reflected in any sur-
vey done by the school the last three school years.

(7) A waiver of WAC 180-51-060 may be granted only
if the district or school provides documentation and rationale
that any noncredit based graduation requirements that will
replace in whole or in part WAC 180-51-060, will support the

tate's performance-based education system being imple-
mented pursuant to RCW 28A.630.885, and the noncredit
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based requirements meet the minimum college core admis-
sions standards as accepted by the higher education coordi-
nating board for students planning to attend a baccalaureate
institution.

(8) A waiver granted under this section may be renewed
upon the state board of education receiving a renewal request
from the school district board of directors. Before filing the
request, the school district shall conduct at least one public
meeting to evaluate the educational requirements that were
implemented as a result of the waiver. The request to the state
board shall include information regarding the activities and
programs implemented as a result of the waiver, whether
higher standards for students are being achieved, assurances
that students in advanced placement or other postsecondary
options programs, such as but not limited to: College in the
high school, running start, and tech-prep, shall not be disad-
vantaged, and a summary of the comments received at the
public meeting or meetings.

(9) The state board of education shall notify the state
board for community and technical colleges ((and)), the
higher education coordinating board and the council of pres-
idents of any waiver granted under this section.

(10) Any waiver requested under this section will be
granted with the understanding that the state board of educa-
tion will affirm that students who graduate under alternative
graduation requirements have in fact completed state require-

- ments for high school graduation in a nontraditional program.

(11) Any school or district granted a waiver under this
chapter shall report annually to the state board of education,
in a form and manner to be determined by the board, on the
progress and effects of implementing the waiver.

WSR 04-18-104
PROPOSED RULES
STATE BOARD OF EDUCATION
[Filed September 1, 2004, 9:30 a.m.]

Original Notice.

Preproposal statement of inquiry was ﬁled as WSR 04-
08-056.

Title of Rule and Other Identifying Information: WAC
180-78A-540 Approval standards—Knowledges and skills.

Hearing Location(s): Northwest Educational Service
District 189, 1601 R Avenue, Anacortes, WA 98221, on
October 20, 2004, at 8:30 a.m.

Date of Intended Adoption: October 22, 2004.

Submit Written Comments to: Larry Davis, Executive
Director, P.O. Box 47206, Olympia, WA 98504-7206, e-mail
Idavis @ospi.wednet.edu, fax (360) 586-2357, by October 6,
2004.

Assistance for Persons with Disabilities: Contact Laura
Moore, Executive Assistant, by October 6, 2004, TTY (360)
664-3631 or (360) 725-6025.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed
amendments to these rules will revise criteria and standards,
which is needed to clarify language, eliminate redundancy,
and to make the professional certificate more candidate
friendly.

Proposed

PROPOSED
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Reasons Supporting Proposal: See Purpose above.

Statutory Authority for Adoption: RCW 28A.305.130
and 28A.410.010.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: See Purpose above.

Name of Proponent: State Board of Education, govern-
mental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Larry Davis, State Board
of Education, Olympia, Washington, (360) 725-6025.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.

August 31, 2004
Larry Davis
Executive Director

AMENDATORY SECTION (Amending WSR 02-18-037,
filed 8/26/02, effective 9/26/02)

WAC 180-78A-540 Approval standard—Knowledge
and skills. (1) Teacher. A successful candidate for the
teacher professional certificate shall demonstrate:

(a) The knowledge and skills for effective teaching
which ensure student learning by:

(i) Using ((effective-teachingpractices;-including-elass-
feem-ﬁmagement)) instructional strategies that make learn-
ing meaningful and show positive impact on student learning;

(ii) Using a variety of assessment strategies and data to
monitor and improve instruction;

(iii) ((Establishing-and-maintaining)) Using democratic
principles and classroom management to foster a safe, posi-

tive, student-focused((s)) learning environment;

(iv) Designing and/or adapting challenging curriculum
that is ((developmentally-appropriate)) based on the needs of
the students;

(v) Demonstrating cultural sensitivity in teaching and in
relationships with students, ((pafents)) families, and commu-
nity members;

(v1) ((Hsmg—mfeﬁnet-:en—abem—smdem—aeh*evemem—eﬂd

(-ﬂi-))) Integratmg technology into instruction and assess-
ment; and
((@wiid))) (vii} Informing, involving, and collaborating
with ((parents-and)) families and community members as
partners in the educational process ((instrumental-to-student
sueeessrand
£ ))-

(b) A successful candidate for the professional certificate
shall demonstrate the knowledge and skills for professional
development by:

(i) Evaluating the effects of his/her teaching through
feedback and reflection;

(u) ((Demgmﬂg—and—imp}ememmg—pfefess*en&l—gfewﬂa

and-gea%s)) Usmg professwnal standards and dlStI'lCt criteria
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to assess professional performance. and plan and implement
appropriate growth activities; and

(iii) Remaining current in subject area(s), theories, prac-
tice, research and ethical practice.

(c) A successful candidate for the professional certificate
shall demonstrate ((leadership-that-contributes)) professional
contributions to the improvement of the school, community,
and the profession by:

(i) ((Pesieipatingin-aetivities within the-school

¢i1))) Advocating for curriculum, instruction, and learn-
ing environments ((whieh)) that meet the diverse needs of
students; and

€#)) (i1) Participating collaboratively in school improve-
ment activities and contributing to collegial decision making.

(2) Principal/program administrator. A successful
candidate for the principal/program administrator profes-
sional certificate shall demonstrate the knowledge and skills
at the professional certificate benchmark levels for the six
standards pursuant to WAC 180-78 A-270 (2)(b).

WSR 04-18-105
PROPOSED RULES
STATE BOARD OF EDUCATION
[Filed September 1, 2004, 9:31 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
08-056.

Title of Rule and Other Identifying Information: WAC
180-82A-204 Endorsement requirements.

Hearing Location(s): Northwest Educational Service
District 189, 1601 R Avenue, Anacortes, WA 98221, on
October 20, 2004, at 8:30 a.m.

Date of Intended Adoption: October 22, 2004.

Submit Written Comments to: Larry Davis, Executive
Director, P.O. Box 47206, Olympia, WA 98504-7206, e-mail
ldavis @ospi.wednet.edu, fax (360) 586-2357, by October 6,
2004.

Assistance for Persons with Disabilities: Contact Laura
Moore, Executive Assistant, by October 6, 2004, TTY (360)
664-3631 or (360) 725-6025.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed
amendment will add Pathway 2 which involves classroom-
based observation-demonstration of competencies for those
endorsements that differ in instructional methodology from
those currently held.

Reasons Supporting Proposal: See Purpose above.

Statutory Authority for Adoption: RCW 28A.410.010
and 28A.305.130.

Rule is not necessitated by federal law, federal or state
court decision.
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Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: See Purpose above.

Name of Proponent: State Board of Education, govern-
mental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Larry Davis, State Board
of Education, Olympia, Washington, (360) 725-6025.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.

August 31,2004
Larry Davis
Executive Director

AMENDATORY SECTION (Amending WSR 03-14-114,
filed 6/30/03, effective 7/31/03)

WAC 180-82A-204 Endorsement requirements. (1)
Candidates completing endorsements required to obtain a
residency certificate, shall complete college/university
teacher preparation programs approved by the state board of
education pursuant to chapter 180-78A WAC, which include
methodology (see WAC 180-78A-264(5)) and field experi-
ence/internship (see WAC 180-78A-264(6)) and pursuant to
endorsement program approval requirements in this chapter.

(2) In order to add an additional endorsement, the candi-
date shall:

(a) Have completed a state-approved endorsement pro-
gram which includes methodology (see WAC 180-78A-
264(5)) and addresses all endorsement-specific competencies
adopted by the state board of education and published by the
superintendent of public instruction. The requirement for
field experience shall be at the discretion of the college/uni-
versity. Provided, that in cases where programs require a
field experience/internship, the colleges/universities should
make every attempt to allow the individual to complete field-
based requirements for the endorsement within the confines
of the individual's teaching schedule; or

(b) Achieve National Board certification in a Washing-
ton teaching endorsement area and hold a valid National
Board certificate; or

(c) Pass the subject knowledge test approved by the pro-
fessional educator standards board for the certificate endorse-
ment being sought. The instructional methodology and con-
tent-related skills of the desired subject endorsement must be

compatible with one or more of the current endorsement(s)
on the applicant's teacher certificate, per the list of Pathway 1

endorsements adopted by the state board of education and
published by the superintendent of public instruction. The
applicant must document a minimum of ninety days teaching
experience, in a public or state approved private school, or
state agency providing educational services for students, in
the endorsement area that is compatible in instructional meth-
odology and content-related skills to the Pathway 1 endorse-

ment; or
(d)(i) Pass the subject knowledge test approved by the
professional educator standards board for the certificate

endorsement being sought and successfully meet all eligibil-
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ity criteria and process requirements for Pathway 2 endorse-
ments as adopted by the state board of education and pub-
lished by the superintendent of public instruction. The
desired subject endorsement must be identified as a Pathway
2 endorsement for one or more of the current endorsement(s)
on the applicant's teacher certificate, per the list of Pathway 2

endorsements adopted by the state board of education and

published by the superintendent of public instruction.

(ii) Teacher preparation programs that offer Pathway 2
endorsement programs shall follow process steps as adopted
by the state board of education and published by the superin-
tendent of public instruction to verify successful completion
of the Pathway 2 process and to recommend adding the

endorsement to the applicant's teacher certificate.
(3) Candidates from out-of-state shall be required to

present verification that they completed a state-approved pro-
gram (equivalent to a major) in a Washington endorsement
area.

(4) Course work used to meet endorsement requirements
must be completed through a regionally accredited col-
lege/university.

(5) Only course work in which an individual received a
grade of C (2.0) or higher or a grade of pass on a pass-fail sys-
tem of grading shall be counted toward the course work
required for the approved endorsement program.

(6) Nothing within this chapter precludes a college or
university from adopting additional requirements as condi-
tions for recommendation, by such college or university, to
the superintendent of public instruction for a particular sub-
ject area endorsement.

WSR 04-18-106
PROPOSED RULES
STATE BOARD OF EDUCATION
[Filed September 1, 2004, 9:32 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
12-114.

Title of Rule and Other Identifying Information: WAC
180-16-220 Supplemental basic education program approval
requirements and 180-16-225 Waiver—Substantial lack of
classroom space.

Hearing Location(s): Northwest Educational Service
District 189, 1601 R Avenue, Anacortes, WA 98221, on
October 20, 2004, at 8:30 a.m.

Date of Intended Adoption: October 22, 2004.

Submit Written Comments to: Larry Davis, Executive
Director, P.O. Box 47206, Olympia, WA 98504-7206, e-mail
ldavis @ospi.wednet.edu, fax (360) 586-2357, by October 6,
2004.

Assistance for Persons with Disabilities: Contact Laura
Moore, Executive Assistant, by October 6, 2004, TTY (360)
664-3631 or (360) 725-6025.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed
amendments move the last section of WAC 180-16-225(3) to
180-16-220(5) to clarify that the certification requirements,
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including current and valid certificates and endorsements,
and the school improvement plan may not be waived.

Reasons Supporting Proposal: See Purpose above.

Statutory Authority for Adoption: RCW 28A.150.220,
28A.305.140, and 28A.230.130.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: See Purpose above.

Name of Proponent: State Board of Education, govern-
mental.

- Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Larry Davis, State Board
of Education, Olympia, Washington, (360) 725-6025.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.

August 31, 2004
Larry Davis
Executive Director

AMENDATORY SECTION (Amending WSR 04-04-093,
filed 2/3/04, effective 3/5/04)

WAC 180-16-220 Supplemental basic education pro-
gram approval requirements. The following requirements
are hereby established by the state board of education as
related supplemental condition to a school district's entitle-
ment to state basic education allocation funds, as authorized
by RCW 28A.150.220(4).

(1) Current and valid certificates. Every school district
employee required by WAC 180-79A-140 to possess an edu-
cation permit, certificate, or credential issued by the superin-
tendent of public instruction for his/her position of employ-
ment, shall have a current and valid permit, certificate or cre-
dential. In addition, classroom teachers, principals, vice
principals, and educational staff associates shall be required
to possess endorsements as required by WAC 180-82-105,
180-82-120, and 180-82-125, respectively.

(2) Annual school building approval.

(a) Each school in the district shall be approved annually
by the school district board of directors under an approval
process determined by the district board of directors.

(b) At a minimum the annual approval shall require each
school to have a school improvement plan that is data driven,
promotes a positive impact on student learning, and includes
a continuous improvement process that shall mean the ongo-
ing process used by a school to monitor, adjust, and update its
school improvement plan. For the purpose of this section
"positive impact on student learning” shall mean:

(i) Supporting the goal of basic education under RCW
28A.150.210, "... to provide students with the opportunity to
become responsible citizens, to contribute to their own eco-
nomic well-being and to that of their families and communi-
ties, and to enjoy productive and satisfying lives...";

(i) Promoting continuous improvement of student
achievement of the state learning goals and essential aca-
demic learning requirements; and
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(iii) Recognizing nonacademic student learning and
growth related, but not limited to: Public speaking, leader-
ship, interpersonal relationship skills, teamwork, self-confi-
dence, and resiliency.

(c) The school improvement plan shall be based on a
self-review of the school's program for the purpose of annual
building approval by the district. The self-review shall
include active participation and input by building staff, stu-
dents, families, parents, and community members.

(d) The school improvement plan shall address, but is not
limited to:

(i) The characteristics of successful schools as identified
by the superintendent of public instruction and the educa-
tional service districts, including safe and supportive learning
environments; '

(ii) Educational equity factors such as, but not limited to:
Gender, race, ethnicity, culture, language, and physical/men-
tal ability, as these factors relate to having a positive impact
on student learning. The state board of education strongly
encourages that equity be viewed as giving each student what
she or he needs and when and how she or he needs it to reach
their achievement potential;

(iii) The use of technology to facilitate instruction and a
positive impact on student learning; and

(iv) Parent, family, and community involvement, as
these factors relate to having a positive impact on student
learning. :

(3) Nothing in this section shall prohibit a school
improvement plan from focusing on one or more characteris-
tics of effective schools during the ensuing three school
years.

(4) School involvement with school improvement assis-
tance under the state accountability system or involvement
with school improvement assistance through the federal Ele-
mentary and Secondary Education Act shall constitute a suf-
ficient school improvement plan for the purposes of this sec-
tion.

(5) Nonwaiverable requirements. Certification require-
ments, including endorsements, and the school improvement
plan requirements set forth in subsection (2) of this section
may not be waived.

AMENDATORY SECTION (Amending WSR 04-04-093,
filed 2/3/04, effective 3/5/04)

WAC 180-16-225 Waiver—Substantial lack of class-
room space—Grounds and procedure. (1) Grounds. The
state board of education may waive one or more of the basic
education allocation entitlement requirements set forth in
WAC 180-16-200 through 180-16-220(1) only if a school
district's failure to comply with such requirement(s) is found
by the state board to be caused by substantial lack of class-
room space.

As a condition to a waiver based on substantial lack of
classroom space the state board will consider and a school
district must demonstrate, at least, that the facilities of the
school district do not contain enough classroom space or
other space that can reasonably be converted into classroom
space, and that necessary classroom space may not reason-
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ably be acquired by lease or rental to enable the district to
comply with the referenced entitlement requirements.

(2) Waiver procedure. In order to secure a waiver pur-
suant to subsection (1) of this section a school district must
submit a petition together with a detailed explanation and
documentation in support of its request not later than thirty
days prior to either:

(a) The state board of education meeting immediately
preceding commencement of the school year; or

(b) The March (or such other meeting as the state board
shall have established) meeting of the board at which the
board will consider certifications of compliance and noncom-
pliance with these entitlement requirements.

A school district that can reasonably foresee an inability
to comply with entitlement requirements by reason of sub-
stantial lack of classroom space should petition for a waiver
as early as the state board meeting immediately preceding
commencement of the school year in order to allow for the
possibility that the request may be denied.

WSR 04-18-107
PROPOSED RULES
STATE BOARD OF EDUCATION
[Filed September 1, 2004, 9:33 a.m.)

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
12-111.

Title of Rule and Other Identifying Information: WAC
180-27-100 Special inspections and testing and 180-27-120
Costs to be financed entirely with school district funds.

Hearing Location(s): Northwest Educational Service
District 189, 1601 R Avenue, Anacortes, WA 98221, on
October 20, 2004, at 8:30 a.m.

Date of Intended Adoption: October 22, 2004.

Submit Written Comments to: Larry Davis, Executive
Director, P.O: Box 47206, Olympia, WA 98504-7206, e-mail
Idavis@ospi. wednet.edu, fax (360) 586-2357, by October 6,
2004.

Assistance for Persons with Disabilities: Contact Laura
Moore, Executive Assistant, by October 6, 2004, TTY (360)
664-3631 or (360) 725-6025.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: WAC 180-27-100
Special inspections and testing, various tests are required in
the building code to verify the integrity of various structural
elements of a building - concrete, steel, welding, anchor
bolts, etc. From 1949 to 1997, the prevalent building code in
the western United States has been the Uniform Building
Code (UBC). In this state, the State Building Code Council
(SBCC), a division of the Department of Community Devel-
opment, developed the statement amendments, which
together with the UBC, were adopted by the legislature as the
State Building Code. The current rule refers to the Uniform
Building Code.
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The organization that drafted the Uniform Building
Code joined other counterparts in producing the International
Building Code (IBC) for consistency. 1997 was the last Uni-
form Building Code. The legislature has adopted the Interna-
tional Building Code and statement amendments as the State
Building Code effective July 1, 2004. By changing the rule
from "Uniform Building Code" to "State Building Code," the
rule will include not only the IBC, but also any state amend-
ments.

WAC 180-27-120 Costs to be financed entirely with
school district funds, this rule lists costs to be borne entirely
by the local district, such as site acquisition, central adminis-
tration buildings, maintenance shops, stadiums, etc. Included
in this list is project signs. The state board has expressed
interest in having signs at project sites indicating state partic-
ipating in the construction. This rule change will remove the
local district from being responsible for the total cost of
project signs.

Statutory Authority for Adoption: RCW 28A.525.020.

Rule is not necessitated by federal law, federal or state

court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: See Purpose above.

Name of Proponent: State Board of Education, govern-
mental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Larry Davis, State Board
of Education, Olympia, Washington, (360) 725-6025.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.

August 31, 2004
Larry Davis
Executive Director

AMENDATORY SECTION (Amending Order 11-83, filed
10/17/83)

WAC 180-27-100 Special inspections and testing. All
special inspections and testing to be performed by indepen-
dent sources as specified in the construction documents shall
be matched in addition to the construction costs subject to the
approval of the superintendent of public instruction. For the
purposes of this section, special inspections shall be those
special inspections required under the ((Uniform)) State
Building Code.

AMENDATORY SECTION (Amending WSR 98-19-143,
filed 9/23/98, effective 10/24/98)

WAC 180-27-120 Costs to be financed entirely with
school district funds. The cost of the following areas, facili-
ties, and items shall not be eligible for the state matching pur-
poses:

(1) The cost of area in excess of the space allocations as
set forth in WAC 180-27-035;

(2) Acquisition cost of site;

(3) Maintenance and operation;
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(4) Alterations, repair, and demolitions, except alter-
ations necessary to connect new construction to an existing
building;

(5) Central administration buildings;

(6) Stadia/grandstands;

(7) Costs incidental to advertising for bids, site surveys,
soil testing for site purchase, and costs other than those con-
nected directly with the construction of facilities;

(8) Bus garages, except interdistrict cooperatives;

(9) ((Prejeetsigns;

£163)) Sales and/or use taxes levied by local governmen-
tal agencies other than those sales and/or use taxes levied by
the state of Washington;

_((6)) (10) All costs in excess of state support level fac-
tors established by the state board of education for state par-
ticipation in financing school construction; and/or

((@2))) (A1) All costs associated with the purchase,
installation, and relocation of portable classrooms.

WSR 04-18-108
PROPOSED RULES
STATE BOARD OF EDUCATION
[Filed September 1, 2004, 9:34 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
09-062.

Title of Rule and Other Identifying Information: WAC
180-51-063 Certificate of mastery—High school graduation
requirement—Effective date and 180-51-064 Certificate of
mastery— Validity and reliability study.

Hearing Location(s): Northwest Educational Service
District 189, 1601 R Avenue, Anacortes, WA 98221, on
October 20, 2004, at 8:30 a.m.

Date of Intended Adoption: October 22, 2004.

Submit Written Comments to: Larry Davis, Executive
Director, P.O. Box 47206, Olympia, WA 98504-7206, e-mail
Idavis @ospi.wednet.edu, fax (360) 586-2357, by October 6,
2004.

Assistance for Persons with Disabilities: Contact Laura
Moore, Executive Assistant, by October 6, 2004, TTY (360)
664-3631 or (360) 725-6025.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Action by the leg-
islature during the 2004 session established in statute 2008 as
the effective date of the Certificate of Academic Achieve-
ment (formerly the Certificate of Mastery—CoM), amending
preexisting statutory CoM provisions. Also, the CoM Study
Committee created by the State Board of Education in 2000
completed its work in May 2003. This will repeal these sec-
tions of WAC.

Reasons Supporting Proposal: See Purpose above.

Statutory Authority for Adoption: RCW 28A.230.090

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: See Purpose above.
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Name of Proponent: State Board of Education, govern-
mental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Larry Davis, State Board
of Education, Olympia, Washington, (360) 725-6025.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable. :

August 31, 2004
Larry Davis
Executive Director

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 180-51-063 Certificate of mastery—High
school graduation require-

ment—Effective date.

WAC 180-51-064 Certificate of mastery—

Validity and reliability study.

WSR 04-18-109
PROPOSED RULES
STATE BOARD OF EDUCATION
[Filed September 1, 2004, 9:35 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
09-061.

Title of Rule and Other Identifying Information: WAC
180-57-070 Mandatory high school transcript contents—
Items.

Hearing Location(s): Northwest Educational Service
District 189, 1601 R Avenue, Anacortes, WA 98221, on
QOctober 20, 2004, at 8:30 a.m.

Date of Intended Adoption: October 22, 2004.

Submit Written Comments to: Larry Davis, Executive
Director, P.O. Box 47206, Olympia, WA 98504-7206, e-mail
ldavis @ospi.wednet.edu, fax (360) 586-2357, by October 6,
2004.

Assistance for Persons with Disabilities: Contact Laura
Moore, Executive Assistant, by October 6, 2004, TTY (360)
664-3631 or (360) 725-6025.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: As a result of
action by the 2004 legislature, beginning with the graduating
class of 2006, students' scores on the WASL and the level of
performance achieved must be noted on the state standard-
ized high school transcript.

Reasons Supporting Proposal: See Purpose above.

Statutory Authority for Adoption: RCW 28A.305.220.

Statute Being Implemented: RCW 28A.400.301.

Rule is not necessitated by federal law, federal or state
court decision.

(
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Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: See Purpose above.

Name of Proponent: State Board of Education, govern-
mental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Larry Davis, State Board
of Education, Olympia, Washington, (360) 725-6025.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.

August 31, 2004
Larry Davis
Executive Director

AMENDATORY SECTION (Amending WSR 03-04-055,
filed 1/29/03, effective 3/1/03)

WAC 180-57-070 Mandatory high school transcript
contents—Items—Timelines. (1)(a) The standardized high
school transcript shall contain only the ((feHewing)) informa-
tion listed in subsection (2) of this section in order to meet the
statutory requirements under RCW 28A.305.220 for a state-
wide standardized transcript.

(b) Any other information the district or school may
desire to include may be stapled to the transcript or otherwise
provided with the transcript. Information that is not listed
below shall not be included on the state standardized tran-
script:

((&B)) (2)(a) Authorized transcript information effective
now:

(i) The student's legal name (last name, first name, and
middle name(s) or middle initial(s)), and other or former
names used;

((&)) (i1) The name(s) of parent(s) or guardian(s);

((639)) (iii) The student's birthdate;

() (iv) The student's school district identification
number (if applicable);

((699)) (v) The school name, address, phone number, and
name of the school district issuing the transcript;

((€6))) (vi) A list of previous schools attended where
credit was attempted (school name, city, state, and month and
year of entrance and exit);

((6M)) (vii) The student’s academic history for all high
school level courses attempted, including courses taken
under RCW 28A.230.090(4) and including those courses
where a student has withdrawn, and listed by major reporting
period for the grade level (month and year), course code and
description, marks/ grades earned as defined in WAC 180-57-
050 (a mark/grade of "W" will be used to indicate a with-
drawal from a course), credits attempted and earned as
defined in WAC 180-57-040, ((eredits-attempted-as-defined
i WAC180-57-040;-and)), grade point average as defined in
WAC 180-57-055,_and a term and cumulative summary of

the student's high school level academic history.
(viii) Credits attempted for courses taken more than once
to improve a grade/mark may count only once toward the

number of credits required for graduation((-)), except that
credits attempted for courses taken more than once to

improve a grade may count toward the number of credits
required for graduation on the condition that the letter grades
earned for all attempts are included in the calculation of the
student's grade point average. Districts and schools shall not
convert letter grades to nonnumerical grades/marks for the

purpose of thlS SUbSCCthl’l ((?he—&&nse&pt—sh&l-l—mekade—e

€6))) (b) Authorized and required additional transcript

information effective beginning with the graduating class of
2006:

(i) The following courses, for which college credit can be
earned, shall be designated on the transcript with the designa-
tion coding indicated. Courses completed and credits earned
through running start shall be noted with an "R((S))" designa-
tion. Courses completed and credits earned through advanced
placement shall be noted with an "A((®))" designation.
Courses completed and credits earned through college in the
high school shall be noted with a "C((HS))" designation.
Courses completed and credits earned through an interna-
tional baccalaureate program shall be noted with an "I((B))"
designation. Courses completed which earn college credit
through tech((-))prep and/or the corresponding credits or cer-
tification earned shall be noted with a "T((R))" designation.
Courses that meet or satisfy higher education coordinating
board core course requirements shall be noted with a
"((HE))B" designation._Courses completed and credits
earned through an honors option shall be noted with an "H"
designation;

(B e)-At-such-time-as—the-state-board-of-edueation

) (iXA)

ned-bvi] . 1 £ oublie
Notation of the student's actual highest scale score and level
achieved for each content area on the Washington assessment
of student learning (noting month and year); or

(B) Notation of the student's actual highest earned per-

formance rating on the Washington alternate assessment sys-
tem (WAAS) that has been taken by a student eligible to take
the WAAS (nothing month and year); or

(C) A combination of (b)(ii)(A) and (B) of this subsec-
tion.

Proposed
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(c) Authorized and required additional transcript infor-
mation effective beginning with the graduating class of 2008:

(i) Notation that the high school and beyond plan gradu-

ation requirement was completed (noting month and year) or
not completed by the student;

(ii) Notation that the culminating project graduation
requirement was completed (noting month and year) or not
completed by the student; and

(iii) Notation that the certificate of academic achieve-
ment graduation requirement was completed in one of the
following ways:

(A) Based on the student's scores for each content area of

_ the Washington assessment of student learning (noting month

and year). This notation shall be accompanied by a "scholar's
designation” for those students who, on their first attempt,
pass each content area on the Washington assessment of stu-
dent learning at level four.

(B) Based in whole or in part on the student's results on
an alternative assessment approved by the legislature under
section 101(7), chapter 19, Laws of 2004, including the stu-
dent'’s actual highest earned performance rating on the alter-
nate assessment (noting month and year):

(C) The student earned a certificate of individual
achievement based on the student's results on an assessment
of the objectives in the student's individual education plan
using the Washington alternate assessment system (WAAS)
(noting month and year).

(iv) Notation that the student did not complete the certif-
icate of academic achievement graduation requirement
because the applicable assessments were waived or not taken.
At a minimum, the term "not taken" may mean the student's
parents or guardians did not permit the student to take the
Washington assessment of student learning. Other reasons
why a student may have not taken the Washington assess-
ment of student learning shall be listed on the state board of
education website. Once the list is posted it may not be mod-
ified without prior approval of the state board of education.

((E2))) (3) Each issuance of the transcript shall include
a report date, version number, end of record. graduation date
(noting month and year, if applicable), and page number ('x'
of 'y)((+end)).

((&3)) (4) The signature of the authorized school offi-
cial (name, title, and date) and seal of the district, if available.

The signature of the authorized school official may be affixed
electronically, subject to a written district policy that
addresses signature security and assures that the authorized
school official acknowledges, in writing, that affixing their
signature electronically to the transcript is a legal and binding
action.
= _((5”5 Sul . (8; 4 (O)of thi . hall-tal
A i ) (5)
For the purposes of this section, the following definition shall

apply. "Graduation class"” shall mean the cohort of students
who begin the ninth grade the same school year and would

graduate four years later. A student's class for purposes of
graduation is determined by the school year when the student
enters ninth grade regardless of the actual number of years

the student takes to graduate from high school. The numeri-
cal value of "graduation class" shall be associated with June
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in the school year which is four years after the student first
enters ninth grade. .

WSR 04-18-110
PROPOSED RULES
STATE BOARD OF EDUCATION
(Filed September 1, 2004, 9:36 a.m.]

Supplemental Notice to WSR 04-15-111.

Preproposal statement of inquiry was filed as WSR 04-
09-064.

Title of Rule and Other Identifying Information: Chap-
ter 180-88 WAC, Definitions of sexual misconduct, verbal
abuse, and physical abuse—Mandatory disclosure—Prohib-
ited agreements.

Hearing Location(s): Northwest Educational Service
District 189, 1601 R Avenue, Anacortes, WA 98221, on
Qctober 20, 2004, at 8:30 a.m.

Date of Intended Adoption: October 22, 2004.

Submit Written Comments to: Larry Davis, Executive
Director, P.O. Box 47206, Olympia, WA 98504-7206, e-mail
1davis @ospi.wednet.edu, fax (360) 586-2357, by October 6,
2004.

Assistance for Persons with Disabilities: Contact Laura
Moore, Executive Assistant, by October 6, 2004, TTY (360)
664-3631 or (360) 725-6025.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Adoption of a
proposed new chapter to State Board of Education policies:
Chapter 180-88 WAC, Definitions of sexual misconduct, ver-
bal abuse, and physical abuse—Mandatory disclosure—Pro-
hibited agreements, as presented herein. RCW 28A.400.301
requires adoption by September 1, 2004.

Reasons Supporting Proposal: This makes permanent a
rule adopted on an emergency basis at the August 25-27,
2004, state board meeting in response to legislation passed by
the 2004 legislature.

Statutory Authority for Adoption: -RCW 28A.400.301.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: See Purpose above.

Name of Proponent: State Board of Education, govern-
mental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Larry Davis, State Board
of Education, Olympia, Washington, (360) 725-6025.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.

August 31, 2004

Larry Davis
Executive Director
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Chapter 180-88 WAC

DEFINITIONS OF SEXUAL MISCONDUCT, VERBAL
ABUSE AND PHYSICAL ABUSE—MANDATORY
DISCLOSURE—PROHIBITED AGREEMENTS

NEW SECTION

WAC 180-88-010 Purpose and authority. (1) The pur-
pose of this chapter is to provide the safest educational envi-
ronment for children and staff and to implement legislative
direction by:

(a) Defining the term "sexual misconduct” for purposes
of requiring school districts to forward known information
about employee sexual misconduct to prospective school dis-
trict employers; and

(b) Defining "sexual misconduct,” "verbal abuse," and
"physical abuse” for purposes of prohibiting school districts
from entering into any contract or agreement that has the
effect of suppressing information about verbal or physical
abuse or sexual misconduct by a present or former employee,
or has the effect of expunging such information from
employer files.

(2) The authority for this chapter is RCW 28A.400.301.

NEW SECTION

WAC 180-88-020 Employee—Definition. As used in
this chapter, the term "employee"” means any employee or
former employee of a school district, including all classified
employees, all certificated employees, and all substitute
employees.

NEW SECTION

WAC 180-88-030 Student—Definition. For purposes
of this chapter, "student” shall have the same meaning as
defined in WAC 180-87-040.

NEW SECTION

WAC 180-88-040 Verbal abuse—Definition. "Verbal
abuse” means the use of malicious or hostile language by an
employee that results in harm to another if the school district
has determined that there is sufficient evidence to conclude
that an employee engaged in the conduct and that it resulted
in the employee leaving a position with the school district.
Under RCW 28A.400.301, a district is prohibited from enter-
ing into any contract or agreement that has the effect of sup-
pressing information about the abuse by a present or former
employee or has the effect of expunging such information
from employer files.

NEW SECTION

WAC 180-88-050 Physical abuse—Definition. (1)
"Physical abuse” means the willful action by an employee of
inflicting or attempting to inflict bodily injury against
another, or using physical force in excess of what is neces-
sary to restrain a person from harming self or others. To con-
stitute physical abuse, a school district must possess suffi-
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cient information to conclude that the employee engaged in
the conduct and that it resulted in the employee leaving a
position with the school district. Under RCW 28A.400.301,
a district is prohibited from entering into any contract or
agreement that has the effect of suppressing information
about the abuse by a present or former employee or has the
effect of expunging such information from employer files.

(2) Authorized use of physical restraints or of aversive
interventions consistent with chapter 392-172 WAC shall not
constitute physical abuse.

NEW SECTION

WAC 180-88-060 Sexual misconduct—Definition.
"Sexual misconduct” means:

(1) Any sexually exploitive act with or to a student. Sex-
ually exploitive acts include, but are not limited to, the fol-
lowing:

(a) Any sexual advance, verbal, written or physical.

(b) Sexual intercourse, as defined in RCW 9A.44.010.

(c) Sexual contact, i.e., the intentional touching of the
sexual or other intimate parts of a student except to the extent
necessary and appropriate to attend to the hygienic or health
needs of the student.

(d) Any activities determined to be grooming behavior
for purposes of establishing a sexual relationship.

(e) The provisions of (a) through (d) of this subsection
shall not apply if at the time of the sexual conduct the partic-
ipants are married to each other.

(2) Indecent exposure, as defined in RCW 9A.88.010.

(3) Sexual harassment of another as defined under local
employer policy. :

(4) Commission of a criminal sex offense as defined
under chapter 9A.44 RCW.

(5) Sexual abuse or sexual exploitation of any minor as
found in any dependency action under chapter 13.34 RCW or
in any domestic relations proceeding under Title 26 RCW.

(6) For purposes of this section, sexual misconduct
occurs only when a school district determines it has sufficient
information to conclude that an employee engaged in the sex-
ual misconduct and it resulted in the employee leaving a posi-
tion with the school district. Under RCW 28A.400.301, a
district is prohibited from entering into any contract or agree-
ment that has the effect of suppressing information about the
misconduct of a present or former employee or has the effect
of expunging such information from employer files, and a
district must forward information regarding sexual miscon-
duct to prospective employing districts.

WSR 04-18-111
PROPOSED RULES
GROWTH MANAGEMENT
HEARINGS BOARDS
[Filed September 1, 2004, 9:37 a.m.]

Original Notice.
Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Proposed

PROPOSED
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Title of Rule and Other Identifying Information: Rule
changes to chapter 242-02 WAC, Practice and procedure
before the Growth Management Hearings Boards. Changes
are proposed to WAC 242-02-210, 242-02-230, 242-02-240,
242-02-250, 242-02-270, 242-02-280, 242-02-310, 242-02-
320, 242-02-340, 242-02-52001, and 242-02-893.

Hearing Location(s): Eastern Board, 15 West Yakima
Avenue, Suite 102, Yakima, WA 98902, on October 7, 2004,
at 10:15 a.m.

Date of Intended Adoption: October 7, 2004.

Submit Written Comments to: Margery Hite, 905 24th
Way S.W., Suite B-2, Olympia, WA 98504-0953, e-mail
mhite @direcway.com, fax (360) 664-8975, by September 26,
2004.

Assistance for Persons with Disabilities: Contact
Michele Turner, Western Washington Growth Management
Hearings Boards, by September 26, 2004, TTY (711) (360)
664-8966.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The rule changes
are proposed to respond to requests from participants in
growth management board proceedings and to issues that
have been identified by board members that interfere with the
efficacy of board procedures. The following rules are pro-
posed for change: WAC 242-02-210 (1)(d), deleting the
requirement to distinguish between types of standing in a
petition for review; WAC 242-02-230, clarifying the rules for
service and filing of petitions for review on other named par-
ties; WAC 242-02-240, deleting provisions relating to ser-
vice by telegraph and providing conditions for filing by elec-
tronic mail; WAC 242-02-250, adding "e-mail address” to
information to be provided in a notice of appearance; WAC
242-02-270, setting conditions for seeking intervention in a
case; WAC 242-02-280, setting conditions for amicus partic-
ipation in a case; WAC 242-02-310, clarifying the time and
manner for service of papers on other parties; WAC 242-02-
320, deleting provisions for service by telegraph and adding
provisions for service by e-mail; WAC 242-02-340, deleting
the provision relating to telegraph service; WAC 242-02-
52001, changing the rule for exhibits to be provided to the
board in an initial hearing on the merits by eliminating the
provision relating to exhibit lists, and allowing for costs of
copies to be charged by respondents in accordance with
RCW 42.17.300; and WAC 242-02-893, specifying require-
ments for exhibits in compliance proceedings.

Statutory Authority for Adoption: RCW 36.70A.270(7).

Statute Being Implemented: Chapter 36.70A RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Rules Committee, Joint Growth
Management Hearings Boards, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Margery Hite, Rules Coordinator,
Western Washington Growth Management Hearings Boards,
905 24th Way S.W., Suite B-2, Olympia, WA 98504-0953,
(360) 664-8966.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rule
changes only apply to practice and procedure before quasiju-
dicial boards, the Growth Management Hearings Boards.
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A cost-benefit analysis is not required under RCW
34.05.328. The proposed rule changes only apply to practice
and procedure before quasijudicial boards, the Growth Man-

agement Hearings Boards.
. August 31, 2004

Margery Hite
Rules Coordinator

AMENDATORY SECTION (Amending WSR 97-04-008,
filed 1/24/97, effective 3/1/97)

WAC 242-02-210 Petition for review—Forms—Con-
tents. A petition for review shall substantially contain:
(1) A caption in the following form:

BEFORE THE. . . . GROWTH MANAGEMENT
HEARINGS BOARD

STATE OF WASHINGTON
Petitioner,
Case No.
V.
PETITION FOR REVIEW
Respondent.

(2) Numbered paragraphs stating:

(a) Petitioner's name, mailing address and telephone
number and those of the attorney or other authorized repre-
sentative, if any;

(b) Date of the challenged order, determination, publica-
tion, or other action or, in the case of an alleged failure to act,
the date by which the action was required to be taken;

(c) A detailed statement of the issues presented for reso-
lution by the board that specifies the provision of the act or
other statute allegedly being violated and, if applicable, the
provision of the document that is being appealed;

(d) A statement specifying the type and the basis of the
petitioner's standing before the board pursuant to RCW
36.70A.280(2)((—Petitioners-shall-distinguish-between-partie-

3 e 520 O < gRd ]

(e) The estimated length of the hearing;

() The relief sought, including the specific nature and
extent;

(2) A statement that the petitioner has read the petition
for review and believes the contents to be true, followed by
the petitioner's signature or signature of the attorney(s) or
other authorized representative(s), if any.

(3) One copy of the applicable provisions of the docu-
ment being appealed, if any, shall be attached to the petition
for review.

AMENDATORY SECTION (Amending WSR 92-21-034,
filed 10/15/92, effective 10/15/92)

WAC 242-02-230 Petition for review—Service and
filing. (1) The original and three copies of the petition for
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review shall be filed with a board personally, or by first class,
certified, or registered mail. Filings may also be made with a
board ((by-telegraph-or)) by electronic telefacsimile transmis-
sion as provided in WAC 242-02-240. A copy of the petition
for review shall be personally served ((presaptiy)) upon all
other named parties or deposited in the mail and postmarked
on or before the date filed with the board. When a county is a
party, the county auditor shall be served in noncharter coun-
ties and the agent designated by the legislative authority in
charter counties. The mayor, city manager, or city clerk shall
be served when a city is a party. When the state of Washing-
ton is a party, the office of the attorney general shall be
served at its main office in Olympia unless service upon the
state is otherwise provided by law. Proof of service may be
filed with the board pursuant to WAC 242-02-340.

(2) A board may dismiss a case for failure to substan-
tially comply with subsection (1) of this section.

AMENDATORY SECTION (Amending WSR 94-07-033,
filed 3/9/94, effective 4/9/94)

WAC 242-02-240 Date of filing—Facsimile and
((telegraph)) electronic mail. (1) The date of filing shall be
the date of actual receipt by a board at its office. The date
stamp placed on the petition shall be presumptive evidence of
the date of receipt.

(2) Filing of any documents with a board by electronic
mail or telefacsimilé transmission is at the risk of the sender
and shall not be deemed complete unless the following proce-
dures are strictly observed:

(a) ((#)) An electronic mail or facsimile document will

'only be stamped "received” by the board between the hours
of 8:00 a.m. and 5:00 p.m. excluding Saturdays, Sundays,
and legal holidays. Any transmission not completed before
5:00 p.m. will be stamped received on the following business
day. The date and time indicated by the board's facsimile
machine or receiving computer shall be presumptive evi-
dence of the date and time of receipt of transmission.

(b) The original document and three copies must be
mailed and postmarked or otherwise transmitted to the board
((within-twenty-four-hours)) on or before the date of sending
the facsimile transmission or electronic mail.

(c) Documents over fifteen pages in length may not be
filed by fax without prior approval of the presiding officer.

(3) A fax or electronic mail copy shall constitute an orig-
inal solely for the purpose of establishing the date a document
was filed.

AMENDATORY SECTION (Amending WSR 97-04-008,
filed 1/24/97, effective 3/1/97)

WAC 242-02-250 Notice of appearance and answer.

(1) The respondent shall file a notice of appearance with the

board and serve a copy on the petitioner and all other parties

promptly after having been served with a petition for review.

The notice of appearance shall be dated, signed and contain

the respondent’s address ((and)), telephone and fax numbers,
and e-mail address.

(2) The respondent, at its option, may file an answer to

’he petition for review. The respondent shall file the original

and three copies with the board and serve a copy on the peti-
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tioner. Answers shall be filed no later than twenty days from
the date of service of the petition for review. Answers shall be
verified in the same manner as the petition for review.

AMENDATORY SECTION (Amending WSR 97-04-008,
filed 1/24/97, effective 3/1/97)

WAC 242-02-270 Intervention. (1) ((Any-person-at
any-time)) Upon timely motion, any person may ((by

metien)) request status as an intervenor in a case. The motion
shall state the applicant's interests relating to the subject of
the action, how disposition of the action may impair that
interest, and whether that interest is adequately represented
by existing parties.

(2) In determining whether a person qualifies as an inter-
venor, the presiding officer shall apply any applicable provi-
sions of law and may consider the applicable superior court
civil rules (CR) of this state. The granting of intervention
must be in the interests of justice and shall not impair the
orderly and prompt conduct of the proceedings.

(3) If the person qualifies for intervention, the presiding
officer may impose conditions upon the intervenor's partici-
pation in proceedings, either at the time that intervention is
granted or at any subsequent time. Conditions may include:

(a) Limiting the intervenor's participation to designated
issues in which the intervenor has a particular interest as
demonstrated by the motion;

(b) Limiting the intervenor's use of discovery, cross-
examination, and other procedures so as to promote the
orderly and prompt conduct of the proceedings; and

(c) Requiring two or more intervenors to combine their
presentations of evidence and argument, cross-examination,
discovery, and other participation in the proceedings.

(4) The presiding officer shall timely grant or deny each
motion and specify conditions, if any.

(5) Pleadings and briefs of an_intervenor shall be filed
concurrently with pleadings and briefs of the party whose
position the intervenor supports.

AMENDATORY SECTION (Amending WSR 94-07-033,
filed 3/9/94, effective 4/9/94)

WAC 242-02-280 Amicus. (1) Any person whose inter-
est may be substantially affected by a proceedmg before a
board may by motion request status as an amicus in the case.

_ 2) ((ln—detganiﬁiﬂg—Mie&)er—a—pefsen—qa&!*ﬁes—as—ﬂa

s&ate—)) A motlon to ﬂle an amicus curiae bnef must mclude a
statement of:
(a) Applicant's interest and the person or group applicant

represents;
b) Applicant's familiarity with the issues involved in the

matter and with the scope of the argument presented or to be
presented by the parties;

¢) Specific issues to which the amicus curiae brief will
be directed; and

(d) Applicant's reason for believing that additional argu-

ment is necessary on these specific issues. The brief of

amicus curiae may be filed with the motion but must be filed
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no later than_the time set for the filing of the brief for the

party whose position the amicus supports.
(3) If the person qualifies for amicus, the presiding

officer may impose conditions upon the amicus's participa-
tion in the proceedings, either at the time that amicus status is
granted or at any subsequent time.

AMENDATORY SECTION (Amending WSR 97-04-008,
filed 1/24/97, effective 3/1/97)

WAC 242-02-310 Service of papers. (1) Parties filing
pleadings, briefs, exhibits and other documents or papers
with a board shall also ((prempHly)) serve copies upon all

other parties no later than the date upon which they were filed
with the board. Parties served shall be those included on the
declaration of service list attached to the board's prehearing

order, or amended prehearing order.
(2) Service upon a party's attorney or other authorized

representative shall be considered valid service for all pur-
poses upon the party represented.

(3) Final decisions of the board shall be served upon the
parties and their attorney or representative of record, if any.

AMENDATORY SECTION (Amending WSR 94-07-033,
filed 3/9/94, effective 4/9/94)

WAC 242-02-320 Method of service. Service of
papers, specified in WAC 242-02-310(1), shall be made per-
sonally or by first class, registered or certified mail, ((erby
telegraph)) or by facsimile transmission. The board may be
served by e-mail filings, provided that riginal and thr
copies are deposited in the mail and postmarked no later than
the same day.

AMENDATORY SECTION (Amending WSR 94-07-033,
filed 3/9/94, effective 4/9/94)

WAC 242-02-340 Proof of service—Certificate.

Where proof of service is required by this chapter, by statute,
or upon a board's request, filing the original document with
the board and serving copies upon all attorneys or other
authorized representatives of record and upon parties not rep-
resented together with one of the following documents shall
constitute proof of service:

(1) An acknowledgement of service;

(2) A certificate that the person signing the certificate did
on the date of the certificate serve the papers upon each party
or the party's attorney or other authorized representative of
record in the proceeding by delivering a copy thereof in per-
son to the named individuals;

(3) A certificate that the person signing the certificate did
on the date of the certificate serve the papers upon all parties
of record in the case by:

(a) Mailing a copy, properly addressed with postage pre-
paid, to each party or that party's attorney or other authorized
representative; or

¢))) Transmitting a copy by electronic telefacsimile
device, and on the same day mailing a copy to each party in
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the case or that party's attorney, or other authorized represen-
tative; or

((6))) () Depositing a copy, properly addressed with
charges prepaid, with a commercial parcel delivery company
or courier service.

AMENDATORY SECTION (Amending WSR 97-04-008,
filed 1/24/97, effective 3/1/97)

WA'C 242-02-52001 Exhibits ((l‘ists)). 0)) ((Uplgﬁ&é)&h-

e 2ete e-D0o8 0

exhibitlists-and-instead require-that-8)) Except as otherwise
provided in these rules, the evidence in a case shall consist of
the exhibits cited in the briefs and attached thereto. A copy
of any document cited in a brief shall be served on the oppos-
ing party or parties by the time specified by the board or pre-
siding officer and an original and three copies of the exhibits
shall be filed with the board.

() A-presiding-officer may-orderthe-use-ofastipulated

nal-deecument:)) (2) Respondents may charge for the cost ¢
copies of documents requested by other parties in accordance
with RCW 42.17.300. as amended.

AMENDATORY SECTION (Amending WSR 98-01-144,
filed 12/19/97, effective 1/20/98)

WAC 242-02-893 Compliance—Hearing. (1) Upon a
motion of a party or participant, the board shall reconsider its
final decision and order and decide, if no determination of
invalidity had previously been made, whether one should
now be made. The procedures at the compliance hearing shall
be as set forth by the presiding officer, pursuant to WAC 242-
02-891. After a compliance hearing, the board shall deter-
mine whether a state agency, county or city is in compliance
with the requirements of the act as remanded in the final deci-
sion or order and any compliance schedule established by the
board.

(2) The evidence in a compliance hearing shall consist of

the exhibits cited in the briefs submitted in the compliance ‘
proceeding and either attached to the briefs or specifically
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identified as exhibits submitted and attached to prior briefs
filed in the same case number.

WSR 04-18-115
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF PERSONNEL
[Filed September 1, 2004, 9:44 a.m.)

The Department of Personnel hereby withdraws the pro-
posed new sections, WAC 357-40-050, 357-40-055, 357-40-
060, and 357-40-065. These sections were originally pro-
posed under WSR 04-13-190 filed on June 23, 2004. These
sections were assigned new numbers in chapter 357-46
WAC.

E. C. Matt
Director
WSR 04-18-116
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF PERSONNEL

{Filed September 1, 2004, 9:45 a.m.]

The Department of Personnel hereby withdraws the pro-
posed new section, WAC 357-16-060. This section was pro-
posed under WSR 04-13-183 filed on June 23, 2004.

E.C. Matt
Director
WSR 04-18-117
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF PERSONNEL

{Filed September 1, 2004, 9:46 a.m.]

The Department of Personnel hereby withdraws the pro-
posed new section WAC 357-43-090 which was originally
proposed under WSR 04-13-191 filed on June 23, 2004.

E. C. Matt
Director

WSR 04-18-118
PROPOSED RULES
DEPARTMENT OF PERSONNEL
[Filed September 1, 2004, 9:47 a.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule and Other Identifying Information: WAC
357-52-100 How are appeal hearings conducted?, 357-52-
105 Can hearings and conferences be conducted by electronic

1eans?, 357-52-110 Who has the burden of proof at hear-
ngs?, 357-52-115 How may a party request that a hearing be
continued?, 357-52-120 When may a written motion be
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filed?, 357-52-125 Must the board consider untimely
motions?, 357-52-130 What must be included with a
motion?, 357-52-135 How many copies of a motion must be
submitted?, 357-52-140 What may the board decide based on
a motion?, 357-52-145 Must parties submit prehearing state-
ments?, 357-52-150 When must prehearing statements be
filed?, 357-52-155 What should be included in a prehearing
statement?, 357-52-160 How many copies of the prehearing
statement must be provided?, 357-52-165 Must the board
consider untimely prehearing statements?, 357-52-170 What
actions may be taken by a hearing officer following a hear-
ing?, 357-52-175 What actions may be taken by the board
following a hearing?, 357-52-180 How is a hearing officer's
recommended decision served?, 357-52-185 Can a party file
exceptions to a hearing officer's recommended decision?,
357-52-190 What must be included in a party's written excep-
tions?, 357-52-195 When is a written response in opposition
to exceptions due?, 357-52-200 When does a hearing
officer's recommended decision become final?, 357-52-205
What is the subject of a hearing on exceptions?, 357-52-210
Can a decision by the board be appealed?, 357-52-215 When
may the board dismiss an appeal on its own motion?, 357-52-
220 Will the parties be given notice of the potential dismissal
of an appeal on the board's motion and when must a party
respond?, 357-52-225 How must written documents be filed
with the board?, 357-52-230 How must written documents be
served on the parties?, 357-52-235 How must exhibits for
hearings be prepared and exchanged?, 357-52-240 Who may
prepare, sign and issue a subpoena?, 357-52-245 What must
a subpoena include?, 357-52-250 How must a subpoena be
served?, 357-52-260 When and who may make a motion to
quash?, and 357-52-265 What actions may the board take
when a motion to quash is filed?

Hearing Location(s): Department of Personnel, 521
Capitol Way South, Olympia, WA, on October 14, 2004, at
10:00 a.m.

Date of Intended Adoption: October 14, 2004.

Submit Written Comments to: Sharon Whitehead,
Department of Personnel, P.O. Box 47500, FOR DOP TRACK-
ING PURPOSES PLEASE NOTE ON SUBMITTED COMMENTS
"FORMAL COMMENT," fax (360) 586-4694, by October 8,
2004.

Assistance for Persons with Disabilities: Contact
Department of Personnel by October 8, 2004, TTY (360)
753-4107 or (360) 586-8260.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed
rules address how appeal hearings are conducted before the
Washington Personnel Resources Board and the process used
before, during and after the appeal hearing.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Statute Being Implemented: RCW 41.06.150.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: Due to the passage of SHB 1268 the director of
the Department of Personnel has rule-making authority
regarding appeals.
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Name of Proponent: Department of Personnel, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Sharon Whitehead, 521 Capitol Way South, Olympia, WA,
(360) 664-6348; Implementation and Enforcement: Depart-
ment of Personnel.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required.

A cost-benefit analysis is not required under RCW
34.05.328.

August 31, 2004
E.C. Matt
Director

NEW SECTION

WAC 357-52-100 How are appeal hearings con-
ducted? Appeal hearings are conducted as follows:

(1) Hearings on all appeals are open to the public unless
the board determines there is substantial reason for not hav-
ing an open hearing, or the employee so requests.

(2) The hearing is informal. Technical rules of evidence
do not apply to the proceedings, except for the rules of privi-
lege recognized by law. :

(3) All parties may select representatives of their choos-
ing, present and cross-examine witnesses, and give evidence
before the board. '

(4) All testimony is under oath administered by a mem-
ber of the board or the hearing officer. Testimony by affida-
vit is not admitted at a hearing except for good cause shown,
or as otherwise permitted in these rules, as provided in a pre-
hearing conference statement or by stipulation of the parties.

(5) One member of the board may hold a hearing and
take testimony to be reported for action by the board.

(6) The board prepares an official audio record of the
hearing.

(7) The board is not required to transcribe the record. If
the proceedings were recorded, a copy of the audio recording
may be ordered from the board for a reasonable charge.

NEW SECTION

WAC 357-52-105 Can hearings and conferences be
conducted by electronic means? All conferences and hear-
ings before the board may be conducted by telephone or other
electronic means as determined by the board.

NEW SECTION

WAC 357-52-110 Who has the burden of proof at
hearings? At any hearing on appeal from a dismissal, sus-
pension, demotion, reduction in base salary, or separation,
the employer has the burden of supporting the charges upon
which the action was initiated. At any other hearing, the
party filing the appeal has the burden of proof.

NEW SECTION

WAC 357-52-115 How may a party request that a
hearing be continued? (1) Any party to a hearing may make
a written motion to the board to continue a hearing for good
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cause. The motion must state the specific reason(s) and the
period of time for which a continuance is necessary.

(2) Any party desiring a continuance must first orally
contact the opposing party to determine whether agreement
to a continuance can be reached. The requesting party is
responsible for filing a written motion for continuance with
the board. The motion must include the reason(s) for the
request, the opposing party's response to the request, and a
date certain for the hearing on which both parties and the
board are available.

(3) The motion for continuance must be filed with the
board and the opposing party at least fourteen calendar days
before the scheduled hearing date. The board must review
the motion, decide whether or not to grant the continuance,
and notify the parties of the decision within three working
days of receipt of the motion.

(4) In unusual circumstances or emergency situations,
and only where the reason(s) for the continuance could not
have been foreseen, the board may allow a motion for contin-
uance with less than fourteen calendar day's notice.

NEW SECTION

WAC 357-52-120 When may a written motion be
filed? (1) Except as otherwise provided in a prehearing con-
ference statement or as otherwise specifically provided in
these rules, written motions and any supporting affidavits
must be filed and served not less than thirty calendar days
before the hearing date. Any opposing affidavits must be
filed and served within fourteen calendar days after the
motion is filed. Any reply and counter affidavits by the mov-
ing party must be filed and served within seven calendar days
after the opposing response is filed.

(2) Time requirements for motions for continuance are
found in WAC 357-52-115.

NEW SECTION

WAC 357-52-125 Must the board consider untimely
motions? The board may refuse to consider motions that are
not filed on time. ,

NEW SECTION

WAC 357-52-130 What must be included with a
motion? Any party submitting documents in support of or in
opposition to a motion must include proposed findings, con-
clusions, and order.

NEW SECTION

WAC 357-52-135 How many copies of a motion must
be submitted? When the motion will be considered by the
board, the party submitting the documents must provide the
original and three copies to the board and one copy to each
opposing party. When the motion will be considered by a
hearing officer the original will go to the hearing officer, and
one copy to each opposing party.
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NEW SECTION

WAC 357-52-140 What may the board decide based
on a motion? (1) The board or hearing officer may decide all
or any part of an appeal by motion if the documents, deposi-
tions and affidavits on file show there is no genuine issue as
to any material fact and the appeal should be decided or dis-
missed as a matter of law. The board or hearing officer must
allow oral argument on dispositive or summary judgment
motions at the request of either party. Oral argument may be
presented by telephone or other electronic media.

(2) An order must be issued when an appeal is dismissed
or decided on motion.

NEW SECTION

WAC 357-52-145 Must parties submit prehearing
statements? (1) The board may require all parties to file a
prehearing statement of position.

(2) If the board does not require statements, parties may
still choose to file a prehearing statement.

NEW SECTION

WAC 357-52-150 When must prehearing statements
be filed? (1) If a party is filing a prehearing statement, the
statement must be provided to the board and opposing party
at least fourteen calendar days before the scheduled hearing
date or at such time as set at the prehearing conference.

(2) Any opposing response to these statements must be
provided to the board and opposing party at least seven calen-
dar days before the scheduled hearing date or at such time as
set at the prehearing conference.

NEW SECTION

WAC 357-52-155 What should be included in a pre-
hearing statement? The prehearing statements must include
a summary of the evidence the party intends to present; a list-
ing of the rules or statutes upon which the party intends to
rely; a statement of the remedy requested; and an argument as
to why the party is entitled to the requested remedy.

NEW SECTION

WAC 357-52-160 How many copies of the prehear-
ing statement must be provided? A party submitting pre-
hearing statement(s) must provide the original and three cop-
ies to the board and one copy to each opposing party. When
the prehearing statement will be considered by a hearing
officer the original will go to the hearing officer, and one

copy to each opposing party.

NEW SECTION

WAC 357-52-165 Must the board consider untimely
rehearing statements? The board may refuse to consider
prehearing statements that are not filed on time.
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NEW SECTION

WAC 357-52-170 What actions may be taken by a
hearing officer following a hearing? (1) At the conclusion
of a hearing, the hearing officer may require post-hearing
briefs.

(2) The hearing officer may affirm, reverse or modify an
action of an employer or remand the matter for further pro-
ceedings.

(3) When the hearing officer reduces a dismissal to a sus-
pension, the period of suspension is not limited by RCW
41.06.170(1).

NEW SECTION

WAC 357-52-175 What actions may be taken by the
board following a hearing? (1) At the conclusion of a hear-
ing, the board may require post-hearing briefs.

(2) The board may affirm, reverse or modify the action
of an employer or the recommended decision of the hearing
officer or remand the matter for further proceedings.

(3) When the board reduces a dismissal to a suspension,
the period of suspension is not limited by RCW 41.06.170(1).

NEW SECTION

WAC 357-52-180 How is a hearing officer's recom-
mended decision served? The hearing officer must provide
the recommended decision to the board, to the employer, to
the appellant, and to the appellant's representative (if any).
The copies to the employer, appellant, and appellant's repre-
sentative must be sent by certified mail with a return receipt
requested.

NEW SECTION

WAC 357-52-185 Can a party file exceptions to a
hearing officer's recommended decision? Either party may
file written exceptions to the board. The exceptions must be
filed within thirty calendar days of the date that notice of the
recommended decision was sent by certified mail.

NEW SECTION

WAC 357-52-190 What must be included in a party's
written exceptions? The written exceptions must set forth
specific exceptions to the recommended decision and any
additional errors a party contends were made by the hearing
officer. If a party contends that the hearing officer has made
an error which requires a review of the record, the party must
identify the specific portion(s) of the record that support each
claimed error.

NEW SECTION

WAC 357-52-195 When is a written response in
opposition to exceptions due? The due date for any written
response to the exceptions is thirty calendar days following
the date the exceptions were filed.
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NEW SECTION

WAC 357-52-200 When does a hearing officer's rec-
ommended decision become final? If no exceptions are
filed, the recommended decision becomes final thirty calen-
dar days after service, unless the board notifies each party
within that thirty-day period that the board on its own motion
will reconsider the recommended decision.

NEW SECTION

WAC 357-52-205 What is the subject of a hearing on
exceptions? Hearings on exceptions are limited to the con-
tentions set forth in the notice of exceptions unless the board
itself chooses to review other matters.

NEW SECTION

WAC 357-52-210 Can a decision by the board be
appealed? Decisions and orders of the board are final.

NEW SECTION

WAC 357-52-215 When may the board dismiss an
appeal on its own motion? The board may dismiss an appeal
on its own motion when:

(1) An appellant has failed to provide information
required under WAC 357-52-020;

(2) The parties have notified the board that the case has
been settled and the appeal has not been withdrawn within
thirty calendar days of the notice of settlement;

(3) An appeal is not filed on time;

(4) The board lacks jurisdiction over the subject matter
or parties to the appeal;

(5) A party fails to participate in a prehearing conference
as described in WAC 357-52-095; or

(6) The board is unable to contact the appellant at the last
address and telephone number provided by the appellant.

NEW SECTION

WAC 357-52-220 Will the parties be given notice of
the potential dismissal of an appeal on the board's motion
and when must a party respond? The parties must be
served with written notice that the appeal will be dismissed
unless, within fifteen calendar days following the date of ser-
vice, a written request is made to the board showing good
cause why the appeal should not be dismissed. If no timely
request is made, the board must dismiss the appeal.

NEW SECTION

WAC 357-52-225 How must written documents be
filed with the board? (1) Filing generally. Papers that must
be filed with the board are considered to be filed only when
the papers are actually received in the board's office in Olym-
pia, Washington.

(2) Filing by telephone facsimile.

_ (a) Written documents filed with the board by telephone
facsimile are considered received when a legible copy of the
document is reproduced on the board's telephone facsimile
equipment in the board's office. If transmission begins after
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customary office hours, which are 8:00 a.m. to 5:00 p.m.,
Monday through Friday, excluding legal holidays, the docu-
ment will be deemed filed on the next business day.

(b) Any document filed with the board by telephone fac-
simile should be preceded by a cover page identifying the
addressee; the party making the transmission, including the
address, telephone and telephone facsimile number of such
party; the appeal to which the document relates; the date of
transmission; and the total number of pages included in the
transmission.

(c) The party attempting to file papers by telephone fac-
simile bears the risk that the papers will not be timely
received or legibly printed, regardless of the cause. If the
telephone facsimile is not legible, it will be considered as if it
had never been sent.

(d) The original of any document filed by telephone fac-
simile should be mailed to the board within twenty-four
hours of the time that the telephone facsimile was sent.

(e) The filing of papers by electronic mail ("e-mail”) is
not authorized without the express prior approval of the
board, and only under such circumstances as the board
allows.

NEW SECTION

WAC 357-52-230 How must written documents be
served on the parties? (1) In matters of appeal the board
must serve all orders, notices, and other papers issued by it.
Every other notice, document or paper required to be served
must be served by the party filing it.

(2) All notices, documents, or papers served by either the
board or any other party must be served upon all counsel of
record at the time of such filing and upon parties not repre-
sented by counsel. Service of papers must be made by per-
sonal delivery; by mail; or by telephone facsimile transmis-
sion with same-day mailing of copies. Correspondence
between the board and employers may be sent via the state
mail service.

(3) Service upon parties will be regarded as completed
when personal service has been accomplished; or upon
deposit in the mail, properly stamped and addressed; or upon
production by telephone facsimile transmission of confirma-
tion of transmission.

(4) Service upon parties by electronic mail ("e-mail”) is
not authorized without the express prior approval of the
board, and only under such circumstances as the board
allows.

NEW SECTION

WAC 357-52-235 How must exhibits for hearings be
prepared and exchanged? (1) When exhibits are offered at
any hearing, one copy must be provided for the official file,
sufficient copies must be provided for the board (three cop-
ies) or hearing officer (one copy), one copy must be provided
to the opposing party, and one copy provided for the witness
stand.

(2) The parties must arrive at the hearing location at least
thirty minutes before the scheduled hearing for the purpose of
exchanging exhibits. The parties must pre-mark their exhib-
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its for identification and present copies to the other party and
the board's staff before the beginning of the hearing.

(3) The number, scope and timing of exhibits may be
limited by the prehearing statement of results.

NEW SECTION

WAC 357-52-240 Who may prepare, sign and issue a
subpoena? (1) Subpoenas may be signed and issued by any
member of the board, or the board’s designee, or the attorney
of record of the party requiring the appearance of the witness.

(2) Parties desiring subpoenas to be signed by a member
of the board or the board's designee must prepare subpoenas
for issuance and submit the subpoenas for signature at least
ten calendar days before a hearing or deposition.

NEW SECTION

WAC 357-52-245 What must a subpoena include?
Every subpoena must name the board and the title of the pro-
ceedings and must command the person to whom it is
directed to attend and give testimony or produce designated
books, documents, or things under the person'’s control at the
specified time and place.

NEW SECTION

WAC 357-52-250 How must a subpoena be served?
(1) Parties requesting subpoenas must make arrangements for
and bear the expense of service. It is recommended that all
subpoenas be served at least five calendar days before a hear-
ing or deposition.

(2) Subpoenas must be personally served upon the desig-
nated individual. The individual where entitled, may demand
the fees for one day's attendance and the mileage allowed by
law.

(3) A copy of the subpoena must also be provided to the
opposing party or the party's representative and to the
employer’'s human resource office.

NEW SECTION

WAC 357-52-255 Which discovery procedures must
a party follow? Parties may use discovery procedures in a
manner consistent with the civil rules for the superior courts
of the state of Washington and as provided in any prehearing
statement of results or other order of the board.

NEW SECTION

WAC 357-52-260 When and who may make a motion
to quash? A party to the appeal or the person to whom the
subpoena or discovery is directed may make a motion to
quash. The motion must be filed at least two calendar days
following the receipt of a subpoena or discovery request.

NEW SECTION

WAC 357-52-265 What actions may the board take
when a motion to quash is filed? When a motion to quash is
filed, the board provides notice to the party who issued the
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subpoena or discovery and allow the party to provide a
response to the motion. After considering the motion and
response the board may:

(1) Deny the motion;

(2) Grant the motion if the subpoena or discovery is
unreasonable or requires evidence not relevant to any matter
in issue; or

(3) Modify the contents of the subpoena or scope of the
discovery request for just and reasonable cause.

WSR 04-18-119
PROPOSED RULES
DEPARTMENT OF PERSONNEL
[Filed September 1, 2004, 9:48 a.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule and Other Identifying Information: WAC
357-52-005 May the board waive the procedural rules con-
tained in chapter 357-52 WAC?, 357-52-010 What actions
may be appealed?, 357-52-015 By when must an appeal be
filed and received in order to be considered timely?, 357-52-
020 What information must be submitted with the appeal?,
357-52-025 Who is responsible for notifying the board of any
change in address, telephone number or representation?, 357-
52-030 Are standardized forms available for filing appeals?,
357-52-035 What happens if the appellant does not submit all
the information required by WAC 357-52-020?, 357-52-040
How does the board acknowledge receipt of an appeal?, 357-
52-045 Are appeals reviewed for timeliness?, 357-52-050
How does the board notify the parties when the appeal is set
for hearing?, 357-52-055 May anyone other than the board
adjudicate appeals or conduct prehearing meetings?, 357-52-
060 Can appeals be mediated?, 357-52-065 Who mediates
appeals?, 357-52-070 How are mediations conducted?, 357-
52-075 What happens at the conclusion of mediation con-
ducted by the board?, 357-52-077 What happens when the
parties settle an appeal without the assistance of a board
mediator?, 357-52-080 What can a prehearing conference be
used for?, 357-52-085 How and when may a prehearing con-
ference be held?, 357-52-090 How are the results of a pre-
hearing conference documented?, and 357-52-095 What hap-
pens if one of the parties fails to participate in the prehearing
conference?

Hearing Location(s): Department of Personnel, 521
Capitol Way South, Olympia, WA, on October 14, 2004, at
10:00 a.m.

Date of Intended Adoption: October 14, 2004.

Submit Written Comments to: Sharon Whitehead,
Department of Personnel, P.O. Box 47500, FOR DOP TRACK-
ING PURPOSES PLEASE NOTE ON SUBMITTED COMMENTS
"FORMAL COMMENT," fax (360) 586-4694, by October 8,
2004.

Assistance for Persons with Disabilities: Contact
Department of Personnel by October 8, 2004, TTY (360)
753-4107 or (360) 586-8260.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purposed
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rules address when state employees file appeals to the Wash-
ington Personnel Resources Board. These rules also address
mediation and prehearing conferences for appeals filed to the
Washington Personnel Resources Board.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Statute Being Implemented: RCW 41.06.150.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: Due to the passage of SHB 1268 the director of
the Department of Personnel has rule-making authority
regarding appeals.

Name of Proponent: Department of Personnel, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Sharon Whitehead, 521 Capitol Way South, Olympia, WA,
(360) 664-6348; Implementation and Enforcement: Depart-
ment of Personnel.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required.

A cost-benefit analysis is not required under RCW
34.05.328.

August 31, 2004
E. C. Matt

Director
Chapter 357-52 WAC

Appeals

NEW SECTION

WAC 357-52-005 May the board waive the proce-
dural rules contained in chapter 357-52? In order to pre-
vent hardship, delay, or for other good cause, the board may
waive any of the procedural rules contained in chapter 357-52
WAC for any party not represented by legal counsel. The
board may not waive a jurisdictional rule.

NEW SECTION

WAC 357-52-010 What actions may be appealed? (1)
Any permanent employee subject to the statutory jurisdiction
of the board who is dismissed, suspended, demoted, or sepa-
rated or whose base salary is reduced may appeal to the
board.

(2) Any employee, subject to the statutory jurisdiction of
the board who is affected by a violation of the state civil ser-
vice law (chapter 41.06 RCW) or the rules contained in Title
357 WAC, or an employer, may appeal to the board by filing
written exceptions to the director's review determination,
except as provided in WAC 357-49-010(1).

(3) Through December 31, 2005, an employee in a posi-
tion at the time of its allocation or reallocation or the
employer may appeal to the personnel appeals board by filing
written exceptions to the director’s review determination in
accordance with Title 358 WAC. As of January 1, 2006, an
employee in a position at the time of its allocation or reallo-
cation or the employer may appeal to the personnel resources
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board by filing written exceptions to the director's review
determination.

(4) An employee whose position has been exempted
from chapter 41.06 RCW may appeal the exemption to the
board.

(5) An individual or the employer may appeal remedial
action to the board by filing written exceptions to the direc-
tor's review determination.

(6) Any permanent Washington management service
employee who is dismissed, suspended, demoted, or sepa-
rated, or whose base salary is reduced may appeal to the
board. A determination of which Washington management
service positions will be eliminated in a reduction-in-force
action is not subject to appeal.

NEW SECTION

WAC 357-52-015 By when must an appeal be filed
and received in order to be considered timely? In order to
be considered timely, an appeal must be received in writing at
the office of the board within thirty calendar days after:

(1) the effective date of the disciplinary action or separa-
tion,

(2) service of the director's determination unless the
rules specifically state that the director's determination is
final, or

(3) the effective date of the exemption of a position or
the notice of exemption, whichever is later.

NEW SECTION

WAC 357-52-020 What information must be submit-
ted with the appeal? (1) The appeal must include:

(a) the name and address of the appellant and if repre-
sented the name, address and telephone number of the repre-
sentative,

(b) the name of the employer and the department that
took the action which is being appealed,

(c) a telephone number at which the appellant can be
reached,

(d) the job classification or position of the employee at
the time of the action which is being appealed,

(e) a short statement of the grounds or reasons for the
appeal, and if applicable, the rule(s) the appellant believes
has been violated,

() a short statement of the relief or remedy sought by the
appellant, and

(g) a short statement of whether the appellant believes
the case would or would not be appropriate for mediation.

(2) An appeal of a disciplinary action, separation, or
exemption must also include the effective date of the action
and the employee's appointment status at the time of the
action. The appeal must include a short statement of the
nature of the action being appealed or a copy of the action let-
ter from the employer.

(3) An appeal on exception to a director's determination
must also detail the specific items of the director's determina-
tion to which exception is taken and should include a copy of
the director's determination.
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NEW SECTION'

WAC 357-52-025 Who is responsible for notifying
the board of any change in address, telephone number or
representation? The appellant is responsible for notifying
the board of any change in address, telephone number or rep-
resentation.

NEW SECTION

WAC 357-52-030 Are standardized forms available
for filing appeals? The department makes standardized
forms available for filing appeals. Appellants may prepare
and use their own appeal documents. Appellants’ documents
must contain all of the information required by WAC 357-52-
020.

NEW SECTION

WAC 357-52-035 What happens if the appellant does
not submit all the information required by WAC 357-52-
020? (1) When the board receives an appeal, it reviews the
document(s) to determine whether the information required
by this section has been provided.

(2) If any of the required information is not provided
with the appeal, the board directs the appellant to provide the
missing information and sends a copy of the notice to all
affected parties.

(3) The appellant must provide the missing information
as requested within twenty-one calendar days of the date the
notification is mailed.

(4) When the board receives the requested information, it
sends a copy to the other affected parties.

(5) If the appellant fails to comply with the requirements
of this section the board may dismiss the appeal according to
WAC 357-52-215). '

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursvant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 357-52-040 How does the board acknowledge
receipt of an appeal? (1) When the board receives an appeal,
it sends a written acknowledgement to the appellant and a
copy to the other affected parties.

(2) If necessary, the board requests a copy of the action
letter from the employer.

NEW SECTION

WAC 357-52-045 Are appeals reviewed for timeli-
ness? (1) The board reviews all appeal(s) for timeliness.
When an appeal appears to be untimely, the board directs the
parties to submit affidavits and/or written argument address-
ing the timeliness of the appeal.

(2) In addition, any party to an appeal may submit a
motion to dismiss for untimeliness at any time during the
appeal process.
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NEW SECTION

WAC 357-52-050 How does the board notify the par-
ties when the appeal is set for hearing? The board must
notify the parties of record in writing of the time and place of
the hearing. The notice of hearing must be mailed at least
thirty calendar days before the date of the hearing, unless all
parties agree to a shorter notice period.

NEW SECTION

WAC 357-52-055 May anyone other than the board
adjudicate appeals or conduct prehearing meetings? The
board may designate one or more hearing officers or the
director to act as a board designee to mediate appeals, con-
duct prehearing conferences and/or hearings, and make rec-
ommended or final decisions.

NEW SECTION

WAC 357-52-060 Can appeals be mediated? When
both parties to an appeal agree, the appeal can be mediated.

NEW SECTION

WAC 357-52-065 Who mediates appeals? The board
may assign the case to a mediator. Nothing in this section
prevents the parties from selecting their own mediator. How-
ever, if a mediator other than the one designated by the board
is selected, the parties must pay the cost of the mediator.

NEW SECTION

WAC 357-52-070 How are mediations conducted?
(1) After the board assigns a mediator, the parties must meet
and confer at least once and engage in a good faith attempt to
negotiate a resolution of the appeal. The mediator may
decide to hold the mediation by telephone. The appellant and
at least one designee of the employer must personally partic-
ipate in the mediation. If the designee of the employer does
not have authority to act on behalf of the employer, a person
with the requisite authority must be available by telephone.

(2) Mediation and settlement discussions are privileged
and the proceedings must not be reported or recorded in any
manner, except for agreements reached by the parties.

NEW SECTION

WAC 357-52-075 What happens at the conclusion of
mediation conducted by the board? (1) If a settlement is
reached, the agreement must be put in writing. The agree-
ment will be binding on all parties to that agreement. The
appellant must sign a request to withdraw the appeal.

(2) If a settlement is not reached, the mediator must
inform the board.

NEW SECTION

WAC 357-52-077 What happens when the parties
settle an appeal without the assistance of a board media-
tor? If a settlement is reached, the appellant must inform the
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board and must sign and submit a request to withdraw the
appeal.

NEW SECTION

WAC 357-52-080 What can a prehearing conference
be used for? The board may direct the parties or their repre-
sentatives to engage in a prehearing conference(s) to consider
the following:

(1) Simplification or limitation of issues;

(2) Possibility of obtaining stipulations, admissions of
fact, and admissions of the genuineness of documents that
will avoid unnecessary proof;

(3) Discovery, discovery methods and discovery dead-
lines;

(4) Number of witnesses expected to be called and their
names when possible;

(5) Approximate time necessary for presentation of the
evidence of the respective parties;

(6) Whether or when motions may be brought;

(7) Exhibits;

(8) Affidavits; and

(9) Such other matters as may aid in the prompt disposi-
tion of the appeal.

NEW SECTION

WAC 357-52-085 How and when may a prehearing
conference be held? (1) A prehearing conference may be
held in conjunction with a mediation.

(2) Prehearing conferences may be held by telephone.

(3) The parties are encouraged where possible to resolve
their disputes by agreement. To facilitate such resolution, the
prehearing conference may be recessed at any time to give
the parties time to discuss settlement of their dispute. In the
event settlement is reached, the parties must notify the board
and the appellant must sign and submit a request to withdraw
the appeal.

NEW SECTION

WAC 357-52-090 How are the results of a prehearing
conference documented? The results of the prehearing con-
ference must be stated in a written statement of results. The
statement must include, where applicable, agreements con-
cerning issues, admissions, stipulations, witnesses, discov-
ery, length of hearing, motions, exhibits, affidavits, and other
matters that may expedite the appeal hearing. The statement
resulting from the prehearing conference must control the
subsequent course of the appeal, subject to modification upon
a filing of exceptions to the statement.

NEW SECTION

WAC 357-52-095 What happens if one of the parties
fails to participate in the prehearing conference? Failure
of a party to participate in a prehearing conference may result
in dismissal of the appeal, or other appropriate sanctions.
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WSR 04-18-120
PROPOSED RULES
DEPARTMENT OF PERSONNEL
[Filed September 1, 2004, 9:49 a.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4). :

Title of Rule and Other Identifying Information: WA
357-46-147 What procedure must an employer use to review
the removal of an individual from an internal or statewide
layoff list under the provisions of WAC 357-46-140?

Hearing Location(s): Department of Personnel, 521
Capitol Way South, Olympia, WA, on October 14, 2004, at
10:00 a.m.

Date of Intended Adoption: October 14, 2004.

Submit Written Comments to: Sharon Whitchead,
Department of Personnel, P.O. Box 47500, FOR DOP TRACK-
ING PURPOSES PLEASE NOTE ON SUBMITTED COMMENTS
"FORMAL COMMENT," fax (360) 586-4694, by October 8,
2004.

Assistance for Persons with Disabilities:  Contact
Department of Personnel by October 8, 2004, TTY (360)
753-4107 or (360) 586-8260.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This rule
addresses the procedure that must be used to review the
removal of an individual from an internal or statewide layoff
list under the provisions of WAC 357-46-140.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Statute Being Implemented: RCW 41.06.150.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: Due to the passage of SHB 1268 the director of
the Department of Personnel has rule-making authority
regarding layoff for state positions. The proposed rule imple-
ments this provision of the Personnel System Reform Act.

Name of Proponent: Department of Personnel, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Sharon Whitehead, 521 Capitol Way South, Olympia, WA,
(360) 664-6348; Implementation and Enforcement: Depart-
ment of Personnel.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required.

A cost-benefit analysis is not required under RCW
34.05.328.

August 31, 2004
E. C. Matt
Director

NEW SECTION

WAC 357-46-147 What procedure must an employer
use to review the removal of an individual from an inter-
nal or statewide layoff list under the provisions of WAC
357-46-140? Each employer must develop a review proce-
dure that specifies the procedure the employer will use to
review the removal of an individual's name from an internal
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or statewide layoff list. The procedure must minimally spec-
ify that the review will be conducted by a representative of
the employer that was not involved in the action under
review.

WSR 04-18-121
PROPOSED RULES
DEPARTMENT OF PERSONNEL
[Filed September 1, 2004, 9:50 a.m.}

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule and Other Identifying Information: WAC
357-16-060 Must employers use a standardized application
form when recruiting? and 357-16-177 What procedure must
an employer use to review an applicant’s or candidate's exam-
ination results or the removal of his/her name from an appli-
cant or candidate pool under the provisions of WAC 357-16-
1707

Hearing Location(s): Department of Personnel, 521
Capitol Way South, Olympia, WA, on October 14, 2004, at
10:00 a.m.

Date of Intended Adoption: October 14, 2004.

Submit Written Comments to: Sharon Whitehead,
Department of Personnel, P.O. Box 47500, FOR DOP TRACK-
ING PURPOSES PLEASE NOTE ON SUBMITTED COMMENTS
"FORMAL COMMENT," fax (360) 586-4694, by October 8,
2004.

Assistance for Persons with Disabilities: Contact
Department of Personnel by October 8, 2004, TTY (360)
753-4107 or (360) 586-8260.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed
rules address the application form to be used when individu-
als apply for state employment and the procedure to be used
to review an applicant's or candidate's examination results or
their removal from an applicant or candidate pool.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Statute Being Implemented: RCW 41.06.150.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: Due to the passage of SHB 1268 the director of
the Department of Personnel has rule-making authority
regarding recruitment, assessment and certification for state
positions. The proposed rule implements this provision of
the Personnel System Reform Act.

Name of Proponent: Department of Personnel, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Sharon Whitehead, 521 Capitol Way South, Olympia, WA,
(360) 664-6348; Implementation and Enforcement: Depart-
ment of Personnel.” ~

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required.

WSR 04-18-122

A cost-benefit analysis is not required under RCW

' 34.05.328.
August 31,2004
E. C. Matt
Director
NEW SECTION

WAC 357-16-060 Must employers use a standard-
ized application form when recruiting? General govern-
ment employers must use the standard application for
employment prescribed by the director or an application form
approved by the director. Higher education employers may
develop their own application forms without director
approval.

NEW SECTION

WAC 357-16-177 What procedure must an employer
use to review an applicant's or candidate's examination
results or the removal of his/her name from an applicant
or candidate pool under the provisions of WAC 357-16-
170? Each employer must develop a review procedure that
specifies the procedure the employer will use to review an
applicant's or candidate's examination results or name
removal from a pool. The procedure must minimally specify
that the review will be conducted by a representative of the
employer that was not involved in the action under review.

WSR 04-18-122
PROPOSED RULES
DEPARTMENT OF PERSONNEL
[Filed September 1, 2004, 9:51 a.m.}

Continuance of WSR 04-13-183.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule and Other Identifying Information: WAC
357-16-170 Can an applicant or candidate request a review of
his/her examination results or the removal of his/her name
from an applicant or candidate pool?, 357-16-175 To whom
and by when must an applicant or candidate request a review
of the results of an examination or removal from an applicant
or candidate pool?, and 357-16-180 Are assessment review
decisions subject to appeal?

Hearing Location(s): Department of Personnel, 521
Capitol Way South, Olympia, WA, on October 14, 2004, at
10:00 a.m.

Date of Intended Adoption: October 14, 2004.

Submit Written Comments to: Sharon Whitehead,
Department of Personnel, P.O. Box 47500, FOR DOP TRACK-
ING PURPOSES PLEASE NOTE ON SUBMITTED COMMENTS
"FORMAL COMMENT," fax (360) 586-4694, by October 8,
2004.

Assistance for Persons with Disabilities: Contact
Department of Personnel by October 8, 2004, TTY (360)
753-4107 or (360) 586-8260.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The three new
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sections referenced above are being continued to the October
14, 2004, director's meeting. The rest of the sections that
were filed under WSR 04-13-183 are not being continued.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Statute Being Implemented: RCW 41.06.150.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of Personnel, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Sharon Whitehead, 521 Capitol Way South, Olympia, WA,
(360) 664-6348; Implementation and Enforcement: Depart-
ment of Personnel.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required.

A cost-benefit analysis is not required under RCW
34.05.328.

August 31, 2004
E.C. Matt
Director

NEW SECTION

WAC 357-16-170 Can an applicant or candidate
request a review of his/her examination results or the
removal of his/her name from an applicant or candidate
pool? An applicant or candidate may request a review of
his/her examination results or the removal of his/her name
from an applicant or candidate pool.

NEW SECTION

WAC 357-16-175 To whom and by when must an
applicant or candidate request a review of the results of
an examination or removal from an applicant or candi-
date pool? If the employer is responsible for the assessment
process, requests for reviews under the provisions of WAC
357-16-170 must be made to the employer. If the department
is responsible for the assessment process, requests for
reviews under the provisions of WAC 357-16-170 must be
made to the director.

The request for a review must be received at the
employer's office or the director's office within twenty calen-
dar days following notice of the action for which a review is
requested.

NEW SECTION

WAC 357-16-180 Are assessment review decisions
subject to appeal? Review decisions made under the provi-
sions of WAC 357-16-170 are final and not subject to further
review or appeal.

WSR 04-18-123
PROPOSED RULES
DEPARTMENT OF PERSONNEL
[Filed September 1, 2004, 9:52 2.m.}

Continuance of WSR 04-13-191.

Proposed
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Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule and Other Identifying Information: WAC
357-43-095 Must an employee business unit have a layoff
procedure? and 357-43-100 What layoff rights must be
included in the employee business unit's procedure?

Hearing Location(s): Department of Personnel, 521
Capitol Way South, Olympia, WA, on October 14, 2004, at
10:00 a.m.

Date of Intended Adoption: October 14, 2004.

Submit Written Comments to: Sharon Whitehead,
Department of Personnel, P.O. Box 47500, FOR DOP TRACK-
ING PURPOSES PLEASE NOTE ON SUBMITTED COMMENTS
"FORMAL COMMENT," fax (360). 586-4694, by October 8,
2004.

Assistance for Persons with Disabilities: Contact
Department of Personnel by October 8, 2004, TTY (360)
753-4107 or (360) 586-8260.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The new sections
referenced above are being continued to the October 14,
2004, director's meeting. The rest of the sections that were
filed under WSR 04-13-191 are not being continued.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Statute Being Implemented: RCW 41.06.150.

Rule is not necessitated by federal law, federal or state
court decision. .

Name of Proponent: Department of Personnel, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Sharon Whitehead, 521 Capitol Way South, Olympia, WA,
(360) 664-6348; Implementation and Enforcement: Depart- :
ment of Personnel.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required. ‘

A cost-benefit analysis is not required under RCW
34.05.328.

August 31, 2004

E.C. Matt
Director

NEW SECTION

WAC 357-43-095 Must an employee business unit
have a layoff procedure? Each employee business unit must
establish a layoff procedure that describes the process the
employee business unit will follow when it is necessary to
reduce or eliminate a position in the employee business unit.

NEW SECTION

WAC 357-43-100 What layoff rights must be
included in the employee business unit's layoff proce-
dure? The employee business unit layoff procedure must
provide employee business unit members layoff rights within
the boundaries of employee business unit.
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WSR 04-18-124
PROPOSED RULES
DEPARTMENT OF PERSONNEL
[Filed September 1, 2004, 9:53 a.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule and Other Identifying Information: WAC
357-43-007 What provisions apply when an employee's posi-
tion is eliminated because the employer has awarded a con-
tract through the competitive contracting process?

Hearing Location(s): Department of Personnel, 521
Capitol Way South, Olympia, WA, on October 14, 2004, at
10:00 a.m.

Date of Intended Adoption: October 14, 2004.

Submit Written Comments to: Sharon Whitehead,
Department of Personnel, P.O. Box 47500, FOR DOP TRACK-
ING PURPOSES PLEASE NOTE ON SUBMITTED COMMENTS
"FORMAL COMMENT," fax (360) 586-4694, by October 8,
2004.

Assistance for Persons with Disabilities: Contact
Department of Personnel by October 8, 2004, TTY (360)
753-4107 or (360) 586-8260.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This rule
addresses what happens when a classified state employee's
position is eliminated because the work has been contracted
out.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Statute Being Implemented: RCW 41.06.150.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: Due to the passage of SHB 1268 the director of
the Department of Personnel has rule-making authority
regarding employee business units. This rule will be in the
employee business unit chapter.

Name of Proponent: Department of Personnel, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Sharon Whitehead, 521 Capitol Way South, Olympia, WA,
(360) 664-6348; Implementation and Enforcement: Depart-
ment of Personnel.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required.

A cost-benefit analysis is not required under RCW
34.05.328.

August 31, 2004
E.C. Matt
Director

NEW SECTION

WAC 357-43-007 What provisions apply when an
employee's position is eliminated because of the employer
has awarded a contract through the competitive contract-
ing process? WAC 357-46-012 governs layoff actions result-
ing from the competitive contacting process.

WSR 04-18-125

Reviser's note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

WSR 04-18-125
PROPOSED RULES
DEPARTMENT OF PERSONNEL
[Filed September 1, 2004, 9:54 a.m.)

Supplemental Notice to WSR 04-13-030.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule and Other Identifying Information: WAC
357-46-140 What is the notice requirement when an individ-
ual's name has been removed from an internal or statewide
layoff list?

Hearing Location(s): Department of Personnel, 521
Capitol Way South, Olympia, WA, on October 14, 2004, at
10:00 a.m.

Date of Intended Adoption: October 14, 2004.

Submit Written Comments to: Sharon Whitehead,
Department of Personnel, P.O. Box 47500, FOR DOP TRACK-
ING PURPOSES PLEASE NOTE ON SUBMITTED COMMENTS
"FORMAL COMMENT," fax (360) 586-4694, by October 8,
2004.

Assistance for Persons with Disabilities: Contact
Department of Personnel by October 8, 2004, TTY (360)
753-4107 or (360) 586-8260.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Language was
added to the new section referenced above since the original
filing. The new language states "only individuals who have
had their name removed under the provisions of WAC 357-
46-135(2) have the right to request a review of the removal."

Statutory Authority for Adoption: Chapter 41.06 RCW.

Statute Being Implemented: RCW 41.06.150.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: The added language since the original filing
clarifies and emphasizes that only individuals removed from
the internal or statewide layoff list under the provisions of
WAC 357-46-135(2) have the right to request a review of the
removal.

Name of Proponent: Department of Personnel, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Sharon Whitehead, 521 Capitol Way South, Olympia, WA,
(360) 664-6348; Implementation and Enforcement: Depart-
ment of Personnel.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required.

A cost-benefit analysis is not required under RCW
34.05.328.

August 31, 2004
E.C. Matt
Director

Proposed
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WSR 04-18-126

NEW SECTION

WAC 357-46-140 What is the notice requirement
when an individual's name has been removed from an
internal or statewide layoff list? An individual whose name
has been removed from an internal or statewide layoff list in
accordance with 357-46-135(2) must be notified in writing at
the time of removal. The notification must provide the spe-
cific reason for the removal and inform the individual of the
right to request a review of the removal under the provisions
of WAC 357-46-145. Only individuals who have had their
name removed under the provisions of WAC 357-46-135(2)

" have the right to request a review of the removal.

For purposes of this rule, written notice may be provided
using alternative methods such as e-mail, campus mail, the
state mail service, or commercial parcel delivery in accor-
dance with WAC 357-04-105.

WSR 04-18-126
PROPOSED RULES
DEPARTMENT OF PERSONNEL
[Filed September 1, 2004, 9:55 a.m.]

Continuance of WSR 04-13-192.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule and Other Identifying Information: WAC
357-49-015 How does an individual or employee request a
director's review? and 357-49-020 What process is used to
conduct a director's review?

Hearing Location(s): Department of Personnel, 521
Capitol Way South, Olympia, WA, on October 14, 2004, at
10:00 a.m.

Date of Intended Adoption: October 14, 2004.

Submit Written Comments to: Sharon Whitehead,
Department of Personnel, P.O. Box 47500, FOR DOP TRACK-
ING PURPOSES PLEASE NOTE ON SUBMITTED COMMENTS
"FORMAL COMMENT," fax (360) 586-4694, by October 8,
2004.

Assistance for Persons with Disabilities: Contact
Department of Personnel by October 8, 2004, TTY (360)
753-4107 or (360) 586-8260.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: These two sec-
tions filed under WSR 04-13-192 are being continued.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Statute Being Implemented: RCW 41.06.150.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of Personnel, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Sharon Whitehead, 521 Capitol Way South, Olympia, WA,
(360) 664-6348; Implementation and Enforcement: Depart-
ment of Personnel.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required.

Proposed
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A cost-benefit analysis is not required under RCW
34.05.328.
August 31, 2004

E. C. Matt
Director

NEW SECTION

WAC 357-49-015 How does an individual or
employee request a director's review? (1) Director's review
requests must be filed in writing at the office of the director.

(2) Review requests must include:

(a) The name and address of the employee, applicant or
candidate;

(b) The name of the employer that took the action for
which a review is requested;

(c) A telephone number at which the employee, appli-
cant or candidate can be reached;

(d) The job classification or position of the employee;

(e) A short statement of the grounds or reasons for the
request, and if applicable, the rule(s) the employee believes
has been violated; and

(f) A short statement of the relief or remedy sought by
the employee, applicant or candidate.

(3) The employee, applicant or candidate is responsible
for notifying the director of any change in address or tele-
phone number. Employees, applicants or candidates who are
represented shall include the name, address and telephone
number of their representative.

NEW SECTION

WAC 357-49-020 What process is used to conduct a
director's review? (1) The director's review is informal and
conducted by the director or designee.

(2) The review may be conducted by review of written
documents, by telephone, or by other electronic means as
determined by the director or designee.

(3) The director or designee shall prepare a record of the
documents reviewed and issue a written determination.

WSR 04-18-127
PROPOSED RULES
DEPARTMENT OF PERSONNEL
{Filed September 1, 2004, 9:56 a.m.]

Supplemental Notice to WSR 04-13-192.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule and Other Identifying Information: WAC
357-49-010 A director's review may be requested for what
actions? :

Hearing Location(s): Department of Personnel, 521
Capitol Way South, Olympia, WA, on October 14, 2004, at
10:00 a.m.

Date of Intended Adoption: October 14, 2004.

Submit Written Comments to: Sharon Whitehead,
Department of Personnel, P.O. Box 47500, FOR DOP TRACK-
ING PURPOSES PLEASE NOTE ON SUBMITTED COMMENTS
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"FORMAL COMMENT," fax (360) 586-4694, by October 8,
2004. o

Assistance for Persons with Disabilities: Contact

Department of Personnel by October 8, 2004, TTY (360) -

753-4107 or (360) 586-8260.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Language was
added to the original version that was filed under WSR 04-
13-192 that states if the department is responsible for main-
taining the layoff list an individual may request a director's
review of removal of their name from the list as specified in
WAC 357-46-145. Language was also added that states an
individual may request a director's review of his/her request
for remedial action.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Statute Being Implemented: RCW 41.06.150.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: The added language since the original filing
clarifies that if the department is responsible for maintaining
the layoff list an individual may request a director's review of
removal of their name from the list as specified in WAC 357-
46-145. Language was also added that states an individual
may request a director's review of his/her request for reme-
dial action.

Name of Proponent: Department of Personnel, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Sharon Whitehead, 521 Capitol Way South, Olympia, WA,
(360) 664-6348; Implementation and Enforcement: Depart-
ment of Personnel. :

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required.

A cost-benefit analysis is not required under RCW
34.05.328.

August 31, 2004
E.C. Matt

Director

NEW SECTION

WAC 357-49-010 A director's review may be
requested for what actions? (1) If the department is respon-
sible for the assessment process, an applicant or candidate
may request a director's review of his/her examination results
or the removal of his/her name from an applicant or candidate
pool as specified in WAC 357-16-175. Director review deci-
sions regarding the removal of an individual's name from an
applicant or candidate pool or an individual's examination
results are final and not subject to further review or appeal.

(2) If the department is responsible for maintaining the
layoff list, an individual may request a director's review of
the removal of his/her name from a layoff list as specified in
WAC 357-46-145.

(3) An employee may request a director's review of the

'ollowing:
(a) Allocation or reallocation per WAC 357-13-080; or

WSR 04-18-129

(b) Performance evaluation process or procedure per
WAC 357-37-080.

(4) In addition to the subjects listed in section (2) of this
rule, an employee may request a director's review of an
alleged violation of the civil service laws or rules within
thirty (30) calendar days of the date the employee could rea-
sonably be expected to have knowledge of the action giving
rise to a law or rule violation claim or the stated effective
date, whichever is later. An employee may not request a
director's review of allegations arising from the development
and adoption of the classification plan under the provisions of
WAC 357-10-020 or the actions of reduction, dismissal, sus-
pension, demotion or separation.

(5) An individual may request the director review his/her
request for remedial action per WAC 357-19-430 or 357-19-
450. Requests for remedial action must be received within
thirty (30) calendar days of the date the individual could rea-
sonably be expected to have knowledge of the action giving
rise to violation of the nonpermanent appointment or tempo-
rary appointment rules.

WSR 04-18-129
PROPOSED RULES
UTILITIES AND TRANSPORTATION
COMMISSION
[Docket Nos. A-021178 and TO-030288—Filed September 1, 2004, 11:17
am.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
20-105, 02-22-030, and 03-07-034.

Title of Rule and Other Identifying Information: Report-
ing of transactions between regulated utility and transporta-
tion companies and their subsidiaries to the commission. See
Purpose below for a list of proposed rules identified for adop-
tion, amendment, and repeal.

Hearing Location(s): Commission Hearing Room 206,
Second Floor, Chandler Plaza Building, 1300 South Ever-
green Park Drive S.W., Olympia, WA 98504, on October 13,
2004, at 1:30 p.m.

Date of Intended Adoption: October 13, 2004.

Submit Written Comments to: Carole J. Washburn, Sec-
retary, P.O. Box 47250, Olympia, WA 98504, e-mail
records@wautc.wa.gov, fax (360) 586-1150, by September
22,2004. Please include Docket No. A-021178 or TO-
030288 in your communication.

Assistance for Persons with Disabilities: Contact Mary
DeYoung by Monday, October 11, 2004, TTY (360) 586~
8203 or (360) 664-1133.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The intent of the
rule making is to establish rules that would require regulated
companies to report to the commission transactions between
a regulated company and its subsidiary.

Affected WACs are: Chapter 480-70 WAC, Solid
waste and/or refuse collection companies.

Amend WAC 480-70-041 Definitions, general.

1. Added definitions for "affiliated interest,” "control,"

and "subsidiary."

Proposed
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Amend WAC 480-70-051 Exemptions from rules in chapter
480-70 WAC.

1. Amended to reference WAC 480-07-110 Exceptions
from and modifications to the rules in this chapter; special
rules.

Adopt WAC 480-70-077 Transferring cash or assuming obli-
gations.

1. Require reporting of cash transfers to affiliates and
subsidiaries when certain thresholds are exceeded.

Adopt WAC 480-70-078 Affiliated interest—Contracts or
arrangements.
1. Adopt rules implementing chapter 81.16 RCW.

Adopt WAC 480-70-079 Affiliated interest and subsidiary
transactions report.
1. Adopt rules implementing chapter 81.16 RCW.

Chapter 480-90 WAC, Gas companies—Operations.
Amend WAC 480-90-008 Exemptions from rules in chapter
480-90 WAC.

1. Amended to reference WAC 480-07-110 Exceptions
from and modifications to the rules in this chapter; special
rules.

Amend WAC 480-90-023 Definitions.
1. Added definitions for "affiliated interest," "control,”
and "subsidiary."

Adopt WAC 480-90-207 Filing information.

1. Chapter 480-146 WAC, Commission general—Secu-
rities, liens, affiliated interests, refunding of notes, lease of
utility facilities proposed for repeal. Adopted from proposed
repealed WAC 480-146-250 Filing, 480-146-260 Commis-
sion may require additional information, 480-146-270 Appli-
cant may include information by reference, and 480-146-280
Applicant duty when information is unavailable.

Repeal WAC 480-90-208 Financial reporting requirements.

1. Financial reporting requirements to be incorporated in
new sections.

Annual reports - WAC 480-90-252 Federal Energy Reg-
ulatory Commission (FERC) Form No. 2.

Commission basis reports (annual) - WAC 480-90-257
Commission basis report.

Quarterly reports - WAC 480-90-275 Actual results for
Washington operations report.

Additional reports - WAC 480-90-209 Additional

reports.

Adopt WAC 480-90-209 Additional reports.
1. Adopted from proposed repealed WAC 480-90-208
Financial reporting requirements.

Repeal WAC 480-90-218 Securities, affiliated interests, and
transfers of property.

1. Incorporated subsection (3) into proposed WAC 480-
90-248 Transfers of property.

Adopt WAC 480-90-242 Issuing securities.

1. Chapter 480-146 WAC, Commission general-—Secu-
rities, liens, affiliated interests, refunding of notes, lease of
utility facilities proposed for repeal. Adopted from proposed
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repealed WAC 480-146-290 Securities statements and appli-
cations, and 480-146-300 Filing requirements for securities
statements and applications.

2. Require certain information five days in advance.

Adopt WAC 480-90-244 Transferring cash or assuming obli-
gation.

1. Require reporting of cash transfers to affiliates and
subsidiaries when certain thresholds are exceeded.

Adopt WAC 480-90-245 Affiliated interests—Contracts or
arrangements.

1. Chapter 480-146 WAC, Commission general—Secu-
rities, liens, affiliated interests, refunding of notes, lease of
utility facilities proposed for repeal. Adopted from proposed
repealed WAC 480-146-350 Filing of affiliated interest trans-
actions.

Adopt WAC 480-90-248 Transfers of property.

1. Adopted from proposed repealed WAC 480-90-218
Securities, affiliated interests, and transfers of property.

Adopt WAC 480-90-252 Federal Energy Regulatory Com-
mission (FERC) Form No. 2.

1. Adopted from proposed repealed WAC 480-90-208
Financial reporting requirements.

Adopt WAC 480-90-257 Commission basis report.

1. Adopted from proposed repealed WAC 480-90-208
Financial reporting requirements.

Adopt WAC 480-90-262 Securities report.

1. Chapter 480-146 WAC, Commission general—Secu-
rities, liens, affiliated interests, refunding of notes, lease of
utility facilities proposed for repeal. Adopted from proposed
repealed WAC 480-146-340 Reporting of securities transac-
tions.

2. Revised to obtain pertinent information.

Adopt WAC 480-90-264 Affiliated interest and subsidiary
transactions report.

1. Chapter 480-146 WAC, Commission general—Secu-
rities, liens, affiliated interests, refunding of notes, lease of
utility facilities proposed for repeal. Adopted chapter from
proposed repealed WAC 480-146-360 Reporting of affiliated
interest transactions.

2. Added subsidiaries to reporting requirement.

Adopt WAC 480-90-268 Essential utilities services contracts
report.

1. Require reporting of essential utilities services con-
tract when certain thresholds are exceeded.

Adopt WAC 480-90-275 Actual results for Washington oper-
ations report.

1. Adopted from proposed repealed WAC 480-90-208
Financial reporting requirements.

Amend WAC 480-90-999 Adoption by reference.

1. Revised to reflect references to repealed sections and
new sections.
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Chapter 480-92 WAC, Low-level radioactive waste com-
panies.

Amend WAC 480-92-016 Exemptions from rules in chapter

480-92 WAC.

1. Amended to reference WAC 480-07-110 Exceptions
from and modifications to the rules in this chapter; special
rules.

Amend WAC 480-92-021 Definitions.
1. Added definitions for "affiliated interest,” "control,"
and "subsidiary."

Amend WAC 480-92-050 Reporting requirements—Annual
report.
1. Grammar changes.

Adopt WAC 480-92-055 Reporting requirements—Special
reports.

1. Adopt low-level radioactive waste company rules
implementing chapter 81.16 RCW.

Chapter 480-100 WA C, Electric companies—Operations.
Amend WAC 480-100-008 Exemptions from rules in chapter
480-90 WAC.

1. Amended to reference WAC 480-07-110 Exceptions
from and modifications to the rules in this chapter special
rules.

Amend WAC 480-100-023 Definitions.
1. Added definitions for "affiliated interest," "control,"

' and "subsidiary."

Adopt WAC 480-100-207 Filing information.

1. Chapter 480-146 WAC, Commission general—Secu-
rities, liens, affiliated interests, refunding of notes, lease of
utility facilities proposed for repeal. Adopted from proposed
repealed WAC 480-146-250 Filing, 480-146-260 Commis-
sion may require additional information, 480-146-270 Appli-
cant may include information by reference, and 480-146-280
Applicant duty when information is unavailable.

Repeal WAC 480-100-208 Financial reporting requirements.

1. Financial reporting requirements to be incorporated in
new sections.

Annual reports - WAC 480-100-252 Federal Energy
Regulatory Commission (FERC) Form No. 2.

Commission basis reports (annual) - WAC 480-100-257
Commission basis report.

Quarterly reports - WAC 480-100-275 Actual results for
Washington operations report.

Additional reports - WAC 480-100-209 Additional
reports.

Adopt WAC 480-100-209 Additional reports.
1. Adopted from proposed repealed WAC 480-100-208
Financial reporting requirements.

Repeal WAC 480-100-218 Securities, affiliated interests, and
transfers of property.

' 1. Incorporated subsection (3) into proposed WAC 480-
100-248 Transfers of property.
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Adopt WAC 480-100-242 Issuing securities.

1. Chapter 480-146 WAC, Commission general—Secu-
rities, liens, affiliated interests, refunding of notes, lease of
utility facilities proposed for repeal. Adopted from proposed
repealed WAC 480-146-290 Securities statements and appli-
cations, and 480-146-300 Filing requirements for securities
statements and applications.

2. Require certain information five days in advance.

Adopt WAC 480-100-244 Transferring cash or assuming
obligation.

1. Require reporting of cash transfers to affiliates and
subsidiaries when certain thresholds are exceeded.

Adopt WAC 480-100-245 Affiliated interests—Contracts or
arrangements.

1. Chapter 480-146 WAC, Commission general—Secu-
rities, liens, affiliated interests, refunding of notes, lease of
utility facilities proposed for repeal. Adopted from proposed
repealed WAC 480-146-350 Filing of affiliated interest trans-
actions.

Adopt WAC 480-100-248 Transfers of property.
1. Adopted from proposed repealed WAC 480-90-218
Securities, affiliated interests, and transfers of property.

Adopt WAC 480-100-252 Federal Energy Regulatory Com-
mission (FERC) Form No. 1.

1. Adopted from proposed repealed WAC 480-90-208
Financial reporting requirements.

Adopt WAC 480-100-257 Commission basis report.
1. Adopted from proposed repealed WAC 480-100-208
Financial reporting requirements.

Adopt WAC 480-100-262 Securities report.

1. Chapter 480-146 WAC, Commission general—Secu-
rities, liens, affiliated interests, refunding of notes, lease of
utility facilities proposed for repeal. Adopted from proposed
repealed WAC 480-146-340 Reporting of securities transac-
tions. .

2. Revised to obtain pertinent information.

Adopt WAC 480-100-264 Afﬁhated interest and subsidiary
transactions report.

" 1. Chapter 480-146 WAC, Commission general—Secu-
rities, liens, affiliated interests, refunding of notes, lease of
utility facilities proposed for repeal. Adopted chapter from
proposed repealed WAC 480-146-360 Reporting of affiliated
interest transactions.

2. Added subsidiaries to reporting requirement.

Adopt WAC 480-100-268 Essential utilities services con-
tracts report.

1. Require reporting of essential utilities services con-
tract when certain thresholds are exceeded.

Adopt WAC 480-100-275 Actual results for Washington
operations report.

1. Adopted from proposed repealed WAC 480-100-208
Financial reporting requirements.

Adopt WAC 480-100-282 Application for approval of lease
of utility facilities.

Proposed
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1. Chapter 480-146 WAC, Commission general—Secu-
rities, liens, affiliated interests, refunding of notes, lease of
utility facilities proposed for repeal. Adopted from proposed
repealed WAC 480-146-370 Application for approval of
lease of utility facilities.

Adopt WAC 480-100-287 Form of lease application.

1. Chapter 480-146 WAC, Commission general-—Secu-
rities, liens, affiliated interests, refunding of notes, lease of
utility facilities proposed for repeal. Adopted from proposed
repealed WAC 480-146-380 Form of lease application.

Amend WAC 480-100-999 Adoption by reference.

1. Revised to reflect references to repealed sections and

new sections.

Chapter 480-110 WA C, Water companies.
Amend WAC 480-110-205 Application of rules.
1. Grammar changes.

Amend WAC 480-110-215 Exemption from rules in chapter
480-110 WAC.

1. Amended to reference WAC 480-07-110 Exceptions
from and modifications to the rules in this chapter; special
rules.

Amend WAC 480-110-225 Additional requirements.
1. Added new standard language for section that
replaced previous language.

Adopt WAC 480-110-227 Severability.
1. Added new standard language for section.

Amend WAC 480-110-235 Definition of control.
1. Grammar change.

Amend WAC 480-110-245 Glossary.
1. Grammar change.

Repeal WAC 480-110-495 Maps.
1. Repealed to reflect new numbering of chapter parts.

Adopt WAC 480-110-261 Maps.
1. Adopted to reflect new numbering of chapter parts.

Amend WAC 480-110-335 Establishing credit and deposits.
1. Clarified interest on deposit calculation.

Amend WAC 480-110-355 Discontinuing of service.
1. Grammar change.

Amend WAC 480-110-365 Service responsibilities.
1. Grammar change.

Amend WAC 480-110-375 Form of bills.
1. Grammar change.

Amend WAC 480-110-385 Water company responsibility
for complaints and disputes.
1. Grammar change.

Amend WAC 480-110-395 Water quality refunds.
1. Grammar change.
2. Changed statutory authority reference.

Amend WAC 480-110-415 Meters.
1. Grammar change.
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Amend WAC 480-110-425 Water company customer notice
requirements.
1. Grammar change.

Repeal WAC 480-110-265 Tariffs.
1. Repealed to reflect new numbering of chapter parts.

Adopt WAC 480-110-431 Tariffs.
1. Adopted to reflect new numbering of chapter parts.

Repeal WAC 480-110-295 Adopted and initial tariffs.
1. Repealed to reflect new numbering of chapter parts.

Adopt WAC 480-110-433 Adopted and initial tariffs.
1. Adopted to reflect new numbering of chapter parts.

Amend WAC 480-110-445 Service connections and cus-
tomer service lines.
1. Grammar change.

Adopt WAC 480-110-456 Definitions.
1. Added definitions for "affiliated interest,” "control,"
and "subsidiary." :

Adopt WAC 480-110-457 Filing information.

1. Chapter 480-146 WAC, Commission general—Secu-
rities, liens, affiliated interests, refunding of notes, lease of
utility facilities proposed for repeal. Adopted from proposed
repealed WAC 480-146-250 Filing, 480-146-260 Commis-
sion may require additional information, 480-146-270 Appli-
cant may include information by reference, and 480-146-280
Applicant duty when information is unavailable.

Adopt WAC 480-110-459 Additional reports.
1. Added new standard language for section.

Amend WAC 480-110-465 Expenditures for political or leg-
islative activities. -
1. Added new standard language for section.

Amend WAC 480-110-485 Retaining and preserving records
and reports.
1. Changed title to standard commission format.

Repeal WAC 480-110-275 Accounting and reporting
requirements, and regulatory fees.
1. Repealed to reflect new numbering of chapter parts.

Adopt WAC 480-110-505 Accounting and reporting require-
ments and regulatory fees.
1. Adopted to reflect new numbering of chapter parts.

Repeal WAC 480-110-475 Reports of accidents.
1. Repealed to reflect new numbering of chapter parts.

Adopt WAC 480-110-515 Reports of accidents.
1. Adopted to reflect new numbering of chapter parts.

Adopt WAC 480-110-525 Issuing securities.

1. Chapter 480-146 WAC, Commission general—Secu-
rities, liens, affiliated interests, refunding of notes, lease of
utility facilities proposed for repeal. Adopted from proposed
repealed WAC 480-146-290 Securities statements and appli-
cations and 480-146-300 Filing requirements for securities
statements and applications.

2. Require certain information five days in advance.
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Adopt WAC 480-110-535 Transferring cash or assuming
obligation.

1. Require reporting of cash transfers to affiliates and
subsidiaries when certain thresholds are exceeded.

Adopt WAC 480-110-545 Affiliated interests—Contracts or
arrangements.

1. Chapter 480-146 WAC, Commission general—Secu-
rities, liens, affiliated interests, refunding of notes, lease of
utility facilities proposed for repeal. Adopted from proposed
repealed WAC 480-146-350 Filing of affiliated interest trans-
actions.

Repeal WAC 480-110-285 Securities, affiliated interest,
transfer of property.

1. Incorporated into proposed WAC 480-110-555 Trans-
fers of property.

Adopt WAC 480-110-555 Transfers of property.
1. Adopted from proposed repealed WAC 480-110-285
Securities, affiliated interests, and transfers of property.

Adopt WAC 480-110-565 Securities report.

1. Chapter 480-146 WAC, Commission general—Secu-
rities, liens, affiliated interests, refunding of notes, lease of
utility facilities proposed for repeal. Adopted from proposed
repealed WAC 480-146-340 Reporting of securities transac-
tions.

2. Revised to obtain pertinent information.

Adopt WAC 480-110-575 Affiliated interest and subsidiary
transactions report.

1. Chapter 480-146 WAC, Commission general—Secu-
rities, liens, affiliated interests, refunding of notes, lease of
utility facilities proposed for repeal. Adopted from proposed
repealed WAC 480-146-360 Reporting of affiliated interest
transactions.

2. Added subsidiaries to reporting requirement.

Amend WAC 480-110-999 Adoption by reference.
1. Grammar change.

Chapter 480-120 WAC, Telecommunications operations.
Amend WAC 480-120-015 Exemptions from rules in chapter
480-120 WAC.

1. Amended to reference WAC 480-07-110 Exceptions
from and modifications to the rules in this chapter; special
rules.

Adopt WAC 480-120-325 Definitions.
1. Added definitions for "affiliated interest,” "control,”
and "subsidiary.”

Adopt WAC 480-120-331 Filing information.

1. Chapter 480-146 WAC, Commission general—Secu-
rities, liens, affiliated interests, refunding of notes, lease of
utility facilities proposed for repeal. Adopted from proposed
repealed WAC 480-146-250 Filing, 480-146-260 Commis-
sion may require additional information, and 480-146-270
Applicant may include information by reference.

Adopt WAC 480-120-335 Additional reports.
1. Added new standard language for section.
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Repeal WAC 480-120-305 Streamlined filing requirements
for Class B telecommunications company rate increase.
1. Repealed to reflect new numbering of chapter parts.

Adopt WAC 480-120-339 Streamlined filing requirements
for Class B telecommunications company rate increase.
1. Adopted to reflect new numbering of chapter parts.

Repeal WAC 480-120-321 Expenditures for political or leg-
islative activities.

1. Repealed to reflect new numbering of chapter parts.
Adopt WAC 480-120-344 Expenditures for political or legis-
lative activities.

1. Adopted to reflect new numbering of chapter parts.
Repeal WAC 480-120-322 Retaining and preserving records

and reports.
1. Repealed to reflect new numbering of chapter parts.

Adopt WAC 480-120-349 Retaining and preserving records
and reports.
1. Adopted to reflect new numbering of chapter parts.

Repeal WAC 480-120-323 Washington Exchange Carrier
Association (WECA).
1. Repealed to reflect new numbering of chapter parts.

Adopt WAC 480-120-352 Washington Exchange Carrier
Association (WECA).
1. Adopted to reflect new numbering of chapter parts.

Repeal WAC 480-120-301 Accounting requirements for
competitively classified companies.
1. Repealed to reflect new numbering of chapter parts.

Adopt WAC 480-120-355 Competitively classified compa-
nies.
1. Adopted to reflect new numbering of chapter parts.

Adopt WAC 480-120-365 Issuing securities.

1. Chapter 480-146 WAC, Commission general—Secu-
rities, liens, affiliated interests, refunding of notes, lease of
utility facilities proposed for repeal. Adopted from proposed
repealed WAC 480-146-290 Securities statements and appli-
cations and 480-146-300 Filing requirements for securities
statements and applications.

2. Require certain information five days in advance.

Adopt WAC 480-120-369 Transferring cash or assuming
obligation.

1. Require reporting of cash transfers to affiliates and
subsidiaries when certain thresholds are exceeded.

Adopt WAC 480-120-375 Affiliated interests—Contracts or
arrangements. _

1. Chapter 480-146 WAC, Commission general—Secu-
rities, liens, affiliated interests, refunding of notes, lease of
utility facilities proposed for repeal. Adopted from proposed
repealed WAC 480-146-350 Filing of affiliated interest trans-
actions. :

Adopt WAC 480-120-379 Transfers of property.
1. Adopted to incorporate language concerning transfers

of property.

Proposed
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Repeal WAC 480-120-303 Reporting requirements for com-
petitively classified companies.
1. Repealed to reflect new numbering of chapter parts.

Adopt WAC 480-120-382 Annual report for competitively
classified companies.
1. Adopted to reflect new numbering of chapter parts.

Repeal WAC 480-120-304 Reporting requirements for com-
panies not classified as competitive.
1. Repealed to reflect new numbering of chapter parts.

Adopt WAC 480-120-385 Annual report and quarterly
results of operations reports for companies not classified as
competitive.

1. Adopted to reflect new numbering of chapter parts.

Adopt WAC 480-120-389 Securities report.

1. Chapter 480-146 WAC, Commission general—Secu-
rities, liens, affiliated interests, refunding of notes, lease of
utility facilities proposed for repeal. Adopted from proposed
repealed WAC 480-146-340 Reporting of securities transac-
tions.

2. Revised to obtain pertinent information.

Adopt WAC 480-120-395 Affiliated interest and subsidiary
transactions report.

1. Chapter 480-146 WAC, Commission general—Secu-
rities, liens, affiliated interests, refunding of notes, lease of
utility facilities proposed for repeal. Adopted from proposed
repealed WAC 480-146-360 Reporting of affiliated interest
transactions.

2. Added subsidiaries to reporting requirement.

Repeal WAC 480-120-311 Access charge and universal ser-
vice reporting.
1. Repealed to reflect new numbering of chapter parts.

Adopt WAC 480-120-399 Access charge and universal ser-
vice reporting.
1. Adopted to reflect new numbering of chapter parts.

Chapter 480-121 WAC, Registration, competitive classifi-
cation and price lists of telecommunications companies.
Amend WAC 480-121-063 Regulatory requirements that
may be waived for competitively classified telecommunica-
tions companies.

1. Revised to reflect references to repealed sections,
adopted sections, and new numbering of chapter 480-120
WAC.

Chapter 480-146 WA C, Commission general—Securities,
liens, affiliated interests, refunding of notes, lease of util-
ity facilities.

Repeal WAC 480-146-240 Application of rules.

Repeal WAC 480-146-250 Filing.

1. This section adopted in proposed WAC 480-90-207
Filing information, 480-100-207 Filing information, 480-
110-457 Filing information, and 480-120-335 Filing infor-
mation.

Repeal WAC 480-146-260 Commission may require addi-
tional information.
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1. This section adopted in proposed WAC 480-90-207
Filing information, 480-100-207 Filing information, 480-
110-457 Filing information, and 480-120-335 Filing infor-
mation.

Repeal WAC 480-146-270 Applicant may include informa-
tion by reference.

1. This section adopted in proposed WAC 480-90-207
Filing information, 480-100-207 Filing information, 480-
110-457 Filing information, and 480-120-335 Filing infor-
mation.

Repeal WAC 480-146-280 Applicant duty when information
is unavailable.

1. This section adopted in proposed WAC 480-90-207
Filing information 480-100-207 Filing information 480-110-
457 Filing information 480-120-335 Filing information.

Repeal WAC 480-146-290 Securities statements and applica-
tions.

1. This section adopted in proposed WAC 480-90-242
Issuing securities, 480-100-242 Issuing securities, 480-110-
3525 Issuing securities, and 480-120-365 Issuing securities.

Repeal WAC 480-146-300 Filing requirements for securities
statements and applications.

1. This section adopted in proposed WAC 480-90-242
Issuing securities, 480-100-242 Issuing securities, 480-110-
525 Issuing securities, and 480-120-365 Issuing securities.

Repeal WAC 480-146-310 Commission may set securities
application or statement for public hearing.
1. Repealed - No longer relevant.

Repeal WAC 480-146-320 Minimum time required for com-
mission order.

1. This section adopted in proposed WAC 480-90-242
Issuing securities, 480-100-242 Issuing securities, 480-110-
525 Issuing securities, and 480-120-365 Issuing securities.

Repeal WAC 480-146-330 Supplemental securities filing
may be exempt from time limitations.
1. Repealed - No longer relevant.

Repeal WAC 480-146-340 Reporting of securities transac-
tions.

1. This section adopted in proposed WAC 480-90-262
Securities report, 480-100-262 Securities report, and 480-
110-565 Securities report.

Repeal WAC 480-146-350 Filing of affiliated interest trans-
actions.

. 1. This section adopted in proposed WAC 480-70-078
Affiliated interests—Contracts or arrangements, 480-90-245
Affiliated interests—Contracts or arrangements, 480-92-055
Reporting requirements-—Special reports subsection (1)
Affiliated interests—Contracts or arrangements, 480-100-
245 Affiliated interests—Contracts or arrangements, 480-
110-545 Affiliated interests—Contracts or arrangements, and
480-120-375 Affiliated interests—Contracts or arrange-
ments.

Repeal WAC 480-146-360 Reporting of affiliated interest
transactions.
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1. This section adopted in proposed WAC 480-70-079
Affiliated interest and subsidiary transactions report, 480-90-
264 Affiliated interest and subsidiary transactions report,
480-92-055 Reporting requirements—Special reports sub-
section (3) Affiliated interest and subsidiary transactions
report, 480-100-264 Affiliated interest and subsidiary trans-
actions report, 480-110-575 Affiliated interest and subsidiary
transactions report, and 480-120-395 Affiliated interest and
subsidiary transactions report.

Repeal WAC 480-146-370 Application for approval of lease
of utility facilities.

1. This section adopted in proposed WAC 480-100-282
Application for approval of lease of utility facilities.

Repeal WAC 480-146-380 Form of lease application.
1. This section adopted in proposed WAC 480-100-287
Form of lease application.

Chapter 480-73 WAC, Hazardous liquid pipeline compa-
nies.

1. This proposed new chapter would create reporting
rules for hazardous liquid pipeline companies consistent with
those for other utility and transportation industries. The fol-
lowing sections are proposed for adoption: WAC 480-73-
010 Application of rules, 480-73-020 Exemptions from rules
in chapter 480-73 WAC, 480-73-030 Additional require-
ments, 480-73-040 Severability, 480-73-050 Tariffs, 480-73-
060 Definitions, 480-73-110 Filing information, 480-73-120
Additional reports, 480-73-130 Accounting system require-
ments, 480-73-140 Expenditures for political or legislative
activities, 480-73-150 Retaining and preserving records and
reports, 480-73-160 Annual reports, 480-73-170 Issuing
securities, 480-73-180 Transferring cash or assuming obliga-
tion, 480-73-190 Affiliated interests—Contracts or arrange-
ments, 480-73-200 Securities report, 480-73-210 Affiliated
interest and subsidiary transactions report, and 480-73-999
Adoption by reference.

Reasons Supporting Proposal: The regulated transporta-
tion and utility business environments have undergone a
number of significant developments that include corporate
and industry restructuring, competition, bankruptcy, finan-
cial rating downgrades, volatile commodity supply and
demand, volatile pricing, and concern with the accuracy of
corporate financial statements and reports. In this new envi-
ronment, transactions between regulated companies and their
affiliates and subsidiaries may significantly impact ratepay-
ers. Transactions with affiliated interests are covered by
existing law, but there are no rules covering some types of
subsidiaries. Establishing reporting requirements regarding
transactions between regulated companies and their subsid-
iaries would provide the commission with more timely iden-
tification and disclosure of intercompany transactions that
pose difficult regulatory issues.

Statutory Authority for Adoption:
80.04.160, 81.04.060.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington Utilities and Transpor-
tation Commission, governmental.

Name of Agency Personnel Responsible for Drafting:
Fred Ottavelli, 1300 South Evergreen Park Drive S.W.,

RCW 80.01.040,
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Olympia, WA 98504, (360) 664-1297; Implementation and
Enforcement: Carole J. Washburn, Secretary, 1300 South
Evergreen Park Drive S.W., Olympia, WA 98504, (360) 664-
1174.
No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed correc-
tions and changes to rules will not result in or impose an
increase in costs. Because there will not be any increase in
costs resulting from the proposed rule changes, a small busi-
ness economic impact statement is not required under RCW
19.85.030(1).

A cost-benefit analysis is not required under RCW
34.05.328. The commission is not an agency to which RCW
34.05.328 applies. The proposed rule is not a significant leg-
islative rule of the sort referenced in RCW 34.05.328(5).

September 1, 2004
Carole J. Washburn
Executive Secretary

PART ((#)) [ -GENERAL ADMINISTRATIVE RULES

AMENDATORY SECTION (Amending General Order No.
R-479, Docket No. A-010648, filed 3/23/01, effective

4/23/01)

WAC 480-70-041 Definitions, general. (See WAC
480-70-226 (Tariffs. definitions used in) for definition of
terms used primarily in tariff filings.) Unless the language or
context indicates that a different meaning is intended, the fol-
lowing words, terms and phrases mean:

b i i " means a pers

e i .16.010.

""Application docket" means a commission publication
listing applications requesting operating authority, and com-
mission action taken on applications for temporary authority.

"Biomedical waste" means the following types of
waste:

"Animal waste" means waste animal carcasses, body
parts, and bedding of animals that are known to be infected
with, or that have been inoculated with, human pathogenic
microorganisms infectious to humans.

"Biosafety level 4 disease waste" means waste contami-
nated with blood, excretions, exudates, or secretions from
humans or animals who are isolated to protect others from
highly communicable infectious diseases that are identified
as pathogenic organisms assigned to biosafety level 4 by the
Centers for Disease Control, National Institute of Health,
Biosafety in Microbiological and Biomedical Laboratories,
current edition.

"Cultures and stocks” means wastes infectious to
humans and includes specimen cultures, cultures and stocks
of etiologic agents, wastes from production of biologicals and
serums, discarded live and attenuated vaccines, and labora-
tory waste that has come into contact with cultures and stocks
of etiologic agents or blood specimens. Such waste includes,
but is not limited to, culture dishes, blood specimen tubes,
and devices used to transfer, inoculate, and mix cultures.

"Human blood and blood products” means discarded
waste human blood and blood components, and materials
containing free-flowing blood and blood products.

orc ration as
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"Pathological waste” means waste human source biopsy
materials, tissues, and anatomical parts that emanate from
surgery, obstetrical procedures, and autopsy. "Pathological
waste” does not include teeth, human corpses, remains, and
anatomical parts that are intended for interment or cremation.

"Sharps waste” means all hypodermic needles, syringes
with needles attached, IV tubing with needles attached, scal-
pel blades, and lancets that have been removed from the orig-
inal sterile package.

Note: Certificates issued prior to the effective date of these rules

may contain the terms "biohazardous waste” or “infectious
waste” in describing services authorized. From the effective
date of these rules, those permits shall be understood to
allow the transportation of "biomedical waste.”

"Biohazardous or biomedical waste generator"
means any person, by site, whose act or process produces
infectious waste, or whose act first caused an infectious waste
to become subject to regulation. In the case where more than
one person, €.g., doctors with separate medical practices, are
located in the same building, each individual business entity
is a separate generator for the purposes of these rules.

"Biohazardous or biomedical waste transporter'
means any person who transports infectious waste over the
highways in a quantity equal to or exceeding one hundred
pounds per month for compensation.

""Biosolids" means municipal sewage sludge that is a
primarily organic, semisolid product resulting from the
wastewater treatment process.

"Business of transporting solid waste for collection
and/or disposal for compensation" means those carriers
who are primarily in the specialized business of solid waste
for collection and/or disposal.

""Cancellation'” means an act by the commission to ter-
minate a solid waste collection company certificate; or an act
by a carrier to discontinue the application of a tariff, a tariff
supplement, or a tariff item.

"Certificate'" means the certificate of public conve-
nience and necessity issued by the Washington utilities and
transportation commission under the provisions of chapter
81.77 RCW for the operation of solid waste collection com-
panies.

"Certificated authority' means the territory and ser-
vices granted by the commission and described in a com-
pany's certificate of public convenience and necessity.

"City regulation' means regulation of the operations of
a solid waste collection company by a city through issuance
of a contract.

"'Classes of companies'':

""Class A company"’ means a traditional solid waste col-
lection company with an annual gross operating revenue
from regulated, intrastate operations of five million dollars or
more.

""Class B company'' means a traditional solid waste col-
lection company with an annual gross operating revenue
from regulated, intrastate operations of less than five million
dollars.

"Class C company'’ means a solid waste collection
company that does not provide traditional residential or com-
mercial solid waste operations. This class includes special-
ized carriers generally hauling specific waste products for

Proposed

Washington State Register, Issue 04-18

specific customers or providing only on-call or nonscheduled
service.

"Classes of service'' means either commercial, special-
ized, drop box, or residential service.

"Company'' means a solid waste collection company.

""Commercial authority” means authority to provide
solid waste collection service to business, institutional, or
industrial generators.

"Commercial recycling service' means transportation
of recyclable commodities from a buy-back center, drop box,
or from a commercial or industrial generator of recyclable
materials when those recyclable materials are being trans-
ported for use other than landfill disposal or incineration.
Commercial recycling is regulated under chapter 81.80
RCwW.

"Commercial service" means solid waste collection
service provided to a business, institutional, or industrial gen-
erator.

"Commission" means the Washington utilities and
transportation commission.

"Common carrier'' means any person who transports
solid waste by motor vehicle for compensation.

"Construction debris" or 'construction waste"
means solid waste resulting from the building or renovation
of buildings, roads and other man-made structures. Construc-
tion debris includes, but is not limited to, materials such as
plasterboard, cement, dirt, wood, and brush.

"Contract carrier' means a person holding a certificate
issued by the commission authorizing transportation of solid
waste for collection and/or disposal under special and indi-
vidual contracts or agreements.

"Control' means the possession, direct or indirect, of
the power to direct or cause the direction of the management
and policies of a company. whether through the ownership of
voting shares, by contract, or otherwise.

"Demolition waste" or ''demolition debris' means
solid waste resulting from the demolition or razing of build-
ings, roads and other man-made structures. Demolition waste
includes, but is not limited to, concrete, brick, bituminous
concrete, wood and masonry, composition roofing and roof-
ing paper, steel, and minor amounts of other metals like cop-
per.

"Disinfect” means to cleanse by destroying harmful
MiCroorganisms.

"Disposal site’' means the location where any final
treatment, utilization, processing, or deposit of solid waste
occurs. This term includes, but is not limited to, landfills,
transfer stations, and incinerators.

"Dump truck operator'’ means a carrier holding a per-
mit under chapter 81.80 RCW engaged in the operation of
dump trucks and similar vehicles used in the transportation of
sand, gravel, dirt, debris, and other similar commodities
except solid waste. Dump truck operations are usually con-
ducted during the daytime; are local in character; are some-
what seasonal, especially in connection with building or con-
struction projects; and the value of the commodity trans-
ported is usually low.

"Filing'' means any application, petition, tariff proposal,
annual report, comment, complaint, pleading, or other docu-
ment submitted to the commission.
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"Garbage'' means those materials of solid waste that are
putrescible.
""Garbage and refuse." Whenever the phrase "garbage
’ and refuse” is used as a qualifying phrase, it means either gar-
bage or refuse, or both garbage and refuse.

""Hazardous waste' means any material that is subject
to the Hazardous Waste Manifest Requirements of the U.S.
Environmental Protection Agency specified in 40 CFR Part
262.

"Incineration" means to reduce the volume of solid
waste by use of an enclosed device using controlled flame
combustion.

"Incinerator" means a site where solid waste is reduced
in volume by use of an enclosed device using controlled
flame combustion.

"Landfill'" means a disposal facility or part of a facility
at which solid waste is placed in or on land and which is not
a land-treatment facility.

""Land-treatment facility'' means the site on which the
practice of applying dangerous waste onto or incorporating
dangerous waste into the soil surface so that it will degrade or
decompose takes place. The term does not include applying
waste onto or into the soil surface for the purpose of soil
sweetening or soil amendment.

"Leachate’ means water or other liquid that has been
contaminated by dissolved or suspended materials due to
contact with solid waste or gases.

""Motor vehicle" means any truck, trailer, semi-trailer,
tractor or any self-propelled or motor-driven vehicle used on
any public highway of this state for the purpose of transport-
ing solid waste for collection and/or disposal.

_"Multiple-family residence" or "multifamily resi-
dence''means any structure housing two or more dwelling
units.

"Multifamily service' means residential service pro-
vided to multifamily structures or locations including, but not
limited to, duplexes, apartments, mobile home courts, and
condominiums.

""Nonputrescible”” means not capable of being readily
decomposed by microorganisms.

""Occasional” means occurring at irregular and infre-
quent intervals. The term is qualitative, not quantitative, in
that the term applies to services that are only performed from
time-to-time, not that the solid waste hauling is only a small
part of services offered.

"Packer'’ means a device or vehicle specially designed
to compress loose materials.

"Person'' means an individual, firm, corporation, asso-
ciation, partnership, lessee, receiver, trustee, consortium,
joint venture, or commercial entity.

"Private carrier' means a person who transports solid
waste in the person's own vehicle purely as an incidental
adjunct to some other established private business owned or
operated by that person in good faith.

EXCEPTION: A person who transports solid waste from residential
sources in a vehicle designed or used primarily for
the transport of solid waste is not a private carrier.

. "Private motor vehicle’’ means a vehicle owned or
operated by a private carrier.
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"Private road'’ means a road not normally available for
use by the public.

""Public highway"' means every street, road, or highway
in this state normally available for use by the public.

""Putrescible’’ means capable of being readily decom-
posed by microorganisms.

""Recyclable materials’ means materials that are trans-
ported for recycling, reprocessing, reclamation, or for any
process that extracts or modifies the commodity for reuse or
another commercially valuable purpose.

"Recycling” means transforming or remanufacturing
materials into usable or marketable materials for use other
than landfill disposal or incineration.

"Refuse’ means those materials of solid waste that are
not putrescible.

""Residence’ means the regular dwelling place of an
individual or individuals.

"Residential authority’ means authority to provide
solid waste collection from residences.

"Residential recycling service” means collection of
those solid wastes that are separated for recycling or reuse,
such as paper, plastic, metals, and glass, that are identified as
recyclable materials pursuant to a local comprehensive solid
waste plan.

"Residential service" means solid waste collection
from residences.

""Sewer sludge’" means a semisolid substance consisting
of settled sewage solids combined with varying amounts of
water and dissolved materials, generated from a wastewater
treatment system, that does not meet the requirements of
chapter 70.95J RCW, and is transported to a site for disposal.

"Shipping paper'’ means a shipping order, bill of lad-
ing, manifest, or other shipping document serving a similar
purpose and containing the information required in WAC
480-70-401 (Payment options).

"Small business'' means any company that has fifty or
fewer employees.

"'Solid waste"” or "'solid wastes'' means all putrescible
and nonputrescible solid and semisolid wastes including, but
not limited to:

* Garbage;

* Rubbish;

« Refuse;

* Swill;

* Ashes;

* Industrial wastes;

*» Sewage sludge;

* Demolition and construction wastes;

* Abandoned vehicles or parts of abandoned vehicles;
and

» Source-separated recyclable materials collected from
single and multifamily residences.

""Solid waste collection'' means collecting solid waste
from residential or commercial customers and transporting
the solid waste, using a motor vehicle, for collection and/or
disposal over the highways of the state of Washington for
compensation.

"Solid waste collection company'* means every com-
mon carrier, including a contract carrier, who provides solid
waste collection service.
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""Source separation'' means the separation of different
kinds of solid waste at the place where the waste originates.

""Specialized solid waste collection company'' means a
company providing other than traditional solid waste collec-
tion service. Specialized companies generally haul specific
waste products for specific customers, provide only on-call or
nonscheduled service, or provide accessorial services not
normally provided by traditional solid waste collection com-
panies.

"'State’" means the state of Washington.

"Subsidiary' means any company in which the solid

waste company owns directly or indirectly five percent or
more of the voting securities, unless the solid waste company

demonstrates it does not have control.

""Suspension’" means an act by the commission to tem-
porarily withhold a solid waste collection company's certifi-
cated authority; or an act by the commission to withhold
approval of a company's tariff filing.

"Tariff"' means a document issued by a company, and
approved by the commission, containing the services pro-
vided, the rates and charges the company bills its customers
for those services, and the rules describing how the rates and
charges apply.

"Tariff service territory' means a company-defined
geographic division of its certificated authority in which a
specific tariff applies.

"Third-party waste broker' means a person or com-
pany acting on behalf of a generator of solid waste, usually an
industrial or commercial generator, to arrange for collection
and/or disposal of solid waste.

"Traditional solid waste collection company'’ means a
company engaged in collecting and removing solid waste and
recyclable materials from private homes, and/or removing
solid waste from commercial establishments, industrial facil-
ities, and other sites. Solid waste is normally picked up on a
daily, weekly, or other regular basis. Drivers are usually
assigned designated routes to collect curbside residential
solid waste or transport cans or containers for commercial
businesses. Unless the company's certificate is restricted
against doing so, a traditional solid waste collection company
may also perform specialized solid waste collection service.

""Transfer station' means a staffed, fixed supplemental
facility used by persons and route collection vehicles to
deposit solid wastes into transfer trailers for transportation to
a disposal site. The definition does not usually include
detachable containers. However, in counties with a popula-
tion of less than seventy thousand, and in any county with a
population of from one hundred twenty-five thousand to less
than two hundred ten thousand that is located east of the crest
of the Cascade mountain range, if detachable containers are
securely fenced, staffed by an attendant during all hours
when the detachable container is open to the public, and tip-
ping fees that cover the cost of providing the containers and
the use of the facility are charged, then such detachable con-
tainers constitute a transfer station. (Refer to RCW 36.58.-
030.)

"Treatment'' means incineration, sterilization, or other
method, technique, or process that changes the character or
composition of a biomedical waste so as to minimize the risk
of transmitting an infectious disease by making it noninfec-
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tious. Any waste, except sharps, that has been treated is not
considered biohazardous or biomedical waste, and may be
considered to be solid waste for purposes and handling.

"Vehicle' means every device capable of transporting
solid waste on a public highway. The term "vehicle" does not
include devices moved by human or animal power or used
exclusively on stationary rails or tracks.

"Yard waste' or "yard debris'' means plant material
commonly created in the course of maintaining yards and
gardens and through horticulture, gardening, landscaping, or
similar activities. Yard waste includes, but is not limited to,
grass clippings, leaves, branches, brush, weeds, flowers,
roots, windfall fruit, and vegetable garden debris.

AMENDATORY SECTION (Amending General Order R-
510, Docket No. A-010648, filed 11/24/03, effective 1/1/04)

WAC 480-70-051 Exemptions from rules in chapter
480-70 WA C. () Fhecommission-may-grantan-exemption
; Tointhis ol —when-dei . . i

486-67-WAC:)) The commission may grant an exemption
from the provisions of any rule in this chapter in the same

manner and consistent with the standards and according to
the procedures set forth in WAC 480-07-110 (Exceptions

from_and modifications to the rules in this chapter: special

rules).

PART ((2)) II—ACCOUNTING REQUIREMENTS,
REPORTING REQUIREMENTS AND REGULATORY
FEES

NEW SECTION

WAC 480-70-077 Transferring cash or assuming
obligations. (1) At least five business days, as defined in
WAC 480-07-120 (Office hours), before a Class A company
or the subsidiary of a Class A company transfers cash to any
of its affiliated interests or subsidiaries or assumes an obliga-
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tion or liability of any of its affiliated interests or any of its
subsidiaries, the company must report to the commission an
estimate of the amount to be transferred and the terms of the
transaction when the transaction will exceed thresholds as
described in (a) or (b) of this subsection.

(a) The company must report if the cumulative transac-
tions to a subsidiary or affiliated interest for the prior twelve
months exceed a threshold of five percent, which is based on
the prior calendar year gross operating revenue from Wash-
ington intrastate operations subject to commission jurisdic-
tion.

(b) When the threshold in (a) of this subsection has been
reached, the company must report each subsequent transac-
tion exceeding a threshold of one percent for the prior twelve-
month period, which is based on the prior calendar year gross
operating revenue from Washington intrastate operations
subject to commission jurisdiction.

(2) The reporting requirement in this section does not
include payments for:

(a) Federal and state taxes;

(b) Goods, services, or commodities;

(c) Transactions, attributed to the regulated entity, previ-
ously approved or ordered by the commission, other regula-
tory agencies, or the court; or

(d) Dividends to the extent the level of such dividends
over a twelve-month period does not exceed the larger of:

(i) Net income during such period; or

(ii) The average level of dividends over the preceding
three years; or

(e) Sweep or cash management accounts used to transfer
funds to or from a subsidiary or affiliate as part of the custom-
ary and routine cash management functions between or
among the utility and its subsidiary or affiliate.

NEW SECTION

WAC 480-70-078 Affiliated interest—Contracts or
arrangements. Prior to the effective date of any contract or
arrangement described in RCW 81.16.020, each solid waste
collection company must file a verified copy or a verified
summary, if unwritten, of contracts or arrangements with
affiliated interests. Prior to the effective date of any modifi-
cation or amendment, the company must file verified copies
of the modifications or amendments to the contracts or
arrangements. If the contract or arrangement is unwritten, the
company must file a verified summary of any modification or
amendment. The commission may institute an investigation
and disapprove the contract or arrangement if the commis-
sion finds the company has failed to prove that it is reason-
able and consistent with the public interest.

~ NEW SECTION

WAC 480-70-079 Affiliated interest and subsidiary
transactions report. (1) By June 1 of each year each Class A
company must file a report summarizing all transactions that
occurred between the company and its affiliated interests, and

" the company and its subsidiaries, during the period January 1
through December 31 of the preceding year.

(2) The information required in this subsection must be
for total company and for total state of Washington. The
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report must include a corporate organization chart of the
company and its affiliated interests and subsidiaries.

(3) When total transactions with an affiliated interest or
a subsidiary are less than one hundred thousand dollars for
the reporting period, the company must provide the name of
the affiliated interest or subsidiary participating in the trans-
actions and the total dollar amounts of the transactions.
When total transactions with an affiliated interest or subsid-
iary equal or exceed one hundred thousand dollars for the
reporting period, the company must provide:

(a) A balance sheet and income statement for such affil-
iated interest;

(b) A description of the products or services provided to
or from the company and each such affiliated interest or sub-
sidiary;

(c) A description of the pricing basis or costing method,
and procedures for allocating costs for such products or ser-
vice