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WSR 08-22-028
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
(Division of Child Support)

[Filed October 28, 2008, 2:16 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
06-089.

Title of Rule and Other Identifying Information: The
department is adding new sections and/or making amend-
ments to chapter 388-14A WAC. The division of child sup-
port (DCS) is adopting new and amended sections to imple-
ment state legislation which implements the federal Deficit
Reduction Act of 2005. The state law was signed by the gov-
ernor on April 20, 2007, as chapter 143, Laws of 2007, with
an effective date of July 22, 2007. The changes to the public
assistance assignment and to the distribution of child support
collections with which these new and revised rules are con-
cerned were effective October 1, 2008. Emergency rules
with an effective date of October 1, 2008, were filed in order
to keep the DCS in compliance with the state plan pending
enactment of the permanent rules.

Amending WAC 388-14A-1020 What definitions apply
to the rules regarding child support enforcement?, 388-14A-
2036 What does assigning my rights to support mean?, 388-
14A-2037 What are permanently assigned arrears?, 388-
14A-2038 What are temporarily assigned arrears?, 388-14A-
5000 (( B . o
pert-payments)) What is the difference between distribution
and disbursement of child support collections?, 388-14A-
5001 What procedures does DCS follow to distribute support
((payments)) collections?, 388-14A-5002 How does DCS
distribute support ((menrey)) collections in a nonassistance
case?, 388-14A-5003 How does DCS distribute ((meney))
support collections in an assistance case?, 388-14A-5004
How does DCS distribute ((meney)) support collections in a
former assistance case?, 388-14A-5005 How does DCS dis-
tribute ((intercepted)) federal ((ineeme)) tax refund((s)) off-
set collections?, 388-14A-5006 How does DCS distribute
support ((meney)) collections when the paying parent has
more than one case?, 388-14A-5010 How does the division
of child support ((handle)) distribute ((intereepted)) federal
((ineome)) tax refund((s)) offset collections from ((a)) joint
returns? and 388-14A-5100 ((Whatkind-ef-distribution

i St i )) How does the
division of child support notify the custodial parent about
support collections?; and new sections WAC 388-14A-2039
What are conditionally assigned arrears? and 388-14A-5015
What is a pass-through payment?

Hearing Location(s): Blake Office Park East, Rose
Room, 4500 10th Avenue S.E., Lacey, WA 98503 (behind
Goodyear Courtesy Tire) (one block north of the intersection
of Pacific Avenue S.E. and Alhadeff Lane. A map or direc-
tions are available at http://www1.dshs.wa.gov/msa/rpau/
docket.html or by calling (360) 664-6094), on December 23,
2008, at 10:00 a.m.

Date of Intended Adoption: Not earlier than December
24, 2008.
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Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504, delivery 4500
10th Avenue S.E., Lacey, WA 98503, e-mail DSHSRPAU
RulesCoordinator@dshs.wa.gov, fax (360) 664-6185, by
noon on December 23, 2008.

Assistance for Persons with Disabilities: Contact Jen-
nisha Johnson, DSHS rules consultant, by December 9, 2008,
TTY (360) 664-6178 or (360) 664-6094 or by e-mail at
johnsjl4@dshs.wa.gov.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: DCS is adopting
new and amended sections of chapter 388-14A WAC to
implement state legislation that implements the federal Defi-
cit Reduction Act of 2005 (DRA). These new and amended
WAC sections will implement RCW 26.23.035 and 74.20.-
330. These statutes will affect the public assistance assign-
ment and the rules concerning the distribution of child sup-
port collections. These changes took effect on October 1,
2008. The overall effect of these rules will be to direct more
money to families.

Reasons Supporting Proposal: Efficiency and clarity.

Statutory Authority for Adoption: Sections 2 and 6,
chapter 143, Laws of 2007.

Statute Being Implemented:
74.20.330.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of social and health
services, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Onika Garvin, DCS HQ,
P.O. Box 9162, Olympia, WA 98507-9162, (360) 664-5230.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule does not have
an economic impact on small businesses. It only affects indi-
viduals who have support obligations or individuals who are
owed child support.

A cost-benefit analysis is not required under RCW
34.05.328. The rule does meet the definition of a significant
legislative rule but DSHS/DCS rules relating to the care of
dependent children are exempt from preparing further analy-
sis under RCW 34.05.328 (5)(b)(vii).

RCW 26.23.035 and

October 27, 2008
Stephanie E. Schiller
Rules Coordinator

AMENDATORY SECTION (Amending WSR 08-12-029,
filed 5/29/08, effective 7/1/08)

WAC 388-14A-1020 What definitions apply to the
rules regarding child support enforcement? For purposes
of this chapter, the following definitions apply:

"Absence of a court order' means that there is no court
order setting a support obligation for the noncustodial parent
(NCP), or specifically relieving the NCP of a support obliga-
tion, for a particular child.

"Absent parent" is a term used for a noncustodial par-
ent.

Proposed
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"Accessible coverage' means health insurance cover-
age which provides primary care services to the children with
reasonable effort by the custodian.

"Accrued debt" means past-due child support which
has not been paid.

"Administrative order" means a determination, find-
ing, decree or order for support issued under RCW 74.20A..-
055, 74.20A.056, or 74.20A.059 or by another state's agency
under an administrative process, establishing the existence of
a support obligation (including medical support) and ordering
the payment of a set or determinable amount of money for
current support and/or a support debt. Administrative orders
include:

(1) An order entered under chapter 34.05 RCW;

(2) An agreed settlement or consent order entered under
WAC 388-14A-3600; and

(3) A support establishment notice which has become
final by operation of law.

"Agency" means the Title IV-D provider of a state. In
Washington, this is DCS.

"Agreed settlement" is an administrative order that
reflects the agreement of the noncustodial parent, the custo-
dial parent and the division of child support. An agreed settle-
ment does not require the approval of an administrative law
judge.

"Aid" or "public assistance' means cash assistance
under the temporary assistance for needy families (TANF)
program, the aid ((fer)) to families with dependent children
(AFDC) program, federally-funded or state-funded foster
care, and includes day care benefits and medical benefits pro-
vided to families as an alternative or supplement to TANF.

" Alternate recipient" means a child of the employee or
retiree named within a support order as being entitled to cov-
erage under an employer's group health plan.

"Annual fee" means the twenty-five dollar annual fee
charged between October 1 and September 30 each year,
required by the federal deficit reduction act of 2005 and
RCW 74.20.040.

"Applicant/custodian" means a person who applies for
nonassistance support enforcement services on behalf of a
child or children residing in their household.

"Applicant/recipient,” "applicant,”" and "recipient"
means a person who receives public assistance on behalf of a
child or children residing in their household.

"Arrears' means the debt amount owed for a period of
time before the current month.

"Assistance" means cash assistance under the state pro-
gram funded under Title IV-A of the federal Social Security
Act.

"Assistance unit" means a cash assistance unit as
defined in WAC 388-408-0005. An assistance unit is the
group of people who live together and whose income or
resources the department counts to decide eligibility for ben-
efits and the amount of benefits.

"Birth costs" means medical expenses incurred by the
custodial parent or the state for the birth of a child.

"Conditionally assigned arrears" means those tempo-

rarily assigned arrears remaining on a case after the period of
public assistance ends.
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"Conference board'" means a method used by the divi-
sion of child support for resolving complaints regarding DCS
cases and for granting exceptional or extraordinary relief
from debt.

"Consent order' means a support order that reflects the
agreement of the noncustodial parent, the custodial parent
and the division of child support. A consent order requires the
approval of an administrative law judge.

"Court order'" means a judgment, decree or order of a
Washington state superior court, another state's court of com-
parable jurisdiction, or a tribal court.

"Current support" or "current and future support"
means the amount of child support which is owed for each
month.

"Custodial parent or CP" means the person, whether a
parent or not, with whom a dependent child resides the
majority of the time period for which the division of child
support seeks to establish or enforce a support obligation.

"Date the state assumes responsibility for the support
of a dependent child on whose behalf support is sought"
means the date that the TANF or AFDC program grant is
effective. For purposes of this chapter, the state remains
responsible for the support of a dependent child until public
assistance terminates, or support enforcement services end,
whichever occurs later.

"Delinquency" means failure to pay current child sup-
port when due.

"Department" means the Washington state department
of social and health services (DSHS).

"Dependent child" means a person:

(1) Seventeen years of age or younger who is not self-
supporting, married, or a member of the United States armed
forces;

(2) Eighteen years of age or older for whom a court order
requires support payments past age eighteen;

(3) Eighteen years of age or older, but under nineteen
years of age, for whom an administrative support order exists
if the child is participating full-time in a secondary school

program or the same level of vocational or technical training.
'

'Disbursement" means the amount of child support
child support enforcement agency in another state or foreign
country, Indian tribe, or person or entity making the payment.

"Disposable earnings' means the amount of earnings
remaining after the deduction of amounts required by law to
be withheld.

"Distribution" means how a collection is allocated or
split within a case or among multiple cases.

"Earnings" means compensation paid or payable for
personal service. Earnings include:

(1) Wages or salary;

(2) Commissions and bonuses;

(3) Periodic payments under pension plans, retirement
programs, and insurance policies of any type;

(4) Disability payments under Title 51 RCW;

(5) Unemployment compensation under RCW 50.40.-
020, 50.40.050 and Title 74 RCW;

(6) Gains from capital, labor, or a combination of the
two; and
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(7) The fair value of nonmonetary compensation
received in exchange for personal services.

"Employee" means a person to whom an employer is
paying, owes, or anticipates paying earnings in exchange for
services performed for the employer.

"Employer' means any person or organization having
an employment relationship with any person. This includes:

(1) Partnerships and associations;

(2) Trusts and estates;

(3) Joint stock companies and insurance companies;

(4) Domestic and foreign corporations;

(5) The receiver or trustee in bankruptcy; and

(6) The trustee or legal representative of a deceased per-
son.

"Employment" means personal services of whatever
nature, including service in interstate commerce, performed
for earnings or under any contract for personal services. Such
a contract may be written or oral, express or implied.

"Family" means the person or persons on whose behalf
support is sought, which may include a custodial parent and
one or more children, or a child or children in foster care
placement. The family is sometimes called the assistance

unit.
L

'Family arrears" means the amount of past-due sup-
port owed to the family, which has not been conditionally,

temporarily or permanently assigned to a state. Also called
"nonassistance arrears."

"Family member" means the caretaker relative, the
child(ren), and any other person whose needs are considered
in determining eligibility for assistance.

"Foreign order" means a court or administrative order
entered by a tribunal other than one in the state of Washing-
ton.

"Foster care case' means a case referred to the Title
IV-D agency by the Title IV-E agency, which is the state
division of child and family services (DCFS).

"Fraud," for the purposes of vacating an agreed settle-
ment or consent order, means:

(1) The representation of the existence or the nonexist-
ence of a fact;

(2) The representation's materiality;

(3) The representation's falsity;

(4) The speaker's knowledge that the representation is
false;

(5) The speaker's intent that the representation should be
acted on by the person to whom it is made;

(6) Ignorance of the falsity on the part of the person to
whom it is made;

(7) The latter's:

(a) Reliance on the truth of the representation;

(b) Right to rely on it; and

(c) Subsequent damage.

"Full support enforcement services" means the entire
range of services available in a Title IV-D case.

"Good cause" for the purposes of late hearing requests
and petitions to vacate orders on default means a substantial
reason or legal justification for delay, including but not lim-
ited to the grounds listed in civil rule 60. The time periods
used in civil rule 60 apply to good cause determinations in
this chapter.

[3]

WSR 08-22-028

"Head of household" means the parent or parents with
whom the dependent child or children were residing at the
time of placement in foster care.

"Health insurance' means insurance coverage for all
medical services related to an individual's general health and
well being. These services include, but are not limited to:
Medical/surgical (inpatient, outpatient, physician) care, med-
ical equipment (crutches, wheel chairs, prosthesis, etc.),
pharmacy products, optometric care, dental care, orthodontic
care, preventive care, mental health care, and physical ther-
apy.

"Hearing" means an adjudicative proceeding autho-
rized by this chapter, or chapters 26.23, 74.20 and 74.20A
RCW, conducted under chapter 388-02 WAC and chapter
34.05 RCW.

"I/me" means the person asking the question which
appears as the title of a rule.

"Income" includes:

(1) All gains in real or personal property;

(2) Net proceeds from the sale or exchange of real or per-
sonal property;

(3) Earnings;

(4) Interest and dividends;

(5) Proceeds of insurance policies;

(6) Other periodic entitlement to money from any
source; and

(7) Any other property subject to withholding for support
under the laws of this state.

"Income withholding action" includes all withholding
actions which DCS is authorized to take, and includes but is
not limited to the following actions:

(1) Asserting liens under RCW 74.20A.060;

(2) Serving and enforcing liens under chapter 74.20A
RCW;

(3) Issuing orders to withhold and deliver under chapter
74.20A RCW;

(4) Issuing notices of payroll deduction under chapter
26.23 RCW; and

(5) Obtaining wage assignment orders under RCW
26.18.080.

"Locate" can mean efforts to obtain service of a support
establishment notice in the manner prescribed by WAC 388-
14A-3105.

"Medical assistance" means medical benefits under
Title XIX of the federal Social Security Act provided to fam-
ilies as an alternative or supplement to TANF.

"Medical expenses" for the purpose of establishing
support obligations under RCW 74.20A.055 and 74.20A.056,
or for the purpose of enforcement action under chapters
26.23, 74.20 and 74.20A RCW, including the notice of sup-
port debt and the notice of support owed, means:

* Medical costs incurred on behalf of a child, which
include:

* Medical services related to an individual's general
health and well-being, including but not limited to, medi-
cal/surgical care, preventive care, mental health care and
physical therapy; and

 Prescribed medical equipment and prescribed phar-
macy products;

Proposed
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* Health care coverage, such as coverage under a health
insurance plan, including the cost of premiums for coverage
of a child;

* Dental and optometrical costs incurred on behalf of a
child; and

* Copayments and/or deductibles incurred on behalf of a
child.

Medical expenses are sometimes also called health care
costs or medical costs.

"Medical support" means either or both:

(1) Medical expenses; and

(2) Health insurance coverage for a dependent child.

"National Medical Support Notice" or "NMSN" is a
federally-mandated form that DCS uses to enforce a health
insurance support obligation; the NMSN is a notice of enroll-
ment as described in RCW 26.18.170.

"Noncustodial parent or NCP'" means the natural par-
ent, adoptive parent, responsible stepparent or person who
signed and filed an affidavit acknowledging paternity, from
whom the state seeks support for a dependent child. A parent
is considered to be an NCP when for the majority of the time
during the period for which support is sought, the dependent
child resided somewhere other than with that parent.

"Obligated parent" means a parent who is required
under a child support order to provide health insurance cov-
erage or to reimburse the other parent for his or her share of
medical expenses for a dependent child. The obligated parent
could be either the NCP or the CP.

"Other ordinary expense' means an expense incurred
by a parent which:

(1) Directly benefits the dependent child; and

(2) Relates to the parent's residential time or visitation
with the child.

"Participant" means an employee or retiree who is eli-
gible for coverage under an employer group health plan.

"Pass-through' means the portion of a support collec-
tion distributed to assigned support that the state pays to a
family currently receiving TANF.

"Past support' means support arrears.

"Paternity testing" means blood testing or genetic tests
of blood, tissue or bodily fluids. This is also called genetic
testing.

"Payment services only" or "PSO" means a case on
which the division of child support's activities are limited to
recording and distributing child support payments, and main-
taining case records. A PSO case is not a IV-D case.

"Permanently assigned ((arrearages)) arrears'
means those arrears which the state may collect and retain up
to the amount of unreimbursed assistance.

"Physical custodian' means custodial parent (CP).

"Plan administrator' means the person or entity which
performs those duties specified under 29 USC 1002 (16)(A)
for a health plan. If no plan administrator is specifically so
designated by the plan's organizational documents, the plan's
sponsor is the administrator of the plan. Sometimes an
employer acts as its own plan administrator.

"Putative father' includes all men who may possibly
be the father of the child or children on whose behalf the
application for assistance or support enforcement services is
made.

Proposed
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""Reasonable efforts to locate'" means any of the fol-
lowing actions performed by the division of child support:

(1) Mailing a support establishment notice to the noncus-
todial parent in the manner described in WAC 388-14A-
3105;

(2) Referral to a sheriff or other server of process, or to a
locate service or department employee for locate activities;

(3) Tracing activity such as:

(a) Checking local telephone directories and attempts by
telephone or mail to contact the custodial parent, relatives of
the noncustodial parent, past or present employers, or the
post office;

(b) Contacting state agencies, unions, financial institu-
tions or fraternal organizations;

(c) Searching periodically for identification information
recorded by other state agencies, federal agencies, credit
bureaus, or other record-keeping agencies or entities; or

(d) Maintaining a case in the division of child support's
automated locate program, which is a continuous search pro-
cess.

(4) Referral to the state or federal parent locator service;

(5) Referral to the attorney general, prosecuting attorney,
the IV-D agency of another state, or the Department of the
Treasury for specific legal or collection action;

(6) Attempting to confirm the existence of and to obtain
a copy of a paternity acknowledgment; or

(7) Conducting other actions reasonably calculated to
produce information regarding the NCP's whereabouts.

""Required support obligation for the current month"
means the amount set by a superior court order, tribal court
order, or administrative order for support which is due in the
month in question.

"Resident" means a person physically present in the
state of Washington who intends to make their home in this
state. A temporary absence from the state does not destroy
residency once it is established.

"Residential care'" means foster care, either state or
federally funded.

"Residential parent' means the custodial parent (CP),
or the person with whom the child resides that majority of the
time.

"Responsible parent" is a term sometimes used for a
noncustodial parent.

"Responsible stepparent" means a stepparent who has
established an in loco parentis relationship with the depen-
dent child.

"Retained support' means a debt owed to the division
of child support by anyone other than a noncustodial parent.

"Satisfaction of judgment' means payment in full of a
court-ordered support obligation, or a determination that such
an obligation is no longer enforceable.

"Secretary" means the secretary of the department of
social and health services or the secretary's designee.

"State'" means a state or political subdivision, territory,
or possession of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, a federally recognized
Indian tribe or a foreign country.

"Superior court order" means a judgment, decree or
order of a Washington state superior court, or of another
state's court of comparable jurisdiction.
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"Support debt" means support which was due under a
support order but has not been paid. This includes:

(1) Delinquent support;

(2) A debt for the payment of expenses for the reason-
able or necessary care, support and maintenance including
medical expenses, birth costs, child care costs, and special
child rearing expenses of a dependent child or other person;

(3) A debt under RCW 74.20A.100 or 74.20A.270; or

(4) Accrued interest, fees, or penalties charged on a sup-
port debt, and attorney's fees and other litigation costs
awarded in an action under Title IV-D to establish or enforce
a support obligation.

"Support enforcement services' means all actions the
Title IV-D agency is required to perform under Title IV-D of
the Social Security Act and state law.

"Support establishment notice" means a notice and
finding of financial responsibility under WAC 388-14A-
3115, a notice and finding of parental responsibility under
WAC 388-14A-3120, or a notice and finding of medical
responsibility under WAC 388-14A-3125.

"Support money'" means money paid to satisfy a sup-
port obligation, whether it is called child support, spousal
support, alimony, maintenance, enforcement of medical
expenses, health insurance, or birth costs.

"Support obligation" means the obligation to provide
for the necessary care, support and maintenance of a depen-
dent child or other person as required by law, including
health insurance coverage, medical expenses, birth costs, and
child care or special child rearing expenses.

th )

"Temporarily assigned ((arrearages)) arrears'
means those arrears which accrue prior to the family receiv-
ing assistance, for assistance applications dated on or after
October 1, 1997, but before October 1, 2008. After the fam-

ily terminates assistance, temporarily assigned arrears
become conditionally assigned arrears.

"Temporary assistance for needy families." or
"TANF" means cash assistance under the temporary assis-

tance for needy families (TANF) program under Title IV-A
of the Social Security Act.

"Title IV-A" means Title IV-A of the Social Security
Act established under Title XX of the Social Security amend-
ments and as incorporated in Title 42 USC.

"Title IV-A agency' means the part of the department
of social and health services which carries out the state's
responsibilities under the temporary assistance for needy
families (TANF) program (and the aid for dependent children
(AFDC) program when it existed).

"Title IV-D" means Title IV-D of the Social Security
Act established under Title XX of the Social Security amend-
ments and as incorporated in Title 42 USC.

"Title IV-D agency" or "IV-D agency" means the divi-
sion of child support, which is the agency responsible for car-
rying out the Title IV-D plan in the state of Washington. Also
refers to the Washington state support registry (WSSR).

"Title IV-D case'" is a case in which the division of
child support provides services which qualifies for funding
under the Title IV-D plan.
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"Title IV-D plan' means the plan established under the
conditions of Title IV-D and approved by the secretary,
Department of Health and Human Services.

"Title IV-E" means Title IV-E of the Social Security
Act established under Title XX of the Social Security amend-
ments and as incorporated in Title 42 U.S.C.

"Title IV-E case" means a foster care case.

"Tribal TANF" means a temporary assistance for
needy families (TANF) program run by a tribe.

"Tribunal" means a state court, tribal court, administra-
tive agency, or quasi-judicial entity authorized to establish,
enforce or modify support orders or to determine parentage.

"Uninsured medical expenses':

(1) For the purpose of enforcing support obligations
under RCW 26.23.110, means

(a) Medical expenses not paid by insurance for medical,
dental, prescription and optometrical costs incurred on behalf
of a child; and

(b) Copayments, or deductibles incurred on behalf of a
child; and

(2) Includes health insurance premiums that represent
the only health insurance covering a dependent child when
either:

(a) Health insurance for the child is not required by a
support order or cannot be enforced by the division of child
support (DCS); or

(b) The premium for covering the child exceeds the max-
imum limit provided in the support order.

"Unreimbursed assistance" means the cumulative
amount of assistance which was paid to the family and which
has not been reimbursed by assigned support collections.

"Unreimbursed medical expenses" means any
amounts paid by one parent for uninsured medical expenses,
which that parent claims the obligated parent owes under a
child support order, which percentage share is stated in the
child support order itself, not just in the worksheets.

"We'" means the division of child support, part of the
department of social and health services of the state of Wash-
ington.

"WSSR" is the Washington state support registry.

"You" means the reader of the rules, a member of the
public, or a recipient of support enforcement services.

AMENDATORY SECTION (Amending WSR 06-03-120,
filed 1/17/06, effective 2/17/06)

WAC 388-14A-2036 What does assigning my rights
to support mean? (1) As a condition of eligibility for assis-
tance, a family member must assign to the state the right to
collect and keep, subject to the limitation in WAC 388-14A-
20353)(G)):

(a) Any support owing to the family member or to any
other person for whom the family member has applied for or
is receiving assistance if the family applied for cash public
assistance before October 1, 2008.

(b) Support owing to the family member, or to any other
person for whom the family member has applied for or is
receiving cash public assistance, for any month during which

the family receives assistance.

Proposed
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(2) While your family receives assistance, ((al-sappert

ofassistanee-which-has-beenpaid-te-yourfamily)) support is
distributed and disbursed in accordance with WAC 388-14A-

5000 through 388-14A-5015.

(3) After your family terminates from assistance, certain
accrued arrears remain assigned to the state in accordance
with the following rules:

(a) For assistance applications dated prior to October 1,
1997, you permanently assigned to the state all rights to sup-
port which accrued before the application date ((and-which
will-aecerue-priorte)) until the date your family ((terminates))
terminated from assistance.

(b) For assistance applications dated on or after October
1, 1997, and before October 1, 2000:

(1) You permanently assigned to the state all rights to
support which accrued while your family receives assistance;
and

(i) You temporarily assigned to the state all rights to
support which accrued before the application date, until
October 1, 2000, or when your family ((tefmm&tes)) termi-
nated from a551stance whlchever date is later ((After—t—hﬁ

%aaﬁefuﬂd—eﬁfsetrﬁxe—%&tﬁe%&ms—sueh—ametmﬁr&p—te—fhe
i ' )

(c) For assistance applications dated on or after October
1, 2000, and before October 1, 2008:

(1) You permanently assigned to the state all rights to
support which accrued while the family ((reeetves)) received
assistance; and

(i) You temporarily assigned to the state all rights to
support which accrued before the application date, until the
date your family ((terminates)) terminated from assistance.

((Aﬁer—tkﬂs—da{e—rt;aﬂy—fem-&mmﬁffeafsﬁafe—eeﬂeﬁeekby

9

(d) For assistance applications dated on or after October
1, 2008, you permanently assign to the state all rights to sup-
port which accrue while the family receives assistance.

(4) When you assign your medical support rights to the
state, you authorize the state on behalf of yourself and the
children in your care to enforce the noncustodial parent's full
duty to provide medical support.

AMENDATORY SECTION (Amending WSR 01-03-089,
filed 1/17/01, effective 2/17/01)

WAC 388-14A-2037 What are permanently assigned
arrears? Permanently assigned arrears accrue only under the
following conditions:

(1) For those periods prior to the family receiving assis-
tance, for assistance applications dated ((er-ex)) before ((Sep-
tember30,1997)) October 1, 1997; and

(2) For those periods while a family receives assistance,
for assistance applications dated at any time.

AMENDATORY SECTION (Amending WSR 01-03-089,
filed 1/17/01, effective 2/17/01)

WAC 388-14A-2038 What are temporarily assigned
arrears? (1) Temporarily assigned arrears are((:

Proposed
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)) arrears

owed to the family at the time TANF started, for TANF perl-
ods beginning before October 1, 2008. These arrears remain

temporarily assigned during the assistance period.
(2) Temporarily assigned arrears convert to condition-

ally assigned arrears when the TANF period ends. See WAC
388-14A-2039 for a description of conditionally assigned
arrears.

(3) If any support collections are distributed to tempo-
rarily assigned arrears, those collections are retained by the
state, up to the amount of unreimbursed assistance.

NEW SECTION

WAC 388-14A-2039 What are conditionally assigned
arrears? (1) Conditionally assigned arrears are any tempo-
rarily assigned arrears that remain on a case after the family
stops receiving TANF.

(2) These arrears remain conditionally assigned during
TANF periods beginning on or after October 1, 2008.

(3) If federal tax refund offset collections are distributed
to conditionally assigned arrears, those collections are
retained by the state, up to the amount of unreimbursed assis-
tance.

(4) If support collections other than federal tax refund
offset collections are distributed to conditionally assigned
arrears, those collections are disbursed to the family.

AMENDATORY SECTION (Amending WSR 08-12-029,
filed 5/29/08, effective 7/1/08)

WAC 388-14A-5000 ((Hew-dees-the-division-of-ehild
suppert-distribute-supportpayments)) What is the differ-

ence between distribution and disbursement of child sup-

port collections? (1) (Understate-and-federal taw,-the-divi-
sterrof-child-suppert{DES)-distributes-suppert-money-it-eol-

payable-after-making reasenable-effortsto-obtainidentifica-
tien—information)) Distribution of child support collections
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refers to how the division of child support (DCS) applies or
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collections are received which increase the ((payment)) dis-

allocates collections within a child support case or between

bursement to the family ((ef)) to at least one dollar, DCS

child support cases.
(2) (BESHistributessupportbased-on-the-date-ofeotlee-
onDECS ders the date of collectionto-bethe-date tl
DCSreceives-the payment, ne-matter-when-the payment-was
i i )) Disbursement
of child support collections refers to DCS sending out or pay-
ing support collections to the appropriate recipient.

(3) (HDES—is—unable—to—distribute—suppert—money
beeause-the-loecation-of the family-erpersonisunknown;it
must-exereisereasonable-efforts toloeate-the familyorper-
son—When-the family-or persen-ecannot beloeated; DCS-han-
UniformYnelaimedPropertyAet)) WAC 388-14A-5001
through 388-14A-5015 explain how DCS distributes and dis-
burses child support collections.

(D WAC388-14A-5000-and-seetions WAC38E14A-

AMENDATORY SECTION (Amending WSR 05-06-014,

filed 2/22/05, effective 3/25/05)

WAC 388-14A-5001 What procedures does DCS fol-

low to distribute support ((payments)) collections? (1)

When distributing support ((meney)) collections, the division

of child support (DCS) ((dees-the-foHowing:
H—Reeerds—payments)) records collections in exact

amounts of dollars and cents((3)).

(2) DCS distributes support ((menrey)) collections within
two days of the date DCS receives the ((meney)) collection,
unless DCS is unable to distribute the ((payment)) collection
for one or more of the following reasons:

(a) The location of the payee is unknown;

(b) DCS does not have sufficient information to identify
the accounts against which or to which it should ((apply)) dis-
tribute the money;

(¢) An action is pending before a court or agency which
has jurisdiction over the issue to determine whether child
support ((meney)) is owed or how DCS should distribute the
((meney)) collection.

(d) DCS receives prepaid child support ((mesney)) and is
holding it for distribution in future months under subsection
(2)(e) of this section;

(e) DCS mails a notice of intent to distribute support
money to the custodial parent (CP) under WAC 388-14A-
5050;

(f) DCS may hold funds and not issue a check to the fam-
ily for amounts under one dollar. DCS must give credit for
the ((payment)) collection, but may delay disbursement of
that amount until a future ((payment)) collection is received
which increases the amount of the ((payment)) disbursement
to the family to at least one dollar. If no future ((payments))

[7]

transfers the amount to the department of revenue under
RCW 63.29.130. This subsection does not apply to disburse-
ments which can be made by electronic funds transfer (EFT),
or to refunds of ((intereepted)) federal ((ineeme)) tax
refund((s)) offset collections; or

(g) Other circumstances exist which make a proper and
timely distribution of the ((menrey)) collection impossible
through no fault or lack of diligence of DCS.

(3) (Pistribute)) DCS distributes support ((meney)) col-
lections based on the date DCS receives the ((menrey)) collec-
tion, except as provided under WAC 388-14A-5005. DCS
distributes support collections based on the date of collection.
DCS considers the date of collection to be the date that DCS
receives the ((payment)) support collection, no matter when
the ((payment)) money was withheld from the noncustodial
parent (NCP).

(4) Under state and federal law, the division of child sup-
port (DCS) disburses support collections to the:

(a) Department when the department provides or has
provided public assistance payments for the support of the
family;

(b) Payee under the order, or to the custodial parent (CP)
of the child according to WAC 388-14A-5050;

(c) Child support enforcement agency in another state or
foreign country which submitted a request for support
enforcement services;

(d) Indian tribe which has a TANF program, child sup-
port program and/or a cooperative agreement regarding the
delivery of child support services;

(e) Persons or entity making the payment when DCS is

unable to identify the person to whom the support is payable
after making reasonable efforts to obtain identification infor-
mation.

(5) If DCS is unable to disburse a support collection
because the location of the family or person is unknown, it
must exercise reasonable efforts to locate the family or per-
son. When the family or person cannot be located, DCS han-
dles the collection in accordance with chapter 63.29 RCW,
the uniform unclaimed property act.

(6) WAC 388-14A-5000 through 388-14A-5015 contain

the rules for the distribution of support collections by DCS.

(7) DCS changes the distribution rules based on changes

in federal statutes and regulations.

AMENDATORY SECTION (Amending WSR 08-12-029,
filed 5/29/08, effective 7/1/08)

WAC 388-14A-5002 How does DCS distribute sup-
port ((meney)) collections in a nonassistance case? (1) A
nonassistance case is one where the family has never received
a cash public assistance grant.

(2) The division of child support (DCS) applies support
((meney)) collections within each Title IV-D nonassistance
case:

(a) First, to satisfy the current support obligation for the
month DCS received the ((meney)) collection;

(b) Second, to the noncustodial parent's support debts
owed to the family;

Proposed
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(¢) Third, to prepaid support as provided for under WAC
388-14A-5008.

(3) ((After DES-disburses-atleastfive-hundred-dellarsto

) DCS
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(b) Second, to satisfy support debts ((which-aecerued-after

the-family's-mest-recentpertod-ef-assistanee)) owed to the
family;

(c) Third, to satisfy support debts which are ((tempe-
rarthy)) conditionally assigned to the department ((to—retm-
| ] I s hich has |

patd-to-thefamily)). These collections are disbursed accord-
ing to WAC 388-14A-2039;

uses the fee retained under WAC 388-14A-2200 to offset the
fee amount charged by the federal government for IV-D cases
that meet the fee criteria in WAC 388-14A-2200(1).

AMENDATORY SECTION (Amending WSR 01-24-078,
filed 12/3/01, effective 1/3/02)

WAC 388-14A-5003 How does DCS distribute

((meney)) support collections in an assistance case? (1) An
assistance case is one where the family is currently receiving
a ((eashpublic-assistanee)) TANF grant.

(2) The division of child support (DCS) ((apphes)) dis-
tributes support ((menrey)) collections within each Title [V-D
assistance case:

(a) First, to satisfy the current support obligation for the

month DCS received the ((meney-(this-money-iskept-by-the
state-under WAC38814A-2035))) collection;

(b) Second, to satisfy support debts which are perma-
nently assigned to the department to reimburse the cumula-
tive amount of assistance which has been paid to the family
((¢this-meney-iskept-bythe state under WAC 38814A-
2035)));

(c) Third(()):

(i) To satisfy support debts which are temporarily
assigned to the department to reimburse the cumulative
amount of assistance paid to the family ((¢this-meney-iskept
by-the-state-under WAC388+4A-2035))); or

(ii) To satisfy support debts which are conditionally
assigned to the department. Support collections distributed to
conditionally assigned arrears are disbursed according to
WAC 388-14A-2039.

(d) Fourth, to satisfy support debts ((which-exeeed-the

cttthteamotntof tre tmbarsedassistane e whieh-has
| 4 tothe familv (thi he family)))
owed to the family;

(e) Fifth, to prepaid support as provided for under WAC
388-14A-5008.

AMENDATORY SECTION (Amending WSR 01-03-089,
filed 1/17/01, effective 2/17/01)

WAC 388-14A-5004 How does DCS distribute
((meney)) support collections in a former assistance case?
(1) A former assistance case is one where the family is not
currently receiving a ((eash-publie-assistanee)) TANF grant,
but has at some time in the past.

(2) Subject to the exceptions provided under WAC 388-

(d) Fourth, to satisfy support debts which are perma-
nently assigned to the department to reimburse the cumula-
tive amount of assistance which has been paid to the family;
and

(e) Fifth, to ((satisfy—suppert—debts—which—execeedthe
i : o | assi hich ]

H—Sixth;—te)) prepaid support as provided for under
WAC 388-14A-5008.

AMENDATORY SECTION (Amending WSR 08-12-029,
filed 5/29/08, effective 7/1/08)

WAC 388-14A-5005 How does DCS distribute

((intereepted)) federal ((ineeme)) tax refund((s)) offset
collections? (((H)) The division of child support (DCS)

((epplies—intereepted)) distributes federal ((ineeme)) tax

refund((s)) offset collections in accordance with 42 U.S.C.
Sec. 657, as follows:

(())) (1) First, ((te-suppert-debtswhicharepermanently
. i hed ol bl .

pert-obligations- DCS-must refund-anyexeess-to-the neneus-
todial parent(INCP))) to satisfy the current support obligation

for the month in which DCS received the collection.

(2) Second, DCS distributes any amounts over current
support depending on the type of case to which the collection
is distributed:

(a) In a never assistance case, all remaining amounts are
distributed to family arrears, meaning those arrears which
have never been assigned.

(b) In a former assistance case, all remaining amounts
are distributed first to family arrears, then to permanently
assigned arrears, then to conditionally assigned arrears.

(c) In a current assistance case, all remaining amounts
are distributed first to permanently assigned arrears, then to
temporarily assigned arrears (if they exist), then to condition-
ally assigned arrears, and then to family arrears.

((®)) (3) Federal tax refund offset collections distrib-
uted to assigned support are retained by the state to reimburse
the cumulative amount of assistance which has been paid to

14A-5005, the division of child support (DCS) ((apphies))
distributes support ((meney)) collections within each Title
IV-D former-assistance case:

(a) First, to satisfy the current support obligation for the
month DCS received the ((meney)) collection;

Proposed
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the family.

(4) DCS may distribute federal tax refund offset collec-
tions only to certified support debts and to current support
obligations on cases with certified debts. DCS must refund
any excess to the noncustodial parent (NCP).
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(5) DCS may retain the twenty-five dollar annual fee
required under the federal deficit reduction act of 2005 and
RCW 74.20.040 from federal ((ineeme)) tax refund((s
applied)) offset collections distributed to nonassistance
((suppertdebts)) cases.

(())) (6) When the Secretary of the Treasury, through
the federal Office of Child Support Enforcement (OCSE),
notifies DCS that a ((paymentonbehalfofan NCP-isfroman
intereepted)) collection from a federal tax refund offset is
from a tax refund based on a joint return, DCS follows the
procedures set forth in WAC 388-14A-5010.

AMENDATORY SECTION (Amending WSR 01-24-078,
filed 12/3/01, effective 1/3/02)

WAC 388-14A-5006 How does DCS distribute sup-
port ((meney)) collections when the paylng parent has
more than one case? ((
+4A-5005;)) When the NCP has more than one Title IV-D
case, the division of child support (DCS) distributes support
((meney)) collections:

(1) First, to the current support obligation on each Title
IV-D case, in proportion to the amount of the current support
order on each case; and

(2) Second, to the total of the support debts whether
owed to the family or to the department for the reimburse-
ment of public assistance on each Title IV-D case, in propor-
tion to the amount of support debt owed by the NCP on each
case; and

(3) Third, within each Title IV-D case according to
WAC 388-14A-5002 ((ex)), 388-14A-5003, or 388-14A-
5004.

AMENDATORY SECTION (Amending WSR 05-06-014,
filed 2/22/05, effective 3/25/05)

WAC 388-14A-5010 How does the division of child
support ((handle—intereepted)) distribute federal
((ineeme)) tax refund((s)) offset collections from ((2))
joint returns? (1) The division of child support (DCS) col-
lects child support ((arrears)) through the interception of fed-
eral ((ineeme)) tax refunds. This section deals with the issues
that arise when the Secretary of the Treasury intercepts a tax
refund based on a joint tax return filed by a noncustodial par-
ent (NCP) and the NCP's spouse who does not owe child sup-
port.

(2) When the Secretary of the Treasury, through the fed-
eral Office of Child Support Enforcement (OCSE), notifies
DCS that a ((payment)) collection on behalf of an NCP is
from an intercepted tax refund based on a joint return, DCS
may ((delaydistribution-of)) distribute fifty percent of that
((payment)) collection and hold the remainder for up to six
months in case the NCP's spouse is entitled to a share of the
federal ((ineeme)) tax refund.

(3) DCS distributes fifty percent of the ((payment)) col-
lection according to WAC 388-14A-5005.

(4) DCS holds the other fifty percent of the ((payment))
collection in suspense until the earlier of the following:

(a) DCS is notified by OCSE or the Secretary of the
Treasury whether DCS must pay back the unobligated
spouse's portion of the refund; or

[91
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(b) For a period not to exceed six months from notifica-
tion of the offset.

(5) ((When)) After DCS holds part of a ((payment)) col-
lection under subsection (4) of this section, DCS ((apphes))
distributes the remainder of the ((payment)) collection to the
NCP's ((baek)) support obligations if DCS is not required to
return the unobligated spouse's portion of the refund. The CP
may:

(a) Request that DCS ((apply)) distribute the payment to
the NCP's ((baek)) support obligation sooner upon a showing
of hardship to the CP; and

(b) Request a conference board if the CP disagrees with
DCS' denial of a hardship claim.

NEW SECTION

WAC 388-14A-5015 What is a pass-through pay-
ment? (1) A pass-through payment is the portion of a support
collection applied to assigned support that the state elects to
pay to a family currently receiving TANF. The pass-through
payment is paid in the following amounts:

(a) Up to one hundred dollars per month to a family with
one child in the assistance unit.

(b) Up to two hundred dollars per month to a family with
two or more children in the assistance unit.

(2) The pass-through is paid from collections which are
distributed to either current support or assigned arrears.

(3) The pass-through amount can never exceed the
amount collected in the month.

AMENDATORY SECTION (Amending WSR 08-12-029,
filed 5/29/08, effective 7/1/08)

WAC 388-14A-5100 ((Whatkind-ef-distribution
notiee-does-the-division-of-ehild-supportsend)) How does
the division of child support notify the custodial parent
about support collections? (1) The division of child support
(DCS) mails a distribution ((netiee)) and disbursement state-
ment once each month((;-er-mere-often;)) to the last known
address of a person for whom it received a support collection
during the month, except as provided under subsection (6) of
this section.

(2) DCS includes the following information in the
((netiee)) distribution and disbursement statement:

(a) The amount of support ((merey)) collections DCS
received and the date of collection;

(b) A description of how DCS ((alleeated-the)) distrib-
uted each support ((meney)) collection between current sup-
port and the support debt and any fees required by state or
federal law; ((and))

(c) The amount DCS claims as reimbursement for public
assistance paid, if applicable;

(d) The amount kept by the state to repay public assis-
tance paid to the family;

(e) The amount disbursed to the family as a pass-through
payment under WAC 388-14A-5015;

(f) The amount disbursed to the family as a payment on
support owed to the family:;

(g) The amount kept by the state to pay the twenty-five
dollar annual fee, if applicable; and

Proposed
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(h) The amount kept by the state to repay child support
paid to the family in error.

(3) The person to whom a distribution ((netiee)) and dis-
bursement statement is sent may file a request for a hearing
under subsection (4) of this section within ninety days of the
date of the ((netiee)) statement to contest how DCS distrib-
uted the support ((meney)) collections, and must make spe-
cific objections to the ((distributionnetiee)) statement. The
effective date of a hearing request is the date DCS receives
the request.

(4) A hearing under this section is for the limited purpose
of determining if DCS correctly distributed the support
money described in the contested ((netiee)) statement.

(a) There is no hearing right regarding fees that have
been charged on a case.

(b) If a custodial parent (CP) wants to request a hardship
waiver of the fee, the CP may request a conference board
under WAC 388-14A-6400.

(5) A person who requests a late hearing must show good
cause for being late.

(6) This section does not require DCS to send a ((netiee))
distribution and disbursement statement to a recipient of pay-
ment services only.

WSR 08-23-004
PROPOSED RULES
SECRETARY OF STATE

(Elections Division)
[Filed November 5, 2008, 4:02 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
14-161.

Title of Rule and Other Identifying Information: Elec-
tion related procedures, including protected records voters,
voters requiring verification of identity, certification of vot-
ing systems, affidavits by initiative and referendum sponsors,
and deadlines for candidate statements.

Hearing Location(s): Office of the Secretary of State,
Elections Division, 520 Union Avenue S.E., Olympia, WA,
on December 23, 2008, at 11:00 a.m.

Date of Intended Adoption: January 20, 2009.

Submit Written Comments to: Katie Blinn, P.O. Box
40220, Olympia, WA 98504-0220, e-mail kblinn@secstate.
wa.gov, fax (360) 586-5629, by December 23, 2008.

Assistance for Persons with Disabilities: Contact Katie
Blinn by December 23, 2008, TTY (800) 422-8683 or (360)
902-4168.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: These rules move
procedures for protected records voters into election-related
WAC chapters, clarify which government documents a voter
may use to prove his or her identity, repeal antiquated refer-
ences, clarify the appointment of members of the voting sys-
tems review board, change terminology from "independent
testing authority" to "voting system test laboratory," repeal
references to telephonic transmission since that technology is
antiquated and obsolete, clarify the process for testing voting

Proposed
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systems during certification testing, repeal the requirement
that initiative and referendum sponsors have the affidavit
notarized, and create one standard deadline for statements
submitted by candidates for the voters' pamphlet.

Statutory Authority for Adoption: RCW 29A.04.611.

Statute Being Implemented: RCW 40.24.060, 29A.08.-
113, 28A.12.020, 29A.72.010, and 29A.32.031.

Rule is necessary because of federal court decision,
Washington Association of Churches v. Sam Reed, 492 F.
Supp. 2d 1264 (20006).

Name of Proponent: Office of the secretary of state,
elections division, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Katie Blinn, P.O. Box
40220, Olympia, WA 98504-0220, (360) 902-4168.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.

November 5, 2008

Steve Excell
Assistant Secretary of State

NEW SECTION

WAC 434-250-035 Protected records voters. (1) At
least twenty days before every special, primary, or general
election, authorized personnel shall review all protected
records voter files and forward the appropriate absentee bal-
lot for each protected records voter via the substitute mailing
address.

(2) The ballot, ballot security envelope, and return enve-
lope must be placed in an envelope addressed to the substitute
address. The return envelope shall be printed in a manner
that ensures that the returned ballot will be segregated and
routed to the authorized personnel for processing.

(3) The voted absentee ballot for a protected records
voter shall be processed by county authorized personnel. The
authorized personnel shall maintain a record of ballots sent to
protected records voters and a record of ballots returned.
This record shall be maintained in accordance with WAC
434-324-034.

AMENDATORY SECTION (Amending WSR 08-15-052,
filed 7/11/08, effective 8/11/08)

WAC 434-250-040 Instructions to voters. (1) Instruc-
tions that accompany an absentee ballot must include:

(a) How to cancel a vote by drawing a line through the
text of the candidate's name or ballot measure response;

(b) Notice that, unless specifically allowed by law, more
than one vote for an office or ballot measure will be an over-
vote and no votes for that office or ballot measure will be
counted;

(c) Notice that, if a voter has signed or otherwise identi-
fied himself or herself on a ballot, the ballot will not be
counted;

(d) An explanation of how to complete and sign the affi-
davit on the return envelope;
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(e) An explanation of how to make a mark, witnessed by
two other people, if unable to sign the affidavit;

(f) An explanation of how to place the ballot in the secu-
rity envelope and place the security envelope in the return
envelope;

(g) An explanation of how to obtain a replacement ballot
if the original ballot is destroyed, spoiled, or lost;

(h) Notice that postage is required, if applicable;

(1) Notice that, in order for the ballot to be counted, it
must be either postmarked or deposited at a designated
deposit site no later than election day;

(j) An explanation of how to learn about the locations,
hours, and services of voting centers and ballot deposit sites,
including the availability of accessible voting equipment;

((Countyauditors-may-use-existing stoek-ofinstructions
2008:))

(k) For a primary election that includes a partisan office,
anotice on a separate insert printed on colored paper explain-
ing:

"Washington has a new primary. You do not have to pick
a party. In each race, you may vote for any candidate listed.
The two candidates who receive the most votes in the August
primary will advance to the November general election.

Each candidate for partisan office may state a political
party that he or she prefers. A candidate's preference does not
imply that the candidate is nominated or endorsed by the
party, or that the party approves of or associates with that
candidate."

(I)(i) For a general election that includes a partisan
office, the following explanation:

"Washington has a new election system. In each race for
partisan office, the two candidates who receive the most
votes in the August primary advance to the November gen-
eral election.

Each candidate for partisan office may state a political
party that he or she prefers. A candidate's preference does not

Dear Voter:
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imply that the candidate is nominated or endorsed by the
party, or that the party approves of or associates with that
candidate."

(i1) In a year that president and vice-president appear on
the general election ballot, the following must be added to the
statement required by (1)(i) of this subsection:

"The election for president and vice-president is differ-
ent. Candidates for president and vice-president are the offi-
cial nominees of their political party."

(m) Any other information the county auditor deems
necessary.

(2) Instructions that accompany a special absentee ballot
must also include:

(a) A listing of all offices and measures that will appear
upon the ballot, together with a listing of all persons who
have filed for office or who have indicated their intention to
file for office; and

(b) Notice that the voter may request and subsequently
vote a regular absentee ballot, and that if the regular absentee
ballot is received by the county auditor prior to certification
of the election, it will be tabulated and the special absentee
ballot will be voided.

AMENDATORY SECTION (Amending WSR 07-02-100,
filed 1/3/07, effective 2/3/07)

WAC 434-250-045 Voters requiring verification of
identity. (1) If the voter registration record of an absentee
voter is flagged as requiring verification of identity, a notice
must be sent at the time of the election explaining that a pho-
tocopy of identification must be provided in order for the bal-
lot to be counted, and listing what forms of identification are
acceptable. The county auditor may provide an inner enve-
lope separate from the security envelope for return of the
photocopy of the identification.

(2) The notice to the absentee voter must be in substan-
tially the following form:

[date]

Based on your recent registration, federal law requires that you provide identification with your ballot. If you fail to provide

identification, your ballot will not be counted.
Please provide a copy of one of the following:
* Valid photo identification;

* A valid enrollment card of a federally recognized tribe in Washington;

* A current utility bill;

e A current bank statement;

* A current government check;
* A current paycheck; or

* A government document, other than a voter registration card, that shows both your name and address.

You may return the photocopy with your ballot but, in order to protect the secrecy of your ballot, do not place the photocopy

inside the security envelope.

If you do not provide a copy of your identification, your ballot will not be counted.

If you have any questions, please feel free to contact the

[11]

County Auditor’s Office at

Proposed
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(3) If the voter provides one of the acceptable forms of
identification no later than the day before certification of the
election, the flag on the voter registration record must be
removed and the ballot must be counted.

(4) If the voter fails to provide one of the acceptable
forms of identification by the day prior to certification of the
election, the ballot ((may)) shall not be counted. If the voter
provides one of the acceptable forms of identification at a
later date, the ballot cast in that election ((may)) shall not be
counted but the flag on the voter registration record must be
removed.

Reviser's note: The brackets and enclosed material in the text of the

above section occurred in the copy filed by the agency and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 08-15-052,
filed 7/11/08, effective 8/11/08)

WAC 434-250-050 Envelopes. Absentee ballots must
be accompanied by the following:

(1) A security envelope, which may not identify the voter
and must have a hole punched in a manner that will reveal
whether a ballot is inside;

(2) A return envelope, which must be addressed to the
county auditor and have a hole punched in a manner that will
reveal whether the security envelope is inside. The return
envelope must display the official election materials notice
required by the United States Postal Service, the words
"POSTAGE REQUIRED" or "POSTAGE PAID" in the upper right-
hand corner, and the following oath with a place for the voter
to sign, date, and write his or her daytime phone number:

I do solemnly swear or affirm under penalty of perjury
that:

I am a citizen of the United States;

I am a legal resident of the state of Washington;

I will be at least 18 years old on or before election day;

I am not presently denied my voting rights as a result of
being convicted of a felony;

I have not been judicially declared mentally incompe-
tent;

I have not already voted in this election; and

I understand it is illegal to cast a ballot or sign a ballot
envelope on behalf of another voter.

Attempting to vote when not qualified, attempting to
vote more than once, or falsely signing this oath is a felony
punishable by a maximum imprisonment of five years, a
maximum fine of $10,000, or both.

Signature Date

The return envelope must include space for witnesses to
sign.

The return envelope must conform to postal department
regulations.

((County—auditors—may—use—existing—stock—of-absentee
envelopesuntid-Deeember1;20087))
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AMENDATORY SECTION (Amending WSR 07-24-044,
filed 11/30/07, effective 12/31/07)

WAC 434-253-045 Provisional ballots—Required
information. A provisional ballot may only be voted on a
direct recording electronic voting device if the voting system
has been certified by the secretary of state for provisional vot-
ing and the county auditor has submitted approved proce-
dures to the secretary of state.

At a minimum, the following information is required to
be printed on the outer ballot envelope:

(1) Name of voter.

(2) Voter's registered address both present and former if
applicable.

(3) Voter's date of birth.

(4) Reason for the provisional ballot.

(5) Polling place and precinct number, if applicable, at
which voter voted.

(6) Sufficient space to list disposition of the ballot after
review by the county auditor.

(7) The following affidavit with a place for the voter to
sign and date:

I do solemnly swear or affirm under penalty of perjury
that:

I am a citizen of the United States;

I am a legal resident of the state of Washington;

I will be at least 18 years old on or before election day;

I am not presently denied my voting rights as a result of
being convicted of a felony;

I have not been judicially declared mentally incompe-
tent;

I have not already voted in this election;

and

I understand it is illegal to cast a ballot or sign a ballot
envelope on behalf of another voter.

Attempting to vote when not qualified, attempting to
vote more than once, or falsely signing this oath is a felony
punishable by a maximum imprisonment of five years, a
maximum fine of $10,000, or both.

Signature Date
((Countyauditors—may—use—existing—stock—ofabsentee
envelopesuntid-December1,20085))

AMENDATORY SECTION (Amending WSR 07-24-044,
filed 11/30/07, effective 12/31/07)

WAC 434-261-005 Definitions. (1) "Manual inspec-
tion" is the process of inspecting each voter response position
on each voted ballot. Inspection is performed on an absentee
ballot as part of the initial processing, and on a poll ballot
after breaking the seals and opening the ballot containers
from the precincts or, in the case of precinct counting sys-
tems, prior to the certification of the election;

(2) "Duplicating ballots" is the process of making a true
copy of valid votes from ballots that may not be properly
counted by the vote tallying system. Ballots may be dupli-
cated on blank ballots or by making changes on an electronic
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image of the ballot. The original ballot may not be altered in
any way;

(3) "Readable ballot" is any ballot that the certified vote
tallying system can accept and read as the voter intended
without alteration, and that meets the standards of the county
canvassing board subject to the provisions contained in this
title;

(4) "Unreadable ballot" is any ballot that cannot be read
by the vote tallying system as the voter intended without
alteration. Unreadable ballots may include, but not be limited
to, ballots with damage, write-in votes, incorrect or incom-
plete marks, and questions of vote intent. Unreadable ballots
may subsequently be counted as provided by these adminis-
trative rules;

(5) "Valid signature”" on a ballot envelope for a regis-
tered voter eligible to vote in the election is:

(a) A signature verified against the signature in the voter
registration file; or

(b) ((On-an—-absentee-ballot-envelope;)) A mark ((with))
witnessed by two ((witresses)) people.

AMENDATORY SECTION (Amending WSR 06-11-042,
filed 5/10/06, effective 6/10/06)

WAC 434-261-045 Secure storage. Received ballots
and ballot images must be maintained in secure storage
except during processing, duplication, inspection by the can-
vassing board, or tabulation. Secure storage must employ the
use of numbered seals and logs, or other security measures
that will detect any inappropriate access to the secured mate-
rials. Ballots and ballot images may only be accessed in
accordance with RCW 29A.60.110 and 29A.60.125.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 434-261-107 Daily canvassing.

NEW SECTION

WAC 434-262-036 Canvassing procedure for ballot
of a protected records voter. If the ballot of a protected
records voter must be presented to the county canvassing
board, the canvassing board must review the ballot in private
executive session or take other necessary steps to ensure the
privacy of the protected records voter.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 434-262-140 Microfilm copies of election

returns.

[13]
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AMENDATORY SECTION (Amending WSR 07-12-032,
filed 5/30/07, effective 6/30/07)

WAC 434-264-020 Recount—Restrictions. All ques-
tions of voter registration, voter qualification, and voter
intent previously considered during the original count shall
not be reconsidered during a recount of the original ballots.

However, if any ballots or votes are discovered during
the recount process that were not originally counted, the bal-
lots shall be presented to the county canvassing board in
accordance with RCW ((29A-60-621)) 29A.60.050, and the
county canvassing board shall determine whether such bal-
lots are to be included in the recount.

Nothing in this section shall preclude the county can-
vassing board from canvassing a ballot or a vote not can-
vassed during the original or previous count.

NEW SECTION

WAC 434-324-034 Confidentiality of protected
records voter information. All records pertaining to a pro-
tected records voter shall be maintained in a manner that
ensures that the records are accessible only to authorized per-
sonnel. Location information (including, but not limited to,
residential address, county, precinct, taxing district, legisla-
tive or congressional district) for a protected records voter
shall not be maintained on any voter registration data base
and shall not be publicly accessible, except as provided by
chapter 40.24 RCW.

AMENDATORY SECTION (Amending WSR 07-24-044,
filed 11/30/07, effective 12/31/07)

WAC 434-324-045 Verification of applicant's iden-
tity. (1) If the applicant is provisionally registered pursuant to
WAC 434-324-040(5), the county auditor must verify the
applicant's identity before counting the applicant's ballot. The
county auditor may use other government resources and pub-
lic records to confirm the applicant's driver's license or state
identification card number or the last four digits of the appli-
cant's Social Security number. The county auditor may also
attempt to contact the applicant by phone, e-mail or other
means to obtain identification information.

(2) If the county auditor is still unable to verify the appli-
cant's identity, the county auditor must send the applicant an
identity verification notice that includes a postage prepaid,
preaddressed form by which the applicant may verify or send
information. The identity verification notice must be in sub-
stantially the following form:

Proposed
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Dear Voter:

Washington State Register, Issue 08-23

[date]

Thank you for submitting a voter registration application. Because we were unable to verify your identity based on the infor-
mation you provided, you are now provisionally registered to vote.

Federal law requires that you provide identification either before or when you vote. If you fail to provide identification, your

ballot will not be counted.

Please provide one of the following:

- The number on your Washington driver's license or state ID card:

Your name and date of birth as it appears on your driver's license or state ID card:

First M.IL
= The last four digits of your Social Security number:

Last date of birth

Your name and date of birth as maintained by the Social Security Administration:

First M.I.

" A copy of one of the following:
. Valid photo identification;

Last date of birth

* A valid enrollment card of a federally recognized tribe in Washington;

* A current utility bill;

. A current bank statement;

* A current government check;
* A current paycheck; or

* A government document, other than a voter registration card, that shows both your name and address.

Please provide this documentation as soon possible. If it is not provided, your ballot will not be counted.

If you have any questions, please feel free to contact the County Auditor's Office at .

(3) If the applicant responds with updated driver's
license, state ID card, or Social Security information, or with
a copy of one of the alternative forms of identification, the
flag on the voter registration record must be removed, allow-
ing the applicant's ballot to otherwise be counted the first
time he or she votes after registering.

(4) If the applicant fails to respond with adequate docu-
mentation to verify his or her identity, the applicant's voter
registration record must remain flagged. If the applicant votes
absentee, he or she must be notified that the ballot will not be
counted unless he or she provides adequate verification of
identity.

(5) A provisional registration must remain on the official
list of registered voters for at least two general elections for
federal office. If, after two general elections for federal
office, the voter still has not verified his or her identity, the
provisional registration ((may)) shall be canceled.

Reviser's note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.
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AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-020 Voting systems review board. The
voting systems review board may review voting systems for
certification and make recommendations to the secretary of
state based upon those reviews. The voting systems review
board includes independent experts in computer science or
information technology, recognized experts in election
administration, and representatives of the public at large.
Members of the voting systems review board are appointed
((te-atwo-year-termby-the-seeretary-ofstate)) by the secre-
tary of state to staggered two or four year terms. Appointees
may be reappointed to serve more than one term. The secre-
tary of state may appoint a new member to fill any vacancy
on the board for the remainder of the unexpired term. The
duties of the voting systems review board include((Gbut-are
netlmitedto;)) reviewing an application for certification, as
provided in WAC 434-335-090, conducting a public hearing
on the application, as provided in WAC 434-335-100, and
making recommendations on the application to the secretary
of state, as provided in WAC 434-335-110.
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AMENDATORY SECTION (Amending WSR 07-24-044,
filed 11/30/07, effective 12/31/07)

WAC 434-335-030 Initial application for certifica-
tion. Any person or corporation (applicant) owning or repre-
senting a voting system or a vote tabulating system, part of a
system, equipment, materials or procedure may apply in writ-
ing to the secretary of state for certification December 1st and
ending June 30th the following year. Certification examina-
tions and hearings are only conducted between December 1st
and September 15th of each year.

(1) The application must include, but is not limited to,
the following information:

(a) Description of the applicant, business address, cus-
tomer references, and list of election products.

(b) Description of the equipment under review, version
numbers, release numbers, operating and maintenance manu-
als, training materials, and technical and operational specifi-
cations.

(c) Documentation of all other states that have tested,
certified and used the equipment in a binding election, and
the length of time used in that state. The information for each
state must include the version numbers of the operating sys-
tem, software, and firmware, the dates and jurisdictions, and
any reports compiled by state or local governments concern-
ing the performance of the system.

(d) (A-menetary-deposit-as-deseribed- - WAEC434-335-
080-

£e))) A copy of a letter from the applicant to each ((inde-
pendenttesting-autherity- JTA))) voting system test labora-
tory which:

(i) Directs the ((FF4A)) voting system test laboratory to
send a copy of the completed ((JFA)) voting system test lab-
oratory qualification report to the secretary of state;

(1) Authorizes the ((3F4)) voting system test laboratory
to discuss testing procedures and findings with the secretary
of state; and

(iii) Authorizes the ((3F4)) voting system test laboratory
to allow the secretary of state to review all records of any
qualification testing conducted on the equipment.

((6D)) (e) A technical data package (((FPP))) conform-
ing to the 2002 (FEE€Federet)) Voting Systems Standards
(FSS)) VSS), Vol. 11, Sec. 2 standards that includes:

(i) Identification of all COTS hardware and software
products and communications services used in the operation
of the voting system (ref. (E¥SS)) VSS, 2.2.1.e);

(i) A system functionality description (ref. ((F¥SS))
VS8, 2.3);

(iii) A system security specification (ref. (FVSS)) VSS,

(iv) System operations procedures (ref. (FVSS)) VSS,

(v) System maintenance procedures (ref. (FVSS)) VSS,
2.9);

(vi) Personnel deployment and training requirements
(ref. (FVSS)) VSS, 2.10);

(vii) Configuration management plan (ref. ((FVSS))
VSS, 2.11);

(viii) System change notes (if applicable, ref. ((F¥SS))
VSS, 2.13);
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(ix) A system change list, if any, of modifications cur-
rently in development;

(x) A system usability testing report; and

(xi) A set of procedures for county personnel on how the
operating system, equipment, and application software
should be optimally configured and used in a secure environ-
ment.

(2) The vendor must either file the system executables
for the certified system with the National Software Reference
Library (NSRL) or place the source code of an electronic vot-
ing system in escrow, which must be accessible by the secre-
tary of state under prescribed conditions.

(3) All documents, or portions of documents, containing
proprietary information are not subject to public disclosure.
The secretary of state must agree to use proprietary informa-
tion solely for the purpose of analyzing and testing the sys-
tem, and to the extent permitted by law, may not use the pro-
prietary information or disclose it to any other person or
agency without the prior written consent of the applicant.

AMENDATORY SECTION (Amending WSR 08-15-052,
filed 7/11/08, effective 8/11/08)

WAC 434-335-040 Voting system requirements. (1)
No voting device or its component software may be certified
by the secretary of state unless it:

(a) Secures to the voter secrecy in the act of voting;

(b) Permits the voter to vote for any person for any office
and upon any measure that he or she has the right to vote for;

(c) Correctly registers all votes cast for any and all per-
sons and for or against any and all measures;

(d) Provides that a vote for more than one candidate can-
not be cast by one single operation of the voting device or
vote tally system except when voting for President and Vice-
President of the United States;

(e) Produces a machine countable and human readable
paper record for each vote that may be accepted or rejected
by the voter before finalizing his or her vote. The paper
record of an electronic vote may not be removed from the
device by the voter. If the voting device is programmed to
display the ballot in multiple languages, the paper record pro-
duced must be printed in the language used by the voter; and

(f) Has been tested and approved by the appropriate
((independent-testing-authority)) voting system test labora-
tory approved by the United States election assistance com-
mission.

(2) No vote tabulating system may be certified by the
secretary of state unless it:

(a) Correctly counts votes on ballots on which the proper
number of votes have been marked for any office or issue;

(b) Ignores votes marked for any office or issue where
more than the allowable number of votes have been marked,
but correctly counts the properly voted portions of the ballot;

(c) Accumulates a count of the specific number of ballots
tallied for each precinct, total votes by candidate for each
office, and total votes for and against each ballot measure on
the ballot in that precinct;

(d) Produces precinct and cumulative totals in printed
form; and

Proposed
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(e) Produces legislative and congressional district totals
for statewide races and issues in electronic and printed form.

(3) A vote tabulating system must:

(a) Be capable of being secured with lock and seal when
not in use;

(b) Be secured physically and electronically against
unauthorized access;

(¢) Not be connected to, or operated on, any electronic
network including, but not limited to, internal office net-
works, the internet, or the world wide web. A network may be
used as an internal, integral part of the vote tabulating system
but that network must not be connected to any other network,
the internet, or the world wide web; and

(d) Not use wireless communications in any way.

(4) ((Fransfer-of-information{from-a—remotetabulating
?S ST E; H;E. E] E’ K Elifhimi i; nsm]tm.sﬁ]snb af Efg
recording-balletresults:

€5))) The source code of electronic voting system soft-
ware that has been placed in escrow must be identical to the
source code of software that has been tested and certified by
the federal ((independent-testing-authority)) voting system
test laboratory and installed in the county. The applicant must
place in escrow both the human-readable source code and the
working or compiled version. In lieu of placing them in
escrow, the source code and the working or compiled version
may be deposited with the national software reference
library. The software may be verified by matching the sys-
tem's digital software signatures with the digital signatures
the elections assistance commission has on file, when avail-
able.

AMENDATORY SECTION (Amending WSR 07-24-044,
filed 11/30/07, effective 12/31/07)

WAC 434-335-060 Examination of equipment. Secre-
tary of state staff will initiate an examination of the appli-
cant's equipment after receiving a completed application and
a working model of the equipment, documentation, and soft-
ware to be reviewed. The examination consists of a series of
functional application tests designed to insure that the system
or equipment meets all applicable federal guidelines, and
state law and rules. The examination may include an addi-
tional ((independenttesting-autherity)) voting system test
laboratory test at the discretion of the secretary of state. The
examination shall include the set-up and conduct of two

mock elections and a machine recount. ((Fhe-applicant-shall
deball s afror il : ]

the-pregramming to-ereate-these-eleetions:)) The ((indepen-
dent-testing-autherity-will)) voting system test laboratory
shall provide to the secretary of state the voting system soft-
ware they tested ((direetly-to-theseeretary-ofstate)) and, if
requested, the hash codes of the software they tested.

(1) The first election must replicate an even year general
election.

(2) The second election must replicate ((ar-odd-year)) a
primary, and include the use of split precincts and precinct
((eleetion)) committee officer contests.

Both elections must feature at least ten precincts, with at
least ten ballots in each precinct. The tests must include bal-
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lots of various ballot codes, including multiple candidates,
cumulative reports, precinct reports, and canvass reports, as
detailed in the test plan provided by the secretary of state.

AMENDATORY SECTION (Amending WSR 08-05-120,
filed 2/19/08, effective 3/21/08)

WAC 434-335-090 Voting systems review board
evaluation. The voting systems review board evaluation
must include, but is not limited to:

(1) A review of statutory requirements;

(2) A review of applicable federal standards;

(3) A review of the approved qualification test results
released directly to the secretary of state by the federally
approved ((independenttesting-autherity)) voting system test
laboratory;

(4) If applicable, a review of reports or other materials
from prior hearings on the proposed system, procedure, or
modification, either in whole or in part;

(5) A review of the report produced by the secretary of
state upon completion of the examination of the voting sys-
tem;

(6) If applicable, a review of any procedures manuals,
guidelines, or other materials issued for use with the system;

(7) A review of any effect the application will have on
the security of the voting system,;

(8) A review of any effect the application will have on
the accuracy of the voting system;

(9) A review of any effect the application will have on
the ease and convenience with which voters use the system,;

(10) A review of any effect the application will have on
the timeliness of vote reporting; and

(11) A review of any effect the application will have on
the overall efficiency of the voting system.

AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-100 Public hearing. The voting systems
review board must conduct a public hearing, scheduled at the
convenience of the secretary of state and voting systems
review board. At the public hearing, the applicant ((must))
may demonstrate the equipment and explain its function. The
applicant must be available to answer questions from the vot-
ing systems review board and the public. The applicant may
be asked to submit answers in writing if the voting systems
review board is not satisfied with the completeness of
answers given at the hearing.

AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-110 Voting systems review board
report. Following the review and public hearing, the voting
systems review board ((mustissue-areportto-the-seeretary-of

- £ i )) may recommend
for or against certification of the voting system under review.
The board may also recommend that certification be contin-
gent upon fulfillment of specific conditions or procedures
with the purchase or use of the voting system in this state.
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AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-140 Failure to meet certification
requirements. If the secretary of state determines that the
voting system fails to meet any of the requirements for certi-
fication, the applicant must be notified and allowed thirty
days to submit another version of the voting system((:)) for

examination and testing ((ef-the-new-veoting-systemmust-be
condueted-as-Hnever before performed by the-effice-of the
seeretary-ofstate)).

AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-160 Modification of certified equip-
ment, guidelines for administrative approval. The secre-
tary of state may approve an application for modification of
certified equipment administratively if the ((epplieation))
modification does not:

(1) Materially affect the lawful conduct, accuracy, effi-
ciency, capacity or security of elections;

(2) Materially and adversely affect the convenience to
the voter of the elections process; or

(3) Otherwise result in significant modification to exist-
ing procedures used in Washington by extending the equip-
ment's functionality.

((Anapphieation)) A modification approved administra-
tively does not require examination or review by the voting
systems review board.

AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-170 Application for administrative
approval of modified voting systems or devices. The appli-
cation for review of a modification of an existing certified
system must include, but is not limited to, the following
information:

(1) Description of the applicant.

(2) Description of the equipment under review, the mod-
ification, and all version numbers and release numbers.

(3) All changes to the operating and maintenance manu-
als, training materials, and technical and operational specifi-
cations required by the modification.

(4) All certification documents from all other states that
have certified the equipment with the modification.

(5) Reports for all tests conducted on the modification by

((an-independent-testing-autherity)) a voting system test lab-
oratory. The ((independentautherity)) voting system test lab-

oratory must meet the criteria established by the election
assistance commission for such agents.

(6) Documentation that the modification meets all appli-
cable federal voting equipment guidelines.

(7) A complete description, in operational and technical
detail, of all differences between the previously certified
equipment or system and the modified equipment or system,
prepared by the applicant.

((8rA-menetary-deposit-as-deseribed-in-WAC434-335-
086-))

WSR 08-23-004

AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-210 Application information for
emergency approval. ((During-therestrieted-peried;)) A
county auditor may apply in writing to the secretary of state
for emergency approval of a modification of an existing cer-
tified system. The application must include a complete
description of the modification that is required and an expla-
nation of why failure to modify the system materially affects
the lawful conduct, efficiency, accuracy, or security of the
upcoming election. The application must also explain why
the emergency cannot be adequately remedied with proce-
dural processes.

AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-212 ((Femporary-approval-of)) Emer-
gency ((medifieation)) approval. Emergency approval for a

modification of an existing voting or vote tabulating system
or equipment may be obtained from the secretary of state if
failure to modify the system could materially affect the law-
ful conduct, efficiency, accuracy, or security of an upcoming
election.

If, after reviewing the application, the secretary of state
determines that an emergency exists, the examination and
testing of the proposed modification is expedited to meet the
needs of the upcoming election. The secretary of state devel-
ops a test plan and audit procedures to ensure the modified
system does not adversely affect the lawful conduct, effi-
ciency, accuracy, or security of the upcoming elections. The
secretary of state may consult with the voting systems review
board. The requirement that the modification be certified by
((enrindependent-testing-autherity)) a voting system test lab-
oratory is waived for an emergency approval. An emergency
approval of a modification must state the time period it is
((effeetive)) in effect.

AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-214 Public notice of emergency
approval. The secretary of state must notify all county audi-
tors of the emergency approval within five days of
((appreval)) approving the application. Such notice shall also
be posted to a public forum such as the secretary of state's
web site.

AMENDATORY SECTION (Amending WSR 05-18-022,
filed 8/29/05, effective 9/29/05)

WAC 434-335-250 Inclusion of the Federal Election
Commission standards for voting equipment. The 2002
Federal Election ((assistaree)) Commission standards con-
cerning voting systems and software escrow are hereby
included by reference, except where otherwise modified by
these rules and the Revised Code of Washington. After Janu-
ary 1, 2006, in order for a modification of a system that was
previously certified according to the 1990 Federal Election
Commission voting system standards to be administratively

Proposed
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approved, the entire voting system must be tested and
approved according to the 2002 standards.

AMENDATORY SECTION (Amending WSR 07-12-032,
filed 5/30/07, effective 6/30/07)

WAC 434-335-605 Initial application for approval.
Any vendor requesting approval of an ((aatematie)) auto-
mated signature verification system for use with a specific
election management system must complete and submit an
application to the secretary of state. The secretary of state
shall coordinate its review of the system with the vendor and
the participating county.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 434-335-200 Emergency approval.

AMENDATORY SECTION (Amending WSR 06-23-094,
filed 11/15/06, effective 12/16/06)

WAC 434-379-005 Filing of an initiative or referen-
dum—Fee—Required documents. A person desiring to file

with the secretary of state a ((petitionte—enaet-aprepesed
he togis] b Linitiat

m&ted—te—the—peep}e-)) Droposed 1n1tlatlve fo the t)eor)le ini-

tiative to the legislature, or referendum measure may do so by
filing the following documents:

(1) A legible copy of the measure proposed, or the act or
part of such act on which a referendum is desired;

2) ((A—ne%&ﬂ—zed)) An afﬁdav1t ((%hat—ﬂ&e—speﬁser—ls—a

mg)) declarln,q under penaltv of perjury:

(a) That the person submitting the proposed measure is
over eighteen years of age and competent to testify;

(b) That the person submitting the proposed measure is a
registered voter in the state of Washington;

(c) Whether the proposed measure is an initiative to the
people, initiative to the legislature, or referendum; and

(d) The subject of the initiative, or the bill number of the
legislation being referred; and

(3) A filing fee of five dollars for each measure submit-
ted.

The proposed measure is not considered filed with the
secretary of state until all documents and fees are filed,
including any original versions required.

AMENDATORY SECTION (Amending WSR 08-15-052,
filed 7/11/08, effective 8/11/08)

WAC 434-381-120 Deadlines. (1) Candidate state-
ments and photographs shall be submitted to the secretary of
state ((withinseven-ealendar-days-after filingtheirdeelara-
tion-efeandidaey)) no later than the Friday following the last
day of the filing period.

Proposed
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(2) For ballot measures, including initiatives, referenda,
alternatives to initiatives to the legislature, and constitutional
amendments, the following documents shall be filed with the
secretary of state on or before the following deadlines:

(a) Appointments of the initial two members of commit-
tees to prepare arguments for and against measures:

(i) For an initiative to the people or referendum measure:
Within ten business days after the submission of signed peti-
tions to the secretary of state;

(i1) For an initiative to the legislature, with or without an
alternative, constitutional amendment or referendum bill,
within ten business days after the adjournment of the regular
or special session at which the legislature approved or
referred the measure to the ballot:

(b) Appointment of additional members of committees
to prepare arguments for and against ballot measures, not
later than the date the committee submits its initial argument
to the secretary of state;

(c) Arguments for or against a ballot measure, no later
than twenty calendar days following appointment of the ini-
tial committee members;

(d) Rebuttals of arguments for or against a ballot mea-
sure, by no later than fourteen calendar days following the
transmittal of the final statement to the committees by the
secretary. The secretary shall not transmit arguments to
opposing committees for the purpose of rebuttals until both
arguments are complete.

(3) If a ballot measure is the product of a special session
of the legislature and the secretary of state determines that the
deadlines set forth in subsection (2) of this section are
impractical due to the timing of that special session, then the
secretary of state may establish a schedule of deadlines
unique to that measure.

(4) The deadlines stated in this rule are intended to pro-
mote the timely publication of the voters pamphlet. Nothing
in this rule shall preclude the secretary of state from accept-
ing a late filing when, in the secretary’s judgment, it is rea-
sonable to do so.

WSR 08-23-016
PROPOSED RULES
DEPARTMENT OF HEALTH
(Veterinary Board of Governors)
[Filed November 6, 2008, 5:02 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
03-070.

Title of Rule and Other Identifying Information: WAC
246-933-300, adding the PAVE (program for assessment of
veterinary education equivalence) program as an option for
veterinary specialty licensure.

Hearing Location(s): Department of Health, 20435 72nd
South, Second Floor, Conference Room One, Kent, WA
98032, on March 2, 2009, at 1:00 p.m.

Date of Intended Adoption: March 2, 2009.

Submit Written Comments to: Judy Haenke, P.O. Box
47868, Olympia, WA 98504-7868, web site http://www3.
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doh.wa.gov/policyreview/, fax (360) 686-4359, by February
16, 2009.

Assistance for Persons with Disabilities: Contact Judy
Haenke by February 16, 2009, TTY (800) 833-6388 or 711.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The veterinary
board of governors approves the Education Commission for
Foreign Veterinary Graduates (ECFVG) and the PAVE as a
pathway to full licensure. Both programs assess the educa-
tional equivalence of graduates from nonaccredited pro-
grams. The ECFVG program is also an option for specialty
licensure under WAC 246-933-300. The proposed rule
would add the PAVE program as an option for specialty
licensure.

Reasons Supporting Proposal: The veterinary board of
governors approves the ECFVG and the PAVE to evaluate
education of candidates for full licensure. Only the ECFVG
is referenced in WAC 246-933-300 as a pathway to licensure.
Since PAVE is also an approved pathway, it should also be an
option for specialty licensure.

Statutory Authority for Adoption:
18.92.135.

Statute Being Implemented: RCW 18.92.135.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of health, veterinary
board of governors, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Judy Haenke, 310 Israel
Road S.E., Tumwater, WA 98310, (360) 236-4828.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rule
would not impose more than minor costs on businesses in an
industry.

A cost-benefit analysis is not required under RCW
34.05.328. The rule does not set or change a standard to
obtain or keep a license. The rule does not create or signifi-
cantly amend a policy or regulatory program.

November 5, 2008
William H. Keatts, DVM, Chair
Veterinary Board of Governors

RCW 18.92.030,

AMENDATORY SECTION (Amending Order 299B, filed
8/19/92, effective 9/19/92)

WAC 246-933-300 Veterinary specialty licensure. (1)
A person may be licensed to practice only specialized veteri-
nary medicine in Washington state. Application for specialty
licensure shall be made on forms provided by the secretary
and include:

(a) Official transcript or other evidence of graduation
from an American Veterinary Medical Association approved
or accredited college or university; or

(b) Certification ((frem)) that the applicant has success-
fully completed either:

(i) The American Veterinary Medical Association's Edu-
cational Commission for Foreign Veterinary Graduates; or

(i) The American Association of Veterinary State
Board's Program for the Assessment of Veterinary Education
Equivalence (PAVE); and
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(c) Documented licensure, in good standing, to practice
veterinary medicine in any state, United States territory, or
province of Canada; and

(d) Certification as a diplomate of a national board or
college recognized in the specialty area for which application
is submitted.

(2) Applicants must pass a written examination approved
by the board pertaining to laws regulating the practice of vet-
erinary medicine in the state of Washington. Examination
grades will be based on a possible score of one hundred per-
cent with a minimum passing score of ninety percent.

(3) At the time of license renewal, licensees must present
evidence of continued certification by the veterinary spe-
cialty board authority.

(4) The veterinary board of governors recognizes all vet-
erinary medicine specialties recognized by the American
Veterinary Medical Association. The practice of a veterinar-
ian licensed as a specialized practitioner is limited to the spe-
cific specialty for which licensed.

(5) Individuals licensed as a veterinary specialist are sub-
ject to chapter 18.130 RCW.

(6) Veterinary specialty licensees shall be charged the
impaired veterinarian assessment on each license issuance or
renewal: Provided however, That no licensee shall pay more
than one impaired veterinarian assessment per year.

WSR 08-23-024
PROPOSED RULES
EMPLOYMENT SECURITY DEPARTMENT
[Filed November 7, 2008, 12:01 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
14-160.

Title of Rule and Other Identifying Information: WAC
192-150-170 Meaning of good cause—RCW 50.20.050(2).
The proposed new rule specifies the circumstances under
which an individual may establish good cause for voluntarily
leaving work other than those good cause reasons enumer-
ated in the statute. WAC 192-16-009 is repealed.

Hearing Location(s): Employment Security Depart-
ment, Maple Leaf Conference Room, 212 Maple Park, Olym-
pia, WA, on April 7, 2009, at 10:00 a.m.

Date of Intended Adoption: April 17, 2009.

Submit Written Comments to: Pamela Ames, Agency
Rules Coordinator, Employment Security Department, P.O.
Box 9047, Olympia, WA 98507-9047, e-mail pames@esd.
wa.gov, fax (360) 902-9569, by April 6, 2009.

Assistance for Persons with Disabilities: Contact Bev-
erly Peterson by April 6, 2009, TTY (360) 902-9569 or (360)
902-9234.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This filing adopts
a new rule in chapter 192-150 WAC, Job separations. The
rule describes the conditions under which an individual may
establish good cause for voluntarily leaving work for reasons
other than the eleven enumerated in statute. WAC 192-16-
009 is repealed. It lists the factors under which an individual

Proposed
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could establish good cause for quitting work prior to January
1, 2004, and is obsolete.

Reasons Supporting Proposal: On June 19, 2008, the
Washington supreme court issued a published opinion hold-
ing that the list of eleven reasons listed in RCW 50.20.050(2)
as constituting good cause for voluntarily leaving work was
not exclusive. The court held that the department has the
responsibility to consider whether other factors constitute the
requisite good cause. Existing rules address only the eleven
good cause reasons listed in the statute. The proposed rule
explains the other factors that will be considered by the
department, as required by the court.

Statutory Authority for Adoption:
50.12.040, 50.20.010.

Statute Being Implemented: RCW 50.20.050.

Rule is necessary because of state court decision, Spain
v. ESD (79878-8) consolidated with Batey v. ESD (80309-9).

Name of Proponent: Employment security department,
governmental.

Name of Agency Personnel Responsible for Drafting:
Juanita Myers, 212 Maple Park, Olympia, (360) 902-9665;
Implementation and Enforcement: Nan Thomas, 212 Maple
Park, Olympia, (360) 902-9303.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rule is
mandated under the Washington supreme court's ruling. Any
impact created by the rule affects all businesses, not just
small businesses. Separations from work based on undue
hardship to the employee constitute only about 1-2% of vol-
untary quits.

A cost-benefit analysis is required under RCW
34.05.328. A preliminary cost-benefit analysis may be
obtained by contacting Juanita Myers, Employment Security
Department, P.O. Box 9046, Olympia, WA 98507-9046,
phone (360) 902-9665, fax (360) 902-9799, e-mail jmyers@
esd.wa.gov.

RCW 50.12.010,

November 7, 2008
Paul Trause
Deputy Commissioner

NEW SECTION

WAC 192-150-170 Meaning of good cause—RCW
50.20.050(2). (1) General. RCW 50.20.050(2) provides that
you will not be disqualified from receiving unemployment
benefits when you voluntarily leave work for good cause.
The Washington Supreme Court in Spain v. Employment
Security Department held that the factors listed in RCW
50.20.050 (2)(b) are not the only circumstances in which an
individual has good cause for voluntarily leaving work.
While these are considered per se or stand alone good cause
reasons, the court held that the department is required under
RCW 50.20.050 (2)(a) to consider whether other circum-
stances constitute good cause for voluntarily leaving work.

(2) Other factors constituting good cause—RCW
50.20.050 (2)(a). The department may determine that you
had good cause to leave work voluntarily for reasons other
than those listed in RCW 50.20.050 (2)(b).

Proposed
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(i) For separations under subsection (3) below, all of the
following conditions must be met to establish good cause for
voluntarily leaving work:

(A) You left work primarily for reasons connected with
your employment; and

(B) These work-connected reasons were of such a com-
pelling nature they would have caused a reasonably prudent
person to leave work; and

(C) You first exhausted all reasonable alternatives before
you quit work, unless you are able to show that pursuing rea-
sonable alternatives would have been futile.

(i1) Substantial involuntary deterioration of the work.
As determined by the legislature, RCW 50.20.050 (2)(b),
subsections (v) through (x), represent changes to employ-
ment that constitute a substantial involuntary deterioration of
the work.

(3) Unreasonable hardship. In addition to the good
cause reasons listed in RCW 50.20.050 (2)(b), other work-
connected circumstances may constitute good cause if you
can show that continuing in your employment would work an
unreasonable hardship on you. "Unreasonable hardship"
means a result not due to your voluntary action that would
cause a reasonable person to leave that employment. The cir-
cumstances must be based on existing facts, not conjecture,
and the reasons for leaving work must be significant.

Examples of work-connected unreasonable hardship cir-
cumstances that may constitute good cause include, but are
not limited to, those where:

(A) Repeated behavior by your employer or co-
worker(s) creates an abusive working environment.

(B) You show that your health or physical condition or
the requirements of the job have changed so that your health
would be adversely affected by continuing in that employ-
ment.

(3) Commissioner Approved Training. After you have
been approved by the department for Commissioner
Approved Training, you may leave a temporary job you have
taken during training breaks or terms, or outside scheduled
training hours, or pending the start date of training, if you can
show that continuing with the work will interfere with your
approved training.

Reviser's note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 192-16-009 Disqualification for leaving
work voluntarily—Meaning
of good cause for claims with
an effective date prior to Jan-
uary 4, 2004—RCW 50.20.-

050(1).
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WSR 08-23-033
PROPOSED RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed November 10, 2008, 11:41 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
19-047.

Title of Rule and Other Identifying Information: Chap-
ter 392-340 WAC, School district organization.

Hearing Location(s): Office of Superintendent of Public
Instruction, Old Capitol Building, P.O. Box 47200, Olympia,
WA 98504-7200, on December 29, 2008, at 9:00 a.m.

Date of Intended Adoption: December 30, 2008.

Submit Written Comments to: Scott Black, Office of
Superintendent of Public Instruction, Old Capitol Building,
P.O. Box 47200, Olympia, WA 98504-7200, by December
26, 2008.

Assistance for Persons with Disabilities: Contact Penny
Coker by December 26, 2008, TTY (360) 725-6133.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: 2008 legislation
required changes to be made to chapter 392-340 WAC; the
emergency rule process was utilized to quickly enact changes
to the WAC chapter to be consistent with the legislative
changes.

Reasons Supporting Proposal: A requirement for utiliz-
ing the emergency rule process is to allow for public com-
ments by conducting a public hearing. We solicited com-
ments from interested stakeholders before submitting the
emergency rule change, but we want to make sure that every-
one has had a chance to provide comments to the proposed
rules.

Statutory Authority for Adoption: RCW 28A.525.020
Duties of the superintendent of public instruction.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: None, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Scott Black, P.O. Box 47200, Olympia,
WA 98504-7200, (360) 725-6268; and Enforcement: Gor-
don Beck, P.O. Box 47200, Olympia, WA 98504-7200, (360)
725-6261.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement is not required pursuant to RCW
19.85.030 (1)(a). The proposed rule making does not impose
any costs on school districts.

A cost-benefit analysis is not required under RCW
34.05.328.

November 10, 2008
Terry Bergeson
Superintendent of
Public Instruction

AMENDATORY SECTION (Amending WSR 06-17-038,
filed 8/8/06, effective 9/8/06)

WAC 392-340-003 Authority. The general authority
for this chapter is RCW ((28A=-305136(16))) 28A.315.005,
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28A.315.015 (2)(e), 28A.315.175, 28A.315.195(4), and
28A.315.205(3).

AMENDATORY SECTION (Amending WSR 06-17-038,
filed 8/8/06, effective 9/8/06)

WAC 392-340-007 Purpose and policy of chapter.
((68)) The purpose of this chapter is the same as set forth
under RCW 28A.315.015(((1))).

(D Htisthe peliey-of the state that- decistonson-changes

28A3I5-015- ) () forfulltext)))

AMENDATORY SECTION (Amending WSR 06-17-038,
filed 8/8/06, effective 9/8/06)

WAC 392-340-00701 Regional committee ((deeision-
malking-eriteria)) decision making. (1) The regional com-
mittee shall give consideration to all of the ((feHewing)) cri-
teria in RCW 28A.315.015 (2)(a) through (d) and 28A.315.-
205 (4)(a) through (e) when reviewing the proposed transfer
of territory:

((fey—Student—educational —opportunities—{see—REW

B

. b ] . 1 e oublic i ion_(RCW.
WAISBI5-2)e)))

(2) The boundaries of the school districts affected by a
proposed change in school district organization shall be con-
tiguous to one another.

Proposed
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(3) When considering student educational opportunities
under RCW 28A.315.205 (4)(a). the regional committee shall
not consider one set of test scores alone as a sufficient basis

to make a judgment about student educational opportunities.
Test scores in the district affected by the proposed transfer of

territory shall be looked at in context, including over time and
by disaggregating the scores by student subgroups.

(4) "Communities affected" under RCW 28A.315.205
(4)(¢). include all citizens living within the territory proposed
to be transferred, all other citizens residing within the school
district from which the proposed territory will be transferred,
all citizens residing within the school district to which the
proposed territory will be transferred.

(5) When considering "geographic accessability" under

RCW 28A.315.205 (4)(d), ((“geographic—acecessibility™
nelades; butisnotlimitedto-consideration-of)

) the regional
committee shall consider, but is not limited to the following

factors:

(a) Mountains, hills, valleys, wasteland, and related geo-
graphic and man-made features, which either enhance or
impede travel.

(b) Rivers, lakes, canals, and other natural or man-made
waterways and bodies of water, which either enhance or
impede travel.

(c) The extent and nature of roads, highways, ferries, and
traffic patterns.

(d) Climatic conditions.

(e) Time required to travel to and from school.

Srn)) 16) After considering ((geegraphic-aceessibility
wnder—subseetion(H{d)-ef thisseetion)) all factors, the

regional committee shall make one judgment on geographic
accessibility, regardless of how many individual components
may apply to the particular transfer of territory petition.

((6))) (1) Each regional committee shall use the same
criterion checklist included in the ((Fay-Person's)) Guide to
Changing School District Boundaries and published on the
superintendent of public instruction web site.

(D)) (8) If a regional committee needs to continue a
public hearing or schedule more than one additional hearing
on a proposed transfer of territory, each such hearing is sub-
ject to public notice requirements.

((8))) (9) Regional committees shall use the decision
format (motion) included in the ((FayPersen's)) Guide to
Changing School District Boundaries and published on the
superintendent of public instruction web site.

AMENDATORY SECTION (Amending WSR 06-17-038,
filed 8/8/06, effective 9/8/06)

WAC 392-340-207 Transfer of territory—Other dis-
trict requirements. (1) At least one member of each school
board whose district is affected by a proposed transfer of ter-

Proposed
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ritory must be part of the respective district's negotiating
team.

(2)(a) Upon reaching a decision recommendation
through the district-to-district negotiation process on a pro-
posed transfer of territory, the negotiating parties shall pro-
duce, at a minimum, a written summary of the recommenda-
tion, including rationale for the recommendation, and submit
to the respective affected school district boards of directors.

(b) Each school board of directors shall adopt at a public
meeting of the board a written resolution indicating whether
the board approves or disapproves the recommendation on
the proposed transfer of territory. The resolution format
included in the ((EayPerson's)) Guide to Changing School
District Boundaries and published on the superintendent of
public instruction web site shall be used.

AMENDATORY SECTION (Amending WSR 06-17-038,
filed 8/8/06, effective 9/8/06)

WAC 392-340-209 Transfer of territory—Suffi-
ciency of written record for appeal to the superintendent
of public instruction—Referral of case back to regional
committee. (1) For purposes of review by the superintendent
of public instruction, the record of regional committee pro-
ceedings must be sufficient to allow the superintendent of
public instruction to determine what facts the regional com-
mittee relied on in applying the required statutory and regula-
tory criteria. Evidence of facts relied on may be contained in
the written findings required in RCW 28A.315.205(2) orin a
written verbatim transcript of the proceedings, or elsewhere
in the record.

(2) When referring a transfer of territory case back to the
originating regional committee, the superintendent of public
instruction will make every effort to submit the written refer-
ral ((withinfourteen-days-ofa-deeiston)) as expeditiously as
possible.

AMENDATORY SECTION (Amending WSR 06-17-038,
filed 8/8/06, effective 9/8/06)

WAC 392-340-210 Adjustment of assets and liabili-

ties—Time considerations. ((H)Jn-determining-an-equita-
ble-adjustment-ofassets-and-iabilities; the negetiatingschool

istri " onal . hall e thef

2))) A regional committee is authorized to phase in the
adjustment of assets and liabilities over a period not less than
two years nor more than eight years. This authorization is
subject to the annual March 1 deadline for taxing districts to
establish the taxing boundaries and rates for the ensuing tax
collection year.

AMENDATORY SECTION (Amending WSR 06-17-038,
filed 8/8/06, effective 9/8/06)

WAC 392-340-225 Frequency of petitions—Limita-
tion. (((D—The-authority forthis—seetionisREW

28A 5 H95(-which-autherizes-the superintendent-of pub-
he nstruction to establish itllE'S ‘hmmng E}.ﬂ fr CHHenes E.f
;ae]txt;e&s t.hat may be ﬁles'l pertaining .te territory-included-in
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2))) An educational service district superintendent may
not accept a petition to transfer territory if any portion of such
territory was included in a previous petition brought before
the regional committee, unless five years have expired since
the date of final disposition of the previous petition.

NEW SECTION

WAC 392-340-336 Regional committee members—
Position numbers—Appointments—Terms of office. (1)
Regional committee members shall be appointed by the edu-
cational service district boards of directors in accordance
with RCW 28A.315.105.

(2) Regional committee member position numbers shall
be assigned by the educational service district superinten-
dent. Regional committee member positions one, three,
seven, and nine shall serve terms staggered with positions
two, four, six, and eight. Each position shall correspond to an
educational service district director districts determined pur-
suant to chapter 28A.310 RCW.

(3) Regular appointments of regional committee mem-
bers shall be made in even-numbered years for four-year
terms.

(4) Appointments to fill vacancies occurring during a
term shall be made as soon as possible and shall be for the
remainder of the original term.

(5) Each committee member must reside in the director
district for which the appointment is made.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 392-340-009 Constitutional and statutory
framework.

WAC 392-340-105 Election of regional commit-
tee members—Applicable

provisions.

WAC 392-340-110 Election of regional commit-
tee members—Election

officer.

WAC 392-340-115 Election of regional commit-
tee members—Dissolution—
Position numbers—Initial
elections—Regular elec-

tions—Terms of office.

WAC 392-340-120 Election of regional commit-
tee members—Tentative cer-

tification of electors.

WAC 392-340-125 Election of regional commit-
tee members—Call for elec-
tion—Regional committee

members.

WAC 392-340-130 Election of regional commit-
tee members—Candidates—

Eligibility—Filing.

[23]

WAC 392-340-135

WAC 392-340-140

WAC 392-340-145

WAC 392-340-150

WAC 392-340-155

WAC 392-340-160

WAC 392-340-165

WAC 392-340-170

WAC 392-340-175

WAC 392-340-180

WAC 392-340-185

WAC 392-340-190

WAC 392-340-205

WAC 392-340-335
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Election of regional commit-
tee members—Declaration
and affidavit of candidacy
form.

Election of regional commit-
tee members—Biographical
data form.

Election of regional commit-
tee members—Withdrawal
of candidacy.

Election of regional commit-
tee members—Ballots—
Contents.

Election of regional commit-
tee members—Ballots and
envelopes—Mailing to vot-
ers.

Election of regional commit-
tee members—Voting—
Marking and return of bal-
lots.

Election of regional commit-
tee members—Election
board—Appointment and
composition.

Election of regional commit-
tee members—Receipt of
ballots and count of votes.

Election of regional commit-
tee members—Ineligible
votes.

Election of regional commit-
tee members—Recount of
votes cast—Automatic or by
request.

Election of regional commit-
tee members—Certification
of election.

Election of regional commit-
tee members—Run-off elec-
tions.

Transfer of territory—Proce-
dures and timelines.

Election of regional commit-
tee members—Certification
of electors.

Proposed
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WSR 08-23-048
PROPOSED RULES
HORSE RACING COMMISSION
[Filed November 14, 2008, 8:39 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
20-089.

Title of Rule and Other Identifying Information: WAC
260-24-580 Starter and assistant starters.

Hearing Location(s): Auburn City Council Chambers,
25 West Main, Auburn, WA 98002, on January 8, 2009, at
9:30 a.m.

Date of Intended Adoption: January 8, 2009.

Submit Written Comments to: Robert J. Lopez, 6326
Martin Way, Suite 209, Olympia, WA 98516-5578, e-mail
rlopez@whre.state.wa.us, fax (360) 459-6461, by January 5,
20009.

Assistance for Persons with Disabilities: Contact Patty
Sorby by January 5, 2009, TTY (360) 459-6462.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Amend WAC
260-24-580(1) to allow the starter to recommend horses to
the stewards that should be scratched from racing because a
horse refuses to load in the starting gate or is being unruly.

Reasons Supporting Proposal: Currently a horse at the
gate can only be scratched if the horse or rider is injured.
However, there may be times where a horse that is not injured
should be scratched. This proposal does not give the starter
the authority to scratch a horse, but only the authority to rec-
ommend to the stewards that a horse be scratched from a race.

Statutory Authority for Adoption: RCW 67.16.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington horse racing commis-
sion, governmental.

Name of Agency Personnel Responsible for Drafting:
Robert J. Lopez, 6326 Martin Way, Suite 209, Olympia, WA
98516-5578, (360) 459-6462; Implementation and Enforce-
ment: Robert M. Leichner, 6326 Martin Way, Suite 209,
Olympia, WA 98516-5578, (360) 459-6462.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.

November 14, 2008
R.J. Lopez

Deputy Secretary

AMENDATORY SECTION (Amending WSR 08-05-088,
filed 2/15/08, effective 3/17/08)

WAC 260-24-580 Starter and assistant starters. (1)
The starter is responsible for the following duties:

(a) Approve all horses which have never started to
ensure that the horse is familiar with, and capable of, break-
ing from the starting gate.

(b) Ensure all participants have an equal opportunity to a
fair start;

(c) Supervise the assistant starters;
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(d) Provide a sufficient number of assistant starters for
each race;

(e) Assign the starting gate stall positions to assistant
starters and notify the assistant starters of their respective
stall positions, or assign a foreman to act in his behalf, before
post time for each race;

(f) Assess and make recommendations to the board of
stewards on the ability of each person applying for an initial
jockey license in breaking from the gate and working a horse
in the company of other horses;

(g) Load horses into the gate in any order necessary to
ensure a safe and fair start;

(h) Recommend to the stewards horses that should be
scratched because a horse at the starting gate is refusing to
load or is unruly.

(2) The starter will place and remove horses on the
starter's list for poor or unruly behavior in the starting gate.
Horses placed on the starter's list will be refused entry until
the horse has been satisfactorily schooled in the starting gate.
Schooling will be under the direct supervision of the starter or
his designee.

(3) The starter has complete authority over the starting
gate, the starting of horses, and the authority to give orders,
which are not in conflict with these rules.

(4) The starter will appoint all assistant starters. Assis-
tant starters must first demonstrate they are adequately
trained to safely handle horses in the starting gate. In emer-
gencies the starter may appoint qualified individuals to act as
substitute assistant starters.

(5) Assistant starters may not:

(a) Handle or take charge of any horse in the starting gate
without the expressed permission of the starter;

(b) Impede the start of a race;

(c) Strike a horse with a whip;

(d) Use a device, unless approved by the stewards, to
assist in the loading of a horse into the starting gate;

(e) Slap, boot or otherwise dispatch a horse from the
starting gate;

(f) Strike or use abusive language to a jockey; or

(g) Accept or solicit any gratuity or payment other than
his/her regular salary, directly or indirectly, for services in
starting a race.

(6) The starter and assistant starters will report all unau-
thorized activities to the stewards.

WSR 08-23-049
PROPOSED RULES
HORSE RACING COMMISSION
[Filed November 14, 2008, 8:40 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
20-041.

Title of Rule and Other Identifying Information: WAC
260-34-020 Drug and alcohol violations.

Hearing Location(s): Auburn City Council Chambers,
25 West Main, Auburn, WA 98002, on January 8, 2009, at
9:30 a.m.

Date of Intended Adoption: January 8, 2009.
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Submit Written Comments to: Robert J. Lopez, 6326
Martin Way, Suite 209, Olympia, WA 98516-5578, e-mail
rlopez@whrc.state.wa.us, fax (360) 459-6461, by January 5,
2009.

Assistance for Persons with Disabilities: Contact Patty
Sorby by January 5, 2009, TTY (360) 459-6462.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To amend WAC
260-34-020 to lower the maximum allowable alcohol con-
centration for persons on horseback to 0.02%.

Reasons Supporting Proposal: Riding a horse on the
grounds of a licensed racing facility presents a number of
dangers to both the rider and other participants. Riders must
be in full control of their faculties while on horseback. The
current maximum allowable alcohol concentration of 0.08%
is insufficient to continue the agency's efforts to protect both
the human and equine participants.

Statutory Authority for Adoption: RCW 67.16.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington horse racing commis-
sion, governmental.

Name of Agency Personnel Responsible for Drafting:
Robert J. Lopez, 6326 Martin Way, Suite 209, Olympia, WA
98516-5578, (360) 459-6462; Implementation and Enforce-
ment: Robert M. Leichner, 6326 Martin Way, Suite 209,
Olympia, WA 98516-5578, (360) 459-6462.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.

November 14, 2008
R.J. Lopez
Deputy Secretary

AMENDATORY SECTION (Amending WSR 07-07-008,
filed 3/8/07, effective 4/8/07)

WAC 260-34-020 Drug and alcohol violations. No lic-
ensee or applicant, while acting in an official capacity or par-
ticipating directly in horse racing, ((shall)) will commit any
of the following violations:

(1) Be under the influence of or affected by intoxicating
liquor and/or drugs, have an alcohol concentration of 0.08
percent or higher, or have within their body any illegal con-
trolled substance while on the grounds of any licensed race
meet;

The alcohol concentration for persons on horseback may
not be 0.02 percent or higher.

(2) Engage in the illegal sale or distribution of alcohol;

(3) Engage in the illegal sale or distribution of a con-
trolled substance or possess an illegal controlled substance
with intent to deliver;

(4) Possess an illegal controlled substance;

(5) Possess on the grounds of any licensed race meet any
equipment, products or materials of any kind which are used
or intended for use in planting, propagating, cultivating,
growing, harvesting, manufacturing, compounding, convert-
ing, producing, processing, preparing, testing, analyzing,
packaging, repackaging, storing, containing, or concealing an
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illegal controlled substance, or any equipment, products or
materials of any kind, which are used or intended for use in
injecting, ingesting, inhaling or otherwise introducing into
the human body an illegal controlled substance; or

(6) Refuse to submit to blood, breath and/or urine test-
ing, when notified that such testing is conducted pursuant to
the conditions of WAC 260-34-030.

Failure to provide a blood, breath and/or urine sample
when directed or intentional contamination of the sample by
any person tested for the purpose of preventing accurate anal-
ysis of the sample, or other actions with intent to subvert the
test, ((shal)) will be considered a refusal to submit to a test.

"Controlled substance" or "drug" as used in this chapter
means any substance listed in chapter 69.50 RCW or legend
drug as defined in chapter 69.41 RCW. The presence of a
controlled substance or drug in any quantity measured by the
testing instrument establishes the presence of that substance
for the purpose of this section. The fact that a licensee or
applicant is or has been entitled to use a drug under the laws
of the state of Washington ((skal)) will not constitute a
defense against a violation for being under the influence of or
affected by intoxicating liquor and/or any drug.

WSR 08-23-050
PROPOSED RULES
HORSE RACING COMMISSION
[Filed November 14, 2008, 8:42 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
20-073.

Title of Rule and Other Identifying Information: WAC
260-40-040 Making entries and nominations.

Hearing Location(s): Auburn City Council Chambers,
25 West Main, Auburn, WA 98002, on January 8, 2009, at
9:30 a.m.

Date of Intended Adoption: January 8, 2009.

Submit Written Comments to: Robert J. Lopez, 6326
Martin Way, Suite 209, Olympia, WA 98516-5578, e-mail
rlopez@whre.state.wa.us, fax (360) 459-6461, by January 5,
2009.

Assistance for Persons with Disabilities: Contact Patty
Sorby by January 5, 2009, TTY (360) 459-6462.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To amend WAC
260-40-040 to (1) incorporates language in a current pol-
icy/interpretive statement; and (2) clarifies the many different
methods current technology affords owners and trainers in
making entries and nominations (of horses for races).

Reasons Supporting Proposal: (1) The proposal includes
language in a long-standing policy/interpretive statement into
rule; and (2) allows the owner or trainer to utilize modern
technology to make entries and nominations.

Statutory Authority for Adoption: RCW 67.16.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington horse racing commis-
sion, governmental.

Proposed
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Name of Agency Personnel Responsible for Drafting:
Robert J. Lopez, 6326 Martin Way, Suite 209, Olympia, WA
98516-5578, (360) 459-6462; Implementation and Enforce-
ment: Robert M. Leichner, 6326 Martin Way, Suite 209,
Olympia, WA 98516-5578, (360) 459-6462.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.

November 14, 2008
R.J. Lopez
Deputy Secretary

AMENDATORY SECTION (Amending WSR 07-07-010,
filed 3/8/07, effective 4/8/07)

WAC 260-40-040 Making entries and nominations.
(1) Entries and nominations must be ((maede)) submitted in
writing on the forms provided by the association and signed
by the owner, trainer or ((designee)) if designated, the jockey
agent. ((Each-asseetation-will-provide-blankforms-en—which
entries-and-deelarations-are-made:)) The racing secretary may

accept entries and nominations by telephone, facsimile or
other electronic method deemed acceptable by the associa-

tion. A telephone or electronic entry or nomination will be
confirmed promptly in writing if requested by the stewards or
the racing secretary.

() ((Entriesmay-be made by telephone-but mustbe-con-
firmed-in—writing prierto-theelosing-efentries:)) Persons

entering or nominating a horse are responsible for the accu-
racy of the information provided at the time of entry or nom-

ination.

WSR 08-23-051
PROPOSED RULES
HORSE RACING COMMISSION
[Filed November 14, 2008, 8:43 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
20-046.

Title of Rule and Other Identifying Information: WAC
260-44-150 Horseshoes.

Hearing Location(s): Auburn City Council Chambers,
25 West Main, Auburn, WA 98002, on January 8, 2009, at
9:30 a.m.

Date of Intended Adoption: January 8, 2009.

Submit Written Comments to: Robert J. Lopez, 6326
Martin Way, Suite 209, Olympia, WA 98516-5578, e-mail
rlopez@whrc.state.wa.us, fax (360) 459-6461, by January 5,
20009.

Assistance for Persons with Disabilities: Contact Patty
Sorby by January 5, 2009, TTY (360) 459-6462.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To amend WAC
260-44-150 to adopt the model rule on toe grabs from 4mm to
2mm on the front shoes of thoroughbred horses while racing
or training on any surface or conditions.

Proposed
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Reasons Supporting Proposal: In December 2007 the
agency amended this section by limiting the size of toe grabs
on the front shoes of thoroughbred horses to 4mm. Since
then, additional research has suggested that 4mm toe grabs
still presents a danger to the legs of race horses. As a result,
the Jockey Club Thoroughbred Safety Committee recom-
mended reducing the length of toe grabs from 4mm to 2mm
in an effort to reduce the risk of musculoskeletal injury.

Statutory Authority for Adoption: RCW 67.16.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington horse racing commis-
sion, governmental.

Name of Agency Personnel Responsible for Drafting:
Robert J. Lopez, 6326 Martin Way, Suite 209, Olympia, WA
98516-5578, (360) 459-6462; Implementation and Enforce-
ment: Robert M. Leichner, 6326 Martin Way, Suite 209,
Olympia, WA 98516-5578, (360) 459-6462.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.

November 14, 2008
R.J. Lopez

Deputy Secretary

AMENDATORY SECTION (Amending WSR 08-01-053,
filed 12/13/07, effective 1/13/08)

WAC 260-44-150 Horseshoes. (1) A horse starting in a
race must be fully shod with racing plates.

(2) During off-track conditions the trainer is required to
report any additional traction devices to the board of stewards
or designee.

(3) For turf racing, horses must be shod with racing
plates approved by the association.

(4) Toe grabs with a height greater than ((feur)) two mil-
limeters, worn on the front shoes of thoroughbred horses

while racing or training on any surface or conditions are pro-
hibited.

WSR 08-23-065
PROPOSED RULES
NOXIOUS WEED
CONTROL BOARD
[Filed November 17, 2008, 1:23 p.m.]

Continuance of WSR 08-20-124.

Title of Rule and Other Identifying Information: Chap-
ter 16-750 WAC, State noxious weed list and schedule of
monetary penalties, the board is proposing to amend the state
noxious weed list and state weed board meeting guidelines.

Date of Intended Adoption: December 15, 2008.

November 17, 2008
Alison Halpern

Executive Secretary
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WSR 08-23-074
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed November 18, 2008, 9:35 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
20-019.

Title of Rule and Other Identifying Information: Chap-
ter 16-30 WAC, Restricted feedlots and restricted holding
facilities.

Hearing Location(s): Kittitas County Event Center, Her-
itage Center, 512 North Poplar Street, Ellensburg, WA
98926, on December 29, 2008, at 1:00 p.m.; and at the Natu-
ral Resources Building, 1111 Washington Street S.E., First
Floor Conference Room #175A&B, Olympia, WA 98504, on
December 30, 2008, at 1:00 p.m.

Date of Intended Adoption: January 9, 2009.

Submit Written Comments to: Dannie McQueen, P.O.
Box 42560, Olympia, WA 98504, e-mail WSDARules
Comments@agr.wa.gov, fax (360) 902-2092, by 5:00 p.m.,
January 2, 2009.

Assistance for Persons with Disabilities:  Contact
WSDA receptionist by December 22, 2008, TTY (800) 833-
6388 or 711.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Washington state
has seen an increase in tuberculosis cases from cattle import-
ing into the state and entering our feedlot industry. The
department is proposing to amend chapter 16-30 WAC to
remove exceptions for certain cattle movement from
restricted feedlots. This will confine these untested animals
to the feedlot to avoid potential infection of our state's breed-
ing herds.

Reasons Supporting Proposal: These changes are neces-
sary to prevent the spread of disease in the state, to protect the
public's health and welfare, and are a part of the department's
ongoing commitment to regulatory improvement under
Executive Order 06-02, 05-03, and 97-02.

Statutory Authority for Adoption: Chapters 16.36 and
34.05 RCW.

Statute Being Implemented: Chapter 16.36 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington state department of
agriculture, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Paul Kohrs, DVM, Olympia, (360)
902-1835; and Enforcement: Leonard Eldridge, DVM,
Olympia, (360) 902-1878.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. RCW 19.85.030 (1)(a)
requires that an agency prepare a small business economic
impact statement (SBEIS) for proposed rules that impose a
more than minor cost on businesses in an industry. The
department has analyzed the economic effects of the pro-
posed revisions and has concluded that they are negligible
costs on the regulated industry and, therefore, a formal
SBEIS is not required.
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A cost-benefit analysis is not required under RCW
34.05.328. The Washington state department of agriculture
is not a listed agency under RCW 34.05.328 (5)(a)(1).

November 18, 2008
Leonard E. Eldridge, DVM

State Veterinarian

AMENDATORY SECTION (Amending WSR 08-01-095,
filed 12/17/07, effective 1/17/08)

WAC 16-30-030 Conditions of permit to operate a
restricted feedlot. The operator of a restricted feedlot must
abide by the following conditions:

(1) There ((may)) shall be no contact between animals
not also similarly restricted.

(2)((€a))) No cattle((;exeeptfor-bruceHosis—vaceinated
females;may)) shall be removed from the restricted feedlot
except to a federally inspected slaughter plant, a slaughter
plant of like status, or a restricted feedlot of like status ((erte

a-lieensed publicivestoek-market-where-they-will-be-mas

(3) The restricted feedlot will be maintained in a ((sani-
tary)) condition that follows common industry practices to
mitigate disease risk.

(4) The department will be notified immediately of any
outbreak of any infectious or contagious disease.

(5) The disposal of dead livestock will be in accordance
with the laws relating to the disposal of dead livestock and in
accordance with chapter 16-25 WAC.

(6) Accurate records will be kept for six years account-
ing for all cattle entering and leaving the restricted feedlot.

(7) Proper facilities shall be provided for inspection of
brands, branding, and identification of cattle.

WSR 08-23-075
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed November 18, 2008, 9:37 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
20-020.

Title of Rule and Other Identifying Information: Chap-
ter 16-86 WAC, Cattle and bison diseases in Washington
state.

Hearing Location(s): Kittitas County Event Center, Her-
itage Center, 512 North Poplar Street, Ellensburg, WA

Proposed
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98926, on December 29, 2008, at 9:00 a.m.; and at the Natu-
ral Resources Building, 1111 Washington Street S.E., First
Floor Conference Room #175A&B, Olympia, WA 98504, on
December 30, 2008, at 1:00 p.m.

Date of Intended Adoption: January 9, 2009.

Submit Written Comments to: Dannie McQueen, P.O.
Box 42560, Olympia, WA 98504, e-mail WSDARules
Comments@agr.wa.gov, fax (360) 902-2092, by 5:00 p.m.,
January 2, 2009.

Assistance for Persons with Disabilities:  Contact
WSDA receptionist by December 22, 2008, TTY (800) 833-
6388 or 711.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Washington state
has seen an increase in tuberculosis cases from cattle
imported into this state. The United States Department of
Agriculture's Tuberculosis Uniform Methods and Rules now
have standards for tuberculosis responder detection rates for
private veterinarians performing caudal fold testing. Wash-
ington must meet these standards to assure proper testing
measures are in place to protect the industry. The Washing-
ton state department of agriculture (WSDA) is proposing
rules to require training for private veterinarians who perform
tuberculosis testing.

Reasons Supporting Proposal: By requiring that private
veterinarians are properly trained to perform tuberculosis
caudal fold tests, the state of Washington will meet the stan-
dards required under the United States Department of Agri-
culture's Tuberculosis Uniform Methods and Rules and will
help protect the livestock industry and the public's health.

Statutory Authority for Adoption: Chapters 16.36 and
34.05 RCW.

Statute Being Implemented: Chapter 16.36 RCW.

Rule is necessary because of federal law, [no further
information supplied by agency].

Name of Proponent: WSDA, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Paul Kohrs, DVM, Olympia, (360)
902-1835; and Enforcement: Leonard Eldridge, DVM,
Olympia, (360) 902-1878.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. RCW 19.85.030 (1)(a)
requires that an agency prepare a small business economic
impact statement (SBEIS) for proposed rules that impose a
more than minor cost on businesses in an industry. The
department has analyzed the economic effects of the pro-
posed revisions and has concluded that they are negligible
costs on the regulated industry and, therefore, a formal
SBEIS is not required.

A cost-benefit analysis is not required under RCW
34.05.328. The WSDA is not a listed agency under RCW
34.05.328 (5)(a)(i).

November 18, 2008
Leonard E. Eldridge, DVM
State Veterinarian

Proposed
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AMENDATORY SECTION (Amending WSR 08-01-094,
filed 12/17/07, effective 1/17/08)

WAC 16-86-005 Definitions. In addition to the defini-
tions found in RCW 16.36.005, the following definitions
apply to this chapter:

"Accredited veterinarian" means a veterinarian licensed
to practice veterinary medicine, surgery, and dentistry in the
state of Washington and approved by the United States
Department of Agriculture (USDA) Veterinary Services to
participate in state-federal cooperative programs.

"Breed registry tattoo" means individual registry tattoos
issued by breed associations.

"Brucellosis vaccine" means only those Brucella abortus
products that are approved by and produced under license of
the USDA for injection into cattle to enhance their resistance
to brucellosis.

U

'Department” means the Washington state department of
agriculture (WSDA).

"Director" means the director of WSDA or the director's
authorized representative.

"Official calfhood vaccinate" means female cattle
between four and twelve months of age that are vaccinated
with brucellosis vaccine at a calfhood dose (2cc subcutane-
ously).

"Official identification" means identifying an animal or
group of animals using devices or methods approved by the
director, including, but not limited to, official tags, unique
breed registry tattoos, and registered brands when accompa-
nied by a certificate of inspection from a brand inspection
authority who is recognized by the director.

"Official Washington mature vaccinate" means female
cattle over the age of twelve months that are native to Wash-
ington state, or originate from other class free states or coun-
tries to be determined on a case-by-case investigation by the
director, and vaccinated with a reduced dose of brucellosis
vaccine (0.25cc subcutaneously) under directions issued by
the director.

"Premises" means a location or physical address.

"Timed events" means competitive events that take place
where time elapsed is the factor that determines the placing of
individuals competing in the event.

"USDA" means the United States Department of Agri-
culture.

"Vaccination tattoo" means a tattoo in the right ear bear-
ing the United States registered shield and V preceded by a
number indicating the quarter of the year and followed by a
number corresponding to the last digit of the year in which
the animal was vaccinated with strain 19 Brucella vaccine.
For strain RB-51 calfthood vaccination, an R precedes the
shield and V. In the case of strain RB-51 mature vaccination,
an M precedes the shield and V. For strain RB-51 vaccinates,
the last number of the tattoo corresponds to the last digit of
the year in which vaccine was administered.

NEW SECTION

WAC 16-86-125 Duties of accredited veterinarians—
Training requirement for veterinarians performing
tuberculosis testing in cattle and bison. (1) All testing of
cattle or bison in Washington state for tuberculosis shall be
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performed by a veterinarian accredited by the United State
Department of Agriculture, Animal and Plant Health Inspec-
tion Service (USDA APHIS). In addition, all accredited vet-
erinarians testing cattle or bison in Washington state for
tuberculosis are required to successfully complete training in
tuberculosis testing procedures provided by USDA or the
department. Accredited veterinarians who have not success-
fully completed the training by April 30, 2010, may not per-
form official tuberculosis testing of cattle or bison in Wash-
ington state. A schedule of training opportunities is available
by contacting the department at:

Washington State Department of Agriculture
Animal Services Division

1111 Washington Street S.E.

P.O. Box 42577

Olympia, Washington 98504-2577
360-902-1878.

(2) The department may review the testing results and
other records associated with tuberculosis testing of cattle or
bison by accredited veterinarians in Washington state. In the
event that the response rates reported by an accredited veter-
inarian do not meet the response rates standards established
in Appendix C of the Bovine Tuberculosis Eradication Uni-
form Methods and Rules, effective January 1, 2005 (adopted
in WAC 16-86-120), the director may require additional
training or may refuse to accept the testing of cattle or bison
for tuberculosis performed by that veterinarian.

WSR 08-23-076
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed November 18, 2008, 9:38 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
14-059.

Title of Rule and Other Identifying Information: Chap-
ter 16-90 WAC, Penalty schedule.

Hearing Location(s): Kittitas County Event Center, Her-
itage Center, 512 North Poplar Street, Ellensburg, WA
98926, on December 29, 2008, at 10:00 a.m.; and at the Nat-
ural Resources Building, 1111 Washington Street S.E., First
Floor Conference Room #175A&B, Olympia, WA 98504, on
December 30, 2008, at 10:00 a.m.

Date of Intended Adoption: January 9, 2009.

Submit Written Comments to: Dannie McQueen, P.O.
Box 42560, Olympia, WA 98504, e-mail WSDARules
Comments@agr.wa.gov, fax (360) 902-2092, by 5:00 p.m.,
January 2, 2009.

Assistance for Persons with Disabilities:  Contact
WSDA receptionist by December 22, 2008, TTY (800) 833-
6388 or 711.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: During the 2007
legislative session, the Washington state department of agri-
culture was given authority to assess civil penalties for viola-
tions of chapter 16.36 RCW and rules adopted under the
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chapter. The department is proposing to develop a new chap-
ter within Title 16 WAC that would describe the department's
process in assessing penalties, the types of violations, and the
monetary amount per violation.

Reasons Supporting Proposal: Having the ability to
assess civil penalties for violations of chapter 16.36 RCW
will serve as a deterrent for further violations of the state's
animal health requirements, which will protect Washington
state's livestock industry and the health, safety, and welfare
of the state's citizens.

Statutory Authority for Adoption: Chapters 16.36 and
34.05 RCW.

Statute Being Implemented: Chapter 16.36 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington state department of
agriculture, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Paul Kohrs, DVM, Olympia, (360)
902-1835; and Enforcement: Leonard Eldridge, DVM,
Olympia, (360) 902-1878.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. RCW 19.85.030 (1)(a)
requires that an agency prepare a small business economic
impact statement (SBEIS) for proposed rules that impose a
more than minor cost on businesses in an industry. The
department has analyzed the economic effects of the pro-
posed revisions and has concluded that they are negligible
costs on the regulated industry and, therefore, a formal
SBEIS is not required.

A cost-benefit analysis is not required under RCW
34.05.328. The Washington state department of agriculture
is not a listed agency under RCW 34.05.328 (5)(a)(1).

November 18, 2008
Leonard E. Eldridge, DVM
State Veterinarian

Chapter 16-90 WAC

PENALTY SCHEDULE

NEW SECTION

WAC 16-90-005 Purpose. The purpose of this chapter
is to provide for fair and uniform determination of penalties
issued under RCW 16.36.113 and to provide for fair and uni-
form actions taken in relation to permits or licenses issued by
the department as a result of violations of chapter 16.36 RCW
and the rules adopted under that statute.

NEW SECTION

WAC 16-90-010 Penalty outline. (1) In accordance
with RCW 16.36.113, any person who violates chapter 16.36
RCW or the rules adopted under that statute may be subject to
a civil penalty in an amount of not more than one thousand
dollars for each violation.

(2) Each violation is a separate and distinct offense. Pen-
alties may be assessed per violation or per head when pertain-
ing to animals, depending on the unique circumstances of the

Proposed
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violation(s). Every person who, through an act of commis-
sion or omission, procures, aids, or abets in the violation is in
violation and may be subject to a civil penalty. When a per-
son has committed multiple violations, the violations are
cumulative for purposes of calculating the appropriate pen-
alty. Penalties will be added together.

(3) Moneys collected from civil penalty payments will
be deposited in the state general fund.

(4) Nothing in this chapter shall prevent the department
from:

(a) Choosing not to pursue a civil penalty, permit or
license denial, suspension, or revocation;

(b) Issuing a notice of correction in lieu of pursuing a
civil penalty, permit or license denial, suspension, or revoca-
tion;

(c) Negotiating settlement(s) of cases on such terms and
for reasons as it deems appropriate.

(5) A prior violation covered by a settlement agreement
may be used by the department for the purpose of determin-
ing the appropriate penalty for future violations, if not pro-
hibited by the agreement.

(6) A violation committed during a period when an indi-
vidual's permit or license is suspended or revoked may be
subject to the maximum civil penalty of one thousand dollars
or revocation of the permit or license for a period of up to five
years. A violation committed by an unlicensed or unpermit-
ted person is subject to the provisions of this chapter.

(7) The department may also choose to refer a violation
to any federal, state or county authority with jurisdiction over
the activities in question.

NEW SECTION

WAC 16-90-015 Revoking, suspending, or denying a
permit or license. (1) The department retains the sole discre-
tion to determine when a permit or license should be revoked
or suspended. In circumstances where the department deter-
mines revocation to be appropriate, the period of revocation
shall be determined at the discretion of the department, but in
no instance shall the revocation exceed five years.

(2) The department may deny an applicant a permit or
license when the applicant has committed a violation of chap-
ter 16.36 RCW or the rules adopted under the chapter. In cir-
cumstances where the department determines denial to be
appropriate, the period of denial shall not exceed five years.

(3) Nothing shall prevent the department from denying
an applicant a permit or license when the applicant has an
outstanding civil penalty owed to the department from a pre-
vious violation of any statute or rule under the jurisdiction of
the department.

(4) The department may, at its discretion, suspend a per-
mit or license without also seeking a civil penalty. Such cir-
cumstances include, but are not limited to, those incidents
where a civil penalty is not available as an appropriate pen-
alty pursuant to RCW 43.05.110.

NEW SECTION

WAC 16-90-020 Issuance of a civil penalty without
first issuing a notice of correction. (1) Pursuant to RCW
43.05.100, a notice of correction may be issued by the depart-
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ment when they become aware of conditions and/or conduct
that are not in compliance with the applicable laws and rules
enforced by the department.

(2) The department may assess a civil penalty without
first issuing a notice of correction in accordance with RCW
43.05.110.

NEW SECTION

WAC 16-90-030 Penalty schedule. (1) The following
penalty schedule will be used for violations of Washington
state animal health laws and rules, including chapter 16.36
RCW and the rules adopted under that statute. The level of
civil penalty is determined by the number of prior civil pen-
alties the person has received in the past ten years excluding
notices of correction.

Procedural Disease
Violation Violations Violations
First $150.00 $250.00
Second $350.00 $650.00
Third and $1,000.00 $1,000.00
subsequent

(2) Procedural violations: A "procedural violation" is a
violation of the administrative functions associated with state
import regulations where the violation did not cause a threat
to Washington state's livestock industry. Procedural viola-
tions include but are not limited to violations of the following
statutes and rules:

WAC 16-54-030 Certificate of veterinary inspection,
and entry permit requirements.

WAC 16-54-032 Certificate of veterinary inspection—
Required information.

WAC 16-54-068 Restrictions.

WAC 16-54-082 Domestic bovine animals—Importa-
tion requirements.

WAC 16-54-088 Temporary grazing permits.

WAC 16-54-105 Llamas and alpacas.

WAC 16-54-160 Birds other than poultry—Importation
and testing requirements.

WAC 16-54-180 Wild and exotic animals and birds—
Importation and testing requirements.

Chapter 16-74 WAC Livestock testing—Duties of own-
ers.

WAC 16-80-045 Identification of swine.

WAC 16-86-017 Grazing permits.

(3) Discase violations: A "disease violation" is a viola-
tion of animal health statute and rules that cause a threat to
Washington state's livestock industry and include the failure
to obtain required testing and vaccinations prior to entry into
Washington state. Disease violations include, but are not
limited to, violations of the following statutes and rules:

RCW 16.36.105 Swine, garbage feeding, license—
Application—Fee—Inspection.

Chapter 16-25 WAC Disposal of dead livestock.

Chapter 16-42 WAC Biological products.

WAC 16-54-025 Transporting livestock—Sanitary
requirements.

WAC 16-54-028 Testing procedure requirements.



Washington State Register, Issue 08-23

WAC 16-54-065 Prohibited entries.

WAC 16-54-068(4) - proof of current rabies vaccination.

WAC 16-54-071 Domestic equine and equine reproduc-
tive products—Importation requirements.

WAC 16-54-083 Domestic and foreign bovine brucello-
sis requirements.

WAC 16-54-085 Domestic bovine tuberculosis require-
ments.

WAC 16-54-086 Bovine trichomoniasis requirements.

WAC 16-54-090 Goats—Importation and testing
requirements.

WAC 16-54-101 Sheep—Importation and testing
requirements.

WAC 16-54-111 Swine—Importation and testing
requirements.

WAC 16-54-145 Poultry and game birds, including
ratites—Importation and testing requirements.

Chapter 16-59 WAC Avian diseases in Washington
state.

Chapter 16-70 WAC Animal disease—Reporting.

Chapter 16-71 WAC Equine infectious anemia.

WAC 16-80-025 Disinfecting premises.

WAC 16-80-030 Disinfecting vehicles.

WAC 16-86-015 Change of ownership requirements for
cattle and bison in Washington.

WAC 16-86-026 Brucellosis testing requirements for
raw milk dairies.

WAC 16-86-110 Q fever testing requirements for raw
milk dairies.

WAC 16-86-130 Cattle used in rodeo or timed events.

WAC 16-86-140 Tuberculosis testing requirements for
raw milk dairies.

WAC 16-89-022 Scrapie identification of sheep and
goats.

WAC 16-89-090 Destruction and disposal of scrapie
infected animals or flocks.

WAC 16-89-120 Concealing the disease.

WAC 16-89-150 Brucellosis testing for sheep and goat
dairies.

WAC 16-89-170 Q fever testing requirements for sheep
and goat dairies.

WAC 16-89-180 Tuberculosis testing for goat dairies.

(4) A one thousand dollar civil penalty will be issued
regardless of the number of prior violations for a violation of
the following:

(a) Chapter 16-30 WAC Restricted feedlots and
restricted holding facilities;

(b) WAC 16-54-071 (13) and (14) - piroplasmosis;

(¢) WAC 16-54-111 Swine—Importation and testing
requirements;

(d) WAC 16-54-180 Wild and exotic animals and
birds—Importation and testing requirements;

(e) WAC 16-80-015 Sale of quarantined animals;

(f) WAC 16-80-040 Vaccination;

(g) WAC 16-80-047 Mandatory reporting of suspected
pseudorabies;

(h) Importation of a foreign animal disease or "trans-
boundary" diseased animal. A transboundary animal disease
is a disease that has been eradicated within the borders of the
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United States that would cause an economic loss if detected,;
and

(i) All quarantine and hold order violations under chapter
16.36 RCW. The department may assess a civil penalty for
these violations without first issuing a notice of correction in
accordance with RCW 43.05.110.

(5) Mitigating factors: The department reserves the right
to decrease the civil penalty assessed for a violation by up to
one hundred dollars in circumstances that include, but are not
limited to, voluntary disclosure of a violation, or voluntary
taking of remedial measures that would result in increased
public protection and a decreased likelihood that the violation
will be repeated.

(6) Aggravating factors: The department reserves the
right to increase the civil penalty assessed for a violation by
up to five hundred dollars, not to exceed one thousand dollars
per violation. Circumstances may include, but are not limited
to, situations where the violator knowingly commits a viola-
tion, where the civil penalty assessed is not substantially
equivalent to the violator's economic benefit derived from the
violation, the high magnitude of the hard, or potential harm to
humans, animals, or property caused by the violation, the
similarity of the current alleged violation to previous viola-
tions committed within the past ten years, or the extent to
which the alleged violation is part of a pattern of the same or
substantially similar conduct.

WSR 08-23-078
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed November 18, 2008, 9:43 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
20-023.

Title of Rule and Other Identifying Information: Chap-
ter 16-91 WAC, Requested animal services and holding facil-
ities—Fees.

Hearing Location(s): Kittitas County Event Center, Her-
itage Center, 512 North Poplar Street, Ellensburg, WA
98926, on December 29, 2008, at 2:00 p.m.; and at the Natu-
ral Resources Building, 1111 Washington Street S.E., First
Floor Conference Room #175A&B, Olympia, WA 98504, on
December 30, 2008, at 2:00 p.m.

Date of Intended Adoption: January 9, 2009.

Submit Written Comments to: Dannie McQueen, P.O.
Box 42560, Olympia, WA 98504, e-mail WSDARules
Comments@agr.wa.gov, fax (360) 902-2092, by 5:00 p.m.,
January 2, 2009.

Assistance for Persons with Disabilities:  Contact
WSDA receptionist by December 22, 2008, TTY (800) 833-
6388 or 711.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: During the 2008
legislative session, the Washington state department of agri-
culture (WSDA) was given authority to establish fees by rule
for certain requested services; (1) establishment and inspec-
tion of animal holding facilities; (2) inspection and monitor-
ing of animals in animal holding facilities; and (3) special
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inspections of animals or facilities at the request of the
owner. The department is proposing to develop a new chap-
ter within Title 16 WAC that would describe the department's
process in assessing fees for such requested services.

Reasons Supporting Proposal: In chapter 16.36 RCW,
WSDA is given the authority to supervise the prevention of
the spread and the suppression of infectious, contagious,
communicable, and dangerous diseases affecting animals
within, in transit through, and imported into the state of
Washington. To provide additional tools to accomplish this
mission, individuals representing the Washington state live-
stock and poultry industry went before the 2008 legislature
and requested that the WSDA receive statutory authority to
establish in rule an equitable fee-for-service schedule for
requested monitoring and oversight services by the WSDA
animal services program. The ability to provide these
requested services will continue to protect Washington state's
livestock industry and the health, safety, and welfare of the
state's citizens.

Statutory Authority for Adoption: Chapters 16.36 and
34.05 RCW.

Statute Being Implemented: Chapter 16.36 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington state department of
agriculture, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Paul Kohrs, DVM, Olympia, (360)
902-1835; and Enforcement: Leonard Eldridge, DVM,
Olympia, (360) 902-1878.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

In chapter 16.36 RCW, the WSDA is given the authority
to supervise the prevention of the spread and the suppression
of infectious, contagious, communicable, and dangerous dis-
eases affecting animals within, in transit through, and
imported into the state of Washington.

To provide additional tools to accomplish this vital mis-
sion, individuals representing the Washington state livestock
and poultry industry went before the 2008 legislature and
requested that the WSDA receive statutory authority to estab-
lish in rule an equitable fee-for-service schedule for
requested monitoring and oversight services by the WSDA
animal services program. RCW 16.36.023 passed by the
2008 legislature in EHB 3381 states:

RCW 16.36.023 Fees—Rules.

(1) The director may adopt rules establishing fees for:

(a) The establishment and inspection of animal holding
facilities authorized under this chapter;

(b) The inspection and monitoring of animals in autho-
rized animal holding facilities; and

(c) Special inspections of animals or animal facilities
that the director may provide at the request of the animal
owner or interested persons.

(2) The fees shall, as closely as practicable, cover the
cost of the service provided.
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(3) All fees collected under this section shall be depos-
ited in an account in the agricultural local fund and used to
carry out the purposes of this chapter.

L. Poultry Industry: Washington state had become out
of compliance with the national poultry improvement plan
(NPIP), a voluntary program under the USDA. Lack of com-
pliance became a concern as the threat of avian influenza to
poultry increased and it became clear that NPIP regulations
had been modified. Also, in the past, the department did not
have available staff and funding resources to document NPIP
compliance.

Washington state is currently in compliance with NPIP.
However, without the fee-for-service schedule, WSDA will
not have the resources available to stay NPIP compliant.

NPIP compliance is beneficial to the Washington state
poultry industry for the following reasons:

(a) The flocks of producers are tested and monitored on
aregular basis. This testing and monitoring allows producers
to send poultry products out of state and streamlines the ship-
ping process. There are different levels of NPIP certification,
which provides purchasers with assurance that Washington
poultry products meet the NPIP standards.

(b) If Washington is NPIP compliant, USDA will indem-
nify 100% of the cost of euthanasia, cleanup, disinfection
and disposal in the event of a major poultry disease outbreak
in the state.

However, if Washington state is not NPIP compliant,
USDA will indemnify producers at the rate of 25% of the
cost of the birds only. The poultry industry can suffer severe
economic impacts due to disease outbreak. An exotic New-
castle disease (END) outbreak in California in 2002 cost pro-
ducers an estimated $145 million.

In 2002, the poultry/egg industry was valued at $145
million (that number appears to be a low estimate and 2007
NASS statistical information is not yet available for confir-
mation). Costs of depopulation are extrapolated from the
2002 END response report. Based on the total cost of the
response and number of birds depopulated, it turned out to be
~ $40.00 per bird. Taking into account a 2% annual inflation
factor, in 2008 it would come to ~ $45.00 per bird. It is esti-
mated that the number of birds in the commercial industry to
be close to eight million. The cost of a response including
depopulation plus cleanup and disposal for the commercial
industry would therefore be estimated at $350 million
(USDA).

Washington's poultry industry is a $169 million dollar
industry commercially and a $1.3 million dollar noncom-
mercial industry annually. The poultry producers in Wash-
ington see NPIP compliance as necessary to survive a disease
outbreak, such as avian influenza. Should a disease outbreak
occur requiring flocks to be euthanized, USDA would pro-
vide 100% indemnification funding. This funding would
allow a devastated poultry industry to quickly recover. The
lack of NPIP compliance would mean that the USDA indem-
nity amount would only be 25% of the cost of birds only and
there would be no funding for cleanup, disinfection and dis-
posal funds provided.

WSDA is receiving requests from the poultry industry to
perform NPIP required tests and monitoring, but, as stated
above, the department currently lacks the funding to perform
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these services. Prior to the passage of this legislation, the
funds to perform testing have been limited and have been
placing a financial strain on the WSDA animal health pro-
gram, both in terms of staff and budget resources. Implemen-
tation of the proposed rule will allow WSDA to perform vital
services for the poultry industry.

Estimated costs of proposed rule to small poultry
producers: Comparison of costs of NPIP inspections with
other states is difficult. The NPIP inspection fees in other
states vary widely, from $25.00 to $200 per hour plus the cost
of the testing. WSDA used the following information to
determine projected costs of NPIP in Washington:

*  Forty-eight NPIP flocks have registered with the
WSDA animal health program, and the industry is
growing.

o Thirty-eight of that total are small poultry produc-
ers.

*  The remaining producers are eight large poultry pro-
ducers and two hatcheries. These producers main-
tain compliance using their own trained personnel;
the thirty-eight small poultry producers will be the
most likely requestors of WSDA services.

e The average NPIP inspection will take approxi-
mately 30-60 minutes. The number of birds that
need to be tested for an official statistical sample
depends upon the size of the flock. It takes about
two minutes to test each bird (thirty birds/hour).

Compliance Requirements: The proposed fee-for-ser-
vice schedule does not contain any compliance requirements
and will only apply to requested services for NPIP inspec-
tions. NPIP compliance is voluntary and not mandated by
state or federal law.

Professional Services Required to Comply: WSDA
does not anticipate that the proposed rule will create any need
for additional professional services.

Cost of Compliance: The only cost for poultry produc-
ers will be the cost of requested NPIP inspections.

Other actions taken by the department that will con-
tain costs:

*  WSDA staff combining trips with other inspections
and offering the requesting party the option to take
advantage of doing several inspections in the same
day, if scheduling permits.

e Use of electronic communication, recordkeeping
and filing wherever possible will streamline the
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inspection and notification process, thus decreasing
the cost of inspection. WSDA will pass these cost
reductions on to the requesting producer.

I1. Livestock Industry and Livestock Owners: Wash-
ington state has a vital and growing livestock industry, the
value of which in Washington state is $1.6 billion. This
industry growth has placed additional financial burdens on
WSDA because the industry wants WSDA to monitor live-
stock import activities so that diseases such as tuberculosis
(TB), brucellosis, bovine spongiform encephalopathy (BSE),
and foot and mouth disease are not introduced into the state.

a. BSE is a disease of adult cattle, but they are exposed at
a young age. The border between U.S. and Canada had been
closed to adult breeding cattle due to the BSE positive cow
found in Washington in December 2003. WSDA monitoring
became especially critical after the U.S./Canadian border
reopened on November 17, 2007, to breeding cattle born after
March 1, 1999, as several recent BSE cases in Canada were
born after March 1, 1999. When the U.S./Canadian border
opened, monitoring became critical to determine the origin
[of] the livestock for trace-back purposes.

To understand the economic impact of BSE, the one ille-
gally imported cow into Washington in December 2003 cost
(at a minimum) $11 billion to the national beef industry and
the costs are still being tallied. The economic loss is mainly
due to markets that are still closed to U.S. beef imports.

b. Washington state has been free of TB and brucellosis
for over twenty years. When a case of these diseases are
found in a state, it loses its USDA TB-free or brucellosis-free
status and USDA places mandatory testing requirements
upon the affected state. This creates a financial burden on the
industry because producers have to pay for additional testing
and handling fees and the value of the animal drops at point
of sale by an estimated $0.06 - $0.10 cents per pound.

Once a state loses its TB or brucellosis "free" status, it is
difficult to get back because the disease is very difficult to
eradicate. The timeframe to regain free status depends upon
the necessary investigations and the ability to trace the move-
ment of livestock.

The table below describes the potential economic impact
of some states that have lost either their TB or brucellosis sta-
tus. The economic impact of the fee for service would be
economically insignificant as compared to the loss of the
"free" status for the industry as a whole.

Industry Value Testing Impact $ Lost Value @ Point of Sale
State Disease (Estimate) (Lost Status) (Lost Status) Depopulation

Washington Tuberculosis $1.6 billion

(Disease Free)

New Mexico Tuberculosis $3 billion $6 - $8 per head $.05 - $.10 per pound $22 million

(Lost Status) Testing only Example: 600 pound animal (USDA)
would decrease to $30 - $60 per

USDA FY 2007 head

Minnesota Tuberculosis $2 billion $6 - $8 per head $.05 - $.10 per pound $6 million

(Lost Status) Testing only Example: 600 pound animal (State legislature buy-
would decrease to $30 - $60 per out program: $75.00

USDA FY 2008 head per head)
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Industry Value Testing Impact $ Lost Value @ Point of Sale
State Disease (Estimate) (Lost Status) (Lost Status) Depopulation
California Tuberculosis $6.0 billion $6 - $8 per head $.05 - $.10 per pound $55 million (USDA)
(Lost Status) Testing only Example: 600 pound animal
would decrease to $30 - $60 per
USDA FY '08-'09 head
Montana Brucellosis $1 billion $6 - $8 per head $.05 - $.10 per pound
(Lost Status) $80 million Example: 600 pound animal
would decrease to $30 - $60 per
USDA FY 2008 head

c¢. Another major concern is the potential for an acciden-
tal or intentional introduction of a foreign animal disease,
such as foot and mouth disease, into the state. It has been
estimated that for each hour this disease goes undetected it
will cost the U.S. economy $10 million. The proposed rule
will allow WSDA to better monitor livestock imports and
reduce the risk to industry.

Estimated costs of proposed rule to small livestock
businesses: Under WSDA rules, industry may establish
restricted holding facilities. The holding facilities provide
industry with additional flexibility in meeting Washington
state animal import requirements. Use of such a facility is not
mandatory and producers always have the option of meeting
import requirements prior to entry. The proposed rule will
allow WSDA to recover the costs associated with monitoring
restricted holding facilities.

1. It is estimated that four to six restricted holding facili-
ties will be established for tuberculosis and brucellosis test-
ing and vaccination. The holding facilities will provide a
place for requested services and will not be used to address
import violations. The need for these holding facilities has
increased with the reopening of the U.S./Canada border to
breeding cattle. WSDA oversight is necessary to ensure that
imports meet Washington state's animal health import
requirements.

WSDA currently oversees one restricted holding facility.
This holding facility requires an average of three inspections
per month (twelve hours and three hundred miles) plus the
time to process and ship samples. WSDA anticipates the
demand for holding facilities will grow and, therefore, the
resources necessary to service them will need to expand.

2. In a very limited number of cases the department may
need to extend the life of a quarantine beyond the typical test-
ing requirements that release a quarantine. Quarantines do
not disproportionately impact small businesses. The depart-
ment may find it necessary to make regular visits to ensure
that conditions of the quarantine are being followed and the
health of the animal(s) is being maintained. These costs may
include time and mileage necessary for regular surveillance
on the quarantine to ensure biosecurity and isolation proto-
cols are being adhered to, observation of testing or treatment
of animals to satisfy chain of custody requirements are met
and general evaluation of the health of the animal(s).

Compliance Requirements: The proposed fee-for-ser-
vice schedule does not affect importation compliance
requirements. In actuality, when requested by the producer,
the fee-for-service option makes interstate health require-
ment compliance easier. The fee-for-service implementation
will apply to requested services only.
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Professional Services Required to Comply: WSDA
does not anticipate that the proposed rule will create any need
for additional professional services.

Cost of Compliance: The cost of establishing a
restricted holding facility will include the initial application
fee, annual renewal fee, and the cost of inspections to monitor
compliance.

Other actions taken by the department that will con-
tain costs:

*  WSDA combining trips with other inspections and
offering the requesting party the option to take
advantage of doing several inspections in the same
day, if scheduling permits.

* Incase an extended quarantine is needed, the depart-
ment will always strive to offer other options to the
owner/producer that would allow the release of the
quarantine without long-term supervision and the
costs associated with it.

II1. Equine (Horse) Industry and Horse Owners (the
value of equine sales in Washington state, according to the
2002 census of agriculture, is totaled at $18.6 million):

When horses are imported from out-of-country, the
USDA requires that those horses be channeled through a con-
tagious equine merits (CEM) facility to ensure the health of
the horses imported and to prevent the introduction of CEM.
CEM is a contagious equine disease spread by infected mares
and stallions through breeding practices.

Currently, two holding facilities are convenient to Wash-
ington state horse owners, one in California and one in Ore-
gon. Each facility has a waiting list for their use.

The equine industry has requested the establishment of
this type of facility in Washington state. This would require
inspection, approval, testing and monitoring by WSDA ani-
mal services program to meet USDA requirements.

A CEM quarantine facility in Washington state would
require a significant amount of oversight by WSDA to main-
tain the level of biosecurity necessary to protect the state's
equine industry. And while these facilities benefit and pro-
tect the equine industry as a whole, the department would
provide the inspection, approval, testing and monitoring
needed to establish and maintain a CEM quarantine facility
only at the request of an individual or group.

Estimated costs of proposed rule to small equine busi-
nesses:

e TItislikely that only one or two CEM facilities would
be established in Washington in the foreseeable
future.

*  California and Kentucky currently oversee USDA-
approved facilities and these states expend consider-
able time and resources overseeing the facilities.
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*  Depending on the number and location of the facili-
ties, requested services would involve WSDA staff
mileage traveling to the facilities and staff time
spent inspecting and monitoring these facilities'
records. Staff time is estimated to be an average of
twelve to eighteen hours per week, the estimates, of
which, are based upon other states' experience.
Mileage costs would depend on the location of the
facility. Staff costs would increase if evenings or
weekend visits are required.

Mitigation and other options available to industry to
reduce costs:

* A CEM facility would be a benefit to the Washing-
ton equine industry as residents who import horses
would be able to use a local CEM facility rather than
sending their animals to another states' holding
facility.

o Itis likely that the majority of users of a CEM facil-
ity would be individual horse owners rather than
small businesses. The proposed rule would not dis-
proportionately impact small businesses.

Other actions taken by the department that will con-
tain costs:

e In order to reduce costs, WSDA would strive to
combine trips with other inspections and offering
the requesting party the option to take advantage of
doing several inspections in the same day, if sched-
uling permits.

CONCLUSION: This analysis has been performed to
determine whether the proposed rules WILL have an eco-
nomic impact on small livestock and poultry producers and
whether a small business economic impact statement is
required in accordance with chapter 19.85 RCW, the Regula-
tory Fairness Act.

While it has been concluded that it is questionable
whether a small business economic impact statement is
required for the proposed rule (based upon some of the rea-
sons outlined below), the department is filing this document
as a small business economic impact statement as it has iden-
tified measures to mitigate costs when industry requests
department services.

Reasons:

»  Affected small businesses are not required to use the
services provided by WSDA. There are other
options available to the public to comply with Wash-
ington state animal health laws.

*  The fees are only charged when a party requests cer-
tain services from the WSDA animal services pro-
gram.

*  Washington is not required to establish an equine
quarantine facility for contagious equine merits.
Testing and quarantine facilities are available in
other states.

*  WSDA does not anticipate that the proposed rule
will create a need for additional professional ser-
vices.

o Itis likely that the majority of users of a CEM facil-
ity would be individual horse owners rather than
small businesses.
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»  Private veterinary practitioners are available to pro-
vide services to ensure poultry and/or livestock are
in compliance with Washington state animal health
laws.

* Parties bringing poultry and/or livestock into the
state of Washington can seek services to ensure
compliance with animal health laws prior to bring-
ing respective animals into Washington.

There are economic and logistical benefits to Wash-
ington livestock, equine, and poultry owners:

e If Washington is NPIP compliant, USDA will
indemnify 100% of the cost of euthanasia, cleanup,
disinfection and disposal in the event of a major
poultry disease outbreak in the state.

* A CEM facility would be a benefit to the Washing-
ton equine industry as residents who import horses
would be able to use a local CEM facility rather than
sending their animals to another states' holding
facility.

*  Washington state has been free of TB and brucello-
sis for over twenty years. Should a case of these dis-
eases be found in a state, that state loses its USDA
TB-free or brucellosis-free status and USDA places
mandatory testing requirements upon the affected
state. This creates a financial burden on the industry
because producers have to pay for additional testing
and handling fees; and the value of the animal drops
at point of sale by an estimated $0.06 - $.10 cents
per pound.

e Itis difficult to determine the cost per hour for a pri-
vate veterinarian as each circumstance is unique.
One estimate received for a simple appointment is
averaged at $40 to $45 per appointment. It is esti-
mated that the time spent by the private veterinarian
for the appointment is ten to fifteen minutes. There-
fore, using this estimate, one hour of a private veter-
inarian's time would be conservatively estimated at
$160.00. The department's veterinarian service time
is $85/hour.

Mitigation and other actions identified to contain
costs:

*  WSDA may combine trips with other inspections
and offering the requesting party the option to take
advantage of doing several inspections in the same
day, if scheduling permits.

* In the case of the need for an extended quarantine,
the department will always strive to offer other
options to the owner/producer that would allow the
release of the quarantine without long-term supervi-
sion and the costs associated with it.

A copy of the statement may be obtained by contacting
Lynn Briscoe, P.O. Box 42560, 1111 Washington Street S.E.,
Olympia, WA, phone (360) 902-1987, fax (360) 902-2087, e-
mail Ibriscoe@agr.wa.gov.

Proposed
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A cost-benefit analysis is not required under RCW
34.05.328. The WSDA is not a listed agency under RCW
34.05.328 (5)(a)(i).

November 18, 2008
Leonard E. Eldridge, DVM
State Veterinarian

Chapter 16-91 WAC

REQUESTED ANIMAL SERVICES AND HOLDING
FACILITIES—FEES

NEW SECTION

WAC 16-91-005 Purpose of rule. The purpose of this
rule is to establish a schedule as authorized in RCW 16.36.-
023 for fees charged to animal owners or other interested per-
sons when requesting:

(1) The establishment and inspection of restricted hold-
ing facilities (also known as animal holding facilities) autho-
rized under this chapter and chapter 16-30 WAC;

(2) The inspection and monitoring of animals in autho-
rized restricted holding facilities; and

(3) Special inspections of animals or animal facilities
that the director may provide.

As provided by RCW 16.36.023, the fees in this chapter,
as closely as practicable, cover the cost of the service pro-
vided.

NEW SECTION

WAC 16-91-010 Services provided under this chap-
ter. The following services may be provided under this chap-
ter:

(1) Inspections related to establishment and monitoring
of restricted holding facilities under chapter 16-30 WAC.

An inspection of the premises is required upon applica-
tion for license to establish a restricted holding facility and
with annual renewal of that license. The inspection may
include, but is not limited to, the evaluation of compliance
capabilities with isolation requirements, biosecurity proto-
cols, sanitation practices, recordkeeping, and overall health
of animals in quarantine.

(2) Inspections related to the monitoring of animals held
in a licensed restricted holding facility. Inspections may
include, but are not limited to, follow-up activities or investi-
gations related to confirmatory disease testing, mortality
review, recordkeeping compliance (hold order, test chart sub-
mission, etc.), and overall health of the animals.

(3) Special inspections of animals or animal facilities at
the request of the animal owner or interested persons. Spe-
cial inspections may include, but are not limited to, visual
inspections of biosecurity and sanitation conditions, rodent
control, and overall animal health. Time may also be spent
safely handling and sampling animals for disease testing.

(4) Other special inspections may be provided upon
request and at the discretion of the director.

Proposed

Washington State Register, Issue 08-23

NEW SECTION

WAC 16-91-020 Restricted holding facility license.
(1) An initial application fee of two hundred dollars is estab-
lished for licensure of a restricted holding facility. The fee
for the initial inspection is at the rates set in WAC 16-91-040.
There is a renewal fee of one hundred dollars for the license
and the applicable fee for the annual inspection of the facility.
To implement the rule, the first expiration date of the license
will be June 30, 2010, and June 30 every year after.

(2) Information about the application process and the
standards for issuing a license to a restricted holding facility
are found in chapter 16-30 WAC.

NEW SECTION

WAC 16-91-030 Requesting services from the
department. Inspections for services under this chapter are
provided at the discretion of the department based on avail-
ability of staff and priorities. The department is not obligated
to provide an inspection in response to a request. An appli-
cant must place a service request in order to ensure staffing.

(1) Service requests must be received by the state veteri-
narian's office two business days prior to the date of the
requested service.

(a) The notification requirement allows the department
to secure adequate staffing to supply the requested service
and to accommodate leave or adjust staffing for anticipated
workloads.

(b) The notification requirement applies even if there is
permanent staffing at the location.

(c) Failure to meet the notification requirement may
result in denial of service.

(2) Service requests beyond the office's usual scope or
volume will be provided only if adequate numbers of quali-
fied employees are available.

(3) The department reserves the right to determine the
number of personnel necessary to provide the requested ser-
vice.

NEW SECTION

WAC 16-91-040 Fee schedule for inspection services
provided. (1) Requested services during normal business
hours are provided at the hourly rate per inspector of eighty-
five dollars per hour. In addition, the current mileage and per
diem rates as established by the Washington state office of
financial management (OFM) will be charged for travel.

(2) The hourly charge is assessed in one-half hour incre-
ments. The charges are incurred starting when staff leave
their official work station and ending on return to their offi-
cial work station.

(3) The hourly rate will be one hundred dollars for ser-
vices provided during nonbusiness hours. Nonbusiness
hourly rates apply for services provided before 8:00 a.m. or
after 5:00 p.m. during the weekday and for services provided
on Saturday, Sunday, or recognized state government holi-
days listed in RCW 1.16.050.

(4) Persons requesting service with less than two busi-
ness days notice may be subject to a charge of two additional
hours at the applicable hourly rate.
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(5) If staff must provide service at multiple locations, the
final billings will be prorated accordingly.

(6) The department will recoup at cost, from the person
requesting the service, expenses for unforeseen items neces-
sary to complete the inspection service.

NEW SECTION

WAC 16-91-050 Testing fees. The cost of any testing
of animals is a separate expense that is the responsibility of
the animal owner and is not included in the charge for ser-
vices under this chapter.

NEW SECTION

WAC 16-91-060 Billing and payment process. (1) The
department will bill the parties requesting services for ser-
vices rendered.

(2) The fees are due and payable upon billing.

(3) A late fee of one percent per month on the unpaid bal-
ance will be assessed against persons more than thirty days in
arrears.

(4) In addition to other penalties, the director may refuse
to perform any inspection or services provided under this
chapter for any person in arrears unless the person makes
payment in full prior to such inspection or certification ser-
vice.

(5) Accounts that become ninety or more days in arrears
twice within a five-year period may be subject to a permanent
requirement for payment in full at the time service is pro-
vided.

WSR 08-23-081
PROPOSED RULES
GAMBLING COMMISSION
[Filed November 18, 2008, 10:02 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
08-007.

Title of Rule and Other Identifying Information: WAC
230-15-050 Minimum cash on hand requirements.

Hearing Location(s): Holiday Inn, 1 South Grady Way,
Renton, WA 98057, (425) 226-7700, on January 9, 2009, at
9:30 a.m.

Date of Intended Adoption: January 9, 2009.

Submit Written Comments to: Susan Arland, P.O. Box
42400, Olympia, WA 98504-2400, e-mail Susan2@wsgc.wa.
gov, fax (360) 486-3625, by January 1, 2009.

Assistance for Persons with Disabilities: Contact Gail
Grate, executive assistant by January 1, 2009, TTY (360)
486-3637 or (360) 486-3453.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The Recreational
Gaming Association (RGA) requests that:

1. Licensees must meet this requirement within three
hours of opening. Currently, they must meet the cash on
hand requirement when they open. This change will accom-
modate at least one licensee.
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2. Cash on premises in the safe and vault, in addition to
the cage, be counted towards the minimum cash on hand
requirement; and

After the commission approved a wager increase for
house-banked games from $200 to $300 at the September
2008 commission meeting, we needed to adjust our minimum
bankroll requirements. We removed the $20,000 cap for the
largest single prize available. Language was added to
exclude player-supported jackpots and progressive jackpots
from being included in the minimum bankroll calculation.
These funds are required to be deposited into a separate bank
account and are not kept in the cage. This is how we've been
applying the rule. These changes were discussed at the Octo-
ber 2008 study session and the RGA supports the changes.

Statutory Authority for Adoption: RCW 9.46.070.

Statute Being Implemented: Not applicable.

Name of Proponent: Recreational Gaming Association,
private.

Name of Agency Personnel Responsible for Drafting:
Susan Arland, Rules Coordinator, Lacey, (360) 486-3466;
Implementation: Rick Day, Director, Lacey, (360) 486-
3446; and Enforcement: Mark Harris, Assistant Director,
Lacey, (360) 486-3579.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement has not been prepared pursuant to
RCW 19.85.025 because the change would not impose addi-
tional costs on businesses.

A cost-benefit analysis is not required under RCW
34.05.328. The Washington state gambling commission is
not an agency that is statutorily required to prepare a cost-
benefit analysis under RCW 34.05.328.

November 18, 2008
Susan Arland

Rules Coordinator

AMENDATORY SECTION (Amending Order 620, filed
11/20/07, effective 1/1/08)

WAC 230-15-050 Minimum cash on hand require-
ments. (1) Card game licensees must have sufficient cash on
hand to redeem all chips issued for play and pay out all
prizes.

(2) ((Before)) Within three hours of opening for the busi-
ness day, at a time included in the internal controls, house-
banked card game licensees must have at least the following
minimum amount of cash on premises in their cage, safe, and
vault combined:

(a) One thousand dollars for each house-banked table on
the gambling floor; plus

(b) The amount of the largest single prize available ((ef
net-more-than-twenty-theusand-doHars)) excluding jackpot
prizes when WAC rules require a deposit into a separate bank
account (for example, player-supported jackpots and progres-
sive jackpots).

For example: If a house-banked card room has fifteen
house-banked tables and a largest single prize of twenty-three
thousand dollars, before opening, the cage must have at least

((thirty—five)) thirty-eight thousand dollars on hand: 15

Proposed
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tables x $1,000 = $15,000 + largest single prize ((er-$26,660
=$35;000))) of $23.000 = $38.000.

(3) Except for the restrictions on player-supported jack-
pot pay outs in WAC 230-15-405 and progressive jackpot
pay outs in WAC 230-15-690, licensees may pay prizes by
check if sufficient funds are available on deposit.

(4) Failure to keep funds to cash in chips, pay prizes, or
redeem gambling related checks is prima facie evidence of
fraud. Meeting the minimum cage cash amount does not
relieve the licensee from the requirement to have sufficient
funds available to redeem all chips and pay out all prizes.

WSR 08-23-083
PROPOSED RULES
DEPARTMENT OF CORRECTIONS
[Filed November 18, 2008, 1:08 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
20-047.

Title of Rule and Other Identifying Information:
Amendments to chapter 137-25 WAC, Serious infractions
and chapter 137-28 WAC, Prisons discipline.

Hearing Location(s): Department of Corrections, Edna
Lucille Goodrich Building, Cascade Conference Room
#3004, 7345 Linderson Way S.W., Tumwater, WA 98501, on
December 23, 2008, at 4 p.m.

Date of Intended Adoption: December 23, 2008.

Submit Written Comments to: John Nispel, Rules Coor-
dinator, P.O. Box 41114, Olympia, WA 98504-1114, e-mail
jrnispel@docl.wa.gov, fax (360) 664-2009, by December
22, 2008.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Refine the defini-
tions of general and serious infractions for the purposes of
prison discipline. Amend WAC 137-28-160, 137-28-230,
137-28-270, 137-28-280, 137-25-020, and 137-25-030.

Reasons Supporting Proposal: These changes are neces-
sary to further define prohibited conduct by offenders and to
clarify hearing procedures and penalties for violations.

Statutory Authority for Adoption: RCW 72.01.090,
72.65.100, and 72.09.130.

Statute Being Implemented:
72.09.130.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Marcia Sanchez, department of
corrections, governmental.

Name of Agency Personnel Responsible for Drafting:
Marcia Sanchez, Tumwater, (360) 725-8362; Implementa-
tion: Dan Pacholke, Tumwater, (360) 725-8779; and
Enforcement: Richard L. Morgan, Tumwater, (360) 725-
8792.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. These rules impact only
offenders committed to the custody of the department and
will not impose costs on businesses.

RCW 72.65.100 and

Proposed
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A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply to this rule adop-
tion as the agency is not named in RCW 34.05.328 (5)(a)(1).

November 18, 2008
E. Vail

Secretary

AMENDATORY SECTION (Amending WSR 06-21-054,
filed 10/13/06, effective 11/13/06)

WAC 137-25-020 Definitions.

« For the purposes of this chapter, the following words
have the following meanings:

Abusive sexual contact - an incident in which the contact
occurs without his/her consent or he/she was unable to con-
sent or refuse. Abusive sexual contact includes one or more
of the following behaviors:

* Intentional touching, either directly or through the
clothing, of the genitalia, anus, groin, breast, inner thigh, or
buttocks of the victim. It does not include kicking, grabbing
or punching genitals when the intent is to harm or debilitate
rather than to sexually exploit.

Adult correctional institution and institution - a facility
identified in RCW 72.01.050(2) and any similar facility here-
inafter established.

Aggravated assault - an assault resulting in physical
injury and requiring medical care (see definition of medical
care).

Assault - a physical attack upon the body of another per-
son. The attack may be made with any instrument including,
but not limited to, weapons, body parts, food products, or
bodily secretions.

Attempted suicide - an unsuccessful attempt to kill one-
self as determined by a medical or mental health professional.

Attempt - putting forth an effort to commit any infraction
shall be considered the same as commission of the infraction.
However, attempted aggravated assault shall be considered
an attempted assault.

Bodily harm - physical pain or injury, illness, or impair-
ment of physical condition.

Cell tag - if contraband or other violation is discovered in
an area under control of the inmate (such as within the con-
fines or contents of a cell), the contraband or other violation
shall be constructively attributed to the inmate(s) assigned to
that area, unless the inmate(s) can establish a lack of involve-
ment in the infraction at the disciplinary hearing.

Conspiracy - an agreement between two or more persons
to commit an infraction. Conspiracy to commit an infraction
shall be considered the same as commission of the infraction.

Deputy secretary - the deputy secretary of the office of
correctional operations of the Washington state department
of corrections, or the deputy secretary's designee.

Discovery - when a staff member discovers that an
infraction has occurred or when an investigation into the inci-
dent is concluded.

Earned time - means that portion of time an offender is
eligible to earn for program participation approved by the
classification process and consistent with his/her case man-
agement plan.
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Earned release time - means the combined earned time
and good conduct time credit an offender is eligible to earn
off the minimum term established by the indeterminate sen-
tence review board or the sentencing court.

Good conduct time credits - that portion of an inmate's
potential reduction to minimum term which is authorized by
RCW 9.95.070 and 72.09.130 and which may be lost by
receiving serious infractions.

Hearing officer - staff member(s) designated by the
superintendent or hearings program administrator to conduct
disciplinary hearings.

Infraction - commission of, attempt to commit, or con-
spiracy with another to commit any violation of rules as enu-
merated in this code. Aiding or abetting another to commit an
infraction will be considered the same as commission of the
infraction.

Infraction review officer - staff member(s) designated by
the superintendent to review a serious infraction.

Lesser included offense - any infraction that must neces-
sarily have been committed in order to commit another
infraction.

Medical care - any care conducted in a medical facil-
ity/treatment center by medical staff to treat a documented,
physical injury, including, but not limited to, bandaging,
suturing, surgery, etc. An examination conducted by medical
staff to determine whether an injury has been sustained shall
not be considered medical care.

Mental health professional - an individual with a unique
set of knowledge, skills and abilities that makes him/her com-
petent in either development, research, administration,
assessment, prevention, treatment, education or training
aimed at affecting the onset, occurrence, and maintenance of
mental, behavioral and in some cases physical health disor-
ders.

Mitigating factors - factors to be considered by the
infracting officer in deciding whether to charge a #328 gen-
eral infraction rather than a #728 serious infraction. Also,
factors to be considered by the infraction review officer,
hearings officer, and superintendent for the purpose of decid-
ing whether a #728 serious infraction should be reduced to a
#328 general infraction. Mitigating factors may include the
seriousness of the sexually explicit material involved,
whether the inmate has been convicted of a sexually moti-
vated crime, the treatment needs of the inmate, the prior his-
tory of similar behavior, and the source of the material.

Possession - established when an item(s) is found on a
person or in an area which is under the control of the individ-
ual(s) charged.

Promptly - to act as soon as reasonably possible, consis-
tent with institutional goals of safety, security, and rehabilita-
tion.

Secretary - the secretary of the Washington state depart-
ment of corrections, or the secretary's designee.

Sexual harassment - any word, action, gesture or other
behavior that is sexual in nature and that would be offensive
to a reasonable person.

Sexual assault - an incident in which the act occurs
against the will of the victim (without his/her consent and/or
he/she is unable to consent or refuse) as the result of the threat
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of the force or force used to obtain compliance. A sexual
assault includes one or more of the following behaviors:

* Contact between the penis and the vagina or the penis
and the anus involving penetration. It does not include kick-
ing, grabbing or punching genitals when the intent is to harm
or debilitate rather than to sexually exploit;

» Contact between the mouth and the penis, vagina
and/or anus;

* Penetration of the anal or genital opening of another
person by hand, finger or other object.

Sexually explicit - means ((a-depiction-of-one-ofthe-fol-

lewing)) any pictorial representation that is intended for sex-
ual gratification and shows male or female genitalia, full
frontal nudity, or depicts one or more of the following sexual
behaviors:

* One or more of the participants ((ithe-sexual-aetis;
oF)) appears to be((;)) nonconsenting;

* One or more of the participants ((in—the—sexual-aet))
appears to be acting in a forceful, threatening, or violent man-
ner;

* One or more of the ((partaers-i-the-sexual-aetis)) par-

ticipants appears to be dominating one or more of the other
participants ((and-ene-efthe-individualsis-ebvieusly)) or one
or more of the participants appears to be in a submissive role
or one or more of the participants ((is)) appears to be
degraded, humiliated, or appears to willingly engage((s)) in
behavior that is degrading or humiliating;

* One of the participants ((inthesexual-aetis—a—miner;
of)) appears to be a minor, or a minor alone is depicted in a
sexually suggestive way;

* ((Any)) Bodily excretory ((fanetion)) behavior which
((38)) appears to be sexual in nature;

* Bestiality, sadomasochistic behavior, and/or bondage;
or

(v .. ] : .” i Lol ] ositi
mate-penological-objeetives:))
* Depicts sexual behaviors including, but not limited to,

intercourse/penetration, sodomy, fellatio, cunnilingus, anilin-
gus, or masturbation.

The term sexually explicit also refers to those written
materials that are intended for sexual gratification and
describe one or more of the above sexual behaviors as the
predominant theme of the publication or letter.

Staff member - for purposes of this chapter includes
employees of the department of corrections, contract employ-
ees, and volunteers.

Superintendent - superintendent of an adult correctional
institution or the superintendent's designee.

Working days - Monday through Friday, excluding
weekends and holidays.

Proposed
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AMENDATORY SECTION (Amending WSR 06-21-054,
filed 10/13/06, effective 11/13/06)

WAC 137-25-030 Serious infractions.

Category A

501 - Committing homicide.
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Category B - Level 2

505 - Fighting with any person.

556 - Refusing to submit or cooperate in a search when
ordered to do so by a staff member.

607 - Refusing to submit to a urinalysis and/or failure to
provide a urine sample when ordered to do so by a staff
member within the allotted time frame.

502 - Aggravated assault on another offender.

507 - Committing an act that would constitute a felony and
that is not otherwise included in these rules.

511 - Aggravated assault on a visitor or community mem-
ber.

521 - Taking or holding any person hostage.

550 - Escape.

601 - Possession, manufacture, or introduction of an explo-
sive device or any ammunition, or any components of an
explosive device or ammunition.

602 - Possession, manufacture, or introduction of any gun,
firearm, weapon, sharpened instrument, knife, or poison or
any component thereof.

603 - Possession, introduction, use or transfer of any nar-
cotic, controlled substance, illegal drug, unauthorized drug,
mind altering substance, or drug paraphernalia.

604 - Aggravated assault on a staff member.

611 - Sexual assault on a staff member.

612 - Attempted sexual assault of staff.

613 - Abusive sexual contact with staff.

635 - Sexual assault on another offender.

636 - Attempted sexual assault of another offender.

637 - Abusive sexual contact with another offender.

650 - Rioting.

651 - Inciting others to riot.

882 - Possession or unauthorized use of a cell phone.

Category B - Level 1

504 - Engaging in sexual acts with others within the facility
with the exception of approved conjugal visits.

553 - Setting a fire.

560 - Unauthorized possession of items or materials likely
to be used in an escape attempt.

633 - Assault on another offender.

704 - Assault on a staff member.

711 - Assault on a visitor or community member.

744 - Making a bomb threat.

884 - Urinating, defecating or placing feces or urine, in any
location other than a toilet or authorized receptacle.

886 - Adulteration of any food or drinks.

892 - Giving, selling or trading any prescribed medication
with another offender.

Proposed
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608 - Refusing or failing to submit to a breathalyzer or
other standard sobriety test when ordered to do so by a staff
member.

609 - Refusing or failing to submit to testing required by
policy, statute, or court order, such as DNA blood tests
when ordered to do so by a staff member.

652 - Engaging in or inciting a group demonstration.

655 - Making intoxicants, alcohol, controlled substances,
narcotics, or possession of ingredients, equipment, items,
formulas, or instructions that are used in making intoxi-
cants, alcohol, controlled substances, or narcotics.

682 - Engaging in or inciting an organized work stoppage.

707 - Possession, introduction, or transfer of any alcoholic
or intoxicating beverage or substance.

716 - Unauthorized use of an over the counter medication
or failure to take prescribed medication as required when
administered under supervision.

736 - Possession, manufacture or introduction of unautho-
rized keys.

750 - Indecent exposure.

752 - Receiving a positive test for use of unauthorized
drugs, alcohol, or other intoxicants.

830 - Any escape from work release with voluntary return
within 24 hours.

Category B - Level 3

503 - Extortion, blackmail, demanding or receiving money
or anything of value in return for protection against others,
or under threat of informing.

506 - Threatening another with bodily harm or with any
offense against another person, property, or family.

509 - Refusing a direct order by any staff member to pro-
ceed to or disperse from a particular area.

525 - Violating conditions of a furlough.

558 - Interfering with staff members, medical personnel,
fire fighters, or law enforcement personnel in the perfor-
mance of their duties.

600 - Tampering with, damaging, blocking, or interfering
with any locking or security device.

605 - Impersonating any staff member, contracted staff
member, volunteer, other offenders or visitor.

653 - Causing an inaccurate count or interfering with count
by means of unauthorized absence, hiding, concealing one-
self, or other form of deception or distraction.
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Category B - Level 3
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Category C - Level 1

654 - Counterfeiting, forgery, altering, falsification, or
unauthorized reproduction of any document, article of
identification, money, security, or official paper.

660 - Unauthorized possession of money or other negotia-
ble instruments the value of which is five dollars or more.

709 - Out-of-bounds: Being in another offender's cell or
being in an area in the facility with one or more offenders
without authorization.

738 - Possession of clothing or assigned equipment of a
staff member.

563 - Making a false fire alarm or tampering with, damag-
ing, blocking, or interfering with fire alarms, fire extin-
guishers, fire hoses, fire exits, or other fire fighting equip-
ment or devices.

610 - Unauthorized possession of prescribed medication
greater than a single or daily dose.

620 - Receipt or possession of contraband during participa-
tion in off-grounds or outer perimeter activity or work
detail.

659 - Sexual harassment.

739 - Possession of personal information about currently
employed staff, contractors, or volunteers, or their immedi-
ate family members, not voluntarily given to the offender
by the individual involved; including, but not limited to:
Social Security numbers, unpublished home addresses or
telephone numbers, driver's license numbers, medical, per-
sonnel, financial, or real estate records, bank or credit card
numbers, or other like information not authorized by the
court or the superintendent.

745 - Refusing a transfer to another institution.

746 - Engaging in or inciting an organized hunger strike.

762 - Failing to complete, or administrative termination
from, DOSA substance abuse treatment program. Note:
This infraction must be initiated by authorized staff and
heard by a community corrections hearing officer in accor-
dance with chapter 137-24 WAC.

777 - Causing injury to another person by resisting orders,
resisting assisted movement or physical efforts to restrain.

813 - Unauthorized/unaccounted time in the community or
being in an unauthorized location in the community.

814 - While in work release, violation of an imposed spe-
cial condition.

831 - While in work release, failure to return from an
authorized sign out.

879 - Operating a motor vehicle without permission or in
an unauthorized manner or location.

889 - Unauthorized use of facility phones/related equip-
ment or use of computer to conduct unauthorized or illegal

business.

Category C - Level 1

508 - Throwing objects, materials, substances, or spitting
in the direction of another person(s).

517 - Committing any act that would constitute a misde-
meanor and that is not otherwise included in these rules.

555 - Theft of property or possession of stolen property.

557 - Refusing to participate in an available education or
work program or other mandatory programming assign-
ment.

[41]

663 - Using physical force, intimidation or coercion against
any person.

702 - Possession, manufacture or introduction of an unau-
thorized tool.

708 - Organizing or participating in unauthorized group
activity or meeting.

714 - Giving, selling, borrowing, lending, or trading money
or anything of value to, or accepting or purchasing money
or anything of value from, another offender or that
offender's friend(s) or family, the value of which is ten dol-
lars or more.

717 - Causing a threat of injury to another person by resist-
ing orders, resisting assisted movement or physical efforts
to restrain.

720 - Flooding a cell or other area of the institution/facility.

724 - Refusing a cell or housing assignment.

734 - Participating or engaging in the activities of any
unauthorized club, organization, gang or security threat
group; or wearing or possessing the symbols of an unautho-
rized club, organization, gang or security threat group.

810 - Failure to seek/maintain employment or training or
maintain oneself financially or being terminated from a job
for negative or substandard performance.

Category C - Level 2

552 - Causing an innocent person to be penalized or pro-
ceeded against by providing false information.

554 - Damaging or destroying state property or any other
item the value of which is ten dollars or more and that is not
the personal property of the offender.

559 - Gambling; possession of gambling paraphernalia.

656 - Giving, receiving, or offering any person a bribe or
anything of value for an unauthorized favor or service.

706 - Giving false information when proposing a release
plan.

710 - Being tattooed while incarcerated, tattooing another,
or possessing tattoo paraphernalia.

718 - Use of mail or telephone in violation of court order or
local, state, or federal law.
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Category C - Level 2

725 - Any telephonic or written correspondence with any
offender in a correctional facility without prior written

approval of the superintendent/community corrections
supervisor/designee.

726 - Telephoning or sending written communication or
otherwise initiating communication with a minor without
the approval of that minor's parent or guardian.

727 - Telephoning or sending written communications to
any person contrary to previous written warnings or direc-
tion and/or documented disciplinary action.

728 - Possession of any sexually explicit material(s), as
defined by department policy and/or WAC 137-25-020.
740 - Fraud, embezzlement, or obtaining goods, services,
money, or anything of value under false pretense.

742 - A pattern of creating a false emergency by feigning
illness.

778 - Providing a urine specimen that has been diluted,
substituted or altered in any way.

Category C - Level 3

551 - Providing false information to the disciplinary hear-
ings officer or on a disciplinary appeal.

606 - Possession, introduction, or transfer of any tobacco,
tobacco products, matches, or tobacco paraphernalia.

657 - Being found guilty of four or more general infractions
arising out of separate incidents within a 90-day period.

658 - Failing to comply with any administrative or post-
hearing sanction imposed for committing any general or
serious infraction.

662 - Soliciting goods or services for which the provider
would expect payment when the offender knows or should
know that no funds are available to pay for those goods or
services.

712 - Attempted suicide as determined by mental health
staff.

713 - Self-mutilation or self-harm.

741 - Theft of food the value of which is more than five
dollars.

755 - Misuse or waste of issued supplies, goods, services,
or property the replacement value of which is ten dollars or
more.

811 - Entering into an unauthorized contract.

812 - Failure to report/turn in all earnings income.

861 - Performing or taking part in an unauthorized mar-
riage.

890 - Failure to follow a medical directive and/or docu-
mented medical recommendations resulting in injury.

(1) In determining whether a #728 infraction or a #328
infraction pursuant to WAC 137-25-030 should be charged,
the infracting officer shall consider mitigating factors as
defined in WAC 137-25-020.
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(2) Attempts to commit infraction #611 or #635 are now
separate infractions #612 and #636 for the Prison Rape Elim-
ination Act (PREA) reporting purposes only and do not
impact the definition in WAC 137-25-020 which includes
"attempts."

AMENDATORY SECTION (Amending WSR 05-16-033,
filed 7/26/05, effective 8/26/05)

WAC 137-28-160 Definitions.

« For the purposes of this chapter, the following words
have the following meanings:

Abusive sexual contact - an incident in which the contact
occurs without his/her consent or he/she was unable to con-
sent or refuse. Abusive sexual contact includes one or more
of the following behaviors:

* Intentional touching, either directly or through the
clothing of the genitalia, anus, groin, breast, inner thigh, or
buttocks of the victim. It does not include kicking, grabbing
or punching genitals when the intent is to harm or debilitate
rather than to sexually exploit.

Adult correctional institution and institution - a facility
identified in RCW 72.01.050(2) and any similar facility here-
inafter established.

Aggravated assault - an assault resulting in physical
injury and requiring medical care (see definition of medical
care).

Assault - a physical attack upon the body of another per-
son. The attack may be made with any instrument including,
but not limited to weapons, body parts, food products or
bodily secretions.

Attempted suicide - an unsuccessful attempt to kill one-
self as determined by a medical or mental health professional.

Attempt - putting forth an effort to commit any infraction
shall be considered the same as commission of the infraction.
However, attempted aggravated assault shall be considered
an attempted assault.

Bodily harm - physical pain or injury, illness, or impair-
ment of physical condition.

Cell tag - if contraband or other violation is discovered in
an area under control of the inmate (such as within the con-
fines or contents of a cell), the contraband or other violation
shall be constructively attributed to the inmate(s) assigned to
that area, unless the inmate(s) can establish a lack of involve-
ment in the infraction at the disciplinary hearing.

Conspiracy - an agreement between two or more persons
to commit an infraction. Conspiracy to commit an infraction
shall be considered the same as commission of the infraction.

Deputy secretary - the deputy secretary of the office of
correctional operations of the Washington state department
of corrections, or the deputy secretary's designee.

Discovery - when a staff member discovers that an
infraction has occurred or when an investigation into the inci-
dent is concluded.

Earned time - means that portion of time an offender is
eligible to earn for program participation approved by the
classification process and consistent with his/her case man-
agement plan.

Earned release time - means the combined earned time
and good conduct time credit an offender is eligible to earn
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off the minimum term established by the indeterminate sen-
tence review board or the sentencing court.

Good conduct time credits - that portion of an inmate's
potential reduction to minimum term which is authorized by
RCW 9.95.070 and 72.09.130 and which may be lost by
receiving serious infractions.

Hearing officer - Staff member(s) designated by the
superintendent to conduct disciplinary hearings.

Infraction - commission of, attempt to commit, or con-
spiracy with another to commit any violation of prison rules
as enumerated in this code. Aiding or abetting another to
commit an infraction will be considered the same as commis-
sion of the infraction.

Infraction review officer - staff member(s) designated by
the superintendent to review a serious infraction.

Lesser included offense - any infraction that must neces-
sarily have been committed in order to commit another
infraction.

Medical care - any care conducted in a medical
facility/treatment center by medical staff to treat a docu-
mented, physical injury, including, but not limited to bandag-
ing, suturing, surgery, etc. An examination conducted by
medical staff to determine whether an injury has been sus-
tained shall not be considered medical care.

Mental health professional - an individual with a unique
set of knowledge, skills and abilities that makes him/her com-
petent in either development, research, administration,
assessment, prevention, treatment, education or training
aimed at effecting the onset, occurrence, and maintenance of
mental, behavioral and in some cases physical health disor-
ders.

Mitigating factors - factors to be considered by the
infracting officer in deciding whether to charge a #328 gen-
eral infraction rather than a #728 serious infraction. Also, fac-
tors to be considered by the infraction review officer, hear-
ings officer, and superintendent for the purpose of deciding
whether a #728 serious infraction should be reduced to a
#328 general infraction. Mitigating factors may include the
seriousness of the sexually explicit material involved,
whether the inmate has been convicted of a sexually moti-
vated crime, the treatment needs of the inmate, the prior his-
tory of similar behavior, and the source of the material.

Possession - established when an item(s) is found on a
person or in an area which is under the control of the individ-
ual(s) charged.

Promptly - to act as soon as reasonably possible, consis-
tent with institutional goals of safety, security, and rehabilita-
tion.

Secretary - the secretary of the Washington state depart-
ment of corrections, or the secretary's designee.

Sexual harassment - any word, action, gesture or other
behavior that is sexual in nature and that would be offensive
to a reasonable person.

Sexually explicit - means ((a-depietion-ef-one-ofthe-fol-
lewing)) any pictorial representation that is intended for sex-
ual gratification and shows male or female genitalia, full
frontal nudity, or depicts one or more of the following sexual
behaviors:

* One or more of the participants ((ithe-sexual-aetis;
of)) appears to be((;)) nonconsenting;
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* One or more of the participants ((in—the—sexual-aet))
appears to be acting in a forceful, threatening, or violent man-
ner;

* One or more of the ((partrersti-thesexual-aetis)) par-

ticipants appears to be dominating one or more of the other

participants ((and-ene-ofthe-individuals-is-ebviouslty)) or one

or more of the participants appears to be in a submissive role

or one or more of the participants ((is)) appears to be
degraded, humiliated, or appears to willingly engage((s)) in
behavior that is degrading or humiliating;

* One of the participants ((in-the-sexual-aetis—a—-minor;
of)) appears to be a minor, or a minor alone is depicted in a
sexually suggestive way;

$)

* ((Any)) Bodily excretory ((fanetion)) behavior which
((3s)) appears to be sexual in nature;

* Bestiality, sadomasochistic behavior, and/or bondage;
or

(- Materiad bivd o] ] leoiti
matepenelogical-objeetives:))

* Depicts sexual behaviors including, but not limited to,
intercourse/penetration, sodomy, fellatio, cunnilingus, anilin-
gus, or masturbation.

The term sexually explicit also refers to those written
materials that are intended for sexual gratification and
describe one or more of the above sexual behaviors as the
predominant theme of the publication or letter.

Staff member - for purposes of this chapter includes
employees of the department of corrections, contract employ-
ees, and volunteers.

Superintendent - superintendent of an adult correctional
institution or the superintendent's designee.

Working days - Monday through Friday, excluding
weekends and holidays.

AMENDATORY SECTION (Amending WSR 00-10-079,
filed 5/2/00, effective 6/2/00)

WAC 137-28-230 General infraction procedure.
Infraction report.

(1) In the event of a general infraction, a staff member
may make an on-site adjustment. An on-site adjustment may
consist of counselling, warning, or reprimanding the inmate
and/or causing the inmate to remove him/herself from the sit-
uation immediately. An on-site adjustment under this rule
cannot be considered a general infraction for the purposes of
determining whether a #657 serious infraction has occurred.

(2) In the event of a general infraction where a staff
member does not make an on-site adjustment, the staff mem-
ber may prepare and submit an infraction report. The infrac-
tion report shall include:

(a) Name, number and housing location of the offender;

(b) A description of the incident;

(¢) The time and place of the incident;

(d) The names of witnesses, victims, and other persons
involved;
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(e) The specific rule(s) alleged to have been violated;

(f) A description of any action taken and copies of any
relevant documentation or supplemental reports;

(g) Name and signature of reporting staff.

(3) The general infraction report shall be submitted
promptly to the supervisor or unit team designated by the
superintendent to receive such reports. The supervisor or unit
team may upgrade the general infraction to a serious infrac-
tion. Ifthe infraction is upgraded, the supervisor or unit team
shall forward the serious infraction report to the hearing clerk
for preparation for a hearing on the serious infraction.

(4) The supervisor or unit team receiving a general
infraction report shall decide whether the inmate is guilty or
not guilty within five working days of receipt of the report.
An extension to the five days may be granted by the disciplin-
ary hearing officer. This decision of the supervisor or unit
team can be reached by((:

. . . ' ’ . . .

te))) scheduling an informal hearing with the inmate
present at which the supervising employee or unit team may
allow witnesses and documentary evidence. Upon finding
that an inmate is guilty, the supervising employee or unit
team may impose any appropriate sanction.

AMENDATORY SECTION (Amending WSR 00-10-079,
filed 5/2/00, effective 6/2/00)

WAC 137-28-270 Serious infraction procedure.
Infraction report.

(1) In the event of a serious infraction, the staff member
who discovers such violation shall prepare and submit an
infraction report. The infraction report shall be submitted
promptly upon discovery of the incident or upon completion
of an investigation. The infraction report must include:

(a) Name, number and housing assignment of offender;

(b) A description of the incident;

(c) The time and place of the incident;

(d) The names of witnesses, victims, and other persons
involved;

(e) The specific rule alleged to have been violated;

(f) A description of any action taken;

(g) A summary of any confidential information;

(h) Copies of any relevant documentation or supplemen-
tal reports. Confidential information and the identities of con-
fidential informants shall not be included;

((@))) (1) Name and signature of reporting staff.

(2) The infracting staff member may recommend action
to be taken on the infraction to the hearing officer. This may
include a recommendation that the inmate be referred for a
mental health consultation.

(3) Serious infraction reports may be reviewed by the
infraction review officer who may:
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(a) Approve the report and forward it to the hearing
clerk;

(b) Require the report be revised, rewritten or reinvesti-
gated by the reporting staff member to ensure that the alleged
facts support the charges;

(c) Add, dismiss, delete or reduce the indicated WAC
violations as appropriate, based upon the information and/or
evidence provided by the reporting staff member and any
mitigating factors;

(d) Recommend referral to a mental health professional
for consultation if there is a question whether:

(1) Mental illness contributed to the behavior that led to
the infraction; or

(i1) The inmate's mental health status may need to be
monitored.

(4) If a negotiated hearing process is in place in the facil-
ity, the report may be forwarded to the designated hearings
officer.

AMENDATORY SECTION (Amending WSR 95-15-044,
filed 7/13/95, effective 8/15/95)

WAC 137-28-280 Temporary prehearing confine-
ment. (1) Before a hearing, an inmate may be temporarily
confined to his/her cell or demoted to a higher custody level
or housing assignment, such as segregation, when it is rea-
sonably believed that the inmate presents a risk to the security
of the institution, a risk of escape, danger to themselves or to
others, or is in danger from others.

(2) Confinement decisions under this rule shall be made
by the shift commander in writing. All segregation placement
must be approved by the superintendent within one working
day of the confinement.

(3) Confinement imposed under this section may not be
for more than three working days unless either the inmate or
the institution, for good cause, requires additional time to
prepare for the disciplinary hearing, or there is an administra-
tive segregation hearing.

(4) An inmate confined under this section shall be sub-
ject to the same rules and restrictions as other inmates in the
unit or status.

(5) An inmate confined under this rule shall be afforded
reasonable opportunities to prepare a defense to the charges
against him/her.

(6) An inmate confined on prehearing confinement or
restricted under this rule by administrative segregation place-
ment shall receive credit against the sanction for time served
if found guilty of the infraction.

(7) If an inmate is on prehearing confinement and a sanc-
tion of further segregation or isolation is given and the inmate
indicates he/she wishes to appeal, the inmate may remain on
prehearing confinement status pending disposition of the
appeal, unless released by the superintendent.

AMENDATORY SECTION (Amending WSR 02-12-023,
filed 5/28/02, effective 6/28/02)

WAC 137-28-350 Sanctions—Authority to impose.
(1) If the hearing officer determines that an inmate is guilty of
a serious infraction, he/she may impose one or more of the
following sanctions:
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(a) Any of the sanctions available for general infractions;

(b) Any of the sanctions available under DOC 320.150;

(c) Loss of a privilege or privileges as specified by the
hearing officer not to exceed: Thirty days on a first offense,
ninety days on a second offense, and one hundred eighty days
on a third offense, within a one-year period,

(d) Evening lockup or confinement to quarters for ten
days;

(e) Weekend and/or holiday lockup or confinement to
quarters for a period of one or more weekends but not to
exceed twelve consecutive weekends per incident. For pur-
poses of this rule, a "weekend" shall begin at the end of the
Friday workday and terminate at the beginning of the Mon-
day workday;

(f) Confinement to quarters except for meals, or with
meals in cell, with or without curtailment of job assignment
for a period not to exceed thirty days;

(g) Recommendation to the unit team/classification
committee/assignment officer for reconsideration of custody
classification or program change;

(h) Recommendations to the classification committee/
classification officer for transfer to another institution when,
as aresult of the infraction committed, the inmate is unable to
function in the institution of present confinement, or if other
disciplinary methods have been attempted and failed;

(i) Confinement on segregation status for a period not to
exceed thirty consecutive days;

(j) Confinement on isolation status for a period not to
exceed ten consecutive days; however, where a serious
infraction occurs during a period of isolation imposed under
this rule, additional periods of isolation not to exceed ten
days may be imposed. In situations where an inmate is in iso-
lation for more than ten consecutive days, the director's prior
approval is required unless the inmate is released from isola-
tion for at least seventy-two consecutive hours between the
end of one isolation sanction and the beginning of another;

(k) Restitution;

(I) Recommendation to the superintendent that he/she
not certify good conduct time credit for an inmate subject to
the jurisdiction of the indeterminate sentence review board,
pursuant to RCW 9.95.070 or that he/she approve the denial
of good conduct time credit for those inmates not under the
jurisdiction of the board.

(1) The recommendation will be consistent with guide-
lines established by the secretary of the department of correc-
tions.

(i) Any sanctions for loss of good conduct credits in
excess of the guidelines established by the secretary of the
department of corrections must have final approval by the
deputy secretary.

(iii) For inmates not under the board's jurisdiction, all
awards of good conduct time shall be considered tentative
and therefore all good conduct time credits earned or to be
earned may be addressed under this rule;

(m) Recommendation to the indeterminate sentence
review board for a disciplinary hearing or reconsideration of
minimum term should occur only with infractions providing
for actual time loss of twelve months or more and consistent
with guidelines established by the department;
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(n) Interruption of visitation between the offender and a
specified individual(s) for a period of up to one hundred
eighty consecutive days when there has been an infraction for
visit related behavior or behavior that presents a security or
safety threat. In cases of multiple or very serious offenses,
recommendations may be made to the superintendent for
extended or permanent loss of the privilege of visitation with
a specified individual(s);

(o) Restrictions, interruption or termination of corre-
spondence, and/or telephone privileges with specified indi-
viduals. Sanctions for offense(s) within any one-year period
may not exceed: Up to ninety consecutive days for the first
offense, one hundred eighty consecutive days for the second
offense and permanent loss for the third offense. Termination
of correspondence and/or telephone privileges may be per-
manent for the first offense if:

(1) The recipient so requests; or

(i1) A parent or guardian of the recipient, if a minor or an
incompetent person, so requests; or

(iii) A felony was involved in the incident; or
(iv) If the contact violates a court order;

(p) The sanction for infraction #557 and #810 shall be
the loss of available earned release credits and other privi-
leges as outlined in ((diviston-direetives)) department policy.
Progressively more severe sanctions will be utilized for sub-
sequent infractions #557 and #810.

(q) The sanction for infraction #882 shall include a man-

datory loss of telephone privileges, with the exception of
legal calls, for sixty consecutive days for the first offense,
ninety consecutive days for the second offense and one hun-
dred eighty consecutive days for a third or subsequent
offense within any one-year period.

(2) If the hearing officer determines that more than one
infraction occurred as a result of the same incident, he/she
shall not impose consecutive sanctions for the separate
infractions but shall consider them together and impose pen-
alties for the group of infractions.

(3) The hearing officer may suspend the execution of a
disciplinary sanction for a fixed period of time, not to exceed
three hundred sixty-five consecutive days, subject to the good
behavior of the inmate or to meeting other conditions as spec-
ified by the hearing officer. If the subsequent behavior of the
inmate is appropriate, the hearing officer may, at or before
the end of the fixed period, cancel the sanction. A suspended
sanction may be imposed if the inmate has been found guilty
of a general or serious infraction or of violating the condi-
tions attached to the original suspension. A suspended sanc-
tion may be imposed by the hearing officer following notice
to, and an in-person meeting with, the inmate.

(4) The hearing officer may review any decision he/she
previously made and may modify downward any sanction
previously imposed.

(5) In all cases, regardless whether an appeal is taken, the
superintendent may review a sanction imposed and may
reduce its severity.

(6) Nothing in this section limits the superintendent's
discretion to grant, deny, suspend, or revoke any privilege.
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WSR 08-23-084
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed November 18, 2008, 1:27 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 08-
15-143.

Title of Rule and Other Identifying Information: Out-
door heat exposure amendments to chapter 296-307 WAC,
Safety standards for agriculture.

Hearing Location(s): Comfort Inn and Conference Cen-
ter, 1620 74th Avenue, Tumwater, WA 98501, on January 6,
2009, at 1:00 p.m.; at the Hilton Garden Inn Seattle North/
Everett, 8401 Paine Field Boulevard, Mukilteo, WA 98275,
on January 8, 2009, at 1:00 p.m.; at the Clarion Hotel and
Conference Center, 1507 North First Street, Yakima, WA
98901, on January 13,2009, at 1:00 p.m.; at the Courtyard by
Marriott Richland, 480 Columbia Point Drive, Richland, WA
99352, on January 14, 2009, at 1:00 p.m.; and at the Double-
tree Hotel Spokane City Center, 322 North Spokane Falls
Court, Spokane, WA 99201, on January 15, 2009, at 1:00
p.m.

Date of Intended Adoption: March 18, 2009.

Submit Written Comments to: Jamie Scibelli, Project
Manager, Division of Occupational Safety and Health, P.O.
Box 44620, Olympia, WA 98507-4620, by 5:00 p.m. on Jan-
uary 16, 2009. In addition to written comments, the depart-
ment will accept comments submitted to fax (360) 902-5619.
Comments submitted by fax must be ten pages or less.

Assistance for Persons with Disabilities: Contact Bev-
erly Clark by December 23, 2008, (360) 902-5516 or
clah235@Ini.wa.gov.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: AMENDED SEC-
TIONS: WAC 296-307-030 What are the required elements
of an accident prevention program?, 296-307-09512 What
potable water sources must an employer provide?, 296-307-
11015 Violations of this part—Worker protection stan-
dards—40 C.F.R., § 170.9, 296-307-12020 Entry restric-
tions—Standards for workers—40 C.F.R., § 170.112, 296-
307-13045 Personal protective equipment—Standards for
pesticide handlers—40 C.F.R., § 170.240.

NEW SECTIONS: WAC 296-307-097 Outdoor heat expo-
sure, 296-307-09710 Scope and purpose, 296-307-09720
Definitions, 296-307-09730 Employer and employee respon-
sibility, 296-307-09740 Drinking water, 296-307-09750
Responding to signs and symptoms of heat-related illness,
and 296-307-09760 Information and training.

The purpose of this project is to include the adopted out-
door heat exposure rule in chapter 296-307 WAC, Safety
standards for agriculture.

During the public comment period for the outdoor heat
exposure rule, the department received comments from
stakeholders who believed that chapter 296-62 WAC, Gen-
eral occupational health standards does not apply currently to
chapter 296-307 WAC, Safety standards for agriculture.

Although it was determined that the department is per-
mitted by RCW 49.17.041 to specifically reference the gen-
eral industry safety rules, the department agreed to initiate
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rule making to incorporate outdoor heat exposure require-
ments into chapter 296-307 WAC.

RCW 49.17.041 requires the department to establish an
agricultural safety rule that includes two parts: (1) Agricul-
tural-specific rules for agricultural employers; and (2) spe-
cific references to the general industry safety rule adopted
under chapter 49.17 RCW.! Furthermore, agricultural
employers are to be exempt from the general industry safety
rule adopted under chapter 49.17 RCW for all rules not spe-
cifically referenced in the agricultural safety rule.?

' RCW 49.17.041 (2)(a).
2 RCW 49.17.041 (2)(b) (emphasis added).

Currently, the agricultural safety rule, chapter 296-307
WAC, specifically states agricultural employers are covered
by the requirements of chapter 296-62 WAC, General occu-
pational health standards. WAC 296-307-006(3) states, "All
agricultural operations are also covered by the requirements
of chapter 296-62 WAC, general occupational health rules."

While the department has determined that the require-
ments in chapter 296-62 WAC apply to agricultural employ-
ers, the department has decided to add the language from
WAC 296-62-095 to chapter 296-307 WAC per stakeholder
requests.

Reasons Supporting Proposal: See Purpose above.

Statutory Authority for Adoption: RCW 49.17.010,
49.17.040, 49.17.050, and 49.17.060.

Statute Being Implemented: Chapter 49.17 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of labor and industries,
governmental.

Name of Agency Personnel Responsible for Drafting:
Tracy Spencer, Tumwater, Washington, (360) 902-5530;
Implementation and Enforcement: Stephen M. Cant, Tum-
water, Washington, (360) 902-5495.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. WAC 296-62-095 cur-
rently applies to agriculture employers. This identical lan-
guage from WAC 296-62-095 is being adopted into chapter
296-307 WAC, Safety standards for agriculture. As a result,
no new or additional requirements or costs will be created for
agriculture employers.

A cost-benefit analysis is not required under RCW
34.05.328. WAC 296-62-095 currently applies to agriculture
employers. This identical language from WAC 296-62-095
is being adopted into chapter 296-307 WAC, Safety stan-
dards for agriculture. As a result, no new or additional
requirements or costs will be created for agriculture employ-
ers.

November 18, 2008
Judy Schurke

Director

AMENDATORY SECTION (Amending WSR 98-24-096,
filed 12/1/98, effective 3/1/99)

WAC 296-307-030 What are the required elements
of an accident prevention program? (1) You must instruct
all employees in safe working practices at the beginning of
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employment. Your instruction must be tailored to the types of
hazards to which employees are exposed.

(2) You must develop a written accident prevention pro-
gram tailored to the needs of your agricultural operation and
to the types of hazards involved.

(3) Your accident prevention program must contain at
least the following elements:

(a) How, when, and where to report injuries and ill-
nesses, and the location of first-aid facilities.

(b) How to report unsafe conditions and practices.

(c) The use and care of personal protective equipment.

(d) What to do in emergencies. See WAC 296-307-
35015 for emergency action plan requirements.

(e) Identification of hazardous chemicals or materials
and the instruction for their safe use.

(f) An on-the-job review of the practices necessary to
perform job assignments in a safe and healthful manner.

(4) At least once a month, you must conduct a walk-
around safety inspection of active job sites, the materials and
equipment involved, and operating procedures. A representa-
tive chosen by employees must be invited and allowed to
accompany you.

Note: Additional requirements in Part G-1, WAC 296-307-097,
Outdoor heat exposure, may apply. Employers may

address their outdoor heat exposure safety program either in
their written accident prevention program (APP) or as a
stand-alone written document. See Part G-1.

AMENDATORY SECTION (Amending WSR 97-09-013,
filed 4/7/97, effective 4/7/97)

WAC 296-307-09512 What potable water sources
must an employer provide? You must provide potable
water for employees engaged in hand-labor operations in the
field, without cost to the employee. Potable water must meet
the following requirements:

(1) Potable water is in locations that are accessible to all
employees.

(2) Potable water containers are refilled daily or more
often as necessary.

(3) Potable water dispensers are designed, constructed,
and serviced so that sanitary conditions are maintained. They
are closeable and equipped with a tap.

(4) Open containers such as barrels, pails, or tanks for
drinking water from which water must be dipped or poured,
whether or not they are fitted with a cover, are prohibited.

(5) Any container used to distribute drinking water is
clearly marked in English and with the appropriate interna-
tional symbol describing its contents.

(6) Any container used to distribute drinking water is
only used for that purpose.

(7) Potable water is suitably cool and provided in suffi-
cient amounts, taking into account the air temperature,
humidity, and the nature of the work performed, to meet
employees' needs.

Note: Suitably cool water should be sixty degrees Fahrenheit or
less. During hot weather, employees may require up to three
gallons of water per day. Additional requirements may be
found in the outdoor heat exposure standard in Part G-1

WAC 296-307-09740 Drinking water, which applies
between May 1st and September 30th of each year.
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(8) The use of common drinking cups or dippers is pro-
hibited. Water is dispensed in single-use drinking cups, per-
sonal containers, or by water fountains.

"Single-use drinking cups" means containers of any type
or size, disposable or not, and including personal containers
if the choice to use a personal container is made by the
employee, not the employer.

(9) Employees must be prohibited from drinking from
irrigation ditches, creeks or rivers. Potable water must meet
the quality standards for drinking purposes of the state or
local authority, or must meet quality standards of the United
States Environmental Protection Agency's National Interim
—Primary Drinking Water Regulations, published in 40 CFR
Part 141 and 40 CFR 147.2400.

AMENDATORY SECTION (Amending WSR 05-01-166,
filed 12/21/04, effective 4/2/05)

WAC 296-307-11015 Violations of this part—
Worker protection standards—40 CFR, § 170.9. (1) RCW
15.58.150 (2)(c) provides that it is unlawful for any person
". .. to use or cause to be used any pesticide contrary to label
directions . . .." When 40 CFR, Part 170 is referenced on a
label, users must comply with all of its requirements except
those that are inconsistent with product specific instructions
on the labeling. For purposes of this chapter, the term "use" is
interpreted to include:

(a) Preapplication activities, including, but not limited
to:

(i) Arranging for the application of the pesticide;

(i1) Mixing and loading the pesticide; and

(iii) Making necessary preparations for the application of
the pesticide, including responsibilities related to worker
notification, training of handlers, decontamination, use and
care of personal protective equipment, emergency informa-
tion, and heat stress management.

Note: Additional requirements in WAC 296-307-097, Outdoor
heat exposure, may apply between May 1st and September

30th of each year. See Part G-1.

(b) Application of the pesticide.

(c) Post-application activities necessary to reduce the
risks of illness and injury resulting from handlers' and work-
ers' occupational exposures to pesticide residues during the
restricted-entry interval plus thirty days. These activities
include, but are not limited to, responsibilities related to
worker training, notification, and decontamination.

(d) Other pesticide-related activities, including, but not
limited to, providing emergency assistance, transporting or
storing pesticides that have been opened, and disposing of
excess pesticides, spray mix, equipment wash waters, pesti-
cide containers, and other pesticide-containing materials.

(2) A person who has a duty under this chapter, as refer-
enced on the pesticide product label, and who fails to perform
that duty, violates RCW 15.58.330 and 17.21.315, and is sub-
ject to civil penalties under RCW 15.58.335, 15.58.260 and
17.21.315.

(3) FIFRA section 14 (b)(4) provides that a person is lia-
ble for a penalty under FIFRA if another person employed by
or acting for that person violates any provision of FIFRA.
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The term "acting for" includes both employment and contrac-
tual relationships.

(4) The requirements of this chapter, including the
decontamination requirements, shall not, for the purposes of
section 653 (b)(1) of Title 29 of the U.S. Code, be deemed to
be the exercise of statutory authority to prescribe or enforce
standards or regulations affecting the general sanitary haz-
ards addressed by Field Sanitation, WAC 296-307-095, or
other agricultural, nonpesticide hazards.

AMENDATORY SECTION (Amending WSR 98-24-096,
filed 12/1/98, effective 3/1/99)

WAC 296-307-12020 Entry restrictions—Standards
for workers—40 CFR, § 170.112. (1) General restrictions.

(a) After the application of any pesticide on an agricul-
tural establishment, the agricultural employer shall not allow
or direct any worker to enter or to remain in the treated area
before the restricted-entry interval specified on the pesticide
labeling has expired, except as provided in this section.

(b) Entry-restricted areas in greenhouses are specified in
column D in Table 2 under WAC 296-307-12015 (3)(d).

(c) When two or more pesticides are applied at the same
time, the restricted-entry interval shall be the longest of the
applicable intervals.

(d) The agricultural employer shall assure that any
worker who enters a treated area under a restricted-entry
interval as permitted by subsections (3), (4), and (5) of this
section uses the personal protective equipment specified in
the product labeling for early entry workers and follows any
other requirements on the pesticide labeling regarding early
entry.

(2) Exception for activities with no contact. A worker
may enter a treated area during a restricted-entry interval if
the agricultural employer assures that both of the following
are met:

(a) The worker will have no contact with anything that
has been treated with the pesticide to which the restricted-
entry interval applies, including, but not limited to, soil,
water, air, or surfaces of plants; and

(b) No such entry is allowed until any inhalation expo-
sure level listed in the labeling has been reached or any ven-
tilation criteria established by WAC 296-307-12015 (3)(c) or
in the labeling have been met.

(3) Exception for short-term activities. A worker may
enter a treated area during a restricted-entry interval for short-
term activities if the agricultural employer assures that the
following requirements are met:

(a) No hand labor activity is performed.

(b) The time in treated areas under a restricted-entry
interval for any worker does not exceed one hour in any
twenty-four-hour period.

(¢) No such entry is allowed for the first four hours fol-
lowing the end of the application, and no such entry is
allowed thereafter until any inhalation exposure level listed
in the labeling has been reached or any ventilation criteria
established by WAC 296-307-12015 (3)(c) or in the labeling
have been met.

(d) The personal protective equipment specified on the
product labeling for early entry is provided to the worker.
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Such personal protective equipment shall conform to the fol-
lowing standards:

(i) Personal protective equipment (PPE) means devices
and apparel that are worn to protect the body from contact
with pesticides or pesticide residues, including, but not lim-
ited to, coveralls, chemical-resistant suits, chemical-resistant
gloves, chemical-resistant footwear, respiratory protection
devices, chemical-resistant aprons, chemical-resistant head-
gear, and protective eyewear.

(i1) Long-sleeved shirts, short-sleeved shirts, long pants,
short pants, shoes, socks, and other items of work clothing
are not considered personal protective equipment for the pur-
poses of this section and are not subject to the requirements
of this section, although pesticide labeling may require that
such work clothing be worn during some activities.

(i) When "chemical-resistant” personal protective
equipment is specified by the product labeling, it shall be
made of material that allows no measurable movement of the
pesticide being used through the material during use.

(iv) When "waterproof™ personal protective equipment is
specified by the product labeling, it shall be made of material
that allows no measurable movement of water or aqueous
solutions through the material during use.

(v) When a "chemical-resistant suit" is specified by the
product labeling, it shall be a loose-fitting, one-piece or two-
piece, chemical-resistant garment that covers, at a minimum,
the entire body except head, hands, and feet.

(vi) When "coveralls" are specified by the product label-
ing, they shall be a loose-fitting, one-piece or two-piece gar-
ment, such as a cotton or cotton and polyester coverall, that
covers, at a minimum, the entire body except head, hands,
and feet. The pesticide product labeling may specify that the
coveralls be worn over a layer of clothing. If a chemical-
resistant suit is substituted for coveralls, it need not be worn
over a layer of clothing.

(vii) Gloves shall be of the type specified by the product
labeling. Gloves or glove linings made of leather, cotton, or
other absorbent materials must not be worn for early entry
activities unless these materials are listed on the product
labeling as acceptable for such use. If chemical-resistant
gloves with sufficient durability and suppleness are not
obtainable for tasks with roses or other plants with sharp
thorns, leather gloves may be worn over chemical-resistant
liners. However, once leather gloves have been worn for this
use, thereafter they shall be worn only with chemical-resis-
tant liners and they shall not be worn for any other use.

(viii) When "chemical-resistant footwear" is specified by
the product labeling, it shall be one of the following types of
footwear: Chemical-resistant shoes, chemical-resistant
boots, or chemical-resistant shoe coverings worn over shoes
or boots. If chemical-resistant footwear with sufficient dura-
bility and a tread appropriate for wear in rough terrain is not
obtainable for workers, then leather boots may be worn in
such terrain.

(ix) When "protective eyewear" is specified by the prod-
uct labeling, it shall be one of the following types of eyewear:
Goggles; face shield; safety glasses with front, brow, and
temple protection; or a full-face respirator.
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(x) When "chemical-resistant headgear" is specified by
the product labeling, it shall be either a chemical-resistant
hood or a chemical-resistant hat with a wide brim.

(e) The agricultural employer shall assure that the
worker, before entering the treated area, either has read the
product labeling or has been informed, in a manner that the
worker can understand, of all labeling requirements related to
human hazards or precautions, first aid, symptoms of poison-
ing, personal protective equipment specified for early entry,
and any other labeling requirements related to safe use.

(f) The agricultural employer shall assure that:

(1) Workers wear the personal protective equipment cor-
rectly for its intended purpose and use personal protective
equipment according to manufacturer's instructions.

(i1) Before each day of use, all personal protective equip-
ment is inspected for leaks, holes, tears, or worn places, and
any damaged equipment is repaired or discarded.

(iii) Personal protective equipment that cannot be
cleaned properly is disposed of in accordance with any appli-
cable federal, state, and local regulations.

(iv) All personal protective equipment is cleaned accord-
ing to manufacturer's instructions or pesticide product label-
ing instructions before each day of reuse. In the absence of
any such instructions, it shall be washed thoroughly in deter-
gent and hot water.

(v) Before being stored, all clean personal protective
equipment is dried thoroughly or is put in a well-ventilated
place to dry.

(vi) Personal protective equipment contaminated with
pesticides is kept separately and washed separately from any
other clothing or laundry.

(vii) Any person who cleans or launders personal protec-
tive equipment is informed that such equipment may be con-
taminated with pesticides, of the potentially harmful effects
of exposure to pesticides, and of the correct way(s) to handle
and clean personal protective equipment and to protect them-
selves when handling equipment contaminated with pesti-
cides.

(viii) All clean personal protective equipment is stored
separately from personal clothing and apart from pesticide-
contaminated areas.

(ix) Each worker is instructed how to put on, use, and
remove the personal protective equipment and is informed
about the importance of washing thoroughly after removing
personal protective equipment.

(x) Each worker is instructed in the prevention, recogni-
tion, and first-aid treatment of heat-related illness.

Note: Additional requirements in WAC 296-307-097, Outdoor
heat exposure, may apply between May 1st and September

30th of each year. See Part G-1.

(xi) Workers have a clean place(s) away from pesticide-
storage and pesticide-use areas for storing personal clothing
not in use; putting on personal protective equipment at the
start of any exposure period; and removing personal protec-
tive equipment at the end of any exposure period.

(g) When personal protective equipment is required by
the labeling of any pesticide for early entry, the agricultural
employer shall assure that no worker is allowed or directed to
perform the early entry activity without implementing, when
appropriate, measures to prevent heat-related illness.
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Note: Additional requirements in WAC 296-307-097, Outdoor
heat exposure, may apply between May 1st and September

30th of each year. See Part G-1.

(h) During any early entry activity, the agricultural
employer shall provide a decontamination site in accordance
with WAC 296-307-12050.

(i) The agricultural employer shall not allow or direct
any worker to wear home or to take home personal protective
equipment contaminated with pesticides.

(4) Declaration of an agricultural emergency.

(a) The director of the Washington state department of
agriculture may declare the existence of circumstances caus-
ing an agricultural emergency on a particular establishment
or establishments.

(b) The director may declare an agricultural emergency
based on the reasonably expected certainty of circumstances
occurring based on weather or other forecasts that would cre-
ate conditions that would normally be anticipated to cause an
agricultural emergency.

(c) The agricultural employer may determine if the
establishment under his/her control is subject to the agricul-
tural emergency declared by the director.

(d) Emergency repair of equipment that is in use and
sited within a pesticide treated area under a restricted-entry
interval, such as frost protection devices, shall be considered
to be an agricultural emergency. The conditions in WAC 16-
228-655 shall be met.

(e) Activities that require immediate response such as
fire suppression, relocation of greenhouse plants due to
power failure, and similar conditions, shall be considered to
be agricultural emergencies. The conditions in WAC 16-228-
655 shall be met.

(5) Agricultural activities permitted under an agricultural
emergency.

(a) A worker may enter a pesticide treated area under a
restricted-entry interval in an agricultural emergency to per-
form tasks, including hand labor tasks, necessary to mitigate
the effects of the agricultural emergency if the agricultural
employer assures that all the following requirements are met:

(1) No entry is permitted for the first four hours after the
pesticide application or the minimum reentry interval
allowed by EPA for that product, whichever is less;

(i) The personal protective equipment specified on the
product labeling for early entry is provided to the worker;

(iii) The agricultural employer shall assure that the
worker, before entering the treated area, either has read the
product labeling or has been informed, in a manner the
worker can understand, of all labeling requirements related to
human hazards or precautions, first aid, symptoms of poison-
ing, personal protective equipment specified for early entry,
and any other labeling requirements related to safe use;

(iv) The agricultural employer shall assure that the
worker wears the proper PPE and that the PPE is in operable
condition and that the worker has been trained in its proper
use;

(v) The agricultural employer shall assure that measures
have been taken, when appropriate, to prevent heat-related
illness;
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Note: Additional requirements in WAC 296-307-097, Outdoor
heat exposure, may apply between May 1st and September

30th of each year. See Part G-1.

(vi) A decontamination site has been provided in accor-
dance with EPA regulations;

(vii) The agricultural employer shall not allow or direct
any worker to wear home or take home personal protective
equipment contaminated with pesticides.

(b) If the agricultural emergency is due to equipment
failure, then the agricultural employer shall assure that all the
requirements in subsection (1) of this section are met plus the
following additional requirement. The only permitted activity
until the restricted-entry interval has elapsed is equipment
repair that would mitigate the effect of the equipment failure.

(6) Recordkeeping required for agricultural emergen-
cies.

(a) If the employer declares that his/her establishment is
affected by an agricultural emergency and that activities reg-
ulated by the worker protection standard have been per-
formed, the employer shall keep the following records for
seven years from the date of the agricultural emergency:

(i) Date of the agricultural emergency;

(1) Time of the agricultural emergency, start and end;

(iii) Reason for the agricultural emergency, such as frost,
fire, equipment failure, etc.;

(iv) Crop/site;

(v) Pesticide(s) - name, EPA number, REI;

(vi) Name, date, time of entry and exit of early entry per-
son(s);

(vii) Estimated potential of economic loss which would
have occurred had no early entry been allowed.

(b) Records shall be completed within twenty-four hours
of the early entry exposure and be available to the department
and/or department of health and/or medical facility or treat-
ing physician if requested by the above or the employee.

(7) Exception to entry restrictions requiring EPA
approval. EPA may in accordance with 40 CFR, Part 170.112
(e) grant an exception from the requirements of this section.
A request for an exception must be submitted to the Director,
Office of Pesticide Programs (H-7501C), Environmental Pro-
tection Agency, 401 "M" Street SW, Washington, DC 20460
and must be accompanied by two copies of the information
specified in 40 CFR, Part 170.112(e).

AMENDATORY SECTION (Amending WSR 05-01-166,
filed 12/21/04, effective 4/2/05)

WAC 296-307-13045 Personal protective equip-
ment—Standards for pesticide handlers—40 CFR, §
170.240. (1) Requirement. Any person who performs tasks as
a pesticide handler shall use the clothing and personal protec-
tive equipment specified on the labeling for use of the prod-
uct.

(2) Definition.

(a) Personal protective equipment (PPE) means devices
and apparel that are worn to protect the body from contact
with pesticides or pesticide residues, including, but not lim-
ited to, coveralls, chemical-resistant suits, chemical-resistant
gloves, chemical-resistant footwear, respiratory protection
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devices, chemical-resistant aprons, chemical-resistant head-
gear, and protective eyewear.

(b) Long-sleeved shirts, short-sleeved shirts, long pants,
short pants, shoes, socks, and other items of work clothing
are not considered personal protective equipment for the pur-
poses of this section and are not subject to the requirements
of this section, although pesticide labeling may require that
such work clothing be worn during some activities.

(3) Provision. When personal protective equipment is
specified by the labeling of any pesticide for any handling
activity, the handler employer shall provide the appropriate
personal protective equipment in clean and operating condi-
tion to the handler.

(a) When "chemical-resistant" personal protective equip-
ment is specified by the product labeling, it shall be made of
material that allows no measurable movement of the pesti-
cide being used through the material during use.

(b) When "waterproof™ personal protective equipment is
specified by the product labeling, it shall be made of material
that allows no measurable movement of water or aqueous
solutions through the material during use.

(c) When a "chemical-resistant suit" is specified by the
product labeling, it shall be a loose-fitting, one-piece or two-
piece chemical-resistant garment that covers, at a minimum,
the entire body except head, ha