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WSR 13-04-005
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed January 24, 2013, 11:37 a.m., effective February 24, 2013]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The division of developmental disabilities
(DDD) is adopting new sections and amending others in
chapter 388-845 WAC to comply with federal and state laws.
These changes are required to maintain compliance with
home and community based waiver programs for DDD that
was approved by the Centers for Medicare and Medicaid Ser-
vices (CMS). This also addresses obsolete language that is in
conflict in all of the approved home and community based
services (HCBS) waivers, clarify language to ensure that ser-
vices are implemented and consistent with services contained
in the approved HCBS waiver program, or to update lan-
guage that is no longer in compliance with federal and state
laws. These changes ensure the division is in compliance
with the HCBS waiver program and to ensure the division
can continue to collect federal financial match for the receipt
of services.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-845-0005, 388-845-0010, 388-845-
0030, 388-845-0045, 388-845-0050, 388-845-0060, 388-
845-0070, 388-845-0105, 388-845-0310, 388-845-0400,
388-845-0405, 388-845-0410, 388-845-0500, 388-845-0501,
388-845-0510, 388-845-0750, 388-845-0900, 388-845-1100,
388-845-1155, 388-845-1160, 388-845-1310, 388-845-1600,
388-845-1605, 388-845-1610, 388-845-1615, 388-845-1620,
388-845-1710, 388-845-1800, 388-845-1900, 388-845-1910,
388-845-2000, 388-845-2200, 388-845-3000, 388-845-3055,
388-845-3056, 388-845-3060, 388-845-3061, 388-845-3062,
388-845-3065, 388-845-3070, 388-845-3075, 388-845-3080,
388-845-3085, 388-845-4000, and 388-845-4005.

Statutory Authority for Adoption: RCW 71A.12.030,
74.08.090.

Other Authority: SSB 6384, RCW 71A.12.030, 74.08.-
090.

Adopted under notice filed as WSR 12-17-036 on
August 7, 2012.

Changes Other than Editing from Proposed to Adopted
Version: The department has removed some of the sections
that were originally proposed. Those sections are not being
permanently adopted at this time. The sections that are being
permanently adopted have not changed since being proposed
under WSR 12-17-036.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 45, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 2, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

[1]

WSR 13-04-005

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 2, Amended 45, Repealed 0.

Date Adopted: January 22, 2013.

Katherine I. Vasquez

Rules Coordinator

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-0005 What are home and community
based services (HCBS) waivers? (1) Home and community
based services (HCBS) waivers are services approved by the
Centers For Medicare and Medicaid Services (CMS) under
section 1915(¢c) of the Social Security Act as an alternative to

intermediate care facility for the ((mentaly—retarded
HSEMR)—eare)) individuals with intellectual disabilities

(ICF/ID).

(2) Certain federal regulations are "waived" enabling the
provision of services in the home and community to individ-
uals who would otherwise require the services provided in an
((FcFEMR)) ICE/ID as defined in chapters 388-835 and 388-
837 WAC.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-0010 What is the purpose of HCBS
waivers? The purpose of HCBS waivers is to provide ser-
vices in the community to individuals with (FEEAMR)) ICF/-
ID level of need to prevent their placement in an (FEEAMR))
ICF/ID.

AMENDATORY SECTION (Amending WSR 10-22-088,
filed 11/1/10, effective 12/2/10)

WAC 388-845-0030 Do I meet criteria for HCBS
waiver-funded services? You meet criteria for DDD HCBS
waiver-funded services if you meet all of the following:

(1) You have been determined eligible for DDD services
per RCW 71A.10.020(3).

(2) You have been determined to meet ((FEEAMR))
ICE/ID level of care per WAC 388-845-0070, 388-828-3060
and 388-828-3080.

(3) You meet disability criteria established in the Social
Security Act.

(4) You meet financial eligibility requirements as
defined in WAC 388-515-1510.

(5) You choose to receive services in the community
rather than in an (FEEMR)) ICF/ID facility.

(6) You have a need for waiver services as identified in
your ((planefeare-er)) individual support plan.

(7) You are not residing in hospital, jail, prison, nursing
facility, (FEEMR)) ICE/ID, or other institution.

(8) Additionally, for the Children's Intensive In-Home
Behavioral Support (CIIBS) waiver-funded services:

(a) You are age eight or older and under the age of eigh-
teen for initial enrollment and under age twenty-one for con-
tinued enrollment;
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(b) You have been determined to meet CIIBS program
eligibility per chapter 388-828 WAC prior to initial enroll-
ment only;

(¢) You live with your family; and

(d) Your parent/guardian(s) and primary caregiver(s), if
other than parent/guardian(s), have signed the participation
agreement.

AMENDATORY SECTION (Amending WSR 10-22-088,
filed 11/1/10, effective 12/2/10)

WAC 388-845-0045 When there is capacity to add
people to a waiver, how does DDD determine who will be
enrolled? When there is capacity on a waiver and available
funding for new waiver participants, DDD may enroll people
from the statewide data base in a waiver based on the follow-
ing priority considerations:

(1) First priority will be given to current waiver partici-
pants assessed to require a different waiver because their
identified health and welfare needs have increased and these
needs cannot be met within the scope of their current waiver.

(2) DDD may also consider any of the following popula-
tions in any order:

(a) Priority populations as identified and funded by the
legislature.

(b) Persons DDD has determined to be in immediate risk
of (FSEMR)) ICE/ID admission due to unmet health and
welfare needs.

(c) Persons identified as a risk to the safety of the com-
munity.

(d) Persons currently receiving services through state-
only funds.

(e) Persons on an HCBS waiver that provides services in
excess of what is needed to meet their identified health and
welfare needs.

(f) Persons who were previously on an HCBS waiver
since April 2004 and lost waiver eligibility per WAC 388-
845-0060 (1)(i).

(3) For the Basic waiver only, DDD may consider per-
sons who need the waiver services available in the Basic
waiver to maintain them in their family's home or in their
own home.

AMENDATORY SECTION (Amending WSR 10-22-088,
filed 11/1/10, effective 12/2/10)

WAC 388-845-0050 How do I request to be enrolled
in a waiver? (1) You can contact DDD and request to be
enrolled in a waiver or to enroll in a different waiver at any
time.

(2) If you are assessed as meeting (FJEEMR)) ICF/ID
level of care as defined in WAC 388-845-0070 and chapter
388-828 WAC, your request for waiver enrollment will be
documented by DDD in a statewide data base.

(3) For the Children's Intensive In-Home Behavioral
Support (CIIBS) waiver only, if you are assessed as meeting
both (FcFAMR)) ICF/ID level of care and CIIBS eligibility
as defined in WAC 388-845-0030 and chapter 388-828
WAC, your request for waiver enrollment will be docu-
mented by DDD in a statewide data base.
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AMENDATORY SECTION (Amending WSR 09-10-021,
filed 4/28/09, effective 5/29/09)

WAC 388-845-0060 Can my waiver enrollment be
terminated? DDD may terminate your waiver enrollment if
DDD determines that:

(1) Your health and welfare needs cannot be met in your
current waiver or for one of the following reasons:

(a) You no longer meet one or more of the requirements
listed in WAC 388-845-0030;

(b) You do not have an identified need for a waiver ser-
vice at the time of your annual ((plan-efeare-or)) individual
support plan;

(¢) You do not use a waiver service at least once in every
thirty consecutive days and your health and welfare do not
require monthly monitoring;

(d) You are on the community protection waiver and:

(1) You choose not to be served by a certified residential
community protection provider-intensive supported living
services (CP-ISLS);

(i1) You engage in any behaviors identified in WAC 388-
831-0240 (1) through (4); and

(iii) DDD determines that your health and safety needs
or the health and safety needs of the community cannot be
met in the community protection program.

(e) You choose to disenroll from the waiver;

() You reside out-of-state;

(g) You cannot be located or do not make yourself avail-
able for the annual waiver reassessment of eligibility;

(h) You refuse to participate with DDD in:

(1) Service planning;

(i1) Required quality assurance and program monitoring
activities; or

(iii) Accepting services agreed to in your ((plan-efeare
or)) individual support plan as necessary to meet your health
and welfare needs.

(1) You are residing in a hospital, jail, prison, nursing
facility, (FEEMR)) ICF/ID, or other institution and remain
in residence at least one full calendar month, and are still in
residence:

(i) At the end of the twelfth month following the effec-
tive date of your current ((plan-efeare-or)) individual support
plan, as described in WAC 388-845-3060; or

(il)) The end of the waiver fiscal year, whichever date
occurs first.

() Your needs exceed the maximum funding level or
scope of services under the Basic or Basic Plus waiver as
specified in WAC 388-845-3080; or

(k) Your needs exceed what can be provided under WAC
388-845-3085; or

(2) Services offered on a different waiver can meet your
health and welfare needs and DDD enrolls you on a different
waiver.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0070 What determines if I need
((FcFMR)) ICE/ID level of care? DDD determines if you
need (FEEAMR)) ICF/ID level of care based on your need for
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waiver services. To reach this decision, DDD uses the DDD
assessment as specified in chapter 388-828 WAC.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0105 What criteria determine assign-
ment to the community protection waiver? DDD may
assign you to the community protection waiver only if you
are at least eighteen years of age, not currently residing in a
hospital, jail or other institution, and meet the following cri-
teria:

(1) You have been identified by DDD as a person who
meets one or more of the following:

(a) You have been convicted of or charged with a crime
of sexual violence as defined in chapter 71.09 RCW;

(b) You have been convicted of or charged with acts
directed towards strangers or individuals with whom a rela-
tionship has been established or promoted for the primary
purpose of victimization, or persons of casual acquaintance
with whom no substantial personal relationship exists;

(c) You have been convicted of or charged with a sexu-
ally violent offense and/or predatory act, and may constitute
a future danger as determined by a qualified professional;

(d) You have not been convicted and/or charged, but you
have a history of stalking, sexually violent, predatory and/or
opportunistic behavior which demonstrates a likelihood to
commit a sexually violent and/or predatory act based on cur-
rent behaviors that may escalate to violence, as determined
by a qualified professional; or

(e) You have committed one or more violent offense, as
defined in RCW 9.94A.030.

(2) You receive or agree to receive residential services
from certified residential community protection provider-
intensive supported living services (CP-ISLS); and

(3) You comply with the specialized supports and
restrictions in your:

(a) (Planefeare-or)) Individual support plan;
(b) Individual instruction and support plan (IISP); and/or

(¢) Treatment plan provided by DDD approved certified
individuals and agencies.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-0310 Are there limits to the AFH ser-
vices I can receive? Adult family homes services are limited
by the following:

(1) AFH services are defined and limited per chapter
388-106 WAC ((and-chapter 388-1-WAC)) governing med-

icaid personal care and the comprehensive assessment and
reporting evaluation (CARE).

(2) Rates are determined by and limited to department
published rates for the level of care generated by CARE.

(3) AFH reimbursement cannot be supplemented by
other department funding.
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AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-0400 What are adult residential care
(ARC) services? Adult residential care (ARC) facilities may
provide residential care to adults. This service is available in
the Basic Plus waiver.

(1) An ARC is a licensed ((boarding-heme)) assisted liv-
ing facility for seven or more unrelated adults.

(2) Services include, but are not limited to, individual
and group activities; assistance with arranging transportation;
assistance with obtaining and maintaining functional aids and
equipment; housework; laundry; self-administration of medi-
cations and treatments; therapeutic diets; cuing and providing
physical assistance with bathing, eating, dressing, locomo-
tion and toileting; stand-by one person assistance for transfer-
ring.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-0405 Who is a qualified provider of
ARC services? The provider of ARC services must:

(1) Be a licensed ((bearding-heme)) assisted living facil-
ity;

(2) Be contracted with ADSA to provide ARC services;
and

(3) Have completed the required and approved DDD
specialty training.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-0410 Are there limits to the ARC ser-
vices I can receive? ARC services are limited by the follow-
ing:

(1) ARC services are defined and limited by ((bearding
heme)) assisted living facility licensure and rules in chapter
388-78A WAC, and chapter 388-106 WAC ((and-chapter
388-H-WAKL)) governing medicaid personal care and the
comprehensive assessment and reporting evaluation
(CARE).

(2) Rates are determined and limited to department pub-
lished rates for the level of care generated by CARE.

(3) ARC reimbursement cannot be supplemented by
other department funding.

AMENDATORY SECTION (Amending WSR 10-22-088,
filed 11/1/10, effective 12/2/10)

WAC 388-845-0500 What is behavior ((manage-
ment)) support and consultation? (1) Behavior ((manage-
ment)) support and consultation may be provided to persons
on any of the DDD HCBS waivers and includes the develop-
ment and implementation of programs designed to support
waiver participants using:

(a) Individualized strategies for effectively relating to
caregivers and other people in the waiver participant's life;
and

(b) Direct interventions with the person to decrease
aggressive, destructive, and sexually inappropriate or other
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behaviors that compromise their ability to remain in the com-
munity (i.e., training, specialized cognitive counseling, con-
ducting a functional assessment, development and implemen-
tation of a positive behavior support plan).

(2) Behavior ((management)) support and consultation
may also be provided as a ((rental)) behavioral health stabi-
lization service in accordance with WAC 388-845-1150
through 388-845-1160.

AMENDATORY SECTION (Amending WSR 10-22-088,
filed 11/1/10, effective 12/2/10)

WAC 388-845-0501 What is included in behavior
((management)) support and consultation for the chil-
dren's intensive in-home behavioral support (CIIBS)
waiver? (1) In addition to the definition in WAC 388-845-
0500, behavior ((management)) support and consultation in
the CIIBS waiver must include the following characteristics:

(a) Treatment must be evidence based, driven by individ-
ual outcome data, and consistent with DDD's positive behav-
ior support guidelines as outlined in contract;

(b) The following written components will be developed
in partnership with the child and family by a behavior spe-
cialist as defined in WAC 388-845-0506:

(1) Functional behavioral assessment; and

(1) Positive behavior support plan based on functional
behavioral assessment.

(¢) Treatment goals must be objective and measurable.
The goals must relate to an increase in skill development and
a resulting decrease in challenging behaviors that impede
quality of life for the child and family; and

(d) Behavioral support strategies will be individualized
and coordinated across all environments, such as home,
school, and community, in order to promote a consistent
approach among all involved persons.

(2) Behavior ((management)) support and consultation
in the CIIBS waiver may also include the following compo-
nents:

(a) Positive behavior support plans may be implemented
by a behavioral technician as defined in WAC 388-845-0506
and include 1:1 behavior interventions and skill development
activity.

(b) Positive behavior support plans may include recom-
mendations by a music and/or recreation therapist, as defined
in WAC 388-845-0506.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0510 Are there limits to the behavior

((management)) support and consultation I can receive?
The following limits apply to your receipt of behavior ((man-

agement)) support and consultation:

(1) DDD and the treating professional will determine the
need and amount of service you will receive, subject to the
limitations in subsection (2) below.

(2) The dollar limitations for aggregate services in your
Basic and Basic Plus waiver limit the amount of service
unless provided as a ((mental)) behavioral health stabilization
service.
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(3) DDD reserves the right to require a second opinion
from a department-selected provider.

(4) Behavior ((management)) support and consultation
not provided as a ((mental)) behavioral health stabilization
service requires prior approval by the DDD regional adminis-
trator or designee.

AMENDATORY SECTION (Amending WSR 08-20-033,
filed 9/22/08, effective 10/23/08)

WAC 388-845-0750 What are community transition
services? (1) Community transition services are reasonable
costs (necessary expenses in the judgment of the state for you
to establish your basic living arrangement) associated with
moving from:

(a) An institutional setting to a community setting in
which you are living in your own home or apartment, respon-
sible for your own living expenses and receiving services
from a DDD certified residential habilitation services pro-
vider as defined in WAC 388-845-1505 and 388-845-1510;
or

(b) A provider operated setting, such as a group home,
staffed residential, adult family home or companion home in
the community to a community setting in which you are liv-
ing in your own home or apartment, responsible for your own
living expenses, and receiving services from a DDD certified
residential habilitation services provider as defined in WAC
388-845-1505 and 388-845-1510.

(2) Community transition services include:

(a) Security deposits (not to exceed the equivalent of two
month's rent) that are required to obtain a lease on an apart-
ment or home;

(b) Essential furnishings such as a bed, a table, chairs,
window blinds, eating utensils and food preparation items;

(c) Moving expenses required to occupy your own home
or apartment;

(d) Set-up fees or deposits for utility or service access
(e.g., telephone, electricity, heating); and

(e) Health and safety assurances, such as pest eradica-
tion, allergen control or one-time cleaning prior to occu-
pancy.

(3) Community transition services are available in the
CORE and community protection waivers.

AMENDATORY SECTION (Amending WSR 10-22-088,
filed 11/1/10, effective 12/2/10)

WAC 388-845-0900 What are environmental accessi-
bility adaptations? (1) Environmental accessibility adapta-
tions are available in all of the DDD HCBS waivers and pro-
vide the physical adaptations to the home required by the
individual's ((plan-efeare-or)) individual support plan needed
to:

(a) Ensure the health, welfare and safety of the individ-
ual; or

(b) Enable the individual who would otherwise require
institutionalization to function with greater independence in
the home.

(2) Environmental accessibility adaptations may include
the installation of ramps and grab bars, widening of door-
ways, modification of bathroom facilities, or installing spe-
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cialized electrical and/or plumbing systems necessary to
accommodate the medical equipment and supplies that are
necessary for the welfare of the individual.

(3) For the CIIBS waiver only, adaptations include
repairs to the home necessary due to property destruction
caused by the participant's behavior.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1100 What are ((mental)) behavioral
health crisis diversion bed services? ((Mental)) Behavioral
health crisis diversion bed services are temporary residential
and behavioral services that may be provided in a client's
home or licensed or certified setting. These services are avail-
able to eligible clients who are at risk of serious decline of
mental functioning and who have been determined to be at
risk of psychiatric hospitalization. These services are avail-
able in all four HCBS waivers administered by DDD as
((mental)) behavioral health stabilization services in accor-
dance with WAC 388-845-1150 through 388-845-1160.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1155 Who are qualified providers of
((mental)) behavioral health stabilization services? Pro-
viders of these ((mental)) behavioral health stabilization ser-
vices are listed in the rules in this chapter governing the spe-
cific services listed in WAC 388-845-1150.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1160 Are there limitations to the
((mental)) behavioral health stabilization services that I
can receive? (1) ((Mental)) Behavioral health stabilization
services are intermittent and temporary. The duration and
amount of services you need to stabilize your crisis is deter-
mined by a mental health professional and/or DDD.

(2) The costs of ((mental)) behavioral health stabiliza-
tion services do not count toward the dollar limitations for
aggregate services in the Basic and Basic Plus waiver.

(3) ((Mental)) Behavioral health stabilization services
require prior approval by DDD or its designee.

AMENDATORY SECTION (Amending WSR 08-20-033,
filed 9/22/08, effective 10/23/08)

WAC 388-845-1310 Are there limits to the personal
care services I can receive? (1) You must meet the program-
matic eligibility for medicaid personal care in chapter((fs}))
388-106 ((fand388-7H)) WAC governing medicaid personal
care (MPC) using the current department approved assess-
ment form: Comprehensive assessment reporting evaluation
(CARE).

(2) The maximum hours of personal care you may
receive are determined by the CARE tool used as part of the
DDD assessment.

(a) Provider rates are limited to the department estab-
lished hourly rates for in-home medicaid personal care.
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(b) Homecare agencies must be licensed through the
department of health and contracted with ADSA.

AMENDATORY SECTION (Amending WSR 10-22-088,
filed 11/1/10, effective 12/2/10)

WAC 388-845-1600 What is respite care? Respite
care is short-term intermittent relief for persons who nor-
mally ((previding)) provide care for ((watverindividuals))
and live with you. This service is available in the Basic, Basic
Plus, CIIBS, and Core waivers.

AMENDATORY SECTION (Amending WSR 10-22-088,
filed 11/1/10, effective 12/2/10)

WAC 388-845-1605 Who is eligible to receive respite
care? You are eligible to receive respite care if you are in the
Basic, Basic Plus, CIIBS or Core waiver and:

(1) You live in a private home and no ((ene)) person liv-
ing with you is ((paid)) contracted by ADSA to provide ((per-
sonal-eare-servieesto-yor)) you with a service; or

(2) You are age eighteen or older and:

(a) You live with ((a-paid-personal-eare-providerwhe-is))
your natural, step or adoptive parent(s) who is also contracted
by ADSA to provide you with a service; ((e¥)) and

(b) No one else living with you is contracted by ADSA
to provide you with a service; or

(3) You are under the age of eighteen and:

(a) You live with your natural, step or adoptive parent(s);
and ((yeurpatd-personal-care-provideralsetHveswith-you:
or))

(b) There is a person living with you who is contracted
by ADSA to provide you with a service; or

(4) You live with a caregiver who is paid by DDD to pro-
vide supports as:

(a) A contracted companion home provider; or

(b) A licensed children's foster home provider.

NEW SECTION

WAC 388-845-1607 Can someone who lives with me
be my respite provider? Someone who lives with you may
be your respite provider as long as they are not the person
who normally provides care for you.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-1610 Where can respite care be pro-
vided? (1) Respite care can be provided in the following
location(s):

(a) Individual's home or place of residence;

(b) Relative's home;

(c) Licensed children's foster home;

(d) Licensed, contracted and DDD certified group home;

(e) Licensed ((boarding-home)) assisted living facility
contracted as an adult residential center;

(f) Adult residential rehabilitation center;

(g) Licensed and contracted adult family home;

(h) Children's licensed group home, licensed staffed res-
idential home, or licensed childcare center;
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(i) Other community settings such as camp, senior cen-
ter, or adult day care center.

(2) Additionally, your respite care provider may take you
into the community while providing respite services.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-1615 Who are qualified providers of
respite care? Providers of respite care can be any of the fol-
lowing individuals or agencies contracted with DDD for
respite care:

(1) Individuals meeting the provider qualifications under
chapter 388-825 WAC;

(2) Homecare/home health agencies, licensed under
chapter 246-335 WAC, Part 1;

(3) Licensed and contracted group homes, foster homes,
child placing agencies, staffed residential homes and foster
group care homes;

(4) Licensed and contracted adult family home;

(5) Licensed and contracted adult residential care facil-
1ty;

(6) Licensed and contracted adult residential treatment
facility under chapter 246-337 WAC;

(7) Licensed childcare center under chapter 170-295
WAC;

(8) Licensed child daycare center under chapter 170-295
WAC;

(9) Adult daycare ((eenters)) providers under chapter
388-71 WAC contracted with DDD;

(10) Certified provider under chapter 388-101 WAC
when respite is provided within the DDD contract for certi-
fied residential services; or

(11) Other DDD contracted providers such as commu-
nity center, senior center, parks and recreation, summer pro-
grams, adult day care.

AMENDATORY SECTION (Amending WSR 10-22-088,
filed 11/1/10, effective 12/2/10)

WAC 388-845-1620 Are there limits to the respite
care I can receive? The following limitations apply to the
respite care you can receive:

(1) The DDD assessment will determine how much
respite you can receive per chapter 388-828 WAC.

(2) ((Pﬁer—&pgre@—by—the—DBD—reg&eml—admﬂs&&tef

manityper WAC388-845-16102)-

3))) Respite cannot replace:

(a) Daycare while your parent or guardian is at work;
and/or

(b) Personal care hours available to you. When determin-
ing your unmet need, DDD will first consider the personal
care hours available to you.

() (3) Respite providers have the following limita-
tions and requirements:
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(a) If respite is provided in a private home, the home
must be licensed unless it is the client's home or the home of
a relative of specified degree per WAC 388-825-345;

(b) The respite provider cannot be the spouse of the care-
giver receiving respite if the spouse and the caregiver reside
in the same residence; and

(c) If you receive respite from a provider who requires
licensure, the respite services are limited to those age-specific
services contained in the provider's license.

((5))) (4) Your caregiver may not provide DDD services
for you or other persons during your respite care hours.

((66))) (5) If your personal care provider is your parent,
your parent provider will not be paid to provide respite ser-
vices to any client in the same month that you receive respite
services.

(6) If your personal care provider is your parent and you

live in your parent's adult family home you may not receive

respite.
(7) DDD may not pay for any fees associated with the

respite care; for example, membership fees at a recreational
facility, or insurance fees.

(8) If you require respite from a licensed practical nurse
(LPN) or a registered nurse (RN), services may be authorized
as skilled nursing services per WAC 388-845-1700 using an
LPN or RN. If you are in the Basic Plus waiver, skilled nurs-
ing services are limited to the dollar limits of your aggregate
services per WAC 388-845-0210.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-1710 Are there limitations to the
skilled nursing services I can receive? The following limi-
tations apply to your receipt of skilled nursing services:

(1) Skilled nursing services with the exception of nurse
delegation and nursing evaluations require prior approval by
the DDD regional administrator or designee.

(2) DDD and the treating professional determine the
need for and amount of service.

(3) DDD reserves the right to require a second opinion
by a department-selected provider.

(4) The dollar limitation for aggregate services in your
Basic Plus waiver limit the amount of skilled nursing services
unless provided as a ((mental)) behavioral health stabilization
service.

AMENDATORY SECTION (Amending WSR 10-22-088,
filed 11/1/10, effective 12/2/10)

WAC 388-845-1800 What are specialized medical
equipment and supplies? (1) Specialized medical equip-
ment and supplies are durable and nondurable medical equip-
ment not available through medicaid or the state plan which
enables individuals to:

(a) Increase their abilities to perform their activities of
daily living; or

(b) Perceive, control or communicate with the environ-
ment in which they live.

(2) Durable and nondurable medical equipment are
defined in WAC ((388-543-1000)) 182-543-1000 and ((388-
543-2800)) 182-543-2800 respectively.
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(3) Also included are items necessary for life support;
and ancillary supplies and equipment necessary to the proper
functioning of the equipment and supplies described in sub-
section (1) above.

(4) Specialized medical equipment and supplies are
available in all DDD HCBS waivers.

AMENDATORY SECTION (Amending WSR 10-22-088,
filed 11/1/10, effective 12/2/10)

WAC 388-845-1900 What are specialized psychiatric
services? (1) Specialized psychiatric services are specific to
the individual needs of persons with developmental disabili-
ties who are experiencing mental health symptoms. These
services are available in all DDD HCBS waivers.

(2) Service may be any of the following:

(a) Psychiatric evaluation,

(b) Medication evaluation and monitoring,

(c) Psychiatric consultation.

(3) These services are also available as a ((mental))
behavioral health stabilization service in accordance with
WAC 388-845-1150 through 388-845-1160.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-1910 Are there limitations to the spe-
cialized psychiatric services I can receive? (1) Specialized
psychiatric services are excluded if they are available through
other medicaid programs.

(2) The dollar limitations for aggregate service in your
Basic and Basic Plus waiver limit the amount of specialized
psychiatric services unless provided as a ((mental)) behav-
ioral health stabilization service.

(3) Specialized psychiatric services require prior
approval by the DDD regional administrator or designee.

AMENDATORY SECTION (Amending WSR 10-22-088,
filed 11/1/10, effective 12/2/10)

WAC 388-845-2000 What is staff/family consultation
and training? (1) Staff/family consultation and training is
professional assistance to families or direct service providers
to help them better meet the needs of the waiver person. This
service is available in all DDD HCBS waivers.

(2) Consultation and training is provided to families,
direct staff, or personal care providers to meet the specific
needs of the waiver participant as outlined in the individual's
((plemrefeare-or)) individual support plan, including:

(a) Health and medication monitoring;

(b) Positioning and transfer;

(c) Basic and advanced instructional techniques;

(d) Positive behavior support;

(e) Augmentative communication systems;

(f) Diet and nutritional guidance;

(g) Disability information and education;

(h) Strategies for effectively and therapeutically interact-
ing with the participant;

(1) Environmental consultation; and

(j) For the CIIBS waiver only, individual and family
counseling.
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AMENDATORY SECTION (Amending WSR 10-22-088,
filed 11/1/10, effective 12/2/10)

WAC 388-845-2200 What are transportation ser-
vices? Transportation services provide reimbursement to a
provider when the transportation is required and specified in
the waiver ((planefeare-or)) individual support plan. This
service is available in all DDD HCBS waivers if the cost and
responsibility for transportation is not already included in
your provider's contract and payment.

(1) Transportation provides you access to waiver ser-
vices, specified by your ((plan-efeare-or)) individual support
plan.

(2) Whenever possible, you must use family, neighbors,
friends, or community agencies that can provide this service
without charge.

AMENDATORY SECTION (Amending WSR 10-22-088,
filed 11/1/10, effective 12/2/10)

WAC 388-845-3000 What is the process for deter-
mining the services I need? Your service needs are deter-
mined through the DDD assessment and the service planning
process as defined in chapter 388-828 WAC. Only identified
health and welfare needs will be authorized for payment in
the ISP.

(1) You receive an initial and annual assessment of your
needs using a department-approved form.

(a) You meet the eligibility requirements for ((FEEAMR))
ICF/ID level of care.

(b) The "comprehensive assessment reporting evaluation
(CARE)" tool will determine your eligibility and amount of
personal care services.

(c) If you are in the Basic, Basic Plus, CIIBS, or Core
waiver, the DDD assessment will determine the amount of
respite care available to you.

(2) From the assessment, DDD develops your waiver
((planefeare-or)) individual support plan (ISP) with you
and/or your legal representative and others who are involved
in your life such as your parent or guardian, advocate and ser-
vice providers.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-3055 What is a waiver individual sup-
port plan (ISP)? (1) The individual support plan (ISP)
((replaces-theplan-efeare-and)) is the primary tool DDD uses
to determine and document your needs and to identify the ser-
vices to meet those needs. ((Yourplan-eof-ecareremains-in
effeetunti-anewISP-is-developed:))

(2) Your ISP must include:

(a) Your identified health and welfare needs;

(b) Both paid and unpaid services and supports approved
to meet your identified health and welfare needs as identified
in WAC 388-828-8040 and 388-828-8060; and

(c) How often you will receive each waiver service; how
long you will need it; and who will provide it.

(3) For an initial ISP, you or your legal representative
must sign or give verbal consent to the plan indicating your
agreement to the receipt of services.
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(4) For a reassessment or review of your ISP, you or your
legal representative must sign or give verbal consent to the
plan indicating your agreement to the receipt of services.

(5) You may choose any qualified provider for the ser-
vice, who meets all of the following:

(a) Is able to meet your needs within the scope of their
contract, licensure and certification;

(b) Is reasonably available;

(c) Meets provider qualifications in chapters 388-845
and 388-825 WAC for contracting; and

(d) Agrees to provide the service at department rates.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-3056 What if I need assistance to

understand my ((plan—efeare-or)) individual support

plan? If you are unable to understand your ((plan-efeare-or))
individual support plan and the individual who has agreed to

provide assistance to you as your necessary supplemental
accommodation representative is unable to assist you with
understanding your individual support plan, DDD will take
the following steps:

(1) Consult with the office of the attorney general to
determine if you require a legal representative or guardian to
assist you with your ((ptanefeare-or)) individual support
plan.

(2) Continue your current waiver services.

(3) If the office of the attorney general or a court deter-
mines that you do not need a legal representative, DDD will
continue to try to provide necessary supplemental accommo-
dations in order to help you understand your ((plen-efeare
or)) individual support plan.

AMENDATORY SECTION (Amending WSR 07-20-050,

filed 9/26/07, effective 10/27/07)

WAC 388-845-3060 When is my ((plap-of-eare-or))
individual support plan effective? (((H)-Feraninitial-plan
c ndividual | be olanis effect

obtained)) Your individual support plan is effective the last
day of the month in which DDD signs it after a signature or
consent is obtained.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-3061 Can a change in my ((plan—of
eare-or)) individual support plan be effective before I sign
it? If you verbally request a change in service to occur imme-

diately, DDD can sign the ((pten-efeare-or)) individual sup-
port plan and approve it prior to receiving your signature.

(1) Your ((plan-ef-eare-or)) individual support plan will

be mailed to you for signature.
(2) You retain the same appeal rights as if you had signed

the ((plan-ef-eare-or)) individual support plan.
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AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-3062 Who is required to sign or give
verbal consent to the ((plan-ef-eare-ex)) individual sup-
port plan? (1) If you do not have a legal representative, you
must sign or give verbal consent to the ((plan-ef-eare-or))
individual support plan.

(2) If you have a legal representative, your legal repre-
sentative must sign or give verbal consent to the ((plan-of
eare-or)) individual support plan.

(3) If you need assistance to understand your ((plan—ef
eare-or)) individual support plan, DDD will follow the steps
outlined in WAC 388-845-3056 (1) and (3).

NEW SECTION

WAC 388-845-3063 Can my individual support plan
be effective before the end of the month? You may request
to DDD to have your individual support plan effective prior
to the end of the month. The effective date will be the date
DDD signs it after receiving your signature or verbal consent.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-3065 How long is my plan effective?
(« ) . o
) Eil.) .ift*] plan-of ﬁ]“ is-effectiveuntititisreplaced by

) Your individual support plan is effective through
the last day of the twelfth month following the effective date
or until another ISP is completed, whichever occurs sooner.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-3070 What happens if I do not sign or
verbally consent to my individual support plan (ISP)? If
DDD is unable to obtain the necessary signature or verbal
consent for an initial, reassessment or review of your individ-
ual support plan (ISP), DDD will take one or more of the fol-
lowing actions:

(1) If this individual support plan is an initial plan, DDD
will be unable to provide waiver services. DDD will not
assume consent for an initial plan and will follow the steps
described in WAC 388-845-3056 (1) and (3).

(2) If this individual support plan is a reassessment or
review and you are able to understand your ISP:

(a) DDD will continue providing services as identified in
your most current ((plan-ef-eare-or)) ISP until the end of the
ten-day advance notice period as stated in WAC 388-825-
105.

(b) At the end of the ten-day advance notice period,
unless you file an appeal, DDD will assume consent and
implement the new ISP without the required signature or ver-
bal consent as defined in WAC 388-845-3062 above.

(3) If this individual support plan is a reassessment or
review and you are not able to understand your ISP, DDD
will continue your existing services and take the steps
described in WAC 388-845-3056.
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(4) You will be provided written notification and appeal
rights to this action to implement the new ISP.

(5) Your appeal rights are in WAC 388-845-4000 and
388-825-120 through 388-825-165.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-3075 What if my needs change? You
may request a review of your ((plan-efeare-er)) individual
support plan at any time by calling your case manager. If
there is a significant change in your condition or circum-
stances, DDD must reassess your ((plan-efeare-or)) individ-
ual support plan with you and amend the plan to reflect any
significant changes. This reassessment does not affect the end

date of your annual ((plan—ef-eare-or)) individual support
plan.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-3080 What if my needs exceed the
maximum yearly funding limit or the scope of services
under the Basic or Basic Plus waiver? (1) If you are on the
Basic or Basic Plus waiver and your assessed need for ser-
vices exceeds the maximum permitted, DDD will make the
following efforts to meet your health and welfare needs:

(a) Identify more available natural supports;

(b) Initiate an exception to rule to access available non-
waiver services not included in the Basic or Basic Plus
waiver other than natural supports;

(¢) Authorize emergency services up to six thousand dol-
lars per year if your needs meet the definition of emergency
services in WAC 388-845-0800.

(2) If emergency services and other efforts are not suffi-
cient to meet your needs, you will be offered:

(a) An opportunity to apply for an alternate waiver that
has the services you need;

(b) Priority for placement on the alternative waiver when
there is capacity to add people to that waiver;

(c) Placement in an ((}cEAMR)) ICF/ID.

(3) If none of the options in subsections (1) and (2) above
is successful in meeting your health and welfare needs, DDD
may terminate your waiver eligibility.

(4) If you are terminated from a waiver, you will remain
eligible for nonwaiver DDD services but access to state-only
funded DDD services is limited by availability of funding.

AMENDATORY SECTION (Amending WSR 10-22-088,
filed 11/1/10, effective 12/2/10)

WAC 388-845-3085 What if my needs exceed what
can be provided under the CIIBS, Core or Community
Protection waiver? (1) If you are on the CIIBS, Core or
Community Protection waiver and your assessed need for
services exceeds the scope of services provided under your
waiver, DDD will make the following efforts to meet your
health and welfare needs:

(a) Identify more available natural supports;
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(b) Initiate an exception to rule to access available non-
waiver services not included in the CIIBS, Core or Commu-
nity Protection waiver other than natural supports;

(c) Offer you the opportunity to apply for an alternate
waiver that has the services you need, subject to WAC 388-
845-0045;

(d) Offer you placement in an (F€EAMR)) ICF/ID.

(2) If none of the above options is successful in meeting
your health and welfare needs, DDD may terminate your
waiver eligibility.

(3) If you are terminated from a waiver, you will remain
eligible for nonwaiver DDD services but access to state-only
funded DDD services is limited by availability of funding.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-4000 What are my appeal rights
under the waiver? In addition to your appeal rights under
WAC 388-825-120, you have the right to appeal the follow-
ing decisions:

(1) Disenrollment from a waiver under WAC 388-845-
0060, including a disenrollment from a waiver and enroll-
ment in a different waiver.

(2) A denial of your request to receive ((FEEAMR))
ICF/ID services instead of waiver services; or

(3) A denial of your request to be enrolled in a waiver,
subject to the limitations described in WAC 388-845-4005.

AMENDATORY SECTION (Amending WSR 10-22-088,
filed 11/1/10, effective 12/2/10)

WAC 388-845-4005 Can I appeal a denial of my
request to be enrolled in a waiver? (1) If you are not
enrolled in a waiver and your request to be enrolled in a
waiver is denied, your appeal rights are limited to the deci-
sion that you are not eligible to have your request docu-
mented in a statewide data base due to the following:

(a) You do not need (F€EMR)) ICF/ID level of care per
WAC 388-845-0070, 388-828-8040 and 388-828-8060; or

(b) You requested enrollment in the CIIBS waiver and
do not meet CIIBS eligibility per WAC 388-828-8500
through 388-828-8520.

(2) If you are enrolled in a waiver and your request to be
enrolled in a different waiver is denied, your appeal rights are
limited to the following:

(a) DDD's decision that the services contained in a dif-
ferent waiver are not necessary to meet your health and wel-
fare needs and that the services available on your current
waiver can meet your health and welfare needs; or

(b) DDD's decision that you are not eligible to have your
request documented in a statewide database because you
requested enrollment in the CIIBS waiver and do not meet
CIIBS eligibility per WAC 388-828-8500 through 388-828-
8520.

(3) If DDD determines that the services offered in a dif-
ferent waiver are necessary to meet your health and welfare
needs, but there is not capacity on the different waiver, you
do not have the right to appeal any denial of enrollment on a
different waiver when DDD determines there is not capacity
to enroll you on a different waiver.

Permanent
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PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed February 6, 2013, 9:57 a.m., effective March 9, 2013]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The department is amending these rules to be
consistent with federal regulations and newly passed state
laws: SHB 2056, relating to assisted living facilities; SHB
[ESSB] 5708, relating to reshaping the delivery of long-term
care services; 20 United States Code 1140 ("Rosa's law"); 42
Code of Federal Regulations 483.20(d); and Social Security
Act section 1128I(h) as added by section 6113 of the Afford-
able Care Act.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-97-0001, 388-97-0040, 388-97-1000,
388-97-1620, 388-97-1640, 388-97-2020, and 388-97-2180.

Statutory Authority for Adoption: Chapters 18.51 and
74.42 RCW.

Adopted under notice filed as WSR 12-23-058 on
November 19, 2012.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 4, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 3,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 7, Repealed 0.

Date Adopted: January 31, 2013.

Katherine I. Vasquez

Rules Coordinator

AMENDATORY SECTION (Amending WSR 11-22-077,
filed 11/1/11, effective 12/2/11)

WAC 388-97-0001 Definitions. "Abandonment"
means action or inaction by an individual or entity with a
duty of care for a vulnerable adult that leaves the vulnerable
individual without the means or ability to obtain necessary
food, clothing, shelter, or health care.

"Abuse" means the willful action or inaction that
inflicts injury, unreasonable confinement, intimidation, or
punishment of a vulnerable adult. In instances of abuse of a
vulnerable adult who is unable to express or demonstrate
physical harm, pain or mental anguish, the abuse is presumed
to cause physical harm, pain, or mental anguish. Abuse
includes sexual abuse, mental abuse, physical abuse, and
exploitation of a vulnerable adult, which have the following
meanings:
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(1) "Mental abuse' means any willful action or inaction
of mental or verbal abuse. Mental abuse includes, but is not
limited to, coercion, harassment, inappropriately isolating a
resident from family, friends, or regular activity, and verbal
assault that includes ridiculing, intimidating, yelling, or
swearing.

(2) "Physical abuse" means the willful action of inflict-
ing bodily injury or physical mistreatment. Physical abuse
includes, but is not limited to, striking with or without an
object, slapping, pinching, choking, kicking, shoving, prod-
ding, or restraints including chemical restraints, unless the
restraint is consistent with licensing requirements.

(3) "Sexual abuse' means any form of nonconsensual
sexual contact, including, but not limited to, unwanted or
inappropriate touching, rape, sodomy, sexual coercion, sexu-
ally explicit photographing, and sexual harassment. Sexual
contact may include interactions that do not involve touching,
including but not limited to sending a resident sexually
explicit messages, or cuing or encouraging a resident to per-
form sexual acts. Sexual abuse includes any sexual contact
between a staff person and a resident, whether or not it is con-
sensual.

(4) "Exploitation" means an act of forcing, compelling,
or exerting undue influence over a resident causing the resi-
dent to act in a way that is inconsistent with relevant past
behavior, or causing the resident to perform services for the
benefit of another.

"Administrative hearing" is a formal hearing proceed-
ing before a state administrative law judge that gives:

(1) A licensee an opportunity to be heard in disputes
about licensing actions, including the imposition of remedies,
taken by the department; or

(2) An individual an opportunity to appeal a finding of
abandonment, abuse, neglect, financial exploitation of a resi-
dent, or misappropriation of a resident's funds.

" Administrative law judge (ALJ)" means an impartial
decision-maker who presides over an administrative hearing.
ALlJs are employed by the office of administrative hearings
(OAH), which is a separate state agency. ALJs are not DSHS
employees or DSHS representatives.

"Administrator' means a nursing home administrator,
licensed under chapter 18.52 RCW, who must be in active
administrative charge of the nursing home, as that term is
defined in the board of nursing home administrator's regula-
tions.

"Advanced registered nurse practitioner (ARNP)"
means an individual who is licensed to practice as an
advanced registered nurse practitioner under chapter 18.79
RCW.

"Applicant" means an individual, partnership, corpora-
tion, or other legal entity seeking a license to operate a nurs-
ing home.

"ASHRAE" means the American Society of Heating,
Refrigerating, and Air Conditioning Engineers, Inc.

"Attending physician" means the doctor responsible
for a particular individual's total medical care.

"Berm" means a bank of earth piled against a wall.

"Chemical restraint" means a psychopharmacologic
drug that is used for discipline or convenience and is not
required to treat the resident's medical symptoms.
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"Civil adjudication proceeding" means judicial or
administrative adjudicative proceeding that results in a find-
ing of, or upholds an agency finding of, domestic violence,
abuse, sexual abuse, neglect, abandonment, violation of a
professional licensing standard regarding a child or vulnera-
ble adult, or exploitation or financial exploitation of a child or
vulnerable adult under any provision of law, including but
not limited to chapter 13.34, 26.44, or 74.34 RCW, or rules
adopted under chapters 18.51 and 74.42 RCW. "Civil adju-
dication proceeding" also includes judicial or administrative
findings that become final due to the failure of the alleged
perpetrator to timely exercise a legal right to administratively
challenge such findings.

"Civil fine" is a civil monetary penalty assessed against
a nursing home as authorized by chapters 18.51 and 74.42
RCW. There are two types of civil fines, "per day" and "per
instance."

(1) "Per day fine" means a fine imposed for each day
that a nursing home is out of compliance with a specific
requirement. Per day fines are assessed in accordance with
WAC 388-97-4580(1); and

(2) "Per instance fine' means a fine imposed for the
occurrence of a deficiency.

"Condition on a license" means that the department has
imposed certain requirements on a license and the licensee
cannot operate the nursing home unless the requirements are
observed.

"Deficiency" is a nursing home's failed practice, action
or inaction that violates any or all of the following:

(1) Requirements of chapters 18.51 or 74.42 RCW, or
the requirements of this chapter; and

(2) In the case of a medicare and medicaid contractor,
participation requirements under Title XVIII and XIX of the
Social Security Act and federal medicare and medicaid regu-
lations.

"Deficiency citation" or "cited deficiency" means
written documentation by the department that describes a
nursing home's deficiency(ies); the requirement that the defi-
ciency(ies) violates; and the reasons for the determination of
noncompliance.

"Deficient facility practice" or "failed facility prac-
tice" means the nursing home action(s), error(s), or lack of
action(s) that provide the basis for the deficiency.

"Dementia care'" means a therapeutic modality or
modalities designed specifically for the care of persons with
dementia.

"Denial of payment for new admissions'" is an action
imposed on a nursing home (facility) by the department that
prohibits payment for new medicaid admissions to the nurs-
ing home after a specified date. Nursing homes certified to
provide medicare and medicaid services may also be sub-
jected to a denial of payment for new admissions by the fed-
eral Centers for Medicare and Medicaid Services.

"Department' means the state department of social and
health services (DSHS).

"Department on-site monitoring" means an optional
remedy of on-site visits to a nursing home by department
staff according to department guidelines for the purpose of
monitoring resident care or services or both.
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"Dietitian" means a qualified dietitian. A qualified
dietitian is one who is registered by the American Dietetic
Association or certified by the state of Washington.

"Disclosure statement" means a signed statement by an
individual in accordance with the requirements under RCW
43.43.834. The statement should include a disclosure of
whether or not the individual has been convicted of certain
crimes or has been found by any court, state licensing board,
disciplinary board, or protection proceeding to have
neglected, sexually abused, financially exploited, or physi-
cally abused any minor or adult individual.

"Drug" means a substance:

(1) Recognized as a drug in the official United States
Pharmacopoeia, Official Homeopathic Pharmacopoeia of
the United States, Official National Formulary, or any sup-
plement to any of them; or

(2) Intended for use in the diagnosis, cure, mitigation,
treatment, or prevention of disease.

"Drug facility" means a room or area designed and
equipped for drug storage and the preparation of drugs for
administration.

"Emergency closure' is an order by the department to
immediately close a nursing home.

"Emergency transfer" means immediate transfer of
residents from a nursing home to safe settings.

"Entity" means any type of firm, partnership, corpora-
tion, company, association, or joint stock association.

"Financial exploitation' means the illegal or improper
use, control over, or withholding of the property, income,
resources, or trust funds of the vulnerable adult by any person
or entity for any person or entity's profit or advantage other
than the vulnerable adult's profit or advantage. Some exam-
ples of financial exploitation are given in RCW 74.34.020(6).

"Habilitative services" means the planned interven-
tions and procedures which constitute a continuing and com-
prehensive effort to teach an individual previously undevel-
oped skills.

""Highest practicable physical, mental, and psychoso-
cial well-being" means providing each resident with the nec-
essary individualized care and services to assist the resident
to achieve or maintain the highest possible health, functional
and independence level in accordance with the resident's
comprehensive assessment and plan of care. Care and ser-
vices provided by the nursing home must be consistent with
all requirements in this chapter, chapters 74.42 and 18.51
RCW, and the resident's informed choices. For medicaid and
medicare residents, care and services must also be consistent
with Title XVIII and XIX of the Social Security Act and fed-
eral medicare and medicaid regulations.

"Informal department review" is a dispute resolution
process that provides an opportunity for the licensee or
administrator to informally present information to a depart-
ment representative about disputed, cited deficiencies. Refer
to WAC 388-97-4420.

"Inspection" or "survey" means the process by which
department staff evaluates the nursing home licensee's com-
pliance with applicable statutes and regulations.

"Intermediate care facility for ((the—mentally
retarded-CF/MR))) individuals with intellectual disabil-
ities (ICF/IID)" means an institution certified under chapter
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42 C.F.R., Part 483, Subpart I, and licensed under chapter
18.51 RCW.

"License revocation" is an action taken by the depart-
ment to cancel a nursing home license in accordance with
RCW 18.51.060 and WAC 388-97-4220.

"License suspension" is an action taken by the depart-
ment to temporarily revoke a nursing home license in accor-
dance with RCW 18.51.060 and this chapter.

"Licensee" means an individual, partnership, corpora-
tion, or other legal entity licensed to operate a nursing home.

"Licensed practical nurse" means an individual
licensed to practice as a licensed practical nurse under chap-
ter 18.79 RCW;

"Mandated reporter" as used in this chapter means any
employee of a nursing home, any health care provider subject
to chapter 18.130 RCW, the Uniform Disciplinary Act, and
any licensee or operator of a nursing home. Under RCW
74.34.020, mandated reporters also include any employee of
the department of social and health services, law enforcement
officers, social workers, professional school personnel, indi-
vidual providers, employees and licensees of ((bearding
heme)) assisted living facility, adult family homes, soldiers'
homes, residential habilitation centers, or any other facility
licensed by the department, employees of social service, wel-
fare, mental health, adult day health, adult day care, home
health, home care, or hospice agencies, county coroners or
medical examiners, or Christian Science practitioners.

"Misappropriation of resident property'" means the
deliberate misplacement, exploitation, or wrongful, tempo-
rary or permanent use of a resident's belongings or money.

"NFPA" means National Fire Protection Association,

Inc.

"Neglect":

(1) In a nursing home licensed under chapter 18.51
RCW, neglect means that an individual or entity with a duty
of care for nursing home residents has:

(a) By a pattern of conduct or inaction, failed to provide
goods and services to maintain physical or mental health or to
avoid or prevent physical or mental harm or pain to a resi-
dent; or

(b) By an act or omission, demonstrated a serious disre-
gard of consequences of such magnitude as to constitute a
clear and present danger to the resident's health, welfare, or
safety.

(2) In a skilled nursing facility or nursing facility, neglect
also means a failure to provide a resident with the goods and
services necessary to avoid physical harm, mental anguish, or
mental illness.

"Noncompliance' means a state of being out of compli-
ance with state and/or federal requirements for nursing
homes/facilities.

"Nursing assistant" means a nursing assistant as
defined under RCW 18.88A.020 or successor laws.

"Nursing facility (NF)" or "medicaid-certified nurs-
ing facility" means a nursing home, or any portion of a hos-
pital, veterans' home, or residential habilitation center, that is
certified to provide nursing services to medicaid recipients
under Section 1919(a) of the federal Social Security Act. All
beds in a nursing facility are certified to provide medicaid
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services, even though one or more of the beds are also certi-
fied to provide medicare skilled nursing facility services.

"Nursing home" means any facility licensed to operate
under chapter 18.51 RCW.

"Officer" means an individual serving as an officer of a
corporation.

"Owner of five percent or more of the assets of a
nursing home'" means:

(1) The individual, and if applicable, the individual's
spouse, who operates, or is applying to operate, the nursing
home as a sole proprietorship;

(2) In the case of a corporation, the owner of at least five
percent of the shares or capital stock of the corporation; or

(3) In the case of other types of business entities, the
owner of a beneficial interest in at least five percent of the
capital assets of an entity.

"Partner" means an individual in a partnership owning
or operating a nursing home.

"Person" means any individual, firm, partnership, cor-
poration, company, association or joint stock association.

"Pharmacist" means an individual licensed by the
Washington state board of pharmacy under chapter 18.64
RCW.

"Pharmacy" means a place licensed under chapter
18.64 RCW where the practice of pharmacy is conducted.

"Physical restraint" means any manual method or
physical or mechanical device, material, or equipment
attached or adjacent to the resident's body that the resident
cannot remove easily, and which restricts freedom of move-
ment or access to the resident's body.

"Physician's assistant (PA)" means a physician's assis-
tant as defined under chapter 18.57A or 18.71A RCW or suc-
cessor laws.

"Plan of correction" is a nursing home's written
response to cited deficiencies that explains how it will correct
the deficiencies and how it will prevent their reoccurrence.

"Reasonable accommodation" and '"reasonably
accommodate" has the meaning given in federal and state
antidiscrimination laws and regulations. For the purpose of
this chapter:

(1) Reasonable accommodation means that the nursing
home must:

(a) Not impose admission criteria that excludes individ-
uals unless the criteria is necessary for the provision of nurs-
ing home services;

(b) Make reasonable modification to its policies, prac-
tices or procedures if the modifications are necessary to
accommodate the needs of the resident;

(c) Provide additional aids and services to the resident.

(2) Reasonable accommodations are not required if:

(a) The resident or individual applying for admission
presents a significant risk to the health or safety of others that
cannot be eliminated by the reasonable accommodation;

(b) The reasonable accommodations would fundamen-
tally alter the nature of the services provided by the nursing
home; or

(¢c) The reasonable accommodations would cause an
undue burden, meaning a significant financial or administra-
tive burden.
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"Receivership" is established by a court action and
results in the removal of a nursing home's current licensee
and the appointment of a substitute licensee to temporarily
operate the nursing home.

"Recurring deficiency" means a deficiency that was
cited by the department, corrected by the nursing home, and
then cited again within fifteen months of the initial deficiency
citation.

"Registered nurse" means an individual licensed to
practice as a registered nurse under chapter 18.79 RCW.

"Rehabilitative services' means the planned interven-
tions and procedures which constitute a continuing and com-
prehensive effort to restore an individual to the individual's
former functional and environmental status, or alternatively,
to maintain or maximize remaining function.

"Resident" generally means an individual residing in a
nursing home. Except as specified elsewhere in this chapter,
for decision-making purposes, the term "resident" includes
the resident's surrogate decision maker acting under state
law. The term resident excludes outpatients and individuals
receiving adult day or night care, or respite care.

"Resident care unit" means a functionally separate unit
including resident rooms, toilets, bathing facilities, and basic
service facilities.

"Respiratory isolation" is a technique or techniques
instituted to prevent the transmission of pathogenic organ-
isms by means of droplets and droplet nuclei coughed,
sneezed, or breathed into the environment.

"Siphon jet clinic service sink'" means a plumbing fix-
ture of adequate size and proper design for waste disposal
with siphon jet or similar action sufficient to flush solid mat-
ter of at least two and one-eighth inches in diameter.

"Skilled nursing facility (SNF)" or "medicare-certi-
fied skilled nursing facility" means a nursing home, a por-
tion of a nursing home, or a long-term care wing or unit of a
hospital that has been certified to provide nursing services to
medicare recipients under Section 1819(a) of the federal
Social Security Act.

"Social/therapeutic leave" means leave which is for
the resident's social, emotional, or psychological well-being;
it does not include medical leave.

""Staff work station' means a location at which nursing
and other staff perform charting and related activities
throughout the day.

"Stop placement" or "stop placement order" is an
action taken by the department prohibiting nursing home
admissions, readmissions, and transfers of patients into the
nursing home from the outside.

"Substantial compliance" means the nursing home has
no deficiencies higher than severity level 1 as described in
WAC 388-97-4500, or for medicaid certified facility, no defi-
ciencies higher than a scope and severity "C."

"Surrogate decision maker" means a resident repre-
sentative or representatives as outlined in WAC 388-97-
0240, and as authorized by RCW 7.70.065.

"Survey" means the same as "inspection' as defined in
this section.

"Temporary manager" means an individual or entity
appointed by the department to oversee the operation of the
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nursing home to ensure the health and safety of its residents,
pending correction of deficiencies or closure of the facility.

"Termination'" means an action taken by:

(1) The department, or the nursing home, to cancel a
nursing home's medicaid certification and contract; or

(2) The department of health and human services Centers
for Medicare and Medicaid Services, or the nursing home, to
cancel a nursing home's provider agreement to provide ser-
vices to medicaid or medicare recipients, or both.

"Toilet room'" means a room containing at least one toi-
let fixture.

"Uncorrected deficiency" is a deficiency that has been
cited by the department and that is not corrected by the
licensee by the time the department does a revisit.

"Violation" means the same as "deficiency" as defined
in this section.

"Volunteer" means an individual who is a regularly
scheduled individual not receiving payment for services and
having unsupervised access to a nursing home resident.

"Vulnerable adult" includes a person:

(1) Sixty years of age or older who has the functional,
mental, or physical inability to care for himself or herself; or

(2) Found incapacitated under chapter 11.88 RCW; or

(3) Who has a developmental disability as defined under
RCW 71A.10.020; or

(4) Admitted to any facility, including any ((bearding
heme)) assisted living facility; or

(5) Receiving services from home health, hospice, or
home care agencies licensed or required to be licensed under
chapter 70.127 RCW; or

(6) Receiving services from an individual provider; or

(7) With a functional disability who lives in his or her
own home, who is directing and supervising a paid personal
aide to perform a health care task as authorized by RCW
74.39.050.

"Whistle blower" means a resident, employee of a
nursing home, or any person licensed under Title 18 RCW,
who in good faith reports alleged abandonment, abuse, finan-
cial exploitation, or neglect to the department, the department
of health or to a law enforcement agency.

AMENDATORY SECTION (Amending WSR 08-20-062,
filed 9/24/08, effective 11/1/08)

WAC 388-97-0040 Discrimination prohibited. (1) A
nursing facility must establish and maintain identical policies
and practices regarding transfer, discharge, and the provision
of services covered under the state medicaid plan for all indi-
viduals regardless of source of payment.

(2) A nursing facility must not require or request:

(a) Residents or potential residents to waive their rights
to medicare or medicaid;

(b) Oral or written assurance that residents or potential
residents are not eligible for, or will not apply for medicare or
medicaid benefits; and

(c) A third party guarantee of payment to the facility as a
condition of admission or expedited admission, or continued
stay in the facility. However, the facility may require an indi-
vidual who has legal access to a resident's income or
resources available to pay for facility care to sign a contract,
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without incurring personal financial liability, to provide facil-
ity payment from the resident's income or resources.

(3) A nursing facility must inform, in writing, a prospec-
tive resident, and where applicable, the resident's representa-
tive, before or at the time of admission, that a third party may
not be required or requested to personally guarantee payment
to the nursing home, as specified in subsection (2)(c) of this
section.

(4) A nursing facility must readmit a resident, who has
been hospitalized or on therapeutic leave, immediately to the
first available bed in a semiprivate room if the resident:

(a) Requires the services provided by the facility; and
(b) Is eligible for medicaid nursing facility services.
(5) A nursing facility must not:

(a) Deny or delay admission or readmission of an indi-
vidual to the facility because of the individual's status as a
medicaid recipient;

(b) Transfer a resident, except from a single room to
another room within the facility, because of the resident's sta-
tus as a medicaid recipient;

(c) Discharge a resident from a facility because of the
resident's status as a medicaid recipient; or

(d) Charge medicaid recipients any amounts in excess of
the medicaid rate from the date of eligibility, except for any
supplementation that may be permitted by department regula-
tion.

(6) A nursing facility must maintain only one list of
names of individuals seeking admission to the facility, which
is ordered by the date of request for admission, and must:

(a) Offer admission to individuals in the order they
appear on the list, except as provided in subsection (7), as
long as the facility can meet the needs of the individual with
available staff or through the provision of reasonable accom-
modations required by state or federal laws;

(b) Retain the list of individuals seeking admission for
one year from the month admission was requested; and

(c) Offer admission to the portions of the facility certi-
fied under medicare and medicaid without discrimination
against persons eligible for medicaid, except as provided in
subsection (7).

(7) A nursing facility is permitted to give preferential
admission to individuals who seek admission from ((a-beard-
ing-heme)) an assisted living facility, licensed under chapter
18.20 RCW, or from independent retirement housing, if:

(a) The nursing facility is owned by the same entity that

owns the ((bearding-home)) assisted living facility or inde-

pendent housing; and

(b) They are located within the same proximate geo-
graphic area; and

(¢) The purpose of the preferential admission is to allow
continued provision of culturally or faith-based services, or

services provided by a continuing care retirement community
as defined in RCW 74.38.025.

(8) A nursing facility must develop and implement writ-
ten policies and procedures to ensure nondiscrimination in
accordance with this section and RCW 74.42.055.
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AMENDATORY SECTION (Amending WSR 08-20-062,
filed 9/24/08, effective 11/1/08)

WAC 388-97-1000 Resident assessment. (1) The nurs-
ing home must:

(a) Provide resident care based on a systematic, compre-
hensive, interdisciplinary assessment, and care planning pro-
cess in which the resident participates, to the fullest extent
possible;

(b) Conduct initially and periodically a comprehensive,
accurate, standardized, reproducible assessment of each resi-
dent's functional capacity;

(c) At the time each resident is admitted:

(i) Have physician's orders for the resident's immediate
care; and

(i1) Ensure that the resident's immediate care needs are
identified in an admission assessment.

(d) Ensure that the comprehensive assessment of a resi-
dent's needs describes the resident's capability to perform
daily life functions and significant impairments in functional
capacity.

(2) The comprehensive assessment must include at least
the following information:

(a) Identification and demographic information;

(b) Customary routine;

(c) Cognitive patterns;

(d) Communication;

(e) Vision;

(f) Mood and behavior patterns;

(g) Psychosocial well-being;

(h) Physical functioning and structural problems;

(i) Continence;

(j) Disease diagnosis and health conditions;

(k) Dental and nutritional status;

(1) Skin conditions;

(m) Activity pursuit;

(n) Medications;

(o) Special treatments and procedures;

(p) Discharge potential;

(q9) Documentation of summary information regarding
the assessment performed; and

(r) Documentation of participation in assessment.

(3) The nursing home must conduct comprehensive
assessments:

(a) No later than fourteen days after the date of admis-
sion;

(b) Promptly after a significant change in the resident's
physical or mental condition; and

(c) In no case less often than once every twelve months.

(4) The nursing home must ensure that:

(a) Each resident is assessed no less than once every
three months, and as appropriate, the resident's assessment is
revised to assure the continued accuracy of the assessment;
and

(b) The results of the assessment are used to develop,
review and revise the resident's comprehensive plan of care
under WAC 388-97-1020.

(5) The skilled nursing facility and nursing facility must:

(a) For the required assessment, complete the state
approved resident assessment instrument (RAI) for each res-
ident in accordance with federal requirements;
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(b) ((Plaee)) Maintain electronic or paper copies of ((the

completed-state-approved RAn—eachrestdent's—ehinteal
recordunless-all-ehartingis-eomputerized)) completed resi-

dent assessments in the resident's active medical record for
fifteen months; this information must be maintained in a cen-
tralized location and be easily and readily accessible;

(c) ((M&m%&m—&ﬂ—ee?*es—e{;fes&éeﬂt—&ssessmeﬂ%s—eem-

menths)) Place the hard copies of the signature pages in the
clinical record of each resident if a facility maintains their
RALI data electronically and does not use electronic signa-
tures;

(d) Assess each resident not less than every three
months, using the state approved assessment instrument; and

(e) Transmit all state and federally required RAI infor-
mation for each resident to the department:

(i) In a manner approved by the department;

(i1) Within ten days of completion of any RAI assess-
ment required under this subsection; and

(iii) Within ten days of discharging or ((readmitting—=a
resident)) admitting a resident for a tracking record.

AMENDATORY SECTION (Amending WSR 08-20-062,
filed 9/24/08, effective 11/1/08)

WAC 388-97-1620 General administration. (1) The
nursing home must be administered in a manner that enables
it to use its resources effectively and efficiently to attain or
maintain the highest practicable physical, mental, and psy-
chosocial well-being of each resident.

(2) The nursing home must:

(a) Be licensed under chapter 18.51 RCW;

(b) Operate and provide services in compliance with:

(i) All applicable federal, state and local laws, regula-
tions, and codes;

(i1) Accepted professional standards and principles that
apply to professionals providing services in nursing homes;
and

(c) Have a governing body or designated individuals
functioning as a governing body, that is legally responsible
for establishing and implementing policies regarding the
management and operation of the nursing home.

(3) The governing body of the nursing home must
appoint the administrator who:

(a) Is licensed by the state;

(b) Is responsible for management of the nursing home;

(¢c) Keeps the licensee informed of all surveys and
notices of noncompliance;

(d) Complies with all requirements of chapter 18.52
RCW, and all regulations adopted under that chapter;

(e) Is an on-site, full-time individual in active adminis-
trative charge at the premises of only one nursing home, a
minimum of four days and an average of forty hours per
week((—Exeeption—On-sitefull-time-administrator-with

‘1"11'”' Lmini el | .
; et facilit ” hirty-beds:
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beds)) except as provided in WAC 246-843-010.

(4) Nursing homes temporarily without an administrator
may operate up to four continuous weeks under a responsible
individual authorized to act as nursing home administrator
designee.

(a) The designee must be qualified by experience to
assume designated duties; and

(b) The nursing home must have a written agreement
with a nursing home administrator, licensed in the state of
Washington, who must be readily available to consult with
the designee.

(c) The nursing home may make a written request to the
department's designated aging and disability services admin-
istration field office for an extension of the four weeks by
stating why an extension is needed, how a resident's safety or
well-being is maintained during an extension and giving the
estimated date by which a full-time, qualified nursing home
administrator will be on-site.

(5) The nursing home must employ on a full-time, part
time or consultant basis those professionals necessary to
carry out the requirements of this chapter.

(6) If the nursing home does not employ a qualified pro-
fessional individual to furnish a specific service to be pro-
vided by the nursing home, the nursing home must:

(a) Have that service furnished to residents by an indi-
vidual or agency outside the nursing home under a written
arrangement or agreement; and

(b) Ensure the arrangement or agreement referred to in
(a) of this subsection specifies in writing that the nursing
home assumes responsibility for:

(i) Obtaining services that meet professional standards
and principles that apply to professionals providing services
in nursing homes; and

(i1) The timeliness of services.

(7) The nursing home must:

(a) Report to the local law enforcement agency and the
department any individual threatening bodily harm or caus-
ing a disturbance which threatens any individual's welfare
and safety;

(b) Identify, investigate, and report incidents involving
residents, according to department established nursing home
guidelines; and

(c) Comply with "whistle blower" rules as defined in
chapter 74.34 RCW.

(8) The department will:

(a) Investigate complaints, made to the department
according to established protocols including protocols
described in RCW 74.39A.060;

(b) Take action against a nursing home that is found to
have used retaliatory treatment toward a resident or employee
who has voiced grievances to nursing home staff or adminis-
tration, or lodged a good faith complaint with the department;
and

(c) Report to local law enforcement:

(i) Any mandated reporter that knowingly fails to report
in accordance with WAC 388-97-0640; and
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(i) Any person that intentionally, maliciously or in bad
faith makes a false report of alleged abandonment, abuse,
financial exploitation, or neglect of a vulnerable adult.

(9) Refer also to WAC 388-97-1840, Retaliation.

AMENDATORY SECTION (Amending WSR 11-22-077,
filed 11/1/11, effective 12/2/11)

WAC 388-97-1640 Required notification and report-
ing. (1) The nursing home must immediately notify the
department's aging and disability services administration of:

(a) Any allegations of resident abandonment, abuse, or
neglect, including substantial injuries of an unknown source,
financial exploitation and misappropriation of a resident's
property;

(b) Any unusual event, having an actual or potential neg-
ative impact on residents, requiring the actual or potential
implementation of the nursing home's disaster plan. These
unusual events include but are not limited to those listed
under WAC 388-97-1740 (1)(a) through (k), and could
include the evacuation of all or part of the residents to another
area of the nursing home or to another address; and

(c) Circumstances which threaten the nursing home's
ability to ensure continuation of services to residents.

(2) Mandated reporters must notify the department and
law enforcement as directed in WAC 388-97-0640, and
according to department established nursing home guide-
lines.

(3) The nursing home must notify the department's aging
and disability services administration of:

(a) Physical plant changes, including but not limited to:

(i) New construction;

(i1) Proposed resident area or room use change;

(iii) Resident room number changes; and

(iv) Proposed bed banking.

(b) Mechanical failure of equipment important to the
everyday functioning of the nursing home, which cannot be
repaired within a reasonable time frame, such as an elevator;
and

(c) An actual or proposed change of ownership
(CHOW).

(4) The nursing home must notify, in writing, the depart-
ment's aging and disability services administration and each
resident, of a loss of, or change in, the nursing home's admin-
istrator or director of nursing services at the time the loss or
change occurs.

(5) The nursing home licensee must notify the depart-
ment's aging and disability services administration in writing
of any change in the name of the licensee, or of the nursing
home, at the time the change occurs.

(6) If a licensee operates in a building it does not own,
the licensee must immediately notify the department of the
occurrence of any event of default under the terms of the
lease, or if it receives verbal or written notice that the lease
agreement will be terminated, or that the lease agreement will
not be renewed.

(7) The nursing home must report any case or suspected
case of a reportable disease to the appropriate department of
health officer and must also notify the appropriate depart-
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ment(s) of other health and safety issues, according to state
and local laws.
(8) ((

Thenursing-homelicensee-mustnotify-the-depart-
mentin-writing)) In the event of a nursing home's voluntary
closure((-)), the nursing home must:

(a) ((%—Hee%ee—m&st—sa&d—ﬂa&s—wr&teﬂ.—ﬂeﬁﬁe&&eﬂ

sixty-days-before-elosure-to-the-department's-designated-Joeal
aging-and-adultadministration-effiee-and-te)) Notify all resi-
dents and resident representatives((-)), the department's des-
ignated aging and disability services administration office,

the state long-term ombudsman, and, if the facility is medi-
care-certified, the Centers for Medicare and Medicaid Ser-

vices;

(b) Send the written notification at least sixty days before
closure;

(c) Ensure that the relocation of residents and any
required notice to the Centers for Medicare and Medicaid
Services and the public ((must-be)) is done in accordance
with WAC ((388-97-4320(2))) 388-97-4320.

(9) The nursing home licensee must ((netify-the-depart-

minatien-of)) provide written notice of its intention to volun-

tarily terminate its medicare or medicaid contract((-)), to:

(a) The ((lieensee—must—send—this—written—notifteation
si*by—days—befefe—eef&faet—temaﬂaﬁeﬂ—te—the)) department's
designated ((Jeeal)) aging and disability services administra-

tion office ((and-teo—all-residents—andresidentrepresenta-
H¥es—))3

(b).(( . . . . . . : .

terminationr)) The Washington health care authority:;
(c) The Centers for Medicare and Medicaid Services;

(d) All residents and, when appropriate, resident repre-
sentatives; and

(e) The public.

The written notice requlred in subsectlon (9) must be pro-
vided, at least sixty days before contract termination, except
notice to Centers for Medicare and Medicaid Services and the
public must be provided in accordance with the requirements
of 42 C.F.R. 489.52.

(11) If a nursing home voluntarily withdraws from par-

ticipation in the medicaid program, but continues to provide
nursing facility services, the nursing home will be subject to

42 U.S.C. 1396r (¢)(2)(F). which prohibits the discharge of
medicaid residents who are residing in the facility before the
effective date of the withdrawal.

AMENDATORY SECTION (Amending WSR 08-20-062,
filed 9/24/08, effective 11/1/08)

WAC 388-97-2020 Intermediate care facilities for
((the—mentally-retarded)) individuals with intellectual
disabilities. (1) (FcFMR)) ICF/IID nursing facilities must
meet the requirements of 42 C.F.R. § 483 Subpart I and the
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requirements of this subchapter except that in an ((FcEAMR))
ICF/IID nursing facility:

(a) There must be at least one registered nurse or
licensed practical nurse on duty eight hours per day, and
additional licensed staff on any shift if indicated. WAC 388-
97-1080 (2)(a) and (3)(a) and (b) do not apply to ICF/MR
nursing facilities; and

(b) A medical director is not required.

(2) Staff from the division of developmental disabilities
will approve of social/therapeutic leave for individuals who
reside in (FEEAMR)) ICF/IID nursing facilities.

AMENDATORY SECTION (Amending WSR 08-20-062,
filed 9/24/08, effective 11/1/08)

WAC 388-97-2180 ((3&¥MR)) ICE/IID exceptions
to physical plan requirements. The following regulations
do not apply to nursing homes certified exclusively under 42
C.F.R. § 483, Subpart I, or successor laws:

(1) WAC 388-97-2440, regarding the required number
of square feet per bed; and

(2) WAC 388-97-2660, regarding cubicle curtains.

WSR 13-05-003
PERMANENT RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 13-19—Filed February 6, 2013, 2:36 p.m., effective March 9, 2013]

Effective Date of Rule: Thirty-one days after filing.

Purpose: This proposal amends rules concerning the
conditions and criteria for wildlife-property-damage com-
pensation. The proposal modifies the criteria for compensa-
tion and services from the state, increases property owner
flexibility, encourages the use of preventative measures, and
clarifies priorities and assistance for property damage.

Citation of Existing Rules Affected by this Order:
Amending WAC 232-36-030, 232-36-051, 232-36-100, 232-
36-200, and 232-36-400.

Statutory Authority for Adoption:
77.04.020, 77.04.055, and 77.36.120.

Adopted under notice filed as WSR 12-20-069 on Octo-
ber 3, 2012.

Changes Other than Editing from Proposed to Adopted
Version: WAC 232-36-051 Killing wildlife causing private
property damage.

Changes, if any, from the text of the proposed rule
and reasons for difference:

RCW 77.04.012,

* Language in the first paragraph was changed to
read:

WAC 232-36-051 Killing wildlife causing private
property damage. The fish and wildlife commission is
authorized to classify wildlife as game, and/or as endangered
or protected species, and/or as a predatory bird, consistent
with RCW 77.08.010 and 77.12.020. The commission is also
authorized, pursuant to RCW 77.36.030, to establish the lim-
itations and conditions on killing or trapping wildlife that is
causing property damage.
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These changes were made to clarify the fish and wildlife

commission's authority to classify wildlife. )
o Strike the words "or pets" from subsection

(1)(a)(iii). This section is specific to commercial-
crop and commercial-livestock damage.

WAC 232-36-400 Commercial crop or livestock damage
claim—Dispute resolution.

Changes, if any, from the text of the proposed rule
and reasons for difference:

»  Language in subsection (5) was changed from:

(4) If parties cannot agree upon damages, the owner may
elect to apply for an adjudicative proceeding pursuant to
chapter 34.05 RCW.

Adjudicative proceeding:

(5) If the owner wishes to appeal the claim denial or the
department settlement offer (order), the owner may request
an adjudicative proceeding consistent with chapter 34.05
RCW within sixty days of receiving the original order.

to:

(5) If parties cannot agree upon damages, or the owner
wishes to appeal the claim denial or the department's settle-
ment offer (order), the owner may request an adjudicative
proceeding consistent with chapter 34.05 RCW within sixty
days of receiving a copy of the department's decision.

The changes in this subsection are intended to make the
standards more consistent with the Administrative Procedure
Act (APA).

»  Language in subsection (7) was changed from:

(7) The proceeding may only result in the reversal or
modification of an order when the preponderance of evidence
shows:

(a) The order was not authorized by law or rule;

(b) A fact stated in the order is materially incorrect;

(c) The award amount offered is inconsistent with appli-
cable and accepted procedures, rule, and/or law; or

(d) Material information or evidence was made available
by the owner at the time of the damage assessment, but was
not considered in the order.

to:

(8) The proceeding may only result in the reversal or
modification of an order when the preponderance of evidence
shows:

(a) The order was not authorized by law or rule;

(b) A fact stated in the order is not supported by substan-
tial evidence;

(c) The award amount offered is inconsistent with appli-
cable procedures; or

(d) Material evidence was made available by the owner
at the time of the damage assessment, but was not considered
in the order.

The changes in this subsection are intended to make the
standards more consistent with the APA.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 5, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 14, 2012.

Miranda Wecker, Chair

Fish and Wildlife Commission

AMENDATORY SECTION (Amending Order 10-156, filed
6/23/10, effective 7/24/10)

WAC 232-36-030 Definitions. Definitions used in rules
of the fish and wildlife commission are defined in RCW
77.08.010, and the definitions for wildlife interactions are
defined in RCW 77.36.010. In addition, unless otherwise pro-
vided, the following definitions are applicable to this chapter:

"Act of damaging" means that private property is in the
process of being damaged by wildlife, and the wildlife are on
the private property, which contains commercial crops, pas-
ture, or livestock.

"Big game" means those animals listed in RCW 77.08.-
030.

"Claim" means an application to the department for com-
pensation under this chapter.

"Claimant" means owner of commercial crop or live-
stock who has filed a wildlife damage claim for cash compen-
sation.

"Commercial crop" means a commercially raised horti-
cultural and/or agricultural product and includes the growing
or harvested product, but does not include livestock, forest
land, or rangeland. For the purposes of this chapter, Christ-
mas trees and managed pasture grown using agricultural
methods including one or more of the following: Seeding,
planting, fertilizing, irrigating, and all parts of horticultural
trees, are considered a commercial crop and are eligible for
cash compensation.

"Commercial livestock" means cattle, sheep, and horses
held or raised by a person for sale.

"Compensation" means a cash payment, materials, or
service.

"Completed written claim" means that all of the informa-
tion required on a department crop or livestock damage claim
form is supplied and complete, including all supplemental
information and certifications required to process the claim.

"Damage" means economic losses caused by wildlife
interactions.

"Damage claim assessment” means department
approved methods to evaluate crop loss and value caused by
deer or elk damage to commercial crops, or livestock losses
and value caused by bear, cougar, or wolves.

"Eligible farmer" means an owner who satisfies the def-
inition of eligible farmer pursuant to RCW 82.08.855 (4)(b)
(1) through (iv).

Permanent

Washington State Register, Issue 13-05

"Emergent" means an unforeseen circumstance beyond
the control of the landowner or tenant, that presents a real and
immediate threat to crops, domestic animals, or fowl.

"Game animal" means wild animals that shall not be
hunted except as authorized by the commission.

"Guard dog" means dogs trained for the purpose of pro-
tecting livestock from attack by wildlife or for herding live-
stock.

"Immediate family member" means spouse, state regis-
tered domestic partner, brother, sister, grandparent, parent,
child, or grandchild.

"Immediate threat of physical harm" means that animal-
to-human bodily contact is imminent; and the animal is in
attack posture/mode.

"Livestock" means horses, cattle, sheep, goats, swine,
donkeys. mules, llamas, and alpacas.

"Owner" means a person who has a legal right to com-
mercial crops, commercial livestock, or other private prop-
erty that was damaged during a wildlife interaction.

"Physical act of attacking" means actual or imminent
animal-to-human physical contact.

"Public hunting" means an owner satisfies the "public
hunting" requirement for his or her land, as defined in WAC
232-36-300.

"Wild animal" means those species of the class Mamma-
lia whose members exist in Washington in a wild state.

"Wildlife control operator" means a person who has suc-
cessfully completed the training and obtained one or more
levels of certification from the department to assist landown-
ers to prevent or control problems caused by wildlife.

"Wildlife interaction" means the negative interaction and
the resultant damage between wildlife and commercial crops,
commercial livestock, or other property.

AMENDATORY SECTION (Amending Order 10-291, filed
11/8/10, effective 12/9/10)

WAC 232-36-051 Killing wildlife causing private
property damage. The fish and wildlife commission is
authorized to classify wildlife as game, and/or as endangered
or protected species, and/or as a predatory bird consistent
with RCW 77.08.010 and 77.12.020. The commission is also
authorized, pursuant to RCW 77.36.030, to establish the lim-
itations and conditions on killing or trapping wildlife that is
causing property damage.

The conditions for killing wildlife vary, based primarily
on the classification of the wildlife species, the imminent
nature of the threat to damage private property, the type of
private property damage, and the preventive and nonlethal
methods employed by the person prior to the damage event.
Additional conditions defined by the department may also be
important, depending on individual situations. Killing wild-
life to address private property damage is subject to all other
state and federal laws including, but not limited to, Titles 77
RCW and 232 WAC.

(1) Killing wildlife causing damage to a commercial
crop or commercial livestock.

(a) It is permissible to kill unclassified wildlife, preda-
tory birds, and big game animals that are in the act of damag-
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ing commercial crops or livestock, under the following con-
ditions:

(i) Predatory birds (defined in RCW 77.08.010(39)) and
unclassified wildlife that are in the act of damaging commer-
cial crops or livestock may be killed with the express permis-
sion of the owner at any time on private property, to protect
commercial crops or livestock.

(i1)) An owner with a valid, written damage prevention
agreement with the department may kill an individual (one)
big game animal while it is in the act of damaging commer-
cial crops.

(iii) An individual (one) big game animal may be killed
during the physical act of attacking livestock ((erpets)).

(iv) Multiple big game animals may be killed while they
are in the act of damaging commercial crops or livestock if
the owner is issued a kill permit by the department.

(v) A damage prevention agreement or kill permit must
include: An approved checklist of the reasonable preventa-
tive and nonlethal means that must be employed prior to
lethal removal; a description of the properties where lethal
removal is allowed; the species and sex of the animal that
may be killed; the terms of the agreement/permit; the dates
when lethal removal is authorized; who may kill the ani-
mal(s); and other conditions developed within department
procedural documents.

(b) It is unlawful to kill protected species (as defined in
WAC 232-12-011) or endangered species (as defined in
WAC 232-12-014) unless authorized by commission rule or
with a permit from the department, with the following addi-
tional requirements:

(i) Federally listed threatened or endangered species will
require federal permits or federal authority, in addition to a
state permit.

(i1) All migratory birds are federally protected and may
require a federal permit or federal authority, in addition to a
state permit.

(2) Killing wildlife causing damage or killing wildlife to
prevent private property damage.

(a) An individual (one) big game animal may be killed
during the physical act of attacking livestock or pets.

(b) Predatory birds (as defined in RCW 77.08.010(39)),
unclassified wildlife, and eastern gray squirrels may be killed
with the express permission of the property owner at any
time, to prevent private property damage on private real prop-
erty.

(())) (c) Subject to subsection (6) of this section, the
following list of wildlife species may be killed with the
express permission of the owner, when causing damage to
private property: Raccoon, fox, bobcat, beaver, muskrat,
mink, river otter, weasel, hare, and cottontail rabbits.

((e))) (d) The department may make agreements with
landowners to prevent private property damage by wildlife.
The agreements may include special hunting season permits
such as: Landowner damage prevention permits, spring
black bear hunting permits, permits issued through the land-
owner hunting permit program, kill permits, and Master
Hunter permits.

((6))) (e) Landowners are encouraged to allow general
season hunters during established hunting seasons on their
property to help minimize damage potential and concerns.
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(3) Wildlife control operators may assist property own-
ers under the conditions of their permit, as established in
WAC 232-36-060 and 232-36-065.

(4) Tribal members may assist property owners under the
conditions of valid comanagement agreements between
tribes and the department. Tribes must be in compliance with
the agreements including, but not limited to, adhering to
reporting requirements and harvest restrictions.

(5) Hunting licenses and tags are not required to kill
wildlife under this section, unless the killing is pursuant to
subsections (2)(c) and (d) of this section. Tribal members
operating under subsection (4) of this section are required to
meet tribal hunting license, tag, and permit requirements.

(6) Except as specifically provided in a permit from the
department or a rule of the commission, people taking wild-
life under this rule are subject to the laws and rules of the
state including, but not limited to, those found in Titles 77
RCW and 220 and 232 WAC.

AMENDATORY SECTION (Amending Order 10-156, filed
6/23/10, effective 7/24/10)

WAC 232-36-100 Payment for commercial crop
damage—Limitations. Owners, who have worked with the
department to prevent deer and elk damage, but continue to
experience losses, may be eligible to file a damage claim and
receive cash compensation from money appropriated by the
legislature. Damages payable under this section are limited to
the lost or diminished value of a commercial crop, whether
growing or harvested, and shall be paid only to the owner of
the crop at the time of damage, without assignment. Cash
compensation for claims from deer and elk damage shall not
include damage to other real or personal property, including
other vegetation or animals, lost profits, consequential dam-
ages, or any other damages. The department is authorized to
pay up to ten thousand dollars to the owner per claim.

Claims for cash compensation will be denied when:

(1) The claim is for a noncommercial crop;

(2) The owner of the commercial crop does not meet the
definition of "eligible farmer" in RCW 82.08.855 (4)(b)(i)
through (iv);

(3) The loss estimate is less than one thousand dollars;

(4) No claim will be processed unless the owner provides
the department with an approved checklist of the preventative
and nonlethal means that have been employed, and the owner
has complied with the terms and conditions of his or her
agreement(s) with the department;

(5) An owner or lessee has accepted noncash compensa-
tion to offset crop damage in lieu of cash. Acceptance of non-
cash compensation will constitute full and final payment for
crop damages within the growing season of the damaged
crop;

(6) An owner or lessee has denied the department's offer
of fencing as a long-term preventative measure;

(7) Damages to the commercial crops claimed are cov-
ered by insurance or are eligible for payment from other enti-
ties. Any portion of the actual damage not covered by others
is eligible for compensation from the department;

(D)) (8) The property where the damage occurred was
not open to public hunting consistent with WAC 232-36-300
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for the species causing the damage, unless, as determined by
the department, the property is inconsistent with hunting or
hunting would not address the damage problem. This
includes all properties owned or leased by the owner adjacent
to, contiguous to, or in the vicinity of the property where crop
damage occurred;

((68))) (9) The crop is grown or stored on public prop-
erty;

(((9Y)) (10) The owner or lessee fails to provide on-site
access to the department or designee for inspection and
investigation of alleged damage or to verify eligibility for a
claim;

((9))) (11) The owner has not provided a completed
written claim form and all other required information, or met
required timelines prescribed within WAC 232-36-110;

((H)) (12) The owner fails to sign a statement affirm-
ing that the facts and supporting documents are truthful to the
best of the owner's knowledge;

((2))) (13) The owner or designee has harvested com-
mercial crops without an investigation completed under the
direction of the department; or

((#3))) (d4) The department has expended all funds
appropriated for payment of such claims for the current fiscal
year.

AMENDATORY SECTION (Amending Order 10-156, filed
6/23/10, effective 7/24/10)

WAC 232-36-200 Payment for commercial livestock
damage—Limitations. Owners who have worked with the
department to prevent depredation but continue to experience
losses, or who experience unforeseen losses, may be eligible
to file a damage claim and receive cash compensation. Cash
compensation will only be provided to livestock owners by
the department when specifically appropriated by the legisla-
ture. Damages payable under this section are limited to the
lost or diminished value of commercial livestock caused by
wild bears, cougars, or wolves and shall be paid only to the
owner of the livestock ((at-the-time-of-damage)), without
assignment. Cash compensation for livestock losses from
bears, cougars, and wolves shall not include damage to other
real or personal property, including other vegetation or ani-
mals, ((lest-prefits;)) consequential damages, or any other
damages including veterinarian services. However, livestock
owners under written agreement with the department will be
compensated consistent with their agreement which may
extend beyond the limitations in this section. The department
is authorized to pay up to two hundred dollars per sheep and
one thousand five hundred dollars per head of cattle or per
horse, and no more than ten thousand dollars to the commer-
cial livestock owner per claim.

Claims for cash compensation will be denied when:

(1) Funds for livestock compensation have not been spe-
cifically appropriated by the legislature;

(2) The claim is for livestock other than sheep, cattle, or
horses;

(3) The owner of the commercial livestock does not meet
the definition of "eligible farmer" in RCW 82.08.855
(4)(b)(i) through (iv);

(4) The loss estimate is less than five hundred dollars;
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(5) The owner fails to provide the department with an
approved checklist of the preventative and nonlethal means
that have been employed, or the owner failed to comply with
the terms and conditions of his or her agreement(s) with the
department;

(6) The owner has accepted noncash compensation to
offset livestock losses in lieu of cash. Acceptance of noncash
compensation will constitute full and final payment for live-
stock losses within a fiscal year;

(7) Damages to the commercial livestock claimed are
covered by insurance or are eligible for payment from other
entities. However, any portion of the damage not covered by
others is eligible for filing a claim with the department;

(8) The owner fails to provide on-site access to the
department or designee for inspection and investigation of
alleged attack or to verify eligibility for claim;

(9) The owner has not provided a completed written
claim form and all other required information, or met
required timelines prescribed within this chapter;

(10) No claim will be processed if the owner fails to sign
a statement affirming that the facts and supporting documents
are truthful to the best of the owner's knowledge;

(11) The owner or designee has salvaged or rendered the
carcass or allowed it to be scavenged without an investigation
completed under the direction of the department; or

(12) The department has expended all funds appropri-
ated for payment of such claims for the current fiscal year.

AMENDATORY SECTION (Amending Order 10-156, filed
6/23/10, effective 7/24/10)

WAC 232-36-400 Commercial crop or livestock
damage claim—Dispute resolution. For claims where the
owner has met all claim eligibility criteria and procedures,
but ultimately rejects the written settlement offer (order) for
crop or livestock loss and/or value assessment, the provisions
of this section shall apply:

Informal resolution:

(1) If the owner rejects the property loss or value assess-
ment and would like to discuss a negotiated settlement, he or
she can request a meeting by notifying the department in
writing within ten days of receiving the settlement offer or
claim denial (order).

(2) A department representative and the owner or desig-
nee(s) will meet and attempt to come to mutual resolution.

(3) A livestock appeals committee may be established
with a minimum of three citizen members appointed by state-
wide livestock organization(s), a representative from the
department of fish and wildlife, and a representative from the
department of agriculture to review and recommend a settle-
ment if requested by the claimant.

(4) Monetary compensation or noncash compensation,
mutually agreed upon by both the department and owner,
shall be binding and constitute full and final payment for
claim.

() (5) If parties cannot agree upon damages, ((the
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5)3H)) or the owner wishes to appeal the claim denial or
the ((department)) department's settlement offer (order), the
owner may request an adjudicative proceeding consistent
with chapter 34.05 RCW within sixty days of receiving ((the
eriginal-erder)) a copy of the department's decision.

(6) The request must comply with the following:

(a) The request must be in writing, and the signed docu-
ment may be mailed or submitted by fax or e-mail;

(b) It must clearly identify the order being contested (or
attach a copy of the order);

(c) It must state the grounds on which the order is being
contested and include the specific facts of the order that are
relevant to the appeal; and

(d) The request must identify the relief being requested
from the proceeding (e.g., modifying specific provisions of
the order).

(7) The proceeding may only result in the reversal or
modification of an order when the preponderance of evidence
shows:

(a) The order was not authorized by law or rule;

(b) A fact stated in the order is ((materially—ineorreet))
not supported by substantial evidence;

(c) The award amount offered is inconsistent with appli-
cable ((and-aeeepted)) procedures((;rele;andfordaw)); or

(d) Material ((infermation-or)) evidence was made avail-
able by the owner at the time of the damage assessment, but
was not considered in the order.

(8) The burden of proof is on the appellant (owner) to
show that he or she is eligible for a claim and that the damage
assessment is reliable (see RCW 77.36.130(4)).

(9) Findings of the hearings officer are subject to the
annual funding limits appropriated by the legislature and pay-
ment rules (WAC 232-36-110(12) ((and)), 232-36-210(9),
and 232-36-260) of the commission.

WSR 13-05-005
PERMANENT RULES
DEPARTMENT OF
FINANCIAL INSTITUTIONS
(Division of Consumer Services)
[Filed February 6, 2013, 3:10 p.m., effective March 9, 2013]

Effective Date of Rule: Thirty-one days after filing.

Purpose: A definition in the rules is inconsistent with the
same definition in the law. If not cured, the inconsistency
may cause confusion as to what activity requires a license
under the act.

Citation of Existing Rules Affected by this Order:
Amending WAC 208-630-110, 208-630-610, 208-630-740,
and 208-630-8201.

Statutory Authority for Adoption: Chapter 43.320 RCW
and RCW 31.45.200.

Adopted under notice filed as WSR 12-24-078 on
December 4, 2012.

Changes Other than Editing from Proposed to Adopted
Version: None. The proposed rule was filed pursuant to
OFM Guideline 3.d.
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Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 4, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 4, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: February 6, 2013.

Deborah Bortner, Director
Division of Consumer Services

AMENDATORY SECTION (Amending WSR 09-24-089,
filed 12/1/09, effective 1/1/10)

WAC 208-630-110 What definitions are required to
understand these rules? The definitions in RCW 31.45.010
and this section apply throughout this chapter unless the con-
text clearly requires otherwise.

"ACH" means automated clearing house, an electronic
network for financial transactions that processes credit and
debit transactions.

"Act" means chapter 31.45 RCW.

"Affiliate" means any person who directly or indirectly
through one or more intermediaries, controls, or is controlled
by, or is in common control with another person.

"Agent" for purposes of RCW 31.45.079 means a person
who((G-pursaantte-the-terms-of a-written-agreement-andfor
eompensation;)) engages in the business of making small
loans by perform((s))ing small loan agent services on behalf
of a((r)) licensee or exempt entity.

"Annual percentage rate" or "APR" means the cost of
credit expressed as a yearly rate, determined in accordance
with the federal Truth in Lending Act (15 U.S.C. Sec. 1601 et
seq.), and Regulation Z (12 C.F.R. Part 226 et seq.), as
amended.

The Office of the Comptroller of the Currency (OCC)
has developed an APR calculator (APRWIN) that licensees
may download and use without charge. APRWIN is available
on the OCC's web site at http://www.occ.treas.gov/aprwin.
htm.

"Board director" means a director of a corporation or a
person occupying a similar status and performing a similar
function with respect to an organization, whether incorpo-
rated or unincorporated.

"Check" means the same as defined in RCW 62A.3-
104(f) and, for purposes of conducting the business of mak-
ing small loans, includes other electronic forms of payment,
including stored value cards, internet transfers, and auto-
mated clearing house transactions.

"Check casher" means an individual, partnership, unin-
corporated association, or corporation that, for compensation,
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engages, in whole or in part, in the business of cashing
checks, drafts, money orders, or other commercial paper
serving the same purpose.

"Check seller" means an individual, partnership, unin-
corporated association, or corporation that, for compensation,
engages, in whole or in part, in the business of selling checks,
drafts, money orders, or other commercial paper serving the
same purpose.

"Close of business" for the purposes of RCW 31.45.86
and these regulations means the actual time a licensee closes
for business at the location from which a small loan was orig-
inated or 11:59 p.m. Pacific Time, whichever is earlier.

"Default" means:

(1) The borrower's failure to repay a small loan in com-
pliance with the terms contained in the small loan agreement
or note; or

(2) Failure to pay any installment plan payment within
ten days after the date upon which the installment was sched-
uled to be paid. See WAC 208-630-556 (12)(b).

"Department” means the department of financial institu-
tions.

"Exempt entity" means a person described in RCW
31.45.020 that is engaged in the business of making small
loans.

"Gross monthly income" means an individual's total per-
sonal income earned during a month prior to any taxes or
deductions.

"Installment plan" is a contract between a licensee and
borrower that provides that the loaned amount will be repaid
in substantially equal installments scheduled on or after a
borrower's pay dates and no less than fourteen days apart.

"Investigation" means an examination undertaken for the
purpose of detecting violations of chapter 31.45 RCW or
these rules or obtaining information lawfully required under
chapter 31.45 RCW or these rules.

"License" means a license issued by the director to
engage in the business of check cashing or check selling
under the provision of chapter 31.45 RCW.

"Loaned amount" means the outstanding principal bal-
ance and any fees authorized under RCW 31.45.073 that have
not been paid by the borrower.

"Monetary instrument" means a check, draft, money
order or other commercial paper serving the same purpose.

"Paid" means that moment in time when the licensee
deposits the borrower's check, accepts cash, or initiates an
ACH withdrawal from the borrower's account for the full
amount owed on a valid small loan. If the borrower's check is
dishonored and returned unpaid by the borrower's bank, the
loan is not paid. If an ACH authorization is denied, the loan
is not paid.

"Payday advance lender" or "payday lender" means a
licensee under this chapter who has obtained a small loan
endorsement under RCW 31.45.073.

"Payday advance loan," "payday loan" or "deferred
deposit loan" means the same as a small loan.

"Postdated check" means a check delivered prior to its
date, generally payable at sight or on presentation on or after
the day of its date. "Postdated check" does not include any
promise or order made or submitted electronically by a bor-
rower to a licensee.
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"RCW" means the Revised Code of Washington.

"Small loan" or "loan" means a loan of up to the maxi-
mum amount and for a period of time up to the maximum
term specified in RCW 31.45.073.

"Small loan agent services" ((means—al-er-substantially
all-efthefollewingserviees)) include but are not limited to:

(1) Marketing and advertising small loans;

(2) Taking small loan applications;

(3) Assisting customers in completing small loan docu-
mentation;

(4) Providing required disclosures;

(5) Disbursing small loan proceeds;

(6) Collecting small loans;

(7) Retaining documents and records; and

(8) Making reports.

"State" means the state of Washington.

"Unsafe or unsound financial practice" means any
action, or lack of action, the likely consequences of which, if
continued, would materially impair the net worth of a
licensee or create an abnormal risk of loss to its customers.

AMENDATORY SECTION (Amending WSR 09-24-089,
filed 12/1/09, effective 1/1/10)

WAC 208-630-610 What accounting and financial
records must I keep? You must maintain the records in this
section for at least two years.

(1) Generally, you must maintain the books, accounts,
records, papers, documents, files, and other information rele-
vant to the business.

(((H))2) Specifically, you must maintain ((A)) a record of
transactions conducted. The record may be limited to the fol-
lowing provided a sufficient audit trail is available through
records obtainable from your bank of account:

(a) Amount of the checks cashed;

(b) Amount of fees charged for cashing the check;

(¢) Amount of cash deducted from the transaction for the
sales of other services or products;

(d) Amount of each check or monetary instrument sold;

(e) Amount of fee charged for the monetary instrument;

(f) Amount of small loan proceeds disbursed;

(g) Fees charged for small loans;

(h) Amount of payments on small loans received;

(1) Origination date of each small loan;

(j) Termination date of each small loan;

(k) Installment plan payment due dates;

(1) Application information as required by rule;

(m) Records of cash payments made on small loans. The
record must include the date of the payment, the borrower's
name, the amount of cash received, the identity of the
employee who received the cash, and whether the payment
was applied to a loan or installment plan;

(n) Copies of receipts required under WAC 208-630-
505.

(((2))3) You must maintain a cash reconciliation summa-
rizing each day's activity and reconciling cash on hand at the
opening of business to cash on hand at the close of business.
Such reconciliation must separately reflect cash received
from the sale of checks, redemption of returned items, bank
cash withdrawals, cash disbursed in cashing of checks, cash
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disbursed in making small loans, cash received in payment of
small loans and bank cash deposits.

(((3))4) You must keep records of the disbursement of
loan proceeds and the receipts of all payments on the balance
of small loans. The receipt must indicate the date of the trans-
action, the borrower's name, amount of receipt, and whether
the disbursement or payment is on a loan or installment plan.

(5) You must maintain copies of any service agreements
with agents.

AMENDATORY SECTION (Amending WSR 09-24-089,
filed 12/1/09, effective 1/1/10)

WAC 208-630-740 What obligation do I have to
assure that employees comply with the laws and rules
regarding payday lending and check cashing and selling?
Because you are responsible for their actions, including vio-
lations, ((¥))you must ensure that any employee or person
who engages in business on your behalf (including agents)
under the authority granted by chapter 31.45 RCW has suffi-
cient understanding of the law and rules to assure compli-
ance.

AMENDATORY SECTION (Amending WSR 09-24-089,
filed 12/1/09, effective 1/1/10)

WAC 208-630-8201 What business practices are pro-
hibited? (1) It is a violation of this chapter for any person
subject to this chapter to:

(a) Directly or indirectly employ any scheme, device, or
artifice to defraud or mislead any borrower, to defraud or
mislead any lender, or to defraud or mislead any person;

(b) Directly or indirectly engage in any unfair or decep-
tive practice toward any person;

(c) Directly or indirectly obtain property by fraud or mis-
representation;

(d) Make a small loan to any person physically located in
Washington through use of the internet, facsimile, telephone,
kiosk, or other means without first obtaining a small loan
endorsement;

(e) Accept applications or referrals from an agent or pay
for any services provided on your behalf by an agent without
first verifying that the agent is licensed under the act;

(((e))f) Directly or indirectly refer a borrower, or encour-
age a borrower, to use the services of more than one payday
lending business that results in an amount outstanding that
exceeds the loan limit in RCW 31.45.073;

(((H)g) Directly or indirectly structure a loan transaction
in order to exceed the loan limit in RCW 31.45.073;

(((g))h) Directly or indirectly pressure a borrower to not
enter into an installment plan;

(((h))i) Directly or indirectly pressure an applicant or
borrower to borrow more money than they state they want;
provided, it is not a violation of this subsection for a licensee
to inform a borrower as to his or her maximum loan amount
or that he or she is subject to a limit of eight loans per twelve-
months period;

(((#))j) Cash a postdated check before the date written on
the check except as permitted by RCW 31.45.070(2);

((3)k) Make a loan without processing it through the
data base system except as specifically allowed in law or rule;
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(((e)D) Refuse to provide an installment plan to a bor-
rower who has notified you before the due date of the small
loan that they cannot pay the small loan; and

(((H)m) Engage in any device or subterfuge to evade the
requirements of the act.

(2) In addition to any other penalties, any transaction in
violation of subsection (1)(d) of this section is uncollectible
and unenforceable.
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MCO staff use the following usage guidelines to determine
initiate review for PRC placement.
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Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
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AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-501-0135 Patient review and coordination
(PRC). (1) Patient review and coordination (PRC) is a
health and safety program((;fermerly-knewn-as-the-patient

review-andrestrietion-(PRR ) program;)) that coordinates care
and ensures ((that)) clients ((seleetedforenreHment))

enrolled in PRC use services appropriately and in accordance

with ((department)) agency rules and policies.
(a) PRC applies to medical assistance fee-for-service and

managed care clients. ((PRE-deesnot-apply-to-chentseligible
for-the-family planning-enly program-

)
(b) PRC is authorized under federal medicaid law by 42
U.S.C. 1396n (a)(2) and 42 C.F.R. 431.54.
(2) Definitions. The following definitions apply to this
section only:
"Appropriate use'"((—))_-_Use of health care services

that are ((adapted-te-or-appropriate)) safe and effective for a

client's health care needs.

"Assigned provider'" ((—A-department-enrelled)) - An
agency-enrolled health care provider or one participating
with ((a-department)) an agency-contracted managed care
organization (MCO) who agrees to be assigned as a primary
provider and coordinator of services for a fee-for-service or
managed care client in the PRC program. Assigned providers
can include a primary care provider (PCP), a pharmacy, a
prescriber of controlled substances ((preseriber)), and a hos-
pital for ((nenemergent-hespital)) nonemergency services.

"At-risk" ((—))~-A term used to describe one or more of
the following:

(a) A client with a medical history of:

((~Indications-of forgingor-altering preseriptions;

»)) (i) Seeking and((#er)) obtaining health care services at
a frequency or amount that is not medically necessary; or

((»)) (ii) Potential life-threatening events or life-threaten-
ing conditions that required or may require medical interven-
tion.

(b) Behaviors or practices that could jeopardize a client's
medical treatment or health including, but not limited to:

((»)) (i) Indications of forging or altering prescriptions;

(ii) Referrals from medical personnel, social services
personnel, or MCO personnel about inappropriate behaviors
or practices that place((s)) the client at risk;

((»)) (iii) Noncompliance with medical or drug and alco-
hol treatment;

((»)) (iv) Paying cash for medical services that result in a
controlled substance prescription or paying cash for con-
trolled substances;

((*)) (v) Arrests for diverting controlled substance pre-
scriptions;

(vi) Positive urine drug screen for illicit street drugs or
nonprescribed controlled substances; ((er

=)) (vii) Negative urine drug screen for prescribed con-
trolled substances; or

(viii) Unauthorized use of a client's services card ((er))
for an unauthorized purpose.

"Care management' ((—))_-_Services provided to cli-
ents with multiple health, behavioral, and social needs ((in
erder)) to improve care coordination, client education, and
client self-management skills.
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"Client" ((—))_-_A person enrolled in ((a-department))

an agency health care program and receiving service from

fee-for-service provider(s) or ((e-managed-eare-organization

MEO);)) an MCO-contracted with the ((department))
agency.

"Conflicting" ((—))_-_Drugs ((and#))or health care ser-
vices that are incompatible ((and#))or unsuitable for use
together because of undesirable chemical or physiological
effects.

"Contraindicated" ((—Fe-indieate-ershew)) - A medi-
cal treatment ((e¥)), procedure, or medication that is inadvis-
able or not recommended or warranted.

(“contrelled—substances—preseriber—Any—ofthe

ter 1879 REW-))

"Duplicative" ((—))_- Applles to the use of the same or
similar drugs and health care services without due medical
justification. Example: A client receives health care services
from two or more providers for the same or similar condi-
tion(s) in an overlapping time frame, or the client receives
two or more similarly acting drugs in an overlapping time
frame, which could result in a harmful drug interaction or an
adverse reaction.

"Emergency department _information exchange
(EDIE)" - An internet-delivered service that enables health
care providers to better identify and treat high users of the
emergency department and special needs patients. When
patients enter the emergency room, EDIE can proactively
alert health care providers through different venues such as
fax, phone, e-mail, or integration with a facility's current
electronic medical records.

"Emergency medical condition' - See WAC 182-500-
0030

"Emergency services" - See 42 C.F.R. 447.53.

"Just cause'((—))_-_A legitimate reason to justify the
action taken, including but not limited to, protecting the
health and safety of the client.

eare-programs:))

"Managed care client"((—))_-_A medical assistance
client enrolled in, and receiving health care services from, ((a
department)) an agency-contracted managed care organiza-
tion (MCO).

""Managed care organization' or "MCQO" - See WAC
182-538-050.
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"Prescriber of controlled substances' - Any of the fol-
lowing health care professionals who, within their scope of
professional practice, are licensed to prescribe and administer
controlled substances (see chapter 69.50 RCW, Uniform
Controlled Substance Act) for a legitimate medical purpose:

(a) A physician under chapter 18.71 RCW;

(b) A physician assistant under chapter 18.71A RCW;

(c) An osteopathic physician under chapter 18.57 RCW;

(d) An osteopathic physician assistant under chapter
18.57A RCW; and

() An advanced registered nurse practitioner under
chapter 18.79 RCW.

"Primary care provider" or "PCP"((—))_-_A person
licensed or certified under Title 18 RCW including, but not
limited to, a physician, an advanced registered nurse practi-
tioner (ARNP), or a physician assistant (PA) who supervises,
coordinates, and provides health care services to a client, ini-
tiates referrals for specialty and ancillary care, and maintains
the client's continuity of care.

(3) Clients selected for PRC review. The ((depart-
ment)) agency or MCO selects a client for PRC review when
either or both of the following occur:

(a) A ((utilizatien)) usage review report indicates the cli-
ent has not ((utilized)) used health care services appropri-
ately; or

(b) Medical providers, social service agencies, or other
concerned parties have provided direct referrals to the
((department)) agency or MCO.

(4) When a fee-for-service client is selected for PRC
review, the prior authorization process as defined in ((¢hapter
388-530)) WAC 182-500-0085 may be required:

(a) Prior to or during a PRC review; or

(b) When the client is currently in the PRC program.

(5) Review for placement in the PRC program. When
the ((department)) agency or MCO selects a client for PRC
review, the ((department)) agency or MCO staff, with clinical
oversight, reviews ((&)) either the client's medical ((and?))
history or billing history, or both, to determine if the client
has ((utilized)) used health care services at a frequency or
amount that is not medically necessary (42 C.F.R. 431.54(e)).

(6) ((Btilization)) Usage guidelines for PRC place-
ment. ((Department)) Agency or MCO staff use the follow-
ing ((utilizatien)) usage guidelines to ((determine)) initiate
review for PRC placement. A client may be placed in the
PRC program when either the client's medical ((ane#)) history
or billing ((histeries-deeument)) history, or both, documents
any of the following:

(a) Any two or more of the following conditions
occurred in a period of ninety consecutive calendar days in
the previous twelve months. The client:

(i) Received services from four or more different provid-
ers, including physicians, ((advaneed-registered-nursepraeti-
tieners{))ARNPs((3)), and ((phystetan—assistants<))PAs((}))
not located in the same clinic or practice;

(i1) Had prescriptions filled by four or more different
pharmacies;

(iii) Received ten or more prescriptions;

(iv) Had prescriptions written by four or more different
prescribers not located in the same clinic or practice;
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(v) Received similar services ((from-twe-er-mere-provid-

ers)) in the same day not located in the same clinic or prac-
tice; or

(vi) Had ten or more office visits((<));

(b) Any one of the following occurred within a period of
ninety consecutive calendar days in the previous twelve
months. The client:

(i) Made two or more emergency department visits;

(1) ((Has-amedieal-history-thatindieates)) Exhibits "at-
risk" ((utilization)) usage patterns;

(iii) Made repeated and documented efforts to seek
health care services that are not medically necessary; or

(iv) (Has-been)) Was counseled at least once by a health
care provider, or ((a-department)) an agency or MCO staff
member((5)) with clinical oversight, about the appropriate use
of health care services((z)):

(¢) The client received prescriptions for controlled sub-
stances from two or more different prescribers not located in
the same clinic or practice in any one month ((in-a-period-of
ninety-consecutive-daysin-the previeustwelve-meonths:))
within the ninety-day review period; or

(d) The ((ekent's)) client has either a medical ((and/))
history or billing history, or both, that demonstrates a pattern
of the following at any time in the previous twelve months:

(1) ((Fhe—<elent-has-a-histery-ef)) Using health care ser-
vices in a manner that is duplicative, excessive, or contraindi-
cated; ((ex))

(1) ((Fhe-elienthasa-histery-efreeetving)) Seeking con-
flicting health care services, drugs, or supplies that are not
within acceptable medical practice;

(iii) Being on substance abuse programs such as the
Alcohol and Drug Abuse Treatment and Support Act
(ADATSA).

(7) PRC review results. As a result of the PRC review,
the ((department)) agency or MCO ((staff)) may take any of
the following steps:

(a) Determine that no action is needed and close the cli-
ent's file;

(b) Send the client and, if applicable, the client's autho-
rized representative((;)) a one-time only letter of concern
with information on specific findings and notice of potential
placement in the PRC program; or

(¢) Determine that the ((utiization)) usage guidelines for
PRC placement establish that the client has ((atilized)) used
health care services at an amount or frequency that is not
medically necessary, in which case the ((department)) agency
or MCO will take one or more of the following actions:

(i) Refer the client for education on appropriate use of
health care services;

(i1) Refer the client to other support services or agencies;

or

(iii) Place the client into the PRC program for an initial
placement period of no less than twenty-four months. For
clients younger than eighteen years of age, the MCO must get
agency approval prior to placing the client into the PRC pro-
gram.

(8) Initial placement in the PRC program. When a
client is initially placed in the PRC program:
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(a) The ((department)) agency or MCO places the client
for no less than twenty-four months with one or more of the

following types of health care providers:
(1) Primary care provider (PCP) ((fas-defined-in-subsee-
(i1) Pharmacy for all prescriptions;
(iii) Prescriber of controlled substances ((preseriber));
(iv) Hospital ((€))for ((nenemergent-hespital)) nonemer-
gency services(())) unless referred by the assigned PCP or a
specialist. A client may receive covered emergency services

from any hospital; or
(v) Another qualified provider type, as determined by

((department)) agency or MCO program staff on a case-by-
case basis.

(b) The managed care client will remain in the same
MCO for no less than twelve months unless:

(1) The client moves to a residence outside the MCO's
service area and the MCO is not available in the new loca-
tion; or

(1) The client's assigned ((previder)) PCP no longer par-
ticipates with the MCO and is available in another MCO, and
the client wishes to remain with the current provider; or

iii) The client is in a voluntary enrollment program or a
voluntary enrollment county.

(c) A managed care client placed in the PRC program
must remain in the PRC program for ((the-initial)) no less
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(i) A provider who has been suspended or disqualified
from participating as ((a-department)) an agency-enrolled or
MCO-contracted provider; or

(iii) A provider whose business license is suspended or
revoked by the licensing authority.

(b) For a client placed in the PRC program, the assigned:

(i) Provider(s) must be located in the client's local geo-
graphic area, in the client's selected MCO, and((#ex)) be rea-
sonably accessible to the client.

(i1) ((Primary—eare-provider—))PCP((})) supervises and
coordinates health care services for the client, including con-
tinuity of care and referrals to specialists when necessary.
((Fhe PCP-must-be-one-of thefollowing:))

(A) The PCP:

() Provides the plan of care for clients that have docu-
mented use of the emergency department for a reason that is
not deemed to be an emergency medical condition;

(I) Files the plan of care with each emergency depart-
ment that the client is using or with the emergency depart-
ment information exchange;

(IIT) Makes referrals to substance abuse treatment for cli-
ents who are using the emergency department for substance
abuse issues; and

(IV) Makes referrals to mental health treatment for cli-
ents who are using the emergency department for mental
health treatment issues.

than twenty-four months ((peried)) regardless of whether the
client changes MCOs or becomes a fee-for-service client.
(((A—eare-management-program-may be-offered-toa
chient))
(9) Notifying the client about placement in the PRC
program. When the client is initially placed in the PRC pro-

gram, the ((department)) agency or the MCO sends the client
and, if applicable, the client's authorized representative, a

written notice ((eentainingatleastthefollowing-ecompe-
nents)) that:
(a) Informs the client of the reason for the PRC program
placement;
(b) Directs the client to respond to the ((department))
agency or MCO within ten business days of the date of the
written notice ((abeut-taking-the followingaetions));

(c) Directs the client to take the following actions:

(1) Select providers, subject to ((department)) agency or
MCO approval,

(ii) Submit additional health care information, justifying
the client's use of health care services; or

(iii) Request assistance, if needed, from the ((depart-
ment)) agency or MCO program staff.

((¢e))) (d) Informs the client of hearing or appeal rights
(see subsection (14) of this section).

(((8)) (e) Informs the client that if a response is not
received within ten calendar days of the date of the notice, the
client will be assigned a provider(s) by the ((department))
agency or MCO.

(10) Selection and role of assigned provider. A client
((mray-be-afforded)) will have a limited choice of providers.

(a) The following providers are not available:

(i) A provider who is being reviewed by the ((depart-
ment)) agency or licensing authority regarding quality of
care;
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(B) The assigned PCP must be one of the following:

(I) A physician ((whe—meets—the—eriteria—as—defined—in
chapter388-502-WAC));

((B))) dI) An advanced registered nurse practitioner
(ARNP) ((whe-meets-the-eriteriaas-defined-in-chapter 388-
502-WACL)); or

() dII) A licensed physician assistant (PA), practic-
ing with a supervising physician.

(iii) Prescriber of controlled substances ((preseriber))
prescribes all controlled substances for the client(());

(iv) Pharmacy fills all prescriptions for the client(());
and

(v) Hospital provides all ((renemergent)) hospital none-

mergency services.
(¢) A client placed in the PRC program ((eannet

ehange)) must remain with the assigned provider((s)) for
twelve months after the assignments are made, unless:

(i) The client moves to a residence outside the provider's
geographic area;

(i) The provider moves out of the client's local geo-
graphic area and is no longer reasonably accessible to the cli-
ent;

(iii) The provider refuses to continue to serve the client;

(iv) The client did not select the provider. The client may
request to change an assigned provider once within thirty cal-
endar days of the initial assignment; or

(v) The client's assigned ((previder)) PCP no longer par-
ticipates with the MCO. In this case, the client may select a
new provider from the list of available providers in the MCO
or follow the assigned provider to the new MCO.

(d) When an assigned prescribing provider no longer
contracts with the ((department)) agency or the MCO:

(i) All prescriptions from the provider are invalid thirty
calendar days following the date the contract ends; ((and))




Washington State Register, Issue 13-05

(i) All prescriptions from the provider are subject to
applicable prescription drugs (outpatient) rules in chapter
((388-530)) 182-530 WAC or appropriate MCO rules((<));
and

(iii) The client must choose or be assigned another pro-
vider according to the requirements in this section.

(11) PRC placement ((perieds)).

(a) The ((Jength-ef timefora-elient's)) initial PRC place-
ment ((inelades:)) is no less than twenty-four consecutive
months.

(((0))) (b) The ((initial-period—of)) second PRC place-
ment((;-whieh)) is ((a-minimum-ef-twenty-four-conseeutive
months:

-whieh-is)) no
less than an additional thirty-six consecutive months.
(¢) ((Fhe—thirdperiod-and)) Each subsequent ((perted
of)) PRC placement((;-whieh)) is ((an-additienal)) no less
than seventy-two consecutive months.

(12) (Pepartment)) Agency or MCO review of a PRC

placement period. The ((department)) agency or MCO
reviews a client's use of health care services prior to the end

of each PRC placement period described in subsection (11)
of this section using the ((utilizatien)) guidelines in subsec-
tion (6) of this section.

(a) The ((department)) agency or MCO assigns the next
PRC placement ((perted)) if the ((utiizatien)) usage guide-
lines for PRC placement in subsection (6) of this section
apply to the client.

(b) When the ((department)) agency or MCO assigns a

subsequent PRC placement ((perted)), the ((department))
agency or MCO sends the client and, if applicable, the client's

authorized representative, a written notice informing the cli-
ent:

(1) Of the reason for the subsequent PRC program place-
ment;

(i1) Of the length of the subsequent PRC placement;

(iii) That the current providers assigned to the client con-
tinue to be assigned to the client during the subsequent PRC
placement ((peried));

(iv) That all PRC program rules continue to apply;
((and))

(v) Of hearing or appeal rights (see subsection (14) of
this section); and

(vi) Of the rules that support the decision.

(c) The ((department)) agency may remove a client from
PRC placement if the client:

(1) Successfully completes a treatment program that is
provided by a chemical dependency service provider certified
by the ((department)) agency under chapter 388-805 WAC;

(1) Submits documentation of completion of the
approved treatment program to the ((department)) agency;
and

(iii) Maintains appropriate use of health care services
within the ((utilizatien)) usage guidelines described in sub-
section (6) of this section for six consecutive months after the
date the treatment ends.

(d) The ((department)) agency or MCO determines the
appropriate placement ((perted)) for a client who has been
placed back into the program.
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(e) A client will remain placed in the PRC program
regardless of change in eligibility program type or change in
address.

(13) Client financial responsibility. A client placed in
the PRC program may be billed by a provider and held finan-
cially responsible for health care services when the client
obtains ((reremergent)) nonemergency services and the pro-
vider who renders the services is not assigned or referred
under the PRC program.

(14) Right to hearing or appeal.

(a) A fee-for-service client who believes the ((depart-
ment)) agency has taken an invalid action pursuant to this
section may request a hearing.

(b) A managed care client who believes the MCO has
taken an invalid action pursuant to this section or chapter
((388-538)) 182-538 WAC must exhaust the MCO's internal
appeal process set forth in WAC ((388-538-110)) 182-538-
110 prior to requesting a hearing. Managed care clients ((ean
net)) cannot change MCOs until the appeal or hearing is
resolved and there is a final ruling.

(c) A client must request the hearing or appeal within
ninety calendar days after the client receives the written
notice of placement in the PRC program.

(d) The ((department)) agency conducts a hearing

according to chapter ((388-62)) 182-526 WAC. Definitions
for the terms "hearing," "initial order," and "final order" used
in this subsection are found in WAC ((388-62-6010)) 182-

526-0010.

(e) A client who requests a hearing or appeal within ten
calendar days from the date of the written notice of an initial
PRC placement period under subsection (11)(a) of this sec-
tion will not be placed in the PRC program until the date an
initial order is issued that supports the client's placement in
the PRC program or otherwise ordered by an administrative
law judge (ALJ).

(f) A client who requests a hearing or appeal more than
ten calendar days from the date of the ((written)) notice under
subsection (9) of this section will remain placed in the PRC
program unless a final administrative order is entered that
orders the client's removal from the program.

(g) A client who requests a hearing or appeal within
ninety calendar days from the date of receiving the written
notice under subsection (9) of this section and who has
already been assigned providers will remain placed in the
PRC program unless a final administrative order is entered
that orders the client's removal from the program.

(h) An ((edministrativetaw—judge<))ALJ((})) may rule
that the client be placed in the PRC program prior to the date
the record is closed and prior to the date the initial order is
issued based on a showing of just cause.

(1) The client who requests a hearing challenging place-
ment into the PRC program has the burden of proving the

((department's)) agency's or MCO's action was invalid. For
standard of proof, see ((WAEC388-02-0485)) chapter 182-

526 WAC.
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WSR 13-05-007
PERMANENT RULES
DEPARTMENT OF LICENSING
[Filed February 7, 2013, 9:05 a.m., effective March 10, 2013]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To incorporate statutory changes made by SSB
5800 and ESSB 5585 which passed the 2011 legislature.

This amendment clarifies the comments that will print on
the titles and registrations of off-road motorcycles that have
been modified for road use, street rods, and custom vehicles.

Citation of Existing Rules Affected by this Order:
Amending WAC 308-56A-530 Vehicle brands and com-
ments.

Statutory Authority for Adoption: RCW 46.01.110.

Adopted under notice filed as WSR 13-02-049 on
December 26, 2012.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: February 7, 2013.

Damon Monroe

Rules Coordinator

AMENDATORY SECTION (Amending WSR 08-20-034,
filed 9/23/08, effective 10/24/08)

WAC 308-56A-530 Vehicles brands and comments.
(1) What is a brand? For the purposes of this section a
brand is a notation on the certificate of ownership or vehicle
registration certificate that records a special circumstance or
condition involving a vehicle.

(2) What brands are assigned to vehicles by the
department? Brands used by the department include, but are
not limited to:

(a) Former exempt, as defined in RCW ((46-16-620))
46.16A.170;

(b) Former for hire, as defined in RCW 46.72.010;

(c) Former taxicab, as described in RCW 46.72.010;

(d) Rebuilt as required in RCW ((46-12:075)) 46.12.540,
when a vehicle reported destroyed under RCW ((46-12-676))
46.12.600 or 46.80.090 and WAC 308-56A-460 meets the
definition of salvage vehicle in RCW ((46-42:005)) 46.04.-
514,

(e) Street rod as formerly defined in repealed section
RCW 46.04.571;
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(f) Nonconformity uncorrected or safety defect uncor-
rected as defined in RCW 19.118.021 ((33)) (14) and
(%)) (19);

(g) Nonconformity corrected or safety defect corrected
as defined in RCW 19.118.021 ((43})) (14) and (((+8))) (19);

(h) Returned to manufacturer;

(i) Odometer - Not actual;

(j) Odometer - Exceeds mechanical limits;

(k) Repaired - Wrecker/insurance bill of sale;

(1) Contaminated - Vehicles described in chapter 64.44
RCW;

(m) Decontaminated - Vehicles described in chapter
64.44 RCW.

(3) What brands are carried forward from the other
states/jurisdictions by the department?

(a) Brands for states/jurisdictions participating in the
National Motor Vehicle Title Information System
(NMVTIS) program (known as "Standard Brands,") are
maintained in the brands list by NMVTIS and include, but are
not limited to:

(1) Rebuilt;

(i1) Junk;

(iii) Destroyed;

(iv) Salvage - Damaged;

(v) Salvage - Retention;

(vi) Salvage - Stolen;

(vii) Salvage - Other;

(viii) Flood damage;

(ix) Hail damage;

(x) Saltwater damage;

(xi) Totaled.

(b) Brands from states/jurisdictions not participating in
NMVTIS that do not appear on the brands list maintained by
NMVTIS (known as "unique brands") will be carried forward
on Washington certificates of ownership and registration cer-
tificates exactly (or abbreviated if too long) as they appear on
the foreign title.

More than one brand may appear on the vehicle registra-
tion or certificate of ownership.

(4) Will a brand be applied to destroyed vehicles that
have been sold on an out-of-state wrecker or insurance
bill of sale, then repaired, and inspected? Yes. Vehicles
not reported to DOL as destroyed and then sold using an
insurance or wrecker bill of sale in lieu of a certificate of
ownership/title, then brought into Washington from another
jurisdiction that is not subject to reporting under RCW
((46-12-670)) 46.12.600 repaired, and inspected will be
branded. The brand will appear as "repaired-wrecker/insur-
ance bill of sale."

The jurisdiction code will be identified as "WA."

(5) Why is a brand used? A brand is used in the circum-
stances above for consumer protection. The brand is used to
inform any subsequent owners of the current or former con-
dition or use of the vehicle.

(6) Will the department remove a brand? Brands stay
on vehicle records indefinitely. The department will only
remove a brand if the brand was applied to a Washington cer-
tificate of ownership in error; or
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(a) If a former rental brand was applied prior to the effec-
tive date of this rule, it will remain on the certificate of own-
ership and/or vehicle registration unless applied in error.

(b) If a nonstandard brand was applied prior to the effec-
tive date of this rule, it will remain on the certificate of own-
ership and/or vehicle registration unless applied in error.

(7) Where are brands located on the documents?
Brands are located in the brands section of the certificate of
ownership and vehicle registration. Brands will display
beginning with Washington issued brands, followed by
unique brands, then standard brands. If applicable, "WA
REBUILT" will show as a banner across the certificate of own-
ership.

(8) What is a comment? For the purposes of this section
a comment is an indication on the certificate of ownership,
vehicle title/registration application or vehicle registration
certificate that relates to tax liability, type of ownership, title
transaction type.

(9) What comments could the department print on
certificates of ownership?

(a) Comments relating to the ownership that include:
Bonded, leased, JTWROS.

(b) Comments relating to tax liability that include: Use
tax waived - Gift, value code, value year.

(c) Comments relating to the type of title transaction,
which include duplicate, and reprint.

(d) Miscellaneous comments that include: Not eligible
for road use.

(10) What comments could the department print on
vehicle registration certificates? Comments printed on
vehicle registration certificates may include, but are not lim-
ited to:

(a) "CVSEF PAID" or "commercial vehicle safety enforce-
ment fee paid";

(b) "Because scale weight exceeds gross weight, D.O.T.
permit also required";

(c) "Commercial vehicle safety enforcement fee not
paid";

(d) "Display tab on back license plate" only - front plate
is still required,

(e) "*Check vehicle data base record for actual expira-
tion date";

(f) "Replica";

(g) "Proof of FHVUT verified";

(h) "No title issued" or "no title issued - ownership in
doubt";

(1) "Excise exempt NRM";

(j) "Excise exempt Native American";

(k) "Excise exempt van pool";

(1) "Excise exempt rideshare";

(m) "Registration only";

(n) "Prorated gross weight to be more than 16,000";

(o) "Additional owners on record";

(p) "Not eligible for road use";

(q) "Perm plt";

(r) "Use tax waived: Gift";

(s) "Permanent fleet vehicle";

(t) "*Perm";

(u) "Color";
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(v) Comments relating to the ownership; bonded, leased,
JTWROS, registration only;

(w) Tax liability DAV, Native American, NRM, value
code/year, use tax option, rideshare, POW, tax code 95, dou-
ble transfer;

(x) Title transaction type duplicate, reprint, NTI, dual
registration, corrected title data, corrected registration;

(y) Miscellaneous gift, ride, previous plate VIN flag,
farm vehicle restrictions, Federal Drug Program (Title 49
C.F.R. Part 382) vehicle color, odometer code, RETURN TO
MFG, not eligible for road use (NEFRU), custom vehicle and
street rod.

(11) What comments would the department carry
forward from other jurisdictions? The department does not
carry forward comments assigned by other jurisdictions.

(12) Why are comments used? Comments are used for
consumer protection, to inform any subsequent owners and
vehicle licensing personnel of the current tax liability, type of
ownership, or title transaction type or other pertinent infor-
mation.

(13) Will the department remove a comment? The
department will remove a comment if:

(a) The comment was applied in error; or

(b) The comment no longer applies.

WSR 13-05-009
PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed February 7, 2013, 9:58 a.m., effective March 10, 2013]

Effective Date of Rule: Thirty-one days after filing.

Purpose: To adopt rules related to the implementation of
the new evaluation system for certificated classroom teach-
ers, principals and assistant principals. Authority was
granted to the office of superintendent of public instruction in
RCW 28A.405.100, chapter 392-191A WAC.

Statutory Authority for Adoption: RCW 28A.405.100.

Adopted under notice filed as WSR 12-22-065 on
November 6, 2012.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 24, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.
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Date Adopted: December 21, 2012.
Randy Dorn
State Superintendent
of Public Instruction

Chapter 392-191A WAC

PROFESSIONAL GROWTH AND EVALUATION OF
SCHOOL PERSONNEL

NEW SECTION

WAC 392-191A-010 Authority. The general authority
for this chapter is RCW 28A.405.100 which authorizes the
superintendent of public instruction to adopt minimum crite-
ria for the evaluation by school districts of professional edu-
cators.

NEW SECTION

WAC 392-191A-020 Purpose. The purpose of this
chapter is to establish the minimum criteria, minimum proce-
dural standards, summative methodology and summative
descriptors to be adopted in accordance with chapter 41.59
RCW by school districts for the evaluation of the profes-
sional performance capabilities and development of certifi-
cated classroom teachers, principals, assistant principals, and
certificated support personnel.

NEW SECTION

WAC 392-191A-030 Definitions. The following defi-
nitions apply to the terms used in this chapter:

"Certificated classroom teacher" and "teacher" mean a
certificated employee who provides academically focused
instruction to students and holds one or more of the certifi-
cates pursuant to WAC 181-79A-140 (1) through (3) and
(6)(a) through (e) and (g).

"Certificated principal," "principal" and "assistant prin-
cipal" mean a person who is employed to supervise the oper-
ation and management of a school as provided by RCW
28A.400.100 and holds certificates pursuant to WAC 181-
79A-140 (4)(a) or (6)(h).

"Certificated support personnel" and "certificate support
person" mean a certificated employee who provides services
to students and holds one or more of the educational staff
associate certificates pursuant to WAC 181-79A-140(5).

"Evaluation" shall mean the ongoing process of identify-
ing, gathering and using information to improve professional
performance, assess total job effectiveness, and make per-
sonnel decisions.

"Evaluation criteria" means minimum evaluation criteria
for classroom teachers specified in WAC 392-191-006, the
minimum evaluation criteria for principals specified in WAC
392-191-014 and the minimum evaluation criteria for certifi-
cated support personnel specified in WAC 392-191-020.

"Evidence" means observed practice, products or results
of a certificated classroom teacher or certificated principal's
work that demonstrates knowledge and skills of the educator
with respect to the four-level rating system.
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"Four-level rating system" means the continuum of per-
formance that indicates the extent to which the criteria have
been met or exceeded.

"Instructional framework" means one of the approved
instructional frameworks adopted by the superintendent of
public instruction to support the four-level rating system pur-
suant to RCW 28A.405.100.

"Leadership framework" means one of the approved
leadership frameworks adopted by the superintendent of pub-
lic instruction to support the four-level rating system pursu-
ant to RCW 28A.405.100.

"Observe" or "observation" means the gathering of evi-
dence made through classroom or worksite visits for the pur-
pose of examining evidence over time against the instruc-
tional or leadership framework rubrics pursuant to this sec-
tion.

"Rubrics" or "rubric row" means the descriptions of
practice used to capture evidence and data and classify teach-
ing or leadership performance and student growth using the
evaluation criteria and the four-level rating system.

"Scoring band" means the adopted range of scores used
to determine the final summative score for a certificated
classroom teacher or principal.

"Student growth" means the change in student achieve-
ment between two points in time.

"Student growth data" means relevant multiple measures
that can include classroom-based, school-based, school dis-
trict-based, and state-based tools.

"Summative performance ratings" means the four per-
formance levels applied using the four-level rating system:
Level 1 - Unsatisfactory; Level 2 - Basic; Level 3 - Profi-
cient; Level 4 - Distinguished.

NEW SECTION

WAC 392-191A-040 Evaluation requirements. Local
school districts must establish and implement on or before
September 1, 2013, an evaluation program consisting of the
following:

(1) Evaluation criteria meeting the minimum standards
specified in WAC 392-191-010 and 392-191-020;

(2) Evaluation procedures meeting the minimum stan-
dards specified in this chapter;

(3) Evaluation criteria and procedures as specified in
RCW 28A.405.100.

NEW SECTION

WAC 392-191A-050 Minimum procedural stan-
dards—Purposes of evaluation. The purposes of evalua-
tions of certificated classroom teachers, certificated princi-
pals, and assistant principals will be, at a minimum:

(1) To acknowledge the critical importance of teacher
and leadership quality in impacting student growth and sup-
port professional learning as the underpinning of the new
evaluation system.

(2) To identify, in consultation with classroom teachers,
principals, and assistant principals, particular areas in which
the professional performance is distinguished, proficient,
basic or unsatisfactory, and particular areas in which the
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classroom teacher, principal, or assistant principal needs to
improve his/her performance.

(3) To assist classroom teachers and certificated princi-
pals and assistant principals, who have identified areas need-
ing improvement, in making those improvements.

NEW SECTION

WAC 392-191A-060 Minimum evaluation criteria—
Certificated classroom teachers. The following are the
minimum evaluation criteria and accompanying descriptors
for certificated classroom teachers:

(1) Centering instruction on high expectations for stu-
dent achievement. The related descriptor is: Expectations;
the teacher communicates high expectations for student
learning.

(2) Demonstrating effective teaching practices. The
related descriptor is: Instruction; the teacher uses research-
based instructional practices to meet the needs of all students.

(3) Recognizing individual student learning needs and
developing strategies to address those needs. The related
descriptor is: Differentiation; the teacher acquires and uses
specific knowledge about students' cultural, individual, intel-
lectual and social development and uses that knowledge to
adjust their practice by employing strategies that advance stu-
dent learning. Student growth data must be a substantial fac-
tor utilizing the OSPI approved student growth rubrics.

(4) Providing clear and intentional focus on subject mat-
ter content and curriculum. The related descriptor is: Con-
tent knowledge; the teacher uses content area knowledge,
learning standards, appropriate pedagogy and resources to
design and deliver curricula and instruction to impact student
learning.

(5) Fostering and managing a safe, positive learning
environment. The related descriptor is: Learning environ-
ment; the teacher fosters and manages a safe and inclusive
learning environment that takes into account: Physical, emo-
tional, and intellectual well-being of students.

(6) Using multiple student data elements to modify
instruction and improve student learning. The related
descriptor is: Assessment; the teacher uses multiple data ele-
ments (both formative and summative) to plan, inform and
adjust instruction, and evaluate student learning. Student
growth data must be a substantial factor utilizing the OSPI
approved student growth rubrics.

(7) Communicating and collaborating with parents and
school community. The related descriptor is: Families and
community; the teacher communicates and collaborates with
students, families and all educational stakeholders in an ethi-
cal and professional manner to promote student learning.

(8) Exhibiting collaborative and collegial practices
focused on improving instructional practice and student
learning. The related descriptor is: Professional practice; the
teacher participates collaboratively in the educational com-
munity to improve instruction, advance the knowledge and
practice of teaching as a profession, and ultimately impact
student learning. Student growth data must be a substantial
factor utilizing the OSPI approved student growth rubrics.
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NEW SECTION

WAC 392-191A-070 Minimum procedural stan-
dards—Frequency of comprehensive evaluation. (1)
School districts must observe all classroom teachers for the
purposes of a comprehensive evaluation at least twice each
school year in the performance of their assigned duties.
School districts must observe all employees who are subject
to a comprehensive evaluation for a period of no less than
sixty minutes during each school year.

(2) School districts must observe new employees at least
once for a total observation time of thirty minutes during the
first ninety calendar days of the new employee's employment
period.

(3) School districts must observe employees in the third
year of provisional status at least three times in the perfor-
mance of the employee. The total observation time for the
school year must not be less than ninety minutes for such
employees.

NEW SECTION

WAC 392-191A-080 Minimum procedural stan-
dards—Conduct of the comprehensive evaluation. The
conduct of the evaluation of classroom teachers must include,
at a minimum, the following:

(1) All eight teaching criteria must contribute to the
overall summative evaluation and must be completed at least
once every four years.

(2) The evaluation must include an assessment of the cri-
teria using the instructional framework rubrics and the super-
intendent of public instruction's approved student growth
rubrics. More than one measure of student growth data must
be used in scoring the student growth rubrics.

(3) The principal or his/her designee at the school to
which the certificated employee is assigned must make
observations and written comments pursuant to RCW
28A.405.100.

(4) The opportunity for the employee to attach written
comments to his/her evaluation report.

(5) Criterion scores, including instructional and student
growth rubrics, must be determined by an analysis of evi-
dence.

(6) An overall summative score shall be derived by a cal-
culation of all criterion scores and determining the final four-
level rating based on the superintendent of public instruc-
tion's determined summative evaluation scoring band.

(7) Upon completion of the overall summative scoring
process, the evaluator will combine only the student growth
rubric scores to assess the certificated classroom teacher's
student growth impact rating.

(8) The student growth impact rating will be determined
by the superintendent of public instruction's student impact
rating scoring band.

(9) A student growth score of "1" in any of the rubric
rows will result in an overall low student growth impact rat-
ing.

(10) Evaluators must analyze the student growth score in
light of the overall summative score and determine outcomes.
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NEW SECTION

WAC 392-191A-090 Minimum procedural stan-
dards—Outcomes of the student growth rating. The fol-
lowing outcomes of the student growth impact rating analysis
will apply:

(1) Certificated classroom teachers with preliminary rat-
ing of distinguished with low student growth rating will
receive an overall proficient rating.

(2) Certificated classroom teachers with low student
growth rating will engage, with their evaluator, in a student
growth inquiry pursuant to WAC 392-191-010.

(3) Certificated classroom teachers with a preliminary
rating of distinguished with average or high student growth
rating will receive an overall distinguished rating and will be
formally recognized and/or rewarded.

(4) The evaluations of certificated classroom teachers
with a preliminary rating of unsatisfactory and high student
growth rating will be reviewed by the evaluator's supervisor.

NEW SECTION

WAC 392-191A-100 Minimum procedural stan-
dards—Conduct of a student growth inquiry. Within two
months of receiving the low student growth score or at the
beginning of the following school year, one or more of the
following must be initiated by the evaluator:

» Examine student growth data in conjunction with other
evidence including observation, artifacts and other student
and teacher information based on appropriate classroom,
school, school district and state-based tools and practices;

* Examine extenuating circumstances which may include
one or more of the following: Goal setting process; content
and expectations; student attendance; extent to which stan-
dards, curriculum and assessment are aligned;

* Schedule monthly conferences focused on improving
student growth to include one or more of the following top-
ics: Student growth goal revisions, refinement, and progress;
best practices related to instruction areas in need of attention;
best practices related to student growth data collection and
interpretation;

* Create and implement a professional development plan
to address student growth areas.

NEW SECTION

WAC 392-191A-110 Minimum procedural stan-
dards—Frequency of observation for focused evaluation.
If the evaluation of the certificated classroom teacher
includes an assessment of a criterion that requires observa-
tion the following shall apply: School districts must observe
all classroom teachers for the purposes of focused evaluation
at least twice each school year in the performance of their
assigned duties. School districts must observe all employees
who are subject to a focused evaluation for a period of no less
than sixty minutes during each school year.

NEW SECTION

WAC 392-191A-120 Minimum procedural stan-
dards—Conduct of the focused evaluation. The conduct of
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the evaluation of classroom teachers must include, at a mini-
mum, the following:

(1) One of the eight criterion for certificated classroom
teachers must be assessed in every year that a comprehensive
evaluation is not required.

(2) The selected criterion must be approved by the
teacher's evaluator and may have been identified in a previ-
ous comprehensive summative evaluation as benefiting from
additional attention.

(3) The evaluation must include an assessment of the cri-
terion using the instructional framework rubrics and the
superintendent of public instruction's approved student
growth rubrics. More than one measure of student growth
data must be used in scoring the student growth rubrics.

(4) The focused evaluation will include the student
growth rubrics of the selected criterion. If criterion 3, 6 or §
are selected, evaluators will use those student growth rubrics.
If criterion 1, 2, 4, 5, or 7 is selected, evaluators will use cri-
terion 3 or 6 student growth rubrics.

(5) A summative score is determined through the scoring
of the instructional and student growth rubrics for the crite-
rion selected.

NEW SECTION

WAC 392-191A-130 Minimum procedural stan-
dards—Procedures to be used in making evaluations. The
following procedures must be used in making evaluations:

(1) Following each observation, or series of observa-
tions, the principal or his/her designee must:

(a) Promptly document the results of the observation in
writing; and

(b) Provide the employee with a copy of the written
observation report within three days after such report is pre-
pared.

(2) Each classroom teacher will have the opportunity for
a minimum of two confidential conferences during each
school year with his/her principal or principal's designee
either:

(a) Following receipt of the written evaluation results; or

(b) At a time mutually satisfactory to the participants.

(3) The purpose of each such conference will be to pro-
vide additional evidence by either the evaluator or certifi-
cated classroom teacher to aid in the assessment of the certif-
icated classroom teacher's professional performance against
the instructional framework rubrics.

(4) If other evaluators are used, additional procedures
may be adopted pursuant to local policy.

NEW SECTION

WAC 392-191A-140 Summative performance rat-
ings—Descriptors. (1) Unsatisfactory: Professional prac-
tice at Level 1 shows evidence of not understanding the con-
cepts underlying individual components of the criteria. This
level of practice is ineffective and inefficient and may repre-
sent practice that is harmful to student learning progress, pro-
fessional learning environment, or individual teaching or
leading practice. This level requires immediate intervention.

(2) Basic: Professional practice at Level 2 shows a
developing understanding of the knowledge and skills of the
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criteria required to practice, but performance is inconsistent
over a period of time due to lack of experience, expertise,
and/or commitment. This level may be considered minimally
competent for teachers or principals early in their careers but
insufficient for more experienced teachers or principals. This
level requires specific support.

(3) Proficient: Professional practice at Level 3 shows
evidence of thorough knowledge of all aspects of the profes-
sion. This is successful, accomplished, professional, and
effective practice. Teaching and leading at this level utilizes
a broad repertoire of strategies and activities to support stu-
dent learning. At this level, teaching and leading a school are
strengthened and expanded through purposeful, collaborative
sharing and learning with colleagues as well as ongoing self-
reflection and professional improvement.

(4) Distinguished: Professional practice at Level 4 is
that of a master professional whose practices operate at a
qualitatively different level from those of other professional
peers. To achieve this rating, a teacher or principal would
need to have received a majority of distinguished ratings on
the criterion scores. A teacher or principal at this level must
show evidence of average to high impact on student growth.
Ongoing, reflective teaching and leading is demonstrated
through the highest level of expertise and commitment to all
students' learning, challenging professional growth, and col-
laborative practice.

NEW SECTION

WAC 392-191A-150 Minimum evaluation criteria—
Certificated principals and assistant principals. The fol-
lowing are the minimum evaluation criteria and accompany-
ing descriptors for certificated principals and assistant princi-
pals:

(1) Creating a school culture that promotes the ongoing
improvement of learning and teaching for students and staff.
The related descriptor is: An effective leader advocates, nur-
tures, and sustains a school culture and instructional program
that promote student learning and staff professional growth.

(2) Demonstrating commitment to closing the achieve-
ment gap. The related descriptor is: Effective leaders who
have a commitment to closing identified gaps in achievement
between groups of students, monitor subgroup data and
develop and encourage strategies to eliminate those gaps.
Student growth data must be a substantial factor utilizing the
OSPI approved student growth rubrics.

(3) Providing for school safety. The related descriptor is:
An effective leader teams with the school's community to
develop routines and expectations that create a physically and
emotionally safe learning environment.

(4) Leading the development, implementation and eval-
uation of a data-driven plan for increasing student achieve-
ment, including the use of multiple student data elements.
The related descriptor is: Effective leaders rely on data to
promote improvement through school improvement plans in
all aspects of the school and across all of the eight principal
evaluation criteria. Student growth data must be a substantial
factor utilizing the OSPI approved student growth rubrics.

(5) Assisting instructional staff with alignment of curric-
ulum, instruction, and assessment with state and local school
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district learning goals. The related descriptor is: An effec-
tive leader assumes responsibility to assist staff with the
alignment of their teaching and classroom assessments with
the state's learning goals and the school district's curriculum.

(6) Monitoring, assisting, and evaluating effective
instruction and assessment practices. The related descriptor
is: An effective leader monitors teaching and uses the evalu-
ation process and other strategies to support teachers' efforts
to strengthen their teaching and learning in classrooms. Stu-
dent growth data must be a substantial factor utilizing the
OSPI approved student growth rubrics.

(7) Managing both staff and fiscal resources to support
student achievement and legal responsibilities. The related
descriptor is: An effective leader manages human and fiscal
resources in ways that enhance the likelihood that students
will thrive and succeed in achieving the school's goals for
them.

(8) Partnering with the school community to promote
student learning. The related descriptor is: An effective
leader engages families and the community in ways that
increase the success of students.

NEW SECTION

WAC 392-191A-160 Minimum procedural stan-
dards—Conduct of the comprehensive evaluation. The
conduct of the evaluation of principals and assistant princi-
pals must include, at a minimum, the following:

(1) All eight principal criteria must contribute to the
overall summative evaluation.

(2) The evaluation cycle must include an assessment of
the criteria using the leadership framework rubrics and the
superintendent of public instruction's approved student
growth rubrics. More than one measure of student growth
data must be used in scoring the student growth rubrics.

(3) Criterion scores, including leadership and student
growth rubrics, must be determined by an analysis of evi-
dence.

(4) An overall summative score shall be derived by a cal-
culation of all summative scores and determining the final
four level rating based on the superintendent of public
instruction's determined summative evaluation scoring band.

(5) Upon completion of the overall summative scoring
process, the evaluator will combine only the student growth
rubric scores to assess the certificated principal or assistant
principal's student growth impact rating.

(6) The student growth impact rating will be determined
by the superintendent of public instruction's student impact
rating scoring band.

(7) A student growth score of "1" in any of the rubric
rows will result in an overall low student growth impact rat-
ing.

NEW SECTION

WAC 392-191A-170 Minimum procedural stan-
dards—Outcomes of the comprehensive evaluation. The
following outcomes of the student growth impact rating anal-
ysis will apply:

Permanent



WSR 13-05-009

(1) Certificated principals and assistant principals with
preliminary rating of distinguished with low student growth
rating will receive an overall proficient rating.

(2) Certificated principals and assistant principals with
low student growth rating will engage, with their evaluator,
in a student growth inquiry focusing on the specific areas of
weak student impact.

(3) Certificated principals and assistant principals with
preliminary rating of distinguished with average or high stu-
dent growth rating will receive an overall distinguished rating
and will be formally recognized and/or rewarded.

(4) The evaluations of certificated principals and assis-
tant principals with preliminary rating of unsatisfactory and
high student growth rating will be reviewed by the evaluator's
supervisor.

NEW SECTION

WAC 392-191A-180 Minimum procedural stan-
dards—Conduct of a student growth inquiry. Within two
months of receiving the low student growth score or at the
beginning of the following school year, one or more of the
following must be initiated by the evaluator:

» Examine student growth data in conjunction with other
evidence including observation, artifacts and other student
and teacher information based on appropriate classroom,
school, school district and state-based tools and practices;

» Examine extenuating circumstances which may include
one or more of the following: Goal setting process; content
and expectations; attendance; extent to which standards, cur-
riculum and assessment are aligned;

* Schedule monthly conferences focused on improving
student growth to include one or more of the following top-
ics: Student growth goal revisions, refinement, and progress;
best practices related to instruction areas in need of attention;
best practices related to student growth data collection and
interpretation;

* Create and implement a professional development plan
to address student growth areas.

NEW SECTION

WAC 392-191A-190 Minimum procedural stan-
dards—Conduct of the focused evaluation. The conduct of
the evaluation of principals or assistant principals must
include, at a minimum, the following:

(1) One of the eight criterion for certificated principals or
assistant principals must be assessed in every year that a com-
prehensive evaluation is not required.

(2) The selected criterion must be approved by the prin-
cipal's evaluator and may have been identified in a previous
comprehensive summative evaluation as benefiting from
additional attention.

(3) The evaluation must include an assessment of the cri-
terion using the leadership framework rubrics and the super-
intendent of public instruction's approved student growth
rubrics. More than one measure of student growth data must
be used in scoring the student growth rubrics.

(4) The focused evaluation will include the student
growth rubrics selected by the principal or assistant principal
and approved by the principal's evaluator.
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(5) A summative score is determined through the scoring
of the leadership and student growth rubrics for the criterion
selected.

NEW SECTION

WAC 392-191A-200 Summative performance rat-
ings—Descriptors. (1) Unsatisfactory: Professional prac-
tice at Level 1 shows evidence of not understanding the con-
cepts underlying individual components of the criteria. This
level of practice is ineffective and inefficient and may repre-
sent practice that is harmful to student learning progress, pro-
fessional learning environment, or individual teaching or
leading practice. This level requires immediate intervention.

(2) Basic: Professional practice at Level 2 shows a
developing understanding of the knowledge and skills of the
criteria required to practice, but performance is inconsistent
over a period of time due to lack of experience, expertise,
and/or commitment. This level may be considered minimally
competent for teachers or principals early in their careers but
insufficient for more experienced teachers or principals. This
level requires specific support.

(3) Proficient: Professional practice at Level 3 shows
evidence of thorough knowledge of all aspects of the profes-
sion. This is successful, accomplished, professional, and
effective practice. Teaching and leading at this level utilizes
a broad repertoire of strategies and activities to support stu-
dent learning. At this level, teaching and leading a school are
strengthened and expanded through purposeful, collaborative
sharing and learning with colleagues as well as ongoing self-
reflection and professional improvement.

(4) Distinguished: Professional practice at Level 4 is
that of a master professional whose practices operate at a
qualitatively different level from those of other professional
peers. To achieve this rating, a teacher or principal would
need to have received a majority of distinguished ratings on
the criterion scores. A teacher or principal at this level must
show evidence of average to high impact on student growth.
Ongoing, reflective teaching and leading is demonstrated
through the highest level of expertise and commitment to all
students' learning, challenging professional growth, and col-
laborative practice.

NEW SECTION

WAC 392-191A-210 Minimum evaluation criteria—
Certificated support personnel. The following are the min-
imum criteria for certificated support personnel:

(1) Knowledge and scholarship in special field. Each
certificated support person demonstrates a depth and breadth
of knowledge of theory and content in the special field.
He/she demonstrates an understanding of and knowledge
about common school education and the educational milieu
grades K-12, and demonstrates the ability to integrate the
area of specialty into the total school milieu.

(2) Specialized skills. Each certificated support person
demonstrates in his/her performance a competent level of
skill and knowledge in designing and conducting specialized
programs of prevention, instruction, remediation and evalua-
tion.
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(3) Management of special and technical environment.
Each certificated support person demonstrates an acceptable
level of performance in managing and organizing the special
materials, equipment and environment essential to the spe-
cialized programs.

(4) The support person as a professional. Each certifi-
cated support person demonstrates awareness of his/her lim-
itations and strengths and demonstrates continued profes-
sional growth.

(5) Involvement in assisting pupils, parents, and educa-
tional personnel. Each certificated support person demon-
strates an acceptable level of performance in offering special-
ized assistance in identifying those needing specialized pro-
grams.

NEW SECTION

WAC 392-191A-220 Minimum procedural stan-
dards—Frequency of evaluation for certificated support
personnel. Each school year the frequency of evaluation
must be as follows:

(1) All certificated support personnel must be observed
for the purposes of evaluation at least twice in the perfor-
mance of their assigned duties.

(2) New employees must be observed at least once for a
total observation time of thirty minutes during the first ninety
calendar days of their employment period.

(3) An employee in the third year of provisional status
must be observed at least three times in the performance of
his/her duties and the total observation time for the school
year must not be less than ninety minutes.

(4) Total observation time for each employee for each
school year must be not less than sixty minutes: Provided,
that after an employee has four years of satisfactory evalua-
tions, a school district may use a short form evaluation pursu-
ant to RCW 28A.405.100(11).

NEW SECTION

WAC 392-191A-230 Minimum procedural stan-
dards—Procedures to be used in making evaluations for
certificated support personnel. The following procedures
must be used in making evaluations:

(1) The procedures stipulated in RCW 28A.405.100
must be used by principals or their designees conducting
evaluations of certificated support personnel.

(2) Following each observation, or series of observa-
tions, the principal or his/her designee must promptly docu-
ment the results of the observation in writing, and must pro-
vide the employee with a copy thereof within three days after
such report is prepared.

(3) Each certificated support personnel must have the
opportunity for a minimum of two confidential conferences
during each school year with his/her principal or principal's
designee either following receipt of the written observation
results, or at a time mutually satisfactory to the participants.
The sole purpose of each such conference must be to provide
additional information to aid the principal or his/her designee
in evaluating the certificated support person (e.g., providing
direction, assistance, guidance, encouragement to the
employee).

WSR 13-05-012

(4) If other evaluators are used, additional procedures
may be adopted pursuant to local policy.

NEW SECTION

WAC 392-191A-240 Minimum procedural stan-
dards—Use of evaluation results. Evaluation results will be
used:

(1) To acknowledge, recognize, and encourage excel-
lence in professional performance.

(2) To document the level of performance by an
employee of his/her assigned duties.

(3) To identify discrete areas according to the criteria
included on the evaluation instrument in which the employee
may need improvement.

(4) To document performance by an employee judged
unsatisfactory based on the district evaluation criteria.

(5) Beginning with the 2015-16 school year, evaluation
results for certificated classroom teachers and principals must
be used as one of multiple factors in making human resource
decisions.

WSR 13-05-012
PERMANENT RULES
PUBLIC DISCLOSURE COMMISSION
[Filed February 7, 2013, 10:28 a.m., effective March 10, 2013]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Insert and adjust limits on political contribu-
tions given to school board candidates, enacted by chapter
202, Laws of 2012, to an amount in effect for other candi-
dates when the new limits were enacted.

Citation of Existing Rules Affected by this Order:
Amending WAC 390-05-400.

Statutory Authority for Adoption:
and 42.17A.125.

Adopted under notice filed as WSR 12-22-049 on
November 5, 2012.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: February 6, 2013.

RCW 42.17A.110

Lori Anderson
Communications and
Training Officer
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AMENDATORY SECTION (Amending WSR 12-10-041, filed 4/27/12, effective 5/28/12)

WAC 390-05-400 Changes in dollar amounts. Pursuant to the requirement in RCW 42.17A.125 that the commission
biennially revise the dollar amounts found in Initiative 134 and RCW 42.17A.410 to reflect changes in economic conditions, the
following revisions are made:

Code Section Subject Matter Amount Enacted or Last Revised 2012 Revision
.005 Definition of "Independent

Expenditure" $800 $900
445(3) Reimbursement of candidate for loan to

own campaign $4,700 $5,000
.630(1) Report—

Applicability of provisions to

Persons who made contributions $16,000 $18,000

Persons who made independent

expenditures $800 $900
405(2) Contribution Limits—

Candidates for state leg. office $800 $900

Candidates for county office $800 $900

Candidates for other state office $1,600 $1,800

Candidates for special purpose districts $1,600 $1,800

Candidates for city council office $800 $900

Candidates for mayoral office $800 $900

Candidates for school board office $800 $900
405(3) Contribution Limits—

State official up for recall or pol comm.
supporting recall—

State Legislative Office $800 $900
Other State Office $1,600 $1,800
405(4) Contribution Limits—

Contributions made by political parties
and caucus committees

State parties and caucus committees .80 per voter .90 per registered voter

County and leg. district parties .40 per voter .45 per registered voter

Limit for all county and leg. district

parties to a candidate .40 per voter .45 per registered voter
405(5) Contribution Limits—

Contributions made by pol. parties and caucus

committees to state official up for recall or

committee supporting recall

State parties and caucuses .80 per voter .90 per registered voter
County and leg. district parties .40 per voter .45 per registered voter
Limit for all county and leg. district parties

to state official up for recall or pol. comm.

supporting recall .40 per voter 45 per registered voter
405(7) Limits on contributions to political parties

and caucus committees

To caucus committee $800 $900

To political party $4,000 $4,500
A410(1) Candidates for judicial office $1,600 $1,800
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WSR 13-05-014

Code Section Subject Matter Amount Enacted or Last Revised 2012 Revision
475 Contribution must be made by
written instrument $80 $90

WSR 13-05-014
PERMANENT RULES
PUBLIC DISCLOSURE COMMISSION
[Filed February 7, 2013, 10:58 a.m., effective March 10, 2013]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Adopt new WAC 390-37-182 Penalty factors.
Describes factors the public disclosure commission may con-
sider when imposing and suspending penalties for violations
of chapter 42.17A RCW, in adjudicative proceedings before
the commission and in brief adjudicative proceedings con-
ducted by a single commissioner.

Statutory Authority for Adoption: RCW 42.17A.110,
42.17A.755.

Adopted under notice filed as WSR 13-01-022 on
December 10, 2012.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 1,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: February 6,2013.

Lori Anderson
Communications and

Training Officer

[NEW SECTION]

WAC 390-37-182 Penalty factors. (1) In assessing a
penalty, the commission considers the purposes of RCW
42.17A, including the public's right to know of the financing
of political campaigns, lobbying and the financial affairs of
elected officials and candidates as declared in the policy of
RCW 42.17A.001; and, promoting compliance with the law.
The commission also considers and applies RCW 42.17A.-
755 and may consider any of the additional factors described
in (3).

(2) Under RCW 42.17A.755, the commission:

(a) May waive a penalty for a first-time violation;

(b) Shall assess a penalty for a second violation of the
same rule by the same person or individual, regardless if the

person or individual committed the violation for a different
political committee;

(c) Shall assess successively increased penalties for suc-
ceeding violations of the same rule.

(3) In addition to the requirements of RCW 42.17A.755,
the commission may consider the nature of the violation and
any relevant circumstances, including the following factors:

(a) The respondent's compliance history, including
whether the non-compliance was isolated or limited in nature,
indicative of systematic or on-going problems, or part of a
pattern of violations by the respondent;

(b) The impact on the public, including whether the non-
compliance deprived the public of timely or accurate infor-
mation during a time-sensitive period;

(c) Sophistication of respondent, or respondent's organi-
zation, or size of campaign;

(d) Amount of financial activity during statement period
or election cycle;

(e) Whether the non-compliance resulted from a know-
ing or intentional effort to conceal, deceive or mislead, or
violate the law;

(f) Whether the late or unreported activity was signifi-
cant in amount or duration under the circumstances;

(g) Whether the respondent or anyone else benefitted
economically from the non-compliance;

(h) Personal emergency or illness of the respondent or
member of his or her immediate family;

(i) Other emergencies such as fire, flood, or utility failure
preventing filing;

(j) Commission staff or equipment error, including tech-
nical problems at the agency preventing or delaying elec-
tronic filing;

(k) Corrective action or other remedial measures initi-
ated by respondent prior to enforcement action, or promptly
taken when non-compliance brought to respondent's attention
(e.g., filing missing reports, amending incomplete or inaccu-
rate reports, returning prohibited or overlimit contributions);

(1) Whether the respondent is a first-time filer;

(m) Good faith efforts to comply, including consultation
with commission staff prior to initiation of enforcement
action and cooperation with commission staff during enforce-
ment action;

(n) Penalties imposed in factually similar cases; and,

(o) Other factors relevant to a particular case.

(4) The commission, and the presiding officer in brief
adjudicative proceedings, may consider the factors in (1) - (3)
in determining whether to suspend a portion or all of a pen-
alty upon identified conditions, and whether to accept, reject,
or modify a stipulated penalty amount recommended by the
parties.

(5) The presiding officer in brief adjudicative proceed-
ings may consider whether any of the factors in (1) - (3) are
factors that warrant directing a case to the full commission.
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Reviser's note: The unnecessary underscoring in the above section
occurred in the copy filed by the agency and appears in the Register pursuant
to the requirements of RCW 34.08.040.

Reviser's note: The bracketed material preceding the section above
was supplied by the code reviser's office.

WSR 13-05-016
PERMANENT RULES
OFFICE OF
INSURANCE COMMISSIONER

[Insurance Commissioner Matter No. R 2012-21—Filed February 7, 2013,
12:11 p.m., effective March 10, 2013]

Effective Date of Rule: Thirty-one days after filing.

Purpose: These new rules establish and implement the
data submission requirements for carriers that provide health
benefit plans for school district employees.

Statutory Authority for Adoption: RCW 48.02.060 and
48.02.210(3).

Adopted under notice filed as WSR 12-23-069 on
November 20, 2012.

Changes Other than Editing from Proposed to Adopted
Version: WAC 284-198-001, clarify rules apply to carriers
and not school districts; WAC 284-198-005(8), clarify defi-
nition of "enrollee" includes dependents; WAC 284-198-
020(2), clarify premium and paid claims accounted for - not
reported - on monthly basis, delete reporting of administra-
tive expenses and IBNR reserves on PMPM basis; WAC
284-198-020(3), survey instructions may permit aggregation
of data for benefit packages with small enrollment; WAC
284-198-025(1), data submission deadline no earlier than
April Ist, and at least sixty days after data submission
instructions posted on OIC web site; WAC 284-198-025(3),
deleted restrictions regarding how data must be submitted,
WAC 284-198-045 (2)-(22), technical edits, clarify data ele-
ments to be reported for health benefit plans; WAC 284-198-
045 (2)-(23), require reporting of additional category of
administrative expenses for payments to associations, trusts,
and other third parties; and WAC 284-198-045 (2)-(24)-(25),
report payments received for separate disease management,
wellness, and other similar programs offered with a health
benefit plan, describe the offered programs.

A final cost-benefit analysis is available by contacting
Kacy Scott, P.O. Box 40258, Olympia, WA 98504-0258,
phone (360) 725-7041, fax (360) 586-3109, e-mail kacys@
oic.wa.gov.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 11, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.
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Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 11, Amended 0, Repealed 0.

Date Adopted: February 7,2013.

Mike Kreidler

Insurance Commissioner
Chapter 284-198 WAC

K-12 EMPLOYEE HEALTH INSURANCE DATA
REPORTING RULES

NEW SECTION

WAC 284-198-001 Scope. (1) This chapter applies to
health care service contractors, health maintenance organiza-
tions, and disability insurers that offer health benefit plans to
K-12 public school district employees.

(2) This chapter explains the K-12 public school district
employee health benefit plan data submission requirements
established pursuant to RCW 28A.400.275 and 48.02.210,
for the entities listed in subsection (1) of this section.

(3) The provisions of this chapter do not apply to school
districts or other entities not subject to regulation under Title
48 RCW. School district reporting requirements under RCW
28A.400.275 will be provided through separate instructions.

NEW SECTION

WAC 284-198-005 Definitions. The following defini-
tions apply to this chapter, unless the context clearly requires
otherwise:

(1) "Association health plan" means a health benefit plan
or policy issued through an association either pursuant to a
master contract or through group contracts that predicate eli-
gibility for enrollment in whole or in part on membership in
an association.

(2) "Benefit package" has the same meaning as "health
plan" or "health benefit plan."

(3) "Carrier" means, solely for the purpose of this chap-
ter, health care service contractors, health maintenance orga-
nizations, and disability insurers that offer health benefit
plans to K-12 public school district employees.

(4) "Commissioner" means the Washington state insur-
ance commissioner.

(5) "Data call" means the commissioner's instructions to
carriers for submission of information pursuant to RCW
28A.400.275 and 48.02.210.

(6) "Actual earned premium" means premium as defined
in RCW 48.43.005, plus any rate credits or recoupment less
any refunds, for the applicable period, whether received
before, during or after the applicable period.

(7) "Enrollee" means a person entitled to coverage for
benefits under a health benefit plan, including an enrollee,
subscriber, dependent, policyholder, or a beneficiary of a
group plan.

(8) "General administrative expenses" means actual paid
expenses for administration, as reported to the commissioner
and the National Association of Insurance Commissioners.
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(9) "Health plan" or "health benefit plan" means any pol-
icy, contract or agreement offered to provide, arrange, reim-
burse or pay for medical services, as described in RCW
48.43.005(26).

(10) "Health plan premium" means the amount agreed
upon as the health plan unit rate charged by the carrier for
each plan participant for coverage under a comprehensive
medical plan for a defined period of time, regardless of the
entity responsible for paying the premium or its equivalent.

(11) "Health plan rate" means the unit rate used to calcu-
late the premium charged, received or deposited as consider-
ation for a health benefit plan or the continuance of a health
benefit plan.

(12) "Submission" means the transfer to and actual
receipt by the commissioner of data, documents and informa-
tion, provided by the carrier consistent with the format,
method and timing specified by the commissioner.

(13) "Total claim expenses" means the dollar amount of
claims recorded as paid during the reporting period.

NEW SECTION

WAC 284-198-010 Acknowledgment. Carriers must
acknowledge receipt of the data call by sending an electronic
mail acknowledgment to the commissioner's mailbox: 5940
survey@oic.wa.gov. The carrier must include the name, e-
mail address and telephone number of the contact person
within the organization regarding the data call if it has not
already done so pursuant to WAC 284-198-050.

NEW SECTION

WAC 284-198-020 Survey instrument. (1) The data
call will be issued in the form of a survey instrument, tem-
plate for narrative responses and record format instruction,
containing questions requiring narrative as well as numeric
responses. Carriers must respond to the survey instrument
pursuant to the instructions posted on the commissioner's
web site.

(2) The survey instrument will collect health plan earned
premium and paid claims expenses accounted for on a
monthly basis, for the calendar year, and may also collect
those data on a plan year basis. The survey instrument will
collect data regarding health plan administrative expenses on
an annual basis.

(3) The survey instructions may permit the aggregation
of data reported for benefit packages that have a small num-
ber of enrollees.

NEW SECTION

WAC 284-198-025 Submission. Carriers must comply
with the commissioner's data submission standards and are
responsible for the accuracy and completeness of the data for
all record groups requested through the data call, and for cor-
recting errors identified during the data validation process in
a timely manner, and delivering corrected data on or before
the due dates set by the commissioner during the data valida-
tion process.

(1) Data, supporting documents and any other informa-
tion necessary to respond to the commissioner's data call
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must be submitted to the commissioner by the carrier at the
address specified in the instructions not later than the dead-
line established in the data call. The submission deadline
shall be no earlier than April st of the year following the
reporting period and at least sixty days after data submission
instructions are posted.

(2) Carriers must use the survey template form posted on
the commissioner's web site when responding to the data call,
and follow the instructions, requirements and guidelines for
the record layout format also posted on the web site. Carriers
may submit additional documents or other explanatory infor-
mation with the completed survey template. These additional
documents must be submitted to the commissioner in compli-
ance with any other record layout format requirements
included in the instructions.

(3) If a carrier retains the services of a third party to
respond to the data call that entity must respond to the data
call within the time frames required of the carrier, and follow
the commissioner's instructions for submission. If the com-
missioner requires resubmission of the data, in whole or in
part, the third party must respond within the time frame that
the commissioner requires.

(4) The commissioner may contract with an entity to col-
lect the data that must be reported pursuant to this chapter. In
such a case carriers must submit the required data to that
entity for use by the commissioner in carrying out the
requirements of RCW 28A.400.275 and 48.02.210.

NEW SECTION

WAC 284-198-030 Resubmission. If the commissioner
requires a carrier to resubmit data because the data file was
submitted in an incorrect format or does not otherwise com-
ply with the specifications in this chapter and the data call,
the carrier must respond within thirty calendar days of receiv-
ing a notice to resubmit.

NEW SECTION

WAC 284-198-035 Validation. The carrier must vali-
date the completed survey by executing and submitting to the
commissioner the statement of data validity posted on the
commissioner's web site with the data call instructions pursu-
ant to RCW 28A.400.275 and 48.02.210.

NEW SECTION

WAC 284-198-040 Data retention. Carriers must
retain all data, including computer runs produced to support
the data call submission, for three years following submission
of the data.

NEW SECTION

WAC 284-198-045 Data fields. The survey template
will require reporting of the following data fields and infor-
mation for each health benefit plan in place during the report-
ing period that includes K-12 public school district enrollees:
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Type
(numeric or
Field Description text)
(1) Carrier name text
2) Does carrier offer high deductible health text
plan options to school districts?
3) Health benefit plan (HBP) name or plan text
identifier and policy number
4) HBP - Summary of benefit package - Cov- | text
ered benefits, deductibles, coinsurance,
copayments
(5) HBP premium rate schedule for all tiers text
(6) HBP begin and end dates for plan year text
7) HBP monthly enrollment, including numeric
employee and dependent enrollment counts
8) HBP aggregate monthly total paid claims numeric
For data fields (#9-#14) report total paid
claims and utilization/1000
9) HBP monthly paid inpatient facility claims | numeric
(10) | HBP monthly paid outpatient facility claims | numeric
(11) HBP monthly paid professional services numeric
claims
(12) HBP monthly paid pharmacy claims numeric
(13) HBP monthly paid capitation payments for | numeric
medical care
(14) Other HBP monthly paid medical claims numeric
(15) | A list of deidentified enrollees that had text
greater than $100,000 paid claims in 2012;
including for each: The total amount of paid
claims, the enrollment status; and the survey
instrument diagnosis code categories
(16) | HBP actual earned monthly premium numeric
(17) | HBP total premium or rate stabilization numeric
reserves for end of plan year
(18) | HBP total incurred but not reported (IBNR) | numeric
reserves for end of plan year
(19) HBP total annual general administrative numeric
expenses
(20) | HBP total annual administrative expenses numeric
for premium taxes, WSHIP assessments, and
other government taxes or assessments
(21) | HBP total annual administrative expenses numeric
for commissions and consulting, including
all direct or indirect producer compensation
(22) HBP total annual administrative expenses numeric
for PPO network access
(23) | HBP total annual administrative expenses numeric
for health benefit related direct or indirect
payments to associations, trusts, and other
third parties, including benefit administra-
tion and marketing related compensation
(24) | HBP total annual administrative expenses numeric
for all expenses not listed in data fields (20) -
@3)
(25) | Total annual payments received for separate | numeric
disease management, wellness, and similar
programs with HBP offered
(26) | HBP description of disease management, text
wellness, and similar programs
27 Carrier progress toward health care cost sav- | text
ings and reduced administrative costs
Permanent
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Type
(numeric or

Field Description text)
(28) | Description of HBP use of innovative fea- text

tures to reduce premium growth and use of

unnecessary health services
(29) | Data necessary for school districts to more | text

effectively and competitively manage and

procure health insurance plans for employ-

ees

NEW SECTION

WAC 284-198-050 Contact person. Carriers must
notify the commissioner of the name of the person within
their organization to whom the survey instrument and data
call should be sent. The commissioner will contact the car-
rier through the person identified to communicate the data
call, and to obtain answers to questions about the carrier's
data submission. The notification must be submitted to
5940survey@oic.wa.gov, and must include the person's
name, title, electronic mail address, physical address and tele-
phone number. Carriers must provide the commissioner with
notification within one week after the effective date of this
chapter.

NEW SECTION

WAC 284-198-055 Health plan data needed by
school districts—Association health plans. (1) Carriers
must provide to a school district any health plan data in the
possession of the carrier that is needed by the school district
in order to respond to the district's data reporting require-
ments under RCW 28A.400.275 and 48.02.210.

(2) Carriers that provide coverage to school district
employees through association health plans must require the
association to provide to a school district any health plan data
in the possession of the association that is needed by the
school district in order to respond to the district's data report-
ing requirements under RCW 28A.400.275 and 48.02.210.

WSR 13-05-017
PERMANENT RULES
HEALTH CARE AUTHORITY

(Medicaid Program)
[Filed February 7, 2013, 2:13 p.m., effective March 10, 2013]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The agency is amending chapter 182-537
WAC to update the school-based services program to be
compliant with the current state plan amendment (SPA),
expand the requirements for documentation of health care-
related services, clarify the school districts' monitoring/audit-
ing requirements, clarify the authority to implement the pro-
gram and scope of covered and noncovered services, and
make housekeeping changes throughout. Implementation of
these rules is necessary to maintain funding for the program
and to comply with federal rules.
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Citation of Existing Rules Affected by this Order:
Amending WAC 182-537-0100, 182-537-0200, 182-537-
0350, 182-537-0400, 182-537-0500, 182-537-0600, 182-
537-0700, and 182-537-0800.

Statutory Authority for Adoption: RCW 41.05.021.

Adopted under notice filed as WSR 13-02-073 on
December 31, 2012.

Changes Other than Editing from Proposed to Adopted
Version: WAC 182-537-0200: Changed the definition of
"direct health care-related services" to read: "Services pro-
vided directly to a child either one-on-one or in a group set-
ting. This does not include special education.”

Changed the definition of "special education" to read:
"Specially designed instruction, at no cost to the parents, to
meet the unique needs of a student eligible for special educa-
tion, including instruction conducted in the classroom, in the
home, in hospitals and institutions, and in other settings, and
instruction in physical education. Refer to WAC 392-172A-
01175."

WAC 182-537-0400(1): Changed to read: "Evaluations
when the child is determined to have a disability, and is in
need of special education and health care related services."

WAC 182-537-0600(5): Added: "After school districts
receive their invoice from the agency, they have one hundred
twenty days to provide the agency with their local match."

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 8,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 8, Repealed 0.

Date Adopted: February 7,2013.

Kevin M. Sullivan

Rules Coordinator

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-537-0100 School-based health care ser-
vices for chlldren in special educatlon—Purpose (DFhe
)) The med-
icaid agency pays school districts for school-based health
care services provided to children in special education ((in
aeeordanee)) consistent with ((theIndividuals-with-Disabihi-
ties Edueation Aet-HDEAY))) Section 1905(c) of the Social
Security Act. ((Fhe)) Covered services must:
((fayAddress)) (1) Identify, treat, and manage the educa-
tion-related disabilities (i.e., mental, emotional, and physical)
((and/or-mental-disabilities)) of a child in special education;

WSR 13-05-017

((#Y)) (2) Be prescribed or recommended by ((aphyst-
etan)) licensed physicians or other ((gualified)) licensed

health care providers within ((his-erker)) their scope of prac-
tice under state law; ((and

€©))) (3) Be medically necessary;

(4) Be diagnostic, evaluative, habilitative, or rehabilita-
tive in nature; and

(5) Be included in the child's current individualized edu-
cation program (IEP).

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-537-0200 School-based health care ser-
vices for children in special education—Definitions. The
following definitions and those found in ((WAE388-500-
0005)) chapter 182-500 WAC apply to this chapter:

"Agency" - See WAC 182-500-0010.

"Amount. duration, and scope" - A written statement
within the individualized education program (IEP) that
addresses sufficiency of services to achieve a particular goal
(a treatment plan for siow much of a health care related ser-
vice will be provided, how long a service will be provided,
and what the service is).

"Assessment"((—)) - For purposes of this chapter an
assessment is made-up of medically necessary tests given to
an individual child by ((gualified-prefessionals)) a licensed
professional to evaluate whether a child is determined to be a
child with a disability, and in need of special education and
related services. Assessments are a part of the evaluation and
re-evaluation processes and must accompany the IEP.

"Child with a disability" ((—))_-_For purposes of this
chapter, a child with a disability ((means)) is a child evalu-
ated and determined to need special education and related
services because of a disability in one or more of the follow-
ing eligibility categories:

* Autism;

¢ Deaf/blindness;

* Developmental delay for children ages three through
nine, with an adverse educational impact, the results of which
require special education and related direct services;

* Hearing loss (including deafness);

* Mental retardation;

(~Hearing impai ineluding deafioss)

»Deaf/blindness:))

» Multiple disabilities; ((ef))

o ((A—developmental—delay—for—ehildren—ages—three
thgstlg.h]ﬁﬂﬁ .“h afrac ]Efsli o€ t.smlsﬁil} lﬂ]if “E: ;}.ﬁ results
wiees:)) Orthopedic impairment;

¢ Other health impairment;
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* Serious emotional disturbance (emotional behavioral
disturbance);

* Specific learning disability;

* Speech or language impairment;

¢ Traumatic brain injury; and

* Visual impairment (including blindness).

"Core provider agreement" - The basic contract the
agency holds with providers serving medical assistance cli-
ents.

"Direct health care related services'"((—))_-_Services
provided directly to a child either one-on-one or in a group
setting. This does not include special education.

(("Edllﬂﬁﬁﬁﬂﬁ] staff-assoeiate (ES Q) certifieation

feqmred—teﬁefve—m—a—Was-hmgteﬂ—pﬁbheseheel—))

"Evaluation' ((—))_-_Procedures used ((aceerding—te
WAC392472A-03005-threueh-392-172A-03080)) to deter-
mine whether a ((student)) child has a disability, and the
nature and extent of the special education and related services
are needed. (See WAC 392-172A-03005 through 392-172A-
03080.

"Face-to-face supervision" or "direct supervision' -
Supervision that is conducted on-site, in-view, by an experi-
enced licensed health care professional to assist the super-
visee to develop the knowledge and skills to practice effec-
tively, including administering the treatment plan.

"Fee-for-service'" ((—Fer—the—purpese—of-this—seetion;

-)) - See

WAC 182-500-0035.

"Health care related services" - Developmental, cor-
rective, and other supportive services required to assist an eli-
gible child to benefit from special education. For the pur-
poses of the school-based health care services program,
related services include:

* Audiology:;

* Counseling;

* Nursing;

* Occupational therapy;

* Physical therapy:

* Psychological assessments; and

* Speech-language therapy.

"Individualized education program (IEP)"((—))-_A
written statement of an educational program for a ((student))
child eligible for special education. (See WAC 392-172A-
03090 through 392-172A-03135.)

"Medically necessary' - See WAC 182-500-0070.
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""National provider identifier (NPI)" - See WAC 182-
500-0075.

"Plan of care" or "treatment plan' - A written docu-
ment that outlines the health care related needs of a child in
special education. The plan is based on input from the health
care professional and written approval from the parent or
guardian.

"Provider" - See WAC 182-500-0085.

"Qualified health care provider"((—))_-_See WAC
((388-537-0350)) 182-537-0350.

"Reevaluation" ((—))_-_Procedures used to determine
whether a ((student)) child continues to be in need of special
education and related services. (See WAC 392-172A-03015.)

((il%ela-ted—sewrees—DeVe}epmeﬂt-&l—eeﬁeeH*e—aﬂé

physteal-therapy;—oceupationaltherapy,speechlanguage
therapy;—audiology serviees; psychelogieal-assessments;
eounselingand-nursing serviees:)) "Regular consultation"

- Face-to-face contact between the supervisor and supervisee
that occurs no less than once per month.

"Revised Code of Washington (RCW)'" - Washington
state law.

""School-based health care services program' or
"SBS'" - School-based health care services for children in
special education that are diagnostic, evaluative, habilitative,
rehabilitative in nature, and must be based on medical neces-
sity. The agency pays school districts for school-based health
care services delivered to medicaid-enrolled children in spe-
cial education in accordance with Section 1905(¢) of the
Social Security Act.

'

'Special education" - Specially designed instruction, at
no cost to the parents, to meet the unique needs of a student

eligible for special education, including instruction con-
ducted in the classroom, in the home, in hospitals and institu-
tions, and in other settings. and instruction in physical educa-
tion. Refer to WAC 392-172A-01175.

"Washington Administrative Code (WAQC)" - Codi-
fied rules of the state of Washington.

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-537-0350 School-based health care ser-
vices for children in special education—Provider qualifi-
cations. The ((department)) medicaid agency pays school
districts to provide certain health care related services (see
WAC ((388-537-0400)to—cligible-children{see-WAC388-
567-0300)) 182-537-0400). These services must be ((pre-
vided)) dehvered by quahfled health care prov1ders who
&te—wé&hm—t-he—seepe—ef—ﬂmr—pf&etmeﬂer—s)) hold a current
professional license:

(1) Audiology services must be delivered by((:




Washington State Register, Issue 13-05

. ficatesand
SENETIEIN fio] . ] hool

ting)) a licensed audiologist.

(2) Counseling services must be delivered by:

(a) A licensed independent social worker (LiICSW);

(b) A licensed advanced social worker (LIACSW [;

(c) A licensed mental health counselor (LMHC);

(d) ((A—sehee}-based—seeral—wefker—ef—meﬁml—hea{th

ting:)) A licensed mental health counselor associate
(LMHCA) under the supervision of a department of health-
approved licensed supervisor.

(3) Nursing services must be delivered by:

(a) A licensed registered nurse (RN);

(b) A licensed practical nurse (LPN) who is supervised
by an RN; or

(c) A noncredentialed school employee who is delegated
certain limited health care tasks by ((aregistered-nurse)) an
RN and((;trained-and)) is supervised according to profes-
sional practice standards (see RCW 18.79.260).

(4) Occupational therapy services must be delivered by:

(a) A licensed occupational therapist (OT); or

(b) A ((eertified)) licensed occupational ((therapy)) ther-
apist assistant (OTA) who is supervised by a licensed occu-
pational therapist ((in-aeeerdance-with-professional-practice
standards)).

(5) Physical therapy services must be delivered by:

(a) A licensed physical therapist (PT); or

(b) A licensed physical therapist assistant (PTA) who is
supervised by a licensed physical therapist ((in-aceordanee
with-prefesstonal practice standards)).

(6) Psychological services must be delivered by((:

f@))) a licensed psychologist((;-er

ting)).

(7) Speech therapy services must be delivered by:

(a) A licensed speech-language pathologist (SLP); or

(b) A speech-language pathology assistant((;)) (SLPA)
who:

(i) Has graduated from a speech-language pathology
assistant program, board-approved institution; and ((is))

Is directly supervised ((by)) a speech-language

pathologist with a current certificate of clinical competence

WSR 13-05-017

(CCCQ) ((inaceordance-with-professional practicestandards:
of

(8) For services provided under the supervision of a
physical therapist, occupational therapist or speech-language
pathologist, nurse, or counselor/social worker, the following

requirements apply:

(a) The nature, frequency, and length of the supervision
must be provided in accordance with professional practice
standards, and ((adegquate-te—assure-the)) be sufficient to
ensure a child receives quality therapy services((z)):

(b) The supervising therapist must see the child face-to-
face at the beginning of services and periodically during the

school year;
(c) At a minimum, supervision must be ((eﬂe-eﬂ-eﬂe))

face-to-face communication between the supervisor and the
((supeﬁ%sed—pfefess&eﬂal—

£e))) supervisee once per month. Supervisors are respon-
sible for approving and cosigning all treatment notes written

by the supervisee before submitting claims for payment; and
(d) Documentation of supervisory activities must be ((en

reeord)) recorded and available to the ((department)) agency
or its designee upon request.

(9) It is the responsibility of the school district to assure
providers meet the professional licensing and certification
requirements ((reeessary-forreimbursement)).

(10) Licensing exemptions found in the following regu-
lations do not apply to federal medicaid reimbursement for
the services indicated below:

(a) Counseling as found in RCW 18.225.030;

(b) Psychology as found in RCW 18.83.200;

(c) Social work as found in RCW 18.320.010; and

(d) Speech therapy as found in RCW 18.35.195.

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-537-0400 School-based health care ser-
vices for children in special education—Covered services.
Covered services include:

(1) Evaluations((5)) when the child is determined to ((be
a-child-with)) have a disability, and is in need of special edu-
cation and health care related services;

(2) Direct health care services including:

(a) Audiology;

(b) Counseling;

(c) Nursing;

(d) Occupational therapy;

(e) Physical therapy;

(f) Psychological assessments; and

(g) Speech-language therapy.

(3) Reevaluations, to determine whether ((the)) a child
continues to need special education and health care related
services.
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AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-537-0500 School-based health care ser-
vices for children in special education—Noncovered ser-
vices. Noncovered services include, but are not limited to the
following:

(1) Applied behavior analysis (ABA);

(2) Attending meetings;

((2) 3) Charting;

((6))) (4) Equipment preparation;
((4))) (5) Instructional assistant contact;

((65))) (6) Parent consultation;

((¢6))) (7) Parent contact;

(D)) (8) Planning;

((68))) (9) Preparing and sending correspondence to par-
ents or other professionals;

((699)) (10) Professional consultation;

((F40%)) (11) Report writing;

((E#H)) (12) Review of records;

(((2))) (13) School district staff accompanying a child
in special education to and from school on the bus:

(14) Set-up;

((&3))) (15) Teacher contact;

((E#4))) (16) Telehealth;

(17) Test interpretation;

((5))) (18) Travel and transporting; and

((H6)-Observationand

HPD—For-thepurpeses—of-this—chapter,—thedepartment
l ol hool districts for o RN-or PN
i i i 5) (19)
Continuous observation of a child when direct school-based
health care services are not actively provided. The agency
pays for the act of watching carefully and attentively only if
it involves actual interventions.

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-537-0600 School-based health care ser-
vices for children in special education—School district
requirements for billing and payment. To receive payment
from the ((department)) medicaid agency for providing
school-based health care services to eligible children, a
school district must:

(1) Have a current, signed core provider agreement
(CPA) with the ((department)) agency. A copy of the CPA
must be on-site within the school district;

(2) Have a current, signed. and executed interagency
agreement with the agency. A copy of the agreement must be
on-site within the school district;

(3) Meet the applicable requirements in chapter ((388-
502)) 182-502 WAC; and

(())) (4) Comply with the agency's current, published
ProviderOne billing and resource guide;

(5) Bill according to the ((department's)) agency's cur-
rent, published school-based health care services ((biting

instruetions)) for children in special education medicaid pro-
vider guide, the school-based health care services fee sched-
ule, and the intergovernmental transfer (IGT) process. After
school districts receive their invoice from the agency, they
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have one hundred twenty days to provide the agency with
their local match;

(6) Meet the applicable requirements in chapter 182-537
WAC;

(7) Provide only health care related services identified
through a current individualized education program (IEP);

(8) Use only licensed health care professionals, as
described in WAC 182-537-0350 and the school-based care
services for children in special education medicaid provider
guide;

(9) Meet documentation requirements in WAC 182-537-
0700; and

(10) Give parents or guardians prior, informal, written
notification on an annual basis, that the school district may be

submitting claims for third-party insurance or medicaid reim-
bursement.

AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-537-0700 School-based health care ser-
vices for children in special education—School district
documentation requirements. (1) ((Fhe-school-distriets

mustmaintain-sufficient documentationto-suppertandjustify
the-paid-elaims;te)) For the purposes of this chapter, provid-

ers must document all health care related services as specified
in the medicaid agency's current, published school-based
health care services for children in special education medic-
aid provider guide. Assistants, as defined in WAC 182-537-
0350, who provide health care related services must have
their supervisor cosign any documentation in accordance
with the supervisory requirements for the provider type.

(2) Health care related documentation must include, at a
minimum:

(a) Professional assessment reports;

(b) Evaluation and reevaluation reports;

(¢) Individualized education program (IEP); and

(d) Treatment notes for each date of service the provider

billed ((te)) the ((department)) agency.

(« L .
) "IH Pf?i ]‘ ider ll‘eelﬂseslaﬁd] elt.he*. efeae‘lma}s.lml “]SE ::be

review-upenrequest:)) Treatment notes must include the fol-

lowing information:

(i) Activity and intervention involved;
(ii) Child's name;

(iii) Child's ProviderOne client ID;
(iv) Date of birth;

(v) Date of service, actual time-in and time-out, and the
number of billed units for the service;

(vi) Indication if the treatment note was for individual or
group therapy; and

(vii) Original signature of the licensed provider, title, and
National provider identifier (NPI) number.

(3) As described in WAC 182-502-0020, all records
must be legible and easily and readily available to the
((department)) agency upon request.
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AMENDATORY SECTION (Amending WSR 11-14-075,
filed 6/30/11, effective 7/1/11)

WAC 182-537-0800 School-based health care ser-
vices for children in special education—Program moni-
toring/audits. (1) School districts must participate in ((the))
all monitoring ((preeess)) and auditing activities.

(2) ((Fhe-department-moniters-sehool-based-health-eare

. blished byl ool L heald

ment's-monitoring poliey-and-plan:)) School districts are
responsible for the accuracy, compliance, truthfulness, and
completeness of all claims submitted for medicaid reimburse-
ment.

(3) The ((department)) medicaid agency conducts
((audits-ofschool-based-health-eareservicesinaccordanee
with)) monitoring activities annually according to chapter
((388-502A)) 182-502A WAC. The agency conducts a min-
imum of ten school-based medicaid program reviews annu-
ally. During this time frame, the agency:

(a) Completes a minimum of five record reviews as a

desk review;

(b) Conducts a minimum of five record reviews on-site;

and

(c) Bases the monitoring and auditing activities on usage
and payment data from the previous school year.

(4) The ((department—autherity—te)) agency conducts

audits and recovers any overpayments if a school district is
found ((#1)) not in compliance with agency requirements
according to RCW 74.09.200, 74.09.220 and 74.09.290,
which concern audits and investigations of providers.

(5) On or before October 31st of each year, school dis-
tricts must submit to the school-based health care services

(a) A provider update Form 12-325, to include all new
health care professionals; and

(b) Copies of all new health care professionals' licenses

issued by the Washington state department of health (DOH),

and verification of the National provider identifier (NPI)
number.

WSR 13-05-023

WSR 13-05-023
PERMANENT RULES
UTILITIES AND TRANSPORTATION
COMMISSION
[Docket A-121496, General Order R-569—Filed February 11, 2013, 1:17
p.m., effective March 14, 2013]

In the matter of amending, adopting, and repealing sev-
eral rules in Title 480 WAC, relating to adoption-by-refer-
ence date revisions and other minor administrative changes.

1 STATUTORY OR OTHER AUTHORITY: The Washington
utilities and transportation commission (commission) takes
this action under Notice No. WSR 12-23-059 for an expe-
dited rule making, filed with the code reviser on November
19, 2012. The commission brings this proceeding pursuant to
RCW 80.01.040, 80.04.160, 81.04.160, and 34.05.353.

2 STATEMENT OF COMPLIANCE: This proceeding com-
plies with the Administrative Procedure Act (chapter 34.05
RCW), the State Register Act (chapter 34.08 RCW), the State
Environmental Policy Act of 1971 (chapter 43.21C RCW)),
and the Regulatory Fairness Act (chapter 19.85 RCW).

3 DATE OF ADOPTION: The commission adopts this rule
on the date this order is entered.

4 CONCISE STATEMENT OF PURPOSE AND EFFECT OF
THE RULE: RCW 34.05.325(6) requires the commission to
prepare and publish a concise explanatory statement about an
adopted rule. The statement must identify the commission's
reasons for adopting the rule, describe the differences
between the version of the proposed rules published in the
register and the rules adopted (other than editing changes),
summarize the comments received regarding the proposed
rule changes, and state the commission's responses to the
comments reflecting the commission's consideration of them.

5 The commission adopts these rules to incorporate by
reference federal rules and national standards pertaining to
motor carriers, household goods carriers, passenger transpor-
tation companies, private and nonprofit transportation pro-
viders, railroad companies, solid waste collection companies,
hazardous liquid pipelines, gas companies, electric compa-
nies, and telephone companies. There are no differences
between the text of the proposed rules as published in the reg-
ister and the text of the rules as adopted. The commission did
not receive any comments on the proposed rules.

6 REFERENCE TO AFFECTED RULES: This order amends
or repeals the following sections of the Washington Adminis-
trative Code:

Rule Changes

Action WAC No. | Tule [Rule] Title |

Changes

Chapter 480-14 WAC, Motor carriers excluding household goods carriers and common carrier brokers.

Amend 480-14-999 Adoption by refer- .

ence.

Title 49, Code of Federal Regulations
Amends the effective date of adoption to October 5, 2012, for the
following:

Part 171 - General Information, Regulations and Definitions.
Part 172 - Hazardous Materials Table, etc.

Part 173 - Shippers General Requirements for Shipping and
Packages.

[45]
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Rule Changes

Action

WAC No.

| Tule [Rule] Title |

Changes

Chapter 480-15 WAC, Household goods carriers.

Amend

480-15-999

Adoption by refer-
ence.

*  North American Standard Out-Of-Service Criteria
Amends the effective date to April 1, 2012.

* Title 49 Code of Federal Regulations
Amends the effective date of adoption to October 5, 2012, for the
following:

Part 40 - Procedures for Transportation Workplace Drug and
Alcohol Testing Programs.

Part 375 - Transportation of Household Goods in Interstate
Commerce; Consumer Protection Regulations.

Part 379 - Preservation of Records.
Part 380 - Special Training Requirements.
Part 382 - Controlled Substance and Alcohol Use and Testing.

Part 383 - Commercial Driver’s License Standards; Require-
ments and Penalties.

Part 385 - Safety Fitness Procedures.

Part 390 - Safety Regulations, General.

Part 391 - Qualification of Drivers.

Part 392 - Driving of Commercial Motor Vehicles.

Part 393 - Parts and Accessories Necessary for Safe Operation.
Part 395 - Hours of Service of Drivers.

Part 396 - Inspection, Repair and Maintenance.

Part 397 - Transportation of Hazardous Materials.

Chapter 480-30 WAC, Passenger transportation ¢

ompanies.

Amend 480-30-900 General require- Amends rule to remove reference to 49 C.F.R. Part 1023 which no lon-
ments for interstate | ger exists. The single state registration program was replaced with the
operations. unified carrier registration program in 2007.
Amend 480-30-910 Registered carriers. | Amends rule to remove reference to 49 C.F.R. Part 1023 which no lon-
ger exists. The single state registration program was replaced with the
unified carrier registration program in 2007.
Repeal 480-30-920 Registered exempt | Rule is no longer necessary.
carriers.
Amend 480-30-999 Adoption by refer- *  North American Standard Out-Of-Service Criteria
ence. Amends the effective date to April 1, 2012 - no significant changes
- new edition of previously-adopted reference.
* Title 49 Code of Federal Regulations:
Amends the effective date of adoption to October 5, 2012, for the
following:
- Part 40 - Procedures for Transportation Workplace Drug and
Alcohol Testing Programs.
- Part 379 - Preservation of Records - no changes since last adop-
tion.
- Part 380 - Special Training Requirements - no changes since
last adoption.
- Part 382 - Controlled Substance and Alcohol Use and Testing.
- Part 383 - Commercial Driver’s License Standards; Require-
ments and Penalties.
- Part 385 - Safety Fitness Procedures.
- Part 390 - Safety Regulations, General.
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- Part 391 - Qualification of Drivers.

- Part 392 - Driving of Commercial Motor Vehicles.

- Part 393 - Parts and Accessories Necessary for Safe Operation.
- Part 395 - Hours of Service of Drivers.

- Part 396 - Inspection, Repair and Maintenance.

- Part 397 - Transportation of Hazardous Materials.

Chapter 480-31 WAC, Private, nonprofit transportation providers.

Amend 480-31-999 Adoption by refer- *  North American Standard Out-Of-Service Criteria

ence. Amends the effective date to April 1, 2012 - no significant changes
- new edition of previously-adopted reference.

* Title 49 Code of Federal Regulations
Amends the effective date of adoption to October 5, 2012, for the
following:

- Part 40 - Procedures for Transportation Workplace Drug and
Alcohol Testing Programs.

- Part 379 - Preservation of Records - no changes since last adop-
tion.

- Part 380 - Special Training Requirements - no changes since
last adoption.

- Part 382 - Controlled Substance and Alcohol Use and Testing.

- Part 383 - Commercial Driver’s License Standards; Require-
ments and Penalties.

- Part 385 - Safety Fitness Procedures.

- Part 390 - Safety Regulations, General.

- Part 391 - Qualification of Drivers.

- Part 392 - Driving of Commercial Motor Vehicles.

- Part 393 - Parts and Accessories Necessary for Safe Operation.
- Part 395 - Hours of Service of Drivers.

- Part 396 - Inspection, Repair and Maintenance.

- Part 397 - Transportation of Hazardous Materials.

Chapter 480-62 WAC, Railroad companies—OQOperations.

Amend 480-62-999 Adoption by refer- + Title 49 Code of Federal Regulations
ence. Amends the effective date of adoption to October 5, 2012,
for the following parts:

- Part 171 - General Information, Regulations, and Definitions.

- Part 172 - Emergency Response Information, Training Require-
ments, and Security Plans.

- Part 173 - Shippers General Requirements for Shipments and
Packages.

- Part 174 - Carriage by Rail.

- Part 178 - Specifications for Packagings.

- Part 179 - Specifications for Tank.

- Part 209 - Railroad Safety Enforcement Procedures.

- Part 211 - Rules of Practice - no changes made since last adop-
tion date.

- Part 212 - State Safety Participation Regulations - no changes
made since last adoption date.

- Part 213 - Track Safety Standards.
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- Part 214 - Railroad Workplace Safety.
- Part 217 - Railroad Operating Rules.
- Part 218 - Railroad Operating Practices.
- Part 219 - Control of Alcohol and Drug Use.
- Part 220 - Railroad Communications.
- Part 221 - Rear-end Marking Device.
- Part 225 - Railroads Accidents/Incidents.
- Part 228 - Hours of Service of Railroad Employees.
- Part 234 - Grade Crossing Signal System Safety.
- Part 239 - Passenger Train Emergency Preparedness.
- Part 240 - Qualification and Certification of Locomotive Engi-
neers.
- Part 570.6 and 570.7 - Vehicle in Use Inspection Standards - no
changes since last adoption date.
Manual on Uniform Traffic Control Devices (MUTCD)
Amends the effective date to October 5, 2012.
Amends the effective date of adoption to October 5, 2012, for the
following safety standards:
- ANSIZ308.1-2009, American National Standard for Minimum
Requirements for Workplace First Aid Kits -see Note 32.
- ANSI/ISEA 207-2011 - American National Standard for High-
Visibility Public Safety Vests.

Chapter 480-70 WAC, Solid waste and/or refuse collection companies.

Amend

480-70-999

Adoption by refer-
ence.

North American Standard Out-Of-Service Criteria
Amends the effective date to April 1, 2012 - no significant changes
- new edition of previously-adopted reference.
Title 40 Code of Federal Regulations
Amends the effective date of adoption to October 5, 2012, for the
following:
- Part 262 - Standards Applicable to Generators of Hazardous
Waste - no changes since last adoption date.
Title 49 Code of Federal Regulations
Amends the effective date of adoption to October 5, 2012, for the
following:
- Part 40 - Procedures for Transportation Workplace Drug and
Alcohol Testing Programs - see Note 4.
- Part 171 - General Information, Regulations, and Definitions.
- Part 172 - Hazardous Materials Table, etc.
- Part 173 - Shippers General Requirements for Shipping and
Packages.
- Part 174 - Carriage by Rail.
- Part 175 - Carriage by Aircraft.
- Part 176 - Carriage by Vessel.
- Part 177 - Carriage by Public.
- Part 178 - Specifications for Packagings.
- Part 179 - Specifications for Tank Cars.
- Part 180 - Continuing Qualification and Maintenance of Pack-
agings.

Permanent

[48]




Washington State Register, Issue 13-05

WSR 13-05-023

Rule Changes

Action

WAC No.

Tule [Rule] Title

Changes

- Part 379 - Preservation of Records - no changes since last adop-
tion.

- Part 380 - Special Training Requirements - no changes since
last adoption.

- Part 382 - Controlled Substance and Alcohol Use and Testing.

- Part 383 - Commercial Driver’s License Standards; Require-
ments and Penalties.

- Part 385 - Safety Fitness Procedures.

- Part 390 - Safety Regulations, General.

- Part 391 - Qualification of Drivers.

- Part 392 - Driving of Commercial Motor Vehicles.

- Part 393 - Parts and Accessories Necessary for Safe Operation.
- Part 395 - Hours of Service of Drivers.

- Part 396 - Inspection, Repair and Maintenance.

- Part 397 - Transportation of Hazardous Materials.

Chapter 480-75 WAC, Hazardous liquid pipelines—Safety.

Amend

480-75-999

Adoption by refer-
ence.

Amends the effective date of adoption for the following parts of Title 49
Code of Federal Regulations:

e October 1,2012 - Part 195

e October 1, 2012 - Part 199

The commission adopts API RP standard 1117 Third Edition, July 2008,

including errata December 2008 and errata 2 (August 2009).

*  Copies of API standard 1117 Third Edition, July 2008, including
errata December 2008 and errata 2 August 2009 are available from
API, http://'www.api.org/. It is also available for inspection at the
commission.

Chapter 480-90 WAC, Gas

ns.

Amend

480-90-999

companies—OQOperatio
Adoption by refer-
ence.

Amends the effective date to:
* Title 18 Code of Federal Regulations
April 1,2012

Chapter 480-93 WAC, Gas

companies—Safety.

Amend

480-93-999

Adoption by refer-
ence.

Amends the effective dates as follows:
* Title 49 Code of Federal Regulations
- October 1, 2012 - Part 191
- October 1, 2012 - Part 192
- October 1, 2012 - Part 193
- October 1, 2012 - Part 199

Chapter 480-100 WAC, Electric companies.

Amend

480-100-999

Adoption by refer-
ence.

Amends the effective date of adoption for National Electrical Code to
January 24, 2012.

Chapter 480-108 WAC, Electric companies—Interconnection with electric generators.

Amend

480-108-999

Adoption by refer-
ence.

Amends the effective dates as follows:
*  National Electrical Code
January 24, 2012
*  Washington industrial safety and health administration (WISHA)
standard, chapter 296-155 WAC

April 17, 2012.
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Chapter 480-120 WAC, Telephone companies.

Amend

480-120-999

Adoption by refer-
ence.

Amends the effective dates as follows:

American National Standards for Telecommunications -"Network
Performance Parameters for Dedicated Digital Services - Specifica-
tions" - (ANSI 01510) - as of December 29, 1999, and reaffirmed
2008.

The Institute of Electrical and Electronic Engineers (IEEE) Stan-
dard Telephone Loop Performance Characteristics - as of 2005.
National Electrical Safety Code published by IEEE -August 1,
2011, version was adopted. There is a 2012 edition released with

minor changes included after the August 2011 version.
+ Title 47 Code of Federal Regulations, Part 32 October 1, 1998.
« Title 47 Code of Federal Regulations, Part 42 October 1, 1998.
+ Title 47 Code of Federal Regulations, Sections 64.2003 through
64.2009 October 1, 2011.

Chapter 480-123 WAC, Universal service.

Amend 480-123-999 | Adoption by refer-

ence.

Amends the effective date of adoption to January 1, 2012 - the Cellular
Telecommunications and Internet Association's (CTIA) Consumer Code
for Wireless Service.

7 PREPROPOSAL STATEMENT OF INQUIRY AND ACTIONS
THEREUNDER: A preproposal statement of inquiry is not
required under RCW 34.05.353 for expedited rule making.

8 NOTICE OF EXPEDITED RULE MAKING: The commis-
sion filed a notice of expedited rule making (CR-105) on
November 19, 2012, at WSR 12-23-059. The notice
informed interested persons that the commission was propos-
ing rules under an expedited rule-making process as required
by RCW 34.05.353. The commission provided notice of its
expedited rule making to all persons on the commission's list
of persons requesting such information pursuant to RCW
34.05.353, and to all persons affected by the adoption-by-ref-
erence rule proposal. The notice provided interested persons
the opportunity to submit written comments to the commis-
sion no later than February 4, 2013. The commission posted
the relevant rule-making information on its internet web site
at www.utc.wa.gov/121496.

9 COMMENTERS (WRITTEN COMMENTS): The commis-
sion did not receive any comments on the proposed rules.

10 COMMISSION ACTION: After considering all of the
information regarding this proposal, the commission finds
and concludes that it should amend and repeal the rules as
proposed in the CR-105 at WSR 12-23-059.

11 STATEMENT OF ACTION; STATEMENT OF EFFECTIVE
DATE: After reviewing the entire record, the commission
determines that WAC 480-14-999, 480-15-999, 480-30-900,
480-30-910, 480-30-999, 480-31-999, 480-62-999, 480-70-
999, 480-75-999, 480-90-999, 480-93-999, 480-100-999,
480-108-999, 480-120-999 and 480-123-999, should be
amended, and WAC 480-30-920 should be repealed to read
as set forth in Appendix A, as rules of the Washington utili-
ties and transportation commission, to take effect pursuant to
RCW 34.05.380(2) on the thirty-first day after filing with the
code reviser.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
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Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 15, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

ORDER

12 THE COMMISSION ORDERS:

13 (1) WAC 480-14-999, 480-15-999, 480-30-900, 480-
30-910, 480-30-999, 480-31-999, 480-62-999, 480-70-999,
480-75-999, 480-90-999, 480-93-999, 480-100-999, 480-
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