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WSR 21-21-112
PROPOSED RULES
OLYMPIC REGION
CLEAN AIR AGENCY
[Filed October 20, 2021, 9:33 a.m.]

Original Notice.

Proposal is exempt under RCW 34.05.310(4) or 34.05.-
330(1).

Title of Rule and Other Identifying Information: Olym-
pic Region Clean Air Agency (ORCAA) Regulations: Exist-
ing Regulation 1 General Provisions—Rules 1.1-1.2, 1.4-
1.11; Regulation 2 Enforcement Procedures and Penalties;
Regulation 3 Fees; Regulation 4 Registration; Regulation 5
Operating Permit Program; Regulation 6 Permits Required—
Rules 6.1-6.1.12, 6.2, 6.2.2-6.2.3, 6.2.5-6.2.8, 6.3-6.3.11;
Regulation 7 Prohibitions; Regulation 8 Performance Stan-
dards—Rules 8.1.1-8.1.5, 8.1.7-8.1.8, 8.2-8.7, 8.9-8.11,
8.12.1-8, 8.12.2, 8.12.4-8.12.6, 8.13-8.15, 8.17; and New
Rules 1.12 State Regulations Reference Date and 6.4 Notice
of Intent to Operate.

Hearing Location(s): On January 12,2022, at 10:00 a.m.,
at ORCAA, 2940 Limited Lane N.W., Olympia, WA 98502.

Date of Intended Adoption: January 12, 2022.

Submit Written Comments to: Debbie Moody, 2940
Limited Lane N.W., email Debbie.moody@orcaa.org, fax
360-491-6308, by January 7, 2022.

Assistance for Persons with Disabilities: Contact Dan
Nelson, phone 360-539-7610 ext. 111, fax 360-491-6308,
email dan.nelson@orcaa.org, by January 3, 2022.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
this proposal is an update of legal references and grammatical
changes. The anticipated effects of the many changes are
expected to be minimal. ORCAA is not expecting any
changes in our existing operating practices as a result of these
changes.

Specifically, the RCW references throughout the Regu-
lations are changed from chapter 70.94 RCW to chapter
70A.15 RCW. Several references to WAC were deleted or
updated. The term "Control Officer" is being replaced with
"Executive Director" throughout the regulations. The term
"shall" is mostly replaced throughout the Regulations. Gram-
mar was updated throughout the Regulations. Typographical
errors were corrected throughout the Regulations. Definitions
were deleted that were not used in the Regulations. A few of
the definitions were modified to reference existing defini-
tions in the RCW and/or WAC.

New Rule 1.12 State Regulations Reference Date was
added. Where state regulations are referenced in ORCAA's
Regulations, this Rule specifies which iteration of the state
regulations apply.

Rule 4.5 Registration of Portable Equipment was
repealed.

Material in Rule 5.2 was deleted. It dealt with the classi-
fication of Air Operating Sources but has been determined
that it is no longer needed. There would be no impact by this
change.

Rule 6.1 (b)(1-3) was deleted. New Rule 6.4 Notice of
Intent to Operate was created to contain the regulations
deleted in Rule 6.1.
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Material in Rule 6.1.1 was deleted. New Rule 6.4 Notice
of Intent to Operate was created to contain the regulations
deleted in Rule 6.1.1.

Material in Rule 6.1.7 was deleted. New Rule 6.4 Notice
of Intent to Operate was created to contain the regulations
deleted in Rule 6.1.7.

New Rule 6.4 Notice of Intent to Operate was added to
the Regulations. Former rules 4.5, 6.1 (b)(1-3), 6.1.1, and
6.1.7 are contained in this new Rule.

Rule 8.4 Incineration or Cremation operation was
amended to clearly state that Rule 8.4 applied to incinerators
and crematories.

Statutory Authority for Adoption: Chapter 70A.15
RCW.

Statute Being Implemented: Chapter 70A.15 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: ORCAA, governmental.

Name of Agency Personnel Responsible for Drafting:
Debbie Moody, 2940 Limited Lane N.W., Olympia, 360 539-
7610; Implementation and Enforcement: Francea L. McNair,
2940 Limited Lane N.W., Olympia, 360 539-7610.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.RCW 34.05.328 applies to state government. It
does not apply to local air agencies per RCW 70A.15.2040.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate
only to internal governmental operations that are not
subject to violation by a nongovernment party; rules
are adopting or incorporating by reference without
material change federal statutes or regulations,
Washington state statutes, rules of other Washing-
ton state agencies, shoreline master programs other
than those programs governing shorelines of state-
wide significance, or, as referenced by Washington
state law, national consensus codes that generally
establish industry standards, if the material adopted
or incorporated regulates the same subject matter
and conduct as the adopting or incorporating rule;
and rules only correct typographical errors, make
address or name changes, or clarify language of a
rule without changing its effect.

Is exempt under RCW 19.85.011.

Explanation of exemptions: Chapter 19.85 RCW applies
to "rules adopted by state agencies." RCW 70A.15.2040(1)
states: "An air pollution control authority shall not be deemed
to be a state agency." ORCAA is an air pollution control
authority.

October 20, 2021
Francea L. McNair
Executive Director
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AMENDATORY SECTION
REGULATIONS
of the
OLYMPIC REGION CLEAN AIR AGENCY
Clallam, Grays Harbor, Jefferson, Mason, Pacific
and Thurston Counties
ADOPTED BY THE BOARD OF DIRECTORS
ON DECEMBER 3, 1969
Telephone:
Olympia: 360-539-7610
1-800-422-5623
FAX: 360-491-6308
EMAIL: info@orcaa.org
HOMEPAGE: WWW.0rcaa.org
NOTICE

The regulations, rules, and emission standards of the
Olympic Region Clean Air Agency (ORCAA), and as
described on the following pages are the basic law for the
geographical area covered and are the priority regulations for
the same subject matter covered by other laws concerning air
pollution control.

Other Reference in Law Concerning

AIR POLLUTION IN THE STATE OF WASHINGTON

(1) Chapter 70A.((94))15 Revised Code of Washington,
the State Clean Air Act: and related administrative codes of
the State of Washington Department of Ecology, ((Chapter
+8-and)) Title 173 WAC.

(2) United States Public Law ((95-95))101-549, Clean
Air amendments of 19((7%))90: and related regulations and
standards of the U.S. Environmental Protection Agency as
found in the Federal Register.

AMENDATORY SECTION
RULE 1.1 POLICY

The Olympic Region Clean Air Agency (Agency), con-
sisting of the counties of Clallam, Grays Harbor, Jefferson,
Mason, Pacific and Thurston, having formed pursuant to
chapter 70A.((94))15 RCW, as amended, adopts the follow-
ing Regulations to control the emission of air contaminants
from sources within the jurisdiction of the Agency: to pro-
vide for the uniform administration and enforcement of these
Regulations: and to administer the requirements and pur-
poses of chapter 70A.((94))15 RCW, as amended, and the
Federal Clean Air Act.

It is hereby declared to be the public policy of the Olym-
pic Region Clean Air Agency to secure and maintain such
levels of air quality as will protect human health and safety;
and, to the greatest degree practicable, prevent injury to plant
and animal life and to property; and be consistent with the
social, economic, and industrial well-being of the territory of
the Agency.

AMENDATORY SECTION
RULE 1.2 NAME OF AGENCY

The name of the multi-county air pollution control
authority comprised of the activated or inactivated air pollu-
tion control authorities of Clallam County, Grays Harbor
County, Jefferson County, Mason County, Pacific County,
and Thurston County ((sheH)) will be known and cited as the
"Olympic Region Clean Air Agency."

Proposed
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AMENDATORY SECTION
RULE 1.4 DEFINITIONS

When used in regulations of the Olympic Region Clean
Air Agency, the following definitions ((shall)) will apply,
unless defined otherwise in individual Regulations:

"Actual Emissions" means the actual rate of emissions
of a pollutant from an emission unit, as determined in accor-
dance with (a) through (c) of this rule.

(a) In general, actual emissions as of a particular date
((shall)) must equal the average rate, in tons per year, at
which the emission unit actually emitted the pollutant during
a two-year period which precedes the particular date, and
which is representative of normal source operation. The
Agency ((shall)) must allow the use of a different time period
upon determination that it is more representative of normal
source rates, and types of materials processed, stored, or
combusted during the selected time operation. Actual emis-
sions ((shall)) must be calculated using the emissions unit's
actual operating hours, production period.

(b) The Agency may presume that source-specific allow-
able emissions for the unit are equivalent to the actual emis-
sions of the emissions unit.

(c) For an emissions unit that has not begun normal oper-
ations on the particular date, actual emissions ((shal)) will
equal the potential to emit of the emissions unit on that date.

"Agency" shall mean the same as "Authority."

"Agriculture or Agricultural ((Operatien))" means
the growing of crops, the raising of fowl or animals as gainful
occupation.

"Air Contaminant'" means dust, fumes, mist, smoke,
other particulate matter, vapor, gas, odorous substance, or
any combination thereof. "Air pollutant" means the same as
"air contaminant."

"Air Pollution" means the presence in the outdoor
atmosphere of one or more air contaminants in sufficient
quantities, and of such characteristics and duration as is, or is
likely to be, injurious to human health, plant or animal life,
property, or which unreasonably interferes with enjoyment of
life and property. For ((the-purpese-of)) these Regulations, air
pollution ((skalt)) does not include air contaminants emitted
in compliance with chapter 17.21 RCW, the Washington Pes-
ticide Application Act, which regulates the application and
control of the use of various pesticides.

((" . -. . . ' . .
declared—as-stated-in chapter173-435-WAC))

"Allowable Emissions" means the emission rate of a
source calculated using the maximum rated capacity of the
source (unless the source is subject to federally enforceable
limits which restrict the operating rate, or hours of operation,
or both) and the most stringent of the following:

(a) The applicable standards as set forth in 40 CFR part
60, 61, or 63;

(b) Any applicable state implementation plan emissions
limitation including those with a future compliance date;
or((3)).

(¢) The emissions rate specified as a federally enforce-
able permit condition, including those with future compli-
ance date.
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"Alteration" means the act of altering, which means to
change or make different and includes any addition to or
enlargement or replacement; or change of the design, capac-
ity, process or arrangement; or any increase in the connected
loading of equipment or control facility; or any change in
fuels, method of operation or hours of operation not previ-
ously approved by the Agency through a Notice of Construc-
tion Approval, which would increase or adversely affect the
kind or amount of air contaminant emitted by a stationary
source.

"Ambient Air'" means the surrounding outside air.

"Ambient Air Quality Standard" means an estab-
lished concentration, exposure time, and frequency of occur-
rence of air contaminant(s) in the ambient air, which ((shaH))
must not be exceeded.
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"Attainment Area" means a geographic area desig-
nated by EPA at 40 CFR Part 81 as having attained the
National Ambient Air Quality Standard for a given criteria
pollutant.

"Authority" means the Olympic Region Clean Air
Agency. "Agency shall mean the same as "Authonty

"Begin Actual Construction" means, in general, initia-
tion of physical on-site construction activities on an emission
unit, which are of a permanent nature. Such activities
include, but are not limited to, installation of building sup-
ports and foundations, laying underground pipe work and
construction of permanent storage structures. With respect to
a change in method of operations, this term refers to those on-
site activities other than preparatory activities which mark the
initiation of the change.

"Best Available Control Technology (BACT)" means
an emission limitation based on the maximum degree of
reduction for each air pollutant subject to regulation under
chapter 70A.((94))15 RCW emitted from or which results
from any new or modified stationary source which the per-
mitting agency, on a case-by-case basis, taking into account
energy, environmental, and economic impacts and other
costs, determines is achievable for such stationary source or
modification through application of production processes and
available methods, systems, and techniques, including fuel
cleaning, clean fuels, or treatment or innovative fuel combus-
tion techniques for control of such air pollutant. In no event
((shall)) must application of the best available control tech-
nology result in emissions of any pollutants which would
exceed the emissions allowed by any applicable standard
under 40 CFR Part 60, Part 61, and Part 62. Emissions from
any stationary source utilizing clean fuels, or any other
means, to comply with this paragraph ((shal)) must not be
allowed to increase above levels that would have been
required under definition of BACT in the Federal Clean Air
Act as it existed prior to enactment of the Clean Air Act
Amendments of 1990.
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"Board" means the Board of Directors of the Olympic
Region Clean Air Agency.

"Bubble" means a set of emission limits which allows
an increase in emissions from a given emissions unit in
exchange for a decrease in emissions from another emissions
unit, pursuant to RCW 70A.((94))15.((355))2240 and Rule
6.1.12 of Regulation 6.

"Commenced" as applied to "Construction" means that
the owner or operator has all the necessary pre-construction
approvals or permits and either has:

(a) Begun, or caused to begin, a continuous program of
actual on-site construction of the source, to be completed
within a reasonable time; or

(b) Entered into binding agreements or contractual obli-
gations, which cannot be canceled or modified without sub-
stantial loss to the owner or operator, to undertake a program
of actual construction of the source to be completed within a
reasonable time.

For ((the—purpese—of)) this definition, "necessary pre-
construction approvals" means those permits or orders of
approval required under federal air quality control laws and
regulations, including state, local and federal regulations and
orders contained in the SIP.

"Concealment" means any action taken to reduce the
observed or measured concentrations of a pollutant in a gas-
eous effluent while, in fact, not reducing the total amount of
pollutant discharged.

"Control Apparatus" means any device that prevents
or controls the emission of any air contaminant.
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"Construction" means any physical change or change
in the method of operation (including fabrication, erection,
installation, demolition, or modification of an emissions unit)
which would result in a change in actual emissions.

"Criteria Pollutant" means a pollutant for which there
is established a National Ambient Air Quality Standard at 40
CFR Part 50. The criteria pollutants are carbon monoxide
(CO), particulate matter, ozone (Oj3), sulfur dioxide (SO,),

lead (Pb), and nitrogen dioxide (NO,).

"Daylight Hours" means the hours between official
sunrise and official sunset.

"Ecology' means the Washington State Department of
Ecology.

"Emission" means a release of air contaminants into the
ambient air.

"Emission Point" means the location (place in horizon-
tal plane((t)) and vertical elevation) at which an emission
enters the atmosphere.

"Emission reduction credit (ERC)" means a credit
granted pursuant to chapter 173-400 WAC. This is a volun-
tary reduction in emissions.

"Emission Standard" and "Emission Limitation"
means requirements established under the Federal Clean Air
Act or chapter 70A.((94))15 RCW which limits the quantity,
rate, or concentration of emissions of air contaminants on a
continuous basis, including any requirement relating to the
operation or maintenance of a stationary source to assure con-
tinuous emission reduction and any design, equipment work

Proposed
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practice, or operational standard adopted under the Federal
Clean Air Act, chapter 70A.((94))15 RCW.

"Emission Unit" means any part of a stationary source
or source which emits or would have a potential to emit any
pollutant subject to regulation under the Federal Clean Air
Act, chapter 70A.((94))15 or 70A.((98))388 RCW.

"EPA" means the United States Environmental Protec-
tion Agency (USEPA).

"Equipment" means any stationary or portable device,
or any part thereof, capable of causing the emission of any air
contaminant into the atmosphere.

"Establishment" means the act of establishing, which
means creating, setting up, or putting into practice any equip-
ment, material, fuel, or operational change.

"Excess Emission'" means emissions of an air pollutant
((inexeess-of-an)) more than the applicable emission stan-
dard.

"Executive Director' means the Air Pollution Control
Officer of the Olympic Region Clean Air Agency.

"Facility" means all emission units in the same indus-
trial grouping located on contiguous or adjacent properties
and under common ownership and control.

"Federal Clean Air Act (FCAA)" means the Federal
Clean Air Act, as known as Public Law 88-206, 77 Stat. 392,
December 17, 1963, 42 U.S.C. 7401 et seq., as last amended
by the Clean Air Act Amendments of 1990, P.L. 101-549,
November 15, 1990.

"Federally Enforceable" means all limitations and
conditions ((whieh-are)) enforceable by EPA, including those
requirements developed under 40 CFR Parts 60, 61, and 63,
requirements within the Washington SIP, requirements
within any permit established under 40 CFR 52.21 or order of
approval under a SIP approved new source review regulation,
or any voluntary limits on emissions pursuant to Rule 6.1.12
or WAC 173-400-091.

"Fuel Burning Equipment" means any equipment,
device or contrivance used for the burning of any fuel, and all
appurtenances thereto, including ducts, breechings, control
equipment, fuel feeding equipment, ash removal equipment,
combustion controls, stacks, chimneys, etc., used for indirect
heating in which the material being heated is not contacted by
and adds no substances to the products of combustion.

"Fugitive Dust" means a particulate emission made air-
borne by forces of wind, man's activity, or both. Unpaved
roads, construction sites, and tilled land are examples of areas
that originate fugitive dust. Fugitive dust is a type of fugitive
emission.

"Fugitive Emission" means emissions that could not
reasonably pass through a stack, chimney, vent, or other
functionally equivalent opening.

"Garbage" means refuse, animal, or vegetable matter as
from a kitchen, restaurant, or store.

"Good Engineering Practice (GEP)" refers to a calcu-
lated stack height based on the equation specified in WAC
173-400-200 (2)(a)(ii).

"Hogged-fuel" means wood slabs, edging, trimmings,
etc., which have been put through a "hog" to reduce them to
a uniform small size, and ((alse)) includes shavings from
planing mills, sawdust from saw-kerfs, bits of bark, chips,
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and other small-recovered products from the manufacture of
wood products or any combination thereof.

"Incinerator" means a furnace used primarily for the
thermal destruction of waste.

"In Operation" means engaged in activity related to the
primary design function of the source.

"Installation" means the act of installing, which means
placing, assembling, or constructing equipment or control
equipment at the premises where the equipment or control
equipment will be used, and includes all preparatory work at
such premises.

"Light Detection and Ranging (LIDAR)" means the
EPA alternate method 1 determination of the opacity of emis-
sions from stationary sources remotely by LIDAR.

"Lowest Achievable Emission Rate (LAER)" means
the same as it is defined in WAC 173-400-810. ((means—for

"Major Modification" as 1t applies to stationary
sources subject to requirements for new sources in nonattain-
ment areas means the same as it is deﬁned in WAC 173-400-
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. . o p .
th)-Attainment-or unelassified-areas:—Major Modifica is-terminateds))

"Major Stationary Source" (a) as it applies to station-
ary sources subject to requirements for new sources in nonat-
A . . . tainment areas means the same as it is defined in WAC 173-

torthe Federal-Cl . 400-810: or, (b) as it applies to stationary sources subject to

. . . . .. requirements for new sources in attainment or unclassified
th-Any . . . “GS1g areas means the same as it is defined in WAC 173-400-710.

: ¥ : ((is-defined-d 1 ; e
e T which-the-stattonary-source-istocated;—orplanned-to-be

[5] Proposed



WSR 21-21-112 Washington State Register, Issue 21-23

Proposed [6]



Washington State Register, Issue 21-23 WSR 21-21-112

6-Primary-aluminum-ere reduetionplants: "National Emission Standards for Hazardous Air
Evi)-Primary-eoppersmelters: Pollutants (NESHAP)" means the federal rules in 40 CFR
iy Municipalinei ble_of charei Part 61.
than50-tons-of refuse perday; "National Emission Standards for Hazardous Air
i ies ies i i : Pollutants for Source Categories' means the federal rules
@-Petroleum-refineries; in 40 CFR Part 63.
e Limeplants: "Net Emissions Increase" (a) as it applies to stationary
@) Phosphate rock processing plants; sources subject to requirements for new sources in nonat-
ExiiD)-Coke-ovenbatteries: tainment areas means the same as it is defined in WAC 173-
Geiv)-Sulfur recovery-plants: 400-810; or, (b) as it applies to stationary sources subject to
@ev)-Carbon-black plants(furnace proeess): requirements for new sources in attainment or unclassified
Gevi) Primary-lead smelters: ’ areas means the same as it is defined in WAC 173-400-710.

Manwal 1972 as-amended:)) any-permit-or-order-of-approval-for-the stationary seuree
"Masking" means the mixing ofa chemica]ly nonreac- &ﬁéer—fhﬁﬂe—er—a—pfemrs—SHL&ppfei%d—ﬂeﬁ&&&mmem
tive control agent with a malodorous gaseous effluent to area-new source review regulation,—which-order-or permitis

change the perceived odor. ireffeet-when-the-inereasetactual-emisstonsfrom-the par-
"Material Handling" means the handling, transporting, tiealar-change-oceurs:

loading, unloading, storage, and transfer of material with no DAninerease-inactual-emisstonsis-ereditable-onlyte

significant chemical or physical alteration. the-extent-that-the newlevel of actual emissions-exeeeds-the
"Modification" means any physical change in, or olddevek

change in the method of operation of, a stationary source that )A-deerease-inactual-emissions—is-—ereditable-onlyto

increases the amount of any air contaminant emitted by such the-extent-that:

stationary source or that result in the emissions of any air @)-The-oldlevel-of actual-emissions-or-the-oldlevel-of

contaminant not previously emitted. The term modification alowable-emissions—whicheveristower—exceeds-the-new
((shal)) will be construed consistent with the definitions of level-of actual-emissions:

modification in Section 7411, Title 42, United States Code, @iy Ft-isfederallyenforeeable-atand-after thetime-that

and with rules implementing that section. actual-construetion-on-the-particular change begins:
"National Ambient Air Quality Standards (NAA @it} T has-approximately—the same—qualitativesignif

QS)" means an ambient air quality standard set by EPA at 40 canee-to-the-inerease from- the partieular change: and

CFR Part 50 and includes standards for carbon monoxide Gv)- T i I lied YR

(CO), particulate matter, ozone (O3), sulfur dioxide (SO,), : ! ¢ L underthisrul SIp

lead (Pb), and nitrogen dioxide (NO,). 4 red_nonatiainment ares new_soureereview resulation:
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"New Source'" means:

(a) The construction or modification of a stationary
source that increases the amount of any air contaminant emit-

Proposed
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ted by such stationary source or that results in the emission of
any air contaminant not previously emitted; and

(b) Any other project that constitutes a new stationary
source under the Federal Clean Air Act.

"New Source Performance Standards (NSPS)"
means the federal rules set forth in 40 CFR Part 60.

"Nonattainment Area" means a geographic area desig-
nated by EPA at 40 CFR Part 81 as exceeding a national
ambient air quality standard (NAAQS) for a given criteria
pollutant. An area is nonattainment only for the pollutants for
which the area has been designated nonattainment.

"Nonroad Engine" means:

(a) Except as discussed in (b) of this rule, a nonroad
engine is any internal combustion engine:

(1) In or on a piece of equipment that is self-propelled or
serves a dual purpose by both propelling itself and perform-
ing another function (such as garden tractors, off-highway
mobile cranes and bulldozers); or

(2) In or on a piece of equipment that is intended to be
propelled while performing its function (such as lawnmowers
and string trimmers); or

(3) That, by itself or in or on a piece of equipment, is por-
table or transportable, meaning designed to be and capable of
being carried or moved from one location to another. Indicia
of transportability include, but are not limited to, wheels,
skids, carrying handles, dolly, trailer, or platform.

(b) An internal combustion engine is not a nonroad
engine if:

(1) The engine is used to propel a motor vehicle, or a
vehicle used solely for competition, or is subject to standards
promulgated under section 202 of the Federal Clean Air Act;
or

(2) The engine is regulated by a New Source Perfor-
mance Standard promulgated under section 111 or 112 of the
Federal Clean Air Act; or

(3) The engine otherwise included in (a)(3) of this rule
remains or will remain at a location for more than twelve con-
secutive months or a shorter period of time for an engine
located at a seasonal source. A location is a single site at a
building, structure, facility, or installation. Any engine (or
engines) that replaces an engine at a location and that is
intended to perform the same or similar function as the
engine replaced will be included in calculating consecutive
time period. An engine located at a seasonal source is an
engine that remains at a seasonal source during the full
annual operating period of the seasonal source. A seasonal
source is a stationary source that operates at a single location
approximately three months (or more) each year. The para-
graph does not apply to an engine after the engine is removed
from the location.

"Notice of Construction Application" means a written
application to permit construction, installation or establish-
ment of a new stationary source, modification of an existing
stationary source, or replacement or substantial alteration of

"Olympic Air Pollution Control Authority (OAP
CA)" is the former name of Olympic Region Clean Air
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Agency (ORCAA). Reference to "OAPCA" ((shel)) means
the same as ORCAA.

"Opacity" means the degree to which an object seen
through a plume is obscured, stated as a percentage.

"Order" means any order issued by ecology or a local
air agency pursuant to chapter 70A.((94))15 RCW, including,
but not limited to RCW 70A.((94))15.((332))3011,
70A.((94))15.((24H))2520, 70A.((94))15.((+52))2210,
70A.((94))15.((£53))2220, and 70A.((94))15.((+44))2040(3),
and includes, where used in the generic sense, the terms
order, corrective action order, order of approval, and regula-
tory order.

"Order of Approval" or "Approval Order'" means a
regulatory order issued by Ecology of the Agency to approve
the Notice of Construction application for a proposed new
source or modification, or the replacement or substantial
alteration of control technology at an existing stationary
source.

"Owner" means person, agent, lessor, lessee, possessor,
manager, supervisor, operator, or other responsible party of
real property or other assets which includes equipment or
control apparatus.

"Ozone Depleting Substance' means any substance
listed in Appendices A and B to Subpart A of 40 CFR part §2.

"Particulate Matter" or ""Particulates" means any air-
borne finely divided solid or liquid material with an aerody-
namic diameter smaller than 100 micrometers.

"Parts Per Million (ppm)" means parts of a contami-
nant per million parts of gas, by volume, exclusive of water
or particulates.

"Permit" means a written warrant or license granted by
the Board, ((Centrel-Officer)) Executive Director, or duly
authorized Representative or Agent.

"Permitting Agency" means ecology or the local air
pollution control agency with jurisdiction over the source.

"Person" means an individual, firm, public or private
corporation, association, partnership, political subdivision,
municipality, or government agency.

"PM, 5" means particulate matter with an aerodynamic

diameter less than or equal to a nominal 2.5 micrometers as
measured by a reference method based on 40 CFR Part 50

Appendix L and designated in accordance with 40 CFR Part
53 or by an equivalent method designated in accordance with
40 CFR Part 53.

"PM;," means particulate matter with an aerodynamic

diameter less than or equal to a nominal 10 micrometers as
measured by a reference method based on 40 CFR Part 50
Appendix J and designated in accordance with 40 CFR Part
53 or by an equivalent method designated in accordance with
40 CFR Part 53.

"PM, s Emissions" means finely divided solid or liquid
material, including condensable particulate matter, with an
aerodynamic diameter less than or equal to a nominal 2.5
micrometers emitted to the ambient air as measured by an
applicable reference method, or an equivalent or alternate
method, specified in Appendix M of 40 CFR Part 51 or by a
test method specified in the SIP.

"PM; Emissions" means finely divided solid or liquid

material, including condensable particulate matter, with an
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aerodynamic diameter less than or equal to a nominal 10
micrometers emitted to the ambient air as measured by an
applicable reference method, or an equivalent or alternate
method, specified in Appendix M of 40 CFR Part 51 or by a
test method specified in the SIP.

"Potential to Emit" means the maximum capacity of a
stationary source to emit a pollutant under its physical and
operational design. Any physical or operational limitation on
the capacity of the stationary source to emit a pollutant
including air pollution control equipment and restrictions on
hours of operation or on the type or amount of material com-
busted, stored, or processed, ((shalt)) will be treated as part of
its design only if the limitation or the effect it would have on
emissions is federally enforceable. Secondary emissions do
not count in determining the potential to emit of a source.

"Prevention of Significant Deterioration (PSD)"
means the program in WAC 173-400-((+44))700 to 173-400-
750. Ecology is responsible for the PSD program for station-
ary sources in ORCAA's jurisdiction. ((-Centact-Eeologyat
360)407-6800-fer-more-information:))

"Process" means any equipment, device apparatus,
chemical, natural element, procedure, effort, or any combina-
tion thereof which performs a service, function, use, or
method, leading to an end of a ((partienlar)) performance, or
manufacturing production.

"Reasonably  Available Control  Technology
(RACT)" means the lowest emission limit that a particular
stationary source or stationary source category is capable of
meeting by the application of control technology that is rea-
sonably available considering technological and economic
feasibility. RACT is determined on a case-by-case basis for
an individual stationary source or stationary source category
((taking-inteaeeount)) considering the impact of the station-
ary source upon air quality, the availability of additional con-
trols, the emission reduction to be achieved by additional
controls, the impact of additional controls on air quality, and
the capital and operating costs of the additional con-
trols. RACT requirements for any stationary source or sta-
tionary source category ((shaH)) will be adopted only after
notice and opportunity for comment are afforded.

"Refuse" means waste as defined in Rule 1.4 of this
Regulation.

"Regulation" means any regulation, or any subse-
quently adopted additions or amendments thereto, of the
Olympic Region Clean Air Agency.

"Regulatory Order" means an order issued by Ecology
or an ((4&))agency to an air contaminant source that applies to
that source, any applicable provision of chapter 70A.((94))15
RCW, or the rules adopted there under, or, for sources regu-
lated by a local air agency, the regulations of that agency.

"Representative" or ""Agent" means any person autho-
rized by the ((Centrel-Offiecer)) Executive Director of the
Agency to represent ((him)) them in an official and specific
manner.

"Residential" means a two or single-family unit.

"Secondary Emissions'" means emissions which would
occur because ((as-a+esult)) of the construction or operation
of a major stationary source or major modification, but do not
come from the major stationary source or major modification
itself. Secondary emissions must be specific, well defined,
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quantifiable, and impact the same general area as the station-
ary source or modification that causes the secondary emis-
sions. Secondary emissions may include, but are not limited
to:

(a) Emissions from ships or trains located at the new
modified stationary source; and,

(b) Emissions from any off-site support facility which
would not otherwise be constructed or increase its emissions
because ((as-aresult)) of the construction or operation of the
major stationary source or major modification.

""Significant" (a) as it applies to stationary sources sub-
ject to requirements for new sources in nonattainment areas
means the same as it is defined in WAC 173-400-810; or, (b)
as it applies to stationary sources subject to requirements for
new sources in attainment or unclassified areas means the
same as it is defined in WAC 173-400-710. ((is-defined

depending-on-the-attainment status-of the-area:

Poll | Emissions ]
Carbon-monexide 100-tons-per-year-{tpy)
N - :
Sulfurdioxid :

(PM ;” EPM_ 10 ermissi
Velatile-organiecompounds | 40-tpy
Fluerides 3tpy
Lead 0-6-tpy
Sulfuric acidmi Lipy
Hydrogensulfide (H,5) 10-tpy
Fotalreduced sulfur-finchud- | 10-tpy
ngHy-S)
Reducedsulfurcompounds- | Ho-tpy
Ginetuding Hy-S)
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averagey:))

"Source'" means all ((ef)) the emissions unit((€))s.((}))
including quantifiable fugitive emissions, that are located on
one or more contiguous or adjacent properties, and are under
the control of the same person or persons under common con-
trol, whose activities are ancillary to the production of a sin-
gle product or functionally related groups of products. Activ-
ities ((shall)) will be considered ancillary to the production of
a single product or functionally related group of products if
they belong to the same Major Group (i.e., which have the
same two-digit code) as described in the Standard Industrial
Classification Manual, 1972, as amended by the 1977 supple-
ment.

"Source Category' means all sources of the same type
of classification.

"Stack" means any point in a source designed to emit
solids, liquids, or gases into the air, including a pipe or duct.

"Stack Height" means the height of an emission point
measured from the ground-level elevation at the base of the
stack.
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"Standard Conditions" means a temperature of 20°C
(68°F) and a pressure of 760 mm (29.92 inches) of mercury.

"Standard Cubic Foot of Gas" means that amount of
the gas, which would occupy a cube having dimensions of
one foot on each side((;)) if the gas were free of water vapor
and at standard conditions.

chapter 70-94 RCWas-amended:))

"State Implementation Plan (SIP)" or the "Washing-
ton SIP" in 40 CFR Part 52, subpart WW. The SIP contains
state, local and federal regulations and orders, the state plan
and compliance schedules approved and promulgated by
EPA, for ((the-purpese-of)) implementing, maintaining, and
enforcing the National Ambient Air Quality Standards.

"Stationary Source" means any building, structure,
facility, or installation, which emits or may emit any air con-
taminant. This term does not include emissions resulting
directly from an internal combustion engine for transporta-
tion purposes or from a nonroad engine or nonroad vehicle as
defined in section 216(11) of the Federal Clean Air Act.

"Synthetic Minor'" means any stationary source that's
potential to emit has been limited below applicable thresh-
olds by means of a federally enforceable order, rule, or permit
condition.

"Temporary' means a period ((eftime)) not to exceed
one (1) year.

"Total Reduced Sulfur (TRS)" means the sum of the
sulfur compounds hydrogen sulfide, mercaptans, dimethyl
sulfide, dimethyl disulfide, and any other organic sulfides
emitted and measured by EPA method 16 or an approved
equivalent method and expressed as hydrogen sulfide.

"Total Suspended Particulate (TSP)" means particu-
late matter as measured by the method described in 40_CFR
Part 50 Appendix B.

"Toxic Air Pollutant (TAP)" ((erFexieAir—Con-
taminant')) means any ((ElassA-er-ClassB)) toxic air pol-
lutant listed in WAC 173-460-150 ((and-WACI+73-460-
1460)). The term toxic air pollutant may include particulate
matter and volatile organic compounds if an individual sub-
stance or a group of substances within either of these classes
is listed in WAC 173-460-150 ((andlor-WAEC173-460-160)).
The term toxic air pollutant does not include particulate mat-
ter and volatile organic compounds as generic classes or
compounds.

"True Vapor Pressure' means the equilibrium partial
pressure exerted by the stored organic compound at:

(a) The annual average temperature of the organic com-
pound as stored; or

(b) At the local annual average temperature as reported
by the National Weather Service if stored at ambient tem-
perature.

"Unclassifiable Area" means an area that cannot be
designated attainment or nonattainment based on the ((basis
of)) available information as meeting or not meeting the
National Ambient Air Quality Standard for the criteria pollut-
ant that is listed by EPA at 40 CFR part 81.

"United States Environmental Protection Agency
(USEPA)" ((shall)) will be referred to as EPA.

"Vent" means any opening through which gaseous
emissions are exhausted into the ambient air.
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"Volatile Organic Compound (VOC)" means the
same as it is defined in WAC 173-400-030. ((any-earben

eompound-that-participates—inatmespherie photochemieal

+1:12.3:4:4;5;5;5-deecafluoropentane (HEC 431 0mee):
diflveremethane (HFC-32);

ethytfluoride (HECT61);
+113;3;3-hexafluoropropane(HEC-23648);
+12;2.3-petaflueropropane (HEC-254¢a):
+H12.33-pentafluorepropane-(HFEC-245ea);
+112.3-pentafluoroprepane(HEC-245¢eb):
+113;3-pentafluoropropane(HFC2454a);
+HH12.33-hexatluoropropane(HFC-236ea);

133 pentafluorebutane (HFC-365mfe):

B s Ly B

(E4Fg0CH )
2-(diffaoromethoxymethyh-1112;3;3;3-heptafluere-
propane-({CH;), CFCF,0CH,);
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+-ethoxy—1+1H2,2:3:3:4:4:4-nenafluerebutane
(E4F06,Hsy
pane((CF3), (CFCF,0C,Hs);

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION
RULE 1.5 ((CONFROE-OFFICER)) EXECUTIVE DIRECTOR—
POWERS AND DUTIES

(a) The ((Centrel-Offieer)) Executive Director shall
observe and enforce the provisions of state law and all orders,
ordinances, resolutions or rules and regulations of the
Agency pertaining to control and prevention of air pollution
in accordance with the policies of the Board of Directors.

(b) At least thirty days prior to the commencement of
any formal enforcement action under RCW 70A.((94))15.
((436))3150 or 70A.((94))15.((43+))3160, whenever the
((centrel-Offieer)) Executive Director has reason to believe
that any provision of state law or any regulation relating to
the control or prevention of air pollution has been violated,
the ((Centrel-Offieer)) Executive Director may cause written
notice to be served upon the alleged violator or violators. The
notice ((shall)) must specify the provision of state law or the
regulation alleged to be violated and the facts alleged to con-
stitute a violation there of and may include an order that nec-
essary corrective action be taken within a specified time. In
lieu of an order, the ((Centrel-Offieer)) Executive Director
may require that the alleged violator or violators appear
before the Board for a hearing, at a time and place specified
in the notice, given at least twenty (20) days prior to such
hearing, and answer the charges.

(c) The ((Centrel-Offiecer)) Executive Director and/or a
qualified designated agent may make any investigation or
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study which is necessary for ((the-purpese—ef)) enforcing
these Regulations or any amendment thereto of controlling or

reducing the amount or kind of air contaminant.

(d) The ((Centrel-Offieer)) Executive Director and/or a
qualified designated agent may obtain from any person, sub-
ject to the jurisdiction of the Agency, such information or
analysis as will disclose the nature, extent, quantity, or degree
of air contaminants which are, or may be, discharged by such
source and type or nature of control equipment in use.

(e) ((For-thepurpeses—of)) To ((investigating)) investi-

gate conditions specific to the control, recovery, or release of
air contaminants into the atmosphere, the ((Centrel-Offieer))
Executive Director or a duly authorized representative ((shal
have)) has the power to enter at reasonable times upon any
private or public property, excepting non-multiple unit pri-
vate dwellings housing two families or less. No person
((shall)) may refuse entry or access to the ((Centrol-Offieer))
Executive Director, or a duly authorized representative, who
request entry for ((the-purpese-ef)) an inspection, and who
presents appropriate credentials; nor ((shal-any-persen))
obstruct, hamper, or interfere with any such inspection ((by
the-Contrel- Officer;ora-duly-autherized representative)).

(f) If during the course of an inspection, the ((Centrel
Offieer)) Executive Director or a duly authorized representa-
tive desires to obtain a sample of air contaminant, fuel, or
process material or other material which affects or may affect
the emission of air contaminants, the ((Centrel-Offieer))
Executive Director or a designated agent shall notify the
owner or operator of the time and place of obtaining a sample
so the owner or operator has the opportunity to take a similar
sample at the same time and place; and the ((Centrel-Offi-
eer)) Executive Director or a duly authorized representative
shall give a receipt to the owner or operator for the sample
obtained.

(g) The ((Centrel-Offieer)) Executive Director may
engage, at the Agency's expense and with Board approval,
qualified individuals, or firms to make independent studies
and reports as to the nature, extent, quantity, or degree of any
air contaminants which are or may be discharged from any
source.

(h) The ((Centrel—Officer)) Executive Director is
empowered to sign official complaints or issue citations or
initiate court suits or use other means to enforce the provi-
sions of the Regulations.

(i) ((Jrerder+))To demonstrate compliance with emis-
sion standards, the ((Centrel-Offieer)) Executive Director
((shall-have)) has the authority to require a source to be
tested, either by the Agency personnel or by the owner, using
source test procedures approved by the Agency. The owner
((shatl)) must be given reasonable advance notice of the
requirement of the test.

(j) ((dn—erder—f)) For Agency personnel to perform a
source test, the ((Centrel-Officer)) Executive Director ((shalt

have)) has the authority to require the owner of the source to
provide an appropriate platform and sampling ports. The
owner ((shalt)) must have the opportunity to observe the sam-
pling and, if there is adequate space to conduct the tests safely
and efficiently, to obtain sample at the same time.
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AMENDATORY SECTION
RULE 1.6 CONFIDENTIAL INFORMATION

Whenever any record or other information, other than
ambient air quality data or emissions data, furnished to or
obtained by the Agency, pursuant to any sections in chapter
70A.((94))15 RCW, relate to processes or production unique
to the owner or operator or are likely to affect adversely the
competitive position of such owner or operator if released to
the public or to the competitor, and the owner or operator of
such processes or production so certifies, such records or
information ((shall-be)) will only be for the confidential use
of the Agency.

Nothing herein ((sheH)) will be construed to prevent the
use of records or information by the Agency in compiling or
publishing analysis or summaries relating to the general con-
dition of the outdoor atmosphere: Provided, that such analy-
sis or summaries do not reveal any information otherwise
confidential under the provisions of this rule: Provided fur-
ther, that emission data furnished to or obtained by the
Agency ((shall)) will be correlated with applicable emission
limitations and other control measures and ((shatt)) will be
available for public inspection during normal business hours
at offices of the Agency.

AMENDATORY SECTION
RULE 1.7 APPOINTMENT OF HEARING OFFICER

(a) In all instances where the Board is permitted or
required to hold hearings under the provisions of chapter
70A.((94))15 RCW, such hearings ((shal)) must be held
before the Board; or the Board may appoint a hearing officer,
who ((skall)) will be the Executive Director of the Agency or
his/her designee to hold such hearings.

(b) A duly appointed hearing officer ((shalt-have)) has
all the powers, rights and duties of the Board relating to the
hearings.

AMENDATORY SECTION
RULE 1.8 APPEALS FROM BOARD ORDERS

(a) Any order issued by the Agency ((shal)) becomes
final unless such order is appealed to the Hearings Board as
provided in chapter 43.21B RCW. The sole basis for appeal
of a fee assessed by the ((Centrel-Officer)) Executive Direc-
tor or Board ((shall)) will be that the assessment contains an
arithmetic or clerical error.

(b) Any order issued by the Agency may be appealed to
the Pollution Control Hearings Board if the appeal is filed
with the Hearings Board and served on the Agency within
thirty (30) days after receipt of the order in accordance with
chapter 371-08 WAC. This is the exclusive means of appeal
of such an order.

(c) The Agency in its discretion may stay the effective-
ness of an order during the pendency of such an appeal.

(d) At any time during the pendency of such an appeal of
such an order to the Pollution Control Hearings Board, the
appellant or other affected parties may apply to the Hearings
Board pursuant to chapter 43.21B RCW and chapter 371-08
WAC for a stay of the order or the removal thereof.
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AMENDATORY SECTION
RULE 1.9 SEVERABILITY

If any phrase, clause, or rule of these Regulations ((shal
be)) is declared unconstitutional or invalid by any court of
competent jurisdiction, it ((shalt)) will be conclusively pre-
sumed that the Board of Directors would have enacted these
Regulations without the phrase, clause, or rule so held uncon-
stitutional or invalid; and the remainder of the Regulations
((shatt)) will not be affected ((as—a—+result)) because of said
part being held unconstitutional or invalid.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION
RULE 1.10 SERVICE OF NOTICE

(a) Service of any written notice required by ORCAA
Regulations ((shal)) must be made on the owner(s) as fol-
lows:

(1) Either by mailing the notice in a prepaid envelope
directed to the owner at the address listed on their applica-
tion, order, registration certificate, or at the address where the
equipment is located, by United States Certified Mail, return
receipt requested; or

(2) By leaving the notice with the owner or if the owner
is not an individual, with a member of the partnership or
((ether)) group concerned, or with an officer, registered agent
or managing agent of the corporation.

(b) Service of any written notice required by ORCAA
Regulations ((shal)) must be made on the Agency, as fol-
lows:

(1) Either by mailing the notice in a prepaid envelope
directly to the Agency at its office by United States Certified
Mail, return receipt requested; or

(2) By leaving the notice at the Agency office with an
employee of the Agency.

AMENDATORY SECTION
RULE 1.11 FEDERAL REGULATION REFERENCE DATE
Whenever federal regulations are referenced in

ORCAA's rules, the effective date ((shall-be)) is July 1, 2021.

NEW SECTION
RULE 1.12 STATE REGULATIONS REFERENCE DATE

Whenever state regulations are referenced in ORCAA's
rules, the effective date is July 1, 2021.

AMENDATORY SECTION
RULE 2.1 VOLUNTARY COMPLIANCE

Nothing in this Regulation ((shalt)) prevents the Agency
from making efforts to obtain voluntary compliance through
warning, conference, or any other appropriate means.

AMENDATORY SECTION
RULE 2.3 VARIANCES

Any person who owns or is in control of any plant, build-
ing, structure, establishment, process, or equipment may
apply to the Agency or the Board for a variance to exceed a
specific maximum emission standard of these Regulations for
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a limited period ((eftime)), except for any federally enforce-
able standard, provided that a variance to state standard is
also approved by the Department of Ecology. The application
((shall)) must be accompanied by such information and data
as the ((Centrel-Officer)) Agency or Board ((may)) requires.
The Board may grant such variance but only after approval
by the Department of Ecology and public hearing or due
notice and in accordance with the provisions set forth in
RCW 70A.((94))15.((+8+))2310, as now or hereafter
amended. Any hearing held pursuant to this rule ((shall))
must be conducted in accordance with the rules of evidence
as set forth in RCW 34.04.100, as now or hereafter amended.

A variance ((shall)) will be charged fees ((aeeerdingte)) per
the Agency's Notice of Construction Fee Schedule.

AMENDATORY SECTION
RULE 2.4 NOTICES OF VIOLATIONS

At least 30 days prior to the commencement of any for-
mal enforcement action under RCW 70A.((94))15.((439))
3150 or 70A.((94))15.((434))3160, the Board or ((Centret
Offieer)) Executive Director ((shal-eause)) will serve written
notice ((te-be-served)) upon the alleged violator or violators.
The notice ((shall)) must specify the provisions of chapter
70A.((94))15 RCW or the orders, rules, or regulations
adopted pursuant thereto, alleged to be violated, and the facts
alleged to constitute a violation thereof, and may include an
order directing that necessary corrective action be taken
within a reasonable time. In lieu of an order, the Board or the
((Contrel-Officer)) Executive Director may require ((that))
the alleged violator or violators appear before the Board for a
hearing. Every notice of violation ((shall)) will offer ((te)) the
alleged violator an opportunity to meet with the Agency prior
to the commencement of enforcement action.

(a) Each act of commission or omission which procures,
aids, or abets in the violation ((shall-be-censidered)) is a vio-
lation and ((be)) is subject to the same penalty.

(b) In case of a continuing violation, whether ((er-net))
knowingly committed, each day's continuance ((shal-be)) is
a separate and distinct violation.

AMENDATORY SECTION
RULE 2.5 REGULATORY ACTIONS AND PENALTIES

The ((Centrel-Offieer)) Executive Director may take any
of the following regulatory actions to enforce the provisions
of chapter 70A.((94))15 RCW or any of the rules or regula-
tions in force pursuant thereto, which are incorporated by ref-
erence.

(a) Civil Penalties

(1) Any person who violates any of the provisions of
chapter 70A.((94))15 RCW or any of the rules or regulations
in force pursuant thereto may incur a civil penalty in an
amount not to exceed $14,915.00 per day for each violation.

(2) Any person who fails to ((take)) act((ten)) as speci-
fied by an Order issued pursuant to chapter 70A.((94))15
RCW or Regulations of ((the-Olympte RegionCleanAdr
Ageney()) ORCAA(()shall-be)) is liable for a civil penalty of

not more than $14,915.00 for each day of continued noncom-
pliance.

(3) Within 30 days after receipt of Notice of Civil Pen-
alty, the person incurring the penalty may apply in writing to
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the ((Centrel-Officer)) Executive Director for the remission
or mitigation of the penalty. Any such request must contain
the following:

(i) The name, mailing address, and telephone number of
the appealing party;

(ii) A copy of the Notice of Civil Penalty appealed from;

(iii) A short and plain statement showing the grounds
upon which the appealing party considers such Order to be
unjust or unlawful;

(iv) A clear and concise statement of facts upon which
the appealing party relies to sustain ((his—erter)) their
grounds for appeal;

(v) The relief sought, including the specific nature and
extent; and

(vi) A statement that the appealing party has read the
notice of appeal and believes the contents to be true followed
by the party's signature.

Upon receipt of the application, the ((Centrel-Officer
shall)) Executive Director may remit or mitigate the penalty
only upon a demonstration by the requestor of extraordinary
circumstances such as the presence of information or factors
not considered in setting the original penalty.

(4) Any civil penalty may also be appealed to the Pollu-
tion Control Hearings Board pursuant to chapter 43.21B
RCW and chapter 371-08 WAC if the appeal is filed with the
Hearings Board and served on the Agency within 30 days
after receipt by the person penalized of the notice imposing
the penalty or 30 days after receipt of the notice of disposition
of the application for relief from penalty.

(5) A civil penalty ((shalt)) becomes due and payable on
the later of:

(i) 30 days after receipt of the notice imposing the pen-
alty;

(ii) 30 days after receipt of the notice of disposition on
application for the relief from penalty, if such application is
made; or

(iii) 30 days after receipt of the notice of decision of the
Hearings Board if the penalty is appealed.

(6) If the amount of the civil penalty is not paid to the
Agency within the time allowed ((30-days-afterit-becomes

due-and-payable)), the Agency may use any available meth-
ods, including Superior Court, to recover the penalty. In all

actions brought in the Superior Court for recovery of penal-
ties hereunder, the procedure and rules of evidence ((shal
be)) are the same as in ordinary civil action.

(7) To secure the penalty incurred under this rule, this
Agency ((shallkave)) may secure a lien on any vessel used or
operated in violation of these Regulations, which ((shall))
will be enforced as provided in RCW 60.36.050.

(b) Criminal Penalties

(1) Any person who knowingly violates any of the provi-
sions of chapter 70A.((94))15 RCW or any rules or regula-
tions in force pursuant thereto, ((shattbe)) is guilty of a crime
and upon conviction thereof, ((shalt)) may be punished by
fine of not more than $10,000.00, or by imprisonment in the
county jail for not more than 1 year, or by both for each sep-
arate violation.

(2) Any person who negligently releases into the ambient
air any substance listed by the Department of Ecology as a
hazardous air pollutant, other than in compliance with terms
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of an applicable permit or emission limit, and who at the time
negligently places another person in imminent danger of
death or substantial bodily harm ((shal-be)) is guilty of a
crime and ((skall)) may, upon conviction, be punished by a
fine of not more than $10,000.00, or by imprisonment for not
more than 1 year, or both.

(3) Any person who knowingly releases into the ambient
air any substance listed by the Department of Ecology as a
hazardous air pollutant, other than in compliance with the
terms of an applicable permit or emission limit, and who
knows at the time that they have thereby placed another per-
son in imminent danger of death or substantial bodily harm
((shall-be)) is guilty of a crime and ((shalt)) may, upon con-
viction, be punished by a fine of not less than $50,000.00, or
by imprisonment for not more than 5 year, or both.

(c) Additional Enforcement

(1) Notwithstanding the existence or use of any other
remedy, whenever any person has engaged in, or is about to
engage in, any acts or practices which constitute or will con-
stitute a violation of any provision of chapter 70A.((94))15
RCW, or any order, rule or regulation issued by the Board of
((Centrel-Offieer)) Executive Director or a duly authorized
agent, the Board, after notice to such person and an opportu-
nity to comply, may petition the Superior Court of the county
wherein the violation is alleged to be occurring or to have
occurred for a restraining order or a temporary or permanent
injunction or another appropriate order.

(2) As an additional means of enforcement, the Board or
((Centrel-Officer)) Executive Director may accept an assur-
ance of discontinuance of any act or practice deemed in vio-
lation of chapter 70A.((94))15 RCW or of any order, rule, or
regulation adopted pursuant thereto, from any person engag-
ing in, or who has engaged in, such act or practice. Any such
assurance ((shall)) must specify a time limit during which
such discontinuance is to be accomplished. Failure to per-
form the terms of any such assurance ((shall)) constitutes
prima facie proof of a violation of this chapter or the orders,
rules or regulations issued pursuant thereto, which make the
alleged act or practice unlawful for ((the-purpese-of)) secur-
ing any injunction or other relief from Superior Court in the
county wherein the violation is alleged to be occurring or to
have occurred.

AMENDATORY SECTION
RULE 2.6 COMPLIANCE SCHEDULES

(a) Issuance. Whenever a source is found to be in viola-
tion of an emission standard or other provision of ORCAA's
Regulations or chapter 70A.((94))15 RCW or title 173 WAC
or any applicable federal regulation the Agency may issue a
regulatory order requiring that the source be brought into
compliance within a specified time. The order ((shalt)) must
contain a schedule for installation, with intermediate bench-
mark dates and a ((final)) completion date, which ((shall))
constitutes a compliance schedule.

(b) The source, including any person who owns or is in
control of any plant, building, structure, establishment, pro-
cess, or equipment, which is in violation of an emission stan-
dard or other provision of ORCAA's Regulations or chapter
70A.((94))15 RCW or title 173 WAC may submit a proposed
Compliance Schedule to the Board for approval. The pro-
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posed Compliance Schedule must meet the requirements of
this rule ((5)) and ((sheH)) must be accompanied by such
information and data as the ((Centrel-Officer)) Executive
Director or the Board may require.

(¢) Public Noticing. ((-))Compliance Schedules must
meet the requirements for public involvement in accordance
with chapter 70A.((94))15 RCW as now or hereafter
amended. Any hearing held pursuant to this rule ((shal))
must be conducted in accordance with the Rules of Evidence
as set forth in Chapter (REW)) 34.04((-106)) RCW, as now
or hereafter amended.

(d) Federal Action. A source ((shall)) will be considered
((te-be)) in compliance with this rule if all the provisions of
its individual compliance schedule, including those stated by
regulatory order, are being met. Such compliance does not
preclude federal enforcement action by the EPA until and
unless the schedule is submitted and adopted as an amend-
ment to the State Implementation Plan.

(e) Penalties for delayed compliance. Sources on a com-
pliance schedule but not meeting emissions standards may be
subject to penalties as provided in the Federal Clean Air Act.
In addition, failure at any phase to make progress towards
compliance pursuant to any Compliance Schedule accepted
by the Board ((shalt)) may be deemed an unreasonable delay
and in violation of the terms of said Compliance Schedule
and the Board or ((Centrel-Offieer)) Executive Director may
require that the responsible person appear before the Board to
explain the delay and show cause why abatement action
should not be started, enforcement action taken, and/or the
Compliance Schedule revoked.

(f) Fee for Compliance Schedule. The Agency ((shall))
will not commence processing a compliance schedule request
until it has received a filing fee as determined by Rule 3.3.

AMENDATORY SECTION
REGULATION 3 - FEES

The Board ((shal)) will establish Fee Schedules by Res-
olution. The Fee Schedules ((shalt)) will be reviewed period-
ically to determine if the fee revenue collected is sufficient to
recover program costs. Any proposed fee revision ((shal))
must include opportunity for public review and comment.
Accordingly, the Agency ((shall)) must account for program
costs, including direct and indirect employee costs and over-
head. If it is determined that the total program fee revenue is
either significantly excessive or deficient for this purpose, the
Board may choose to amend the fee schedules to recover pro-

gram costs more accurately ((receverprogrameosts)).

AMENDATORY SECTION
RULE 3.1 ANNUAL REGISTRATION FEES

(a) The Agency ((shalh)) will charge Initial and Annual
registration fees pursuant to RCW 70A.((94))15.((+54))2200.
Annual registration fees ((shall)) will be assessed ((aeeording
te)) per the annual fee schedules set forth in Rule 3.1(b)
below. Initial registration fees ((shal)) will be assessed upon
initial registration of a source and ((shaH)) will equal the
annual registration fee based on projected emissions and pro-
rated for the remaining months in the fiscal year. Initial and
Annual registration fees ((shall)) provide revenue to fund the
Agency's ongoing Registration Program.

Proposed
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(b) All sources requiring registration ((shal)) will be
assessed an annual registration fee; the fees required by this
rule ((shall)) will be based on process rates, equipment spec-
ifications, and emissions data from the previous calendar year
on file with the Agency, ((previded-that;)) if this information
is not on file with the Agency, the Agency may base the
annual fee on the enforceable emissions limitations for the
source and maximum capacities and production rates. ((Fer
the-purpese-of)) In assessing annual registration fees, the
Agency ((shall)) will consider updates and revisions to any
source's file received prior to July 1 of the current year. The
fees ((shalt)) will be assessed ((aceordingto)) per items (1)
and (2) of this rule. Sources assessed annual operating permit
fees under Rule 3.2 ((shal)) will not be assessed annual fees
under this rule.

(1) An Emissions Fee as specified in the Registration Fee
Schedule per ton of each air contaminant listed in Table 3.1
that is emitted by the source. The emissions fee ((shall)) will
be based on actual emissions from the source, for the last cal-
endar year when available, or as specified in the file or per-
mit. Only non-VOC TAPs will be subject to the emission fee;
and

(2) A Registration Classification Fee as specified in the
Registration Fee Schedule.

(¢) The Agency ((shal)) sends annual registration
invoices out on or after August 1 of each year to cover the
cost of administering the program for the current fiscal year
commencing July 1 and ending June 30. The agency ((shaH))
assesses annual registration fees based on the most recent
information on file with the Agency including any updates to
the source's file received prior to July 1 of that year.

(d) Upon assessment by the Agency, annual registration
fees are due and payable and ((shall)) will be deemed delin-
quent if not fully paid ((within-thirty-(30)-days)) on or before

the due date on the invoice. However, sources classified as

RC1, RC2, or RC3 ((shall-be-given)) have the option to pay
their annual fee in quarterly installments. RC1, RC2, and

RC3 sources ((may-choose)) choosing to pay ((theirannual
fees-in)) quarterly installments may ((by)) indicate((ing)) so
on the first invoice received and remit((tng)) payment of the
first installment to the Agency along with the duplicate copy
of the invoice. Quarterly installments ((shall-be)) are equal to
25% of the total annual registration fee and ((shall-be)) are
due ((within30-days-efeach-quarter followinginitial-assess-
ment-by-the-Ageney)) on or before the due date on the
invoice.

(e) Any source which fails to pay, in full, their annual
registration fee or annual registration installment by the due
date, as stated on the invoice, ((shal)) may be assessed a late
penalty in the amount of 25% of their annual registration fee.
This late penalty ((shal-be)) is in addition to the annual reg-
istration fee.

(f) Annual registration fees may be appealed ((aeeording
te)) per the procedure specified in Rule 1.8.

(g) Failure to pay annual registration fees is a violation
of these Regulations and will result in the issuance of a
Notice of Violation and prescribed penalties.

(h) On a periodic basis, the Agency ((shal)) conducts a
workload analysis to determine the adequacy of annual regis-
tration fees in funding the Agency's Registration Program.

Proposed
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The workload analysis ((shall-be)) is based on the Agency's
historical record of time and resource expenditures associated
with the registration program. The workload analysis
((shall)) will be presented to the Board periodically. Any pro-
posed revisions to the annual registration fee schedule
((shall)) must be presented to the Board for adoption after
public noticing pursuant to these Regulations public noticing
requirements and opportunity for a public hearing.

(i) All registered sources needing to be re-inspected, due
to verified conditions or actions caused by the source, will be
charged an additional amount as specified in the Registration
Fee Schedule.

(j) The Agency's Registration fees ((shall-be-sufficient
te)) must cover the direct and indirect cost of the Registration
program as specified in RCW 70A.((94))15.((+54))2200.

(k) The applicable fees ((shall-be)) are established in the
current fee schedule adopted by Resolution of the Board of
Directors of ORCAA.

Table 3.1: Pollutants Considered For Fees

Total Suspended Particulates (TSP)

Carbon Monoxide (CO)
Sulfur Oxides (SOx)

Nitrogen Oxides (NOx)
Volatile Organic Compounds (VOC)
Toxic Air Pollutants (TAP)

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION
RULE 3.2 OPERATING PERMIT FEES

(a) Fee Applicability. Any source or area source in the
Agency's jurisdiction subject to the requirement to obtain an
Operating Permit pursuant to 40 CFR Part 70 or RCW
70A.((94))15.((+61))2260 (Title V sources), except those
Title V sources for which air emissions are regulated by the
Washington State Department of Ecology or Energy Facility
Site Evaluation Council (EFSEC), ((shal)) must pay annual
fees to the Agency ((aeeerdingte)) per the provisions in this
rule.

(b) Operating Permit Program Account. The Agency
((shall)) must maintain a dedicated account for the Air Oper-
ating Permit Program. The account ((shal)) will be funded
exclusively by fee revenue from annual fees collected from
Title V sources within the jurisdiction of the Agency. All fee
revenue collected under Rule 3.2 ((shatt)) must be deposited
in the Air Operating Permit account.

(c) Operating Permit Program Funding. The sum of fees
assessed by the Agency under Rule 3.2 ((shall-be-sufficient
te)) covers all direct and indirect costs of developing and
administering the Agency's Operating Permit Program
including Ecology's cost for development and oversight of
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the Agency's Operating Permit Program, as provided in RCW
70A.((94))15.((+62))2270.

(d) Ecology Development and Oversight Fees. The
Agency ((shall)) assesses an annual Ecology Development
and Oversight Fee to all Title V sources within the jurisdic-
tion of the Agency. The total amount of Ecology Develop-
ment and Oversight Fees assessed annually by the Agency
((shalh)) equals Ecology's annual cost of development and
oversight of the Agency's Operating Permit Program, as pro-
vided in RCW 70A.((94))15.((362))2270.

(e) Annual Fees, Existing Title V Sources. The Agency
((shall)) assesses an Annual Fee to all existing Title V
sources. The total amount of Annual Fees assessed by the
Agency to existing Title V sources ((shall)) must equal the
projected net annual cost to administer the Agency's Operat-
ing Permit Program during the current fiscal year.

(f) Net Annual Cost Projections. Projected net annual
cost to administer the Agency's Operating Permit Program
((shalt)) will be determined annually and ((shalt)) must equal
the projected annual cost to administer the program minus
any balance of funds in the Operating Permit Program
account at the end of the previous fiscal year. Projected
annual costs ((shall)) include all direct and indirect costs to
administer the Agency's Operating Permit Program and
((shalbe)) is based on a workload analysis conducted by
staff. Net annual cost projections including the workload
analysis ((shalt)) must be included in the Agency's annual
budget and approved by resolution of the Agency's Board of
Directors in a public hearing.

(g) Workload Analysis. Only fee eligible activities as
specified below, as provided in RCW 70A.((94))15.((+62))
2270, ((shal-be)) are considered in the workload analysis
conducted annually by staff. Fee eligible activities ((shall))
will include:

(1) Preapplication assistance and review of an applica-
tion and proposed compliance plan for a permit, permit revi-
sion, or permit renewal;

(2) Source inspections, testing, and other data gathering
activities necessary for development of a permit, permit revi-
sion or renewal;

(3) Acting on an application for a permit, permit revision
or renewal, including the cost of developing an applicable
requirement as part of the processing of a permit, permit revi-
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sion or renewal, preparing a draft permit and fact sheet, pre-
paring a proposed permit, and preparing a final permit;

(4) Notifying and soliciting, reviewing, and responding
to comment from the public and contiguous states and tribes,
conducting public hearings regarding the issuance of a draft
permit and other costs of providing information to the public
regarding operating permits and the permit issuance process;

(5) Modeling necessary to establish permit limits or to
determine compliance with the permit limits;

(6) Reviewing compliance certifications and emission
reports, conducting related compilation and reporting activi-
ties;

(7) Conducting compliance inspections, complaint
investigations and other activities necessary to ensure that a
source is complying with permit conditions;

(8) Administrative enforcement activities and penalty
assessment, excluding the cost of proceedings before the Pol-
lution Control Hearings Board (PCHB) and all costs of judi-
cial enforcement;

(9) The share attributable to permitted sources to the
development and maintenance of emissions inventories;

(10) The share attributable to permitted sources of the
ambient air quality monitoring and associated recording and
reporting activities;

(11) Training for permit administration and enforce-
ment,

(12) Fee determination, assessment, and collection,
including the cost of necessary administrative dispute resolu-
tion and enforcement;

(13) Required fiscal audits, periodic performance audits
and reporting activities;

(14) Tracking of time, revenues and expenditures and
accounting activities;

(15) Administering the permit program including costs
of clerical support, supervision, and management;

(16) Provisions of assistance to small business under
jurisdiction of the Agency as required under Section 507 of
the Federal Clean Air Act; and,

(17) Other activities required by operating permit regula-
tions issued by EPA under the Federal Clean Air Act.

(h) Allocation of Fees. The Annual Fee for a Title V
source ((shall)) will be calculated using the following three-
part fee allocation equation:

Proposed
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Table 3.2a: Operating Permit Fee Formulas

Annual Fee = Facility Fee + Equipment Fee + Emissions Fee

WHERE:
Facility Fee = (Annual Net Cost ((€))=3) = (())n

Utotal

Usource

HU

source

area sources within the area source category.

E

Air pollutants subject to fees =
Total Particulates (TSP)

Sulfur Oxides (SOx)

Nitrogen Oxides (NOx)

Volatile Organic Compounds (VOC)
Toxic Air Pollutants

Equipment Fee = [(Annual Net Cost = ((€))3) = (9)Ujota1l X Usource
Emissions Fee = [(Annual Net Cost = ((€))3) = (0))E¢otall X Esource

Annual Net Cost = Projected net annual cost as approved by the Agency's Board of Directors.

n = Total number of Title V sources in the Agency's jurisdiction. Note, each area source category requiring a Title V permit
((shall)) will be counted as one source ((ferpurpeses-ef)) in determining "n." However, the facility fee for an area source cat-
egory ((shal)) will be divided equally among all individual area sources within the area source category.

Total number of emission units located at Title V sources in the Agency's jurisdiction.

= Number of emission units at the specific Title V source. For area source categories requiring a Title V permit,
" is the number of individual area sources within the area source category that have been identified within the Agency's
jurisdiction. However, the emission unit fee for an area source category ((shall)) will be divided equally among all individual

Eota1 = Total actual annual emissions of the air pollutants subject to fees ((listedinTable 52bexeept-CO;)) from Title V
sources based on the Agency's most recent emissions inventory.

source — Jotal actual annual emissions of the air pollutants ((Hsted-in-Fable-5-Zb; Rule-5-2;-exeept-€0O)) subject to fees, from
the specific Title V source for the most recent calendar year. For area source categories requiring a Title V permit, "Eg;cc" 1S

the total actual annual emissions from the area source category. However, the Emissions Fee for an area source category
((shall)) will be divided equally among all individual area sources within the area source category.

(i) Initial Fees. New Title V sources ((shall)) will be
assessed an Initial Fee after commencement of operation to
cover the Agency's cost of administering the program for the
new Title V source for the remainder of the current fiscal
year. The Initial Fee for a new Title V source ((shal)) will
equal the Annual Fee based on Rule 3.2(h), which would oth-
erwise be assessed if the Title V source commenced opera-
tion on or prior to the beginning of the current fiscal year,
prorated by multiplying by the number of months remaining
in the current fiscal year divided by 12.

(j) Fee Assessment and Payment Schedule. The Agency
((shall)) sends Annual Fee invoices on or after August 1 of
each year to cover the cost of administering the program for
the current fiscal year commencing on July 1 and ending on

June 30. ((Upenreceiptof-afeeinvotcefroemORCAA;))
Annual Fees are due and payable and ((shall)) will be deemed

delinquent if not fully paid ((withinthirty-36)-days)) on or
before the due date on the invoice. However, option ((shall))
will be given to pay Annual Fees in quarterly installments.
Owners or operators may choose to pay their Annual fees in
quarterly installments by ((indieatingse-en)) signing the
((fee)) invoice payment addendum received and remit((tiag))
it with payment of the first quarterly installment ((baek)) to
the Agency on or before the due date on the invoice. After

initial payment, ((Fhese)) the remaining installments ((shall))
must be received ((éue)) on or before October 1, January 1,

and April 1 ((feHewing-initial-payment)). Quarterly 1nstall-

Proposed

ments ((shall-be)) are equal to twenty-five percent (25%) of
the total fee.

(k) Late Payment. Any Title V source which does not
pay the Annual Fee or installment by the Invoice Due date
((as-pested-en-the-invoieeshall)) will be assessed a late pen-
alty equal to twenty-five percent (25%) of the ((fee-ameunt))
balance due. Any penalty ((shal-be)) is in addition to the fee
((ameunt-due)).

(1) Appeal of Annual Fees. Annual Fees may be appealed
((aeeordingte)) per the procedure specified in Rule 1.8. The
basis for such appeals ((shall-be)) is limited to arithmetic or
clerical errors.

(m) Exemption from Rule 3.1 fees. Title V sources
assessed annual fees under Rule 3.2 ((shall)) are not ((be))
subject to annual Registration Program Fees under Rule 3.1
of Regulation 3.

(n) Transfer of Ownership. Transfer of ownership of a
Title V source ((shal)) does not affect any obligation to pay
fees required by Rule 3.2. Any liability for fee payment,
including payment of delinquent fees and other penalties
((shell)) survives any transfer of ownership of a Title V
source.

(0) Accountability. The sum of the fees assessed by the
Agency to all Title V sources within the Agency's jurisdiction
((shalt)) will not exceed the cost of developing and adminis-
tering the program. The Agency ((shal)) keeps record of all
direct and indirect costs to develop and administer the Oper-
ating Permit Program as specified in 40 CFR Part 70. This
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information ((shel-be)) is used by the Agency in determining
the net annual cost projections required by Rule 3.2(f) above.
Provided, however, the information obtained from tracking
revenues, time, and expenditures ((shalt)) will not provide a
basis for challenge to the amount of an individual source's
fee.

Reviser's note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION
RULE 3.3 NOTICE OF CONSTRUCTION FEES

(a) Fees for processing a Notice of Construction (NOC)

application ((shalt)) must include Filing Fees ((aceerdingte))
per Rule 3.3(b) and any applicable Additional NOC Process-

ing Fees ((aeeerdingte)) per Rule 3.3(c). Other cost to the
agency of work performed outside of the agency in conjunc-
tion with approving an NOC application ((shal)) must be
directly reimbursed to the agency ((aeeerding-te)) per Rule
3.3(d).

(b) Filing Fees. A Filing Fee ((aeeerding—te)) per the
Notice of Construction Fee Schedule ((shal)) must be paid
for each proposed piece of equipment or process, or for
groups of identical equipment or processes that, if considered
individually would be subject to an NOC. Filing Fees
((shalt)) will be assessed and paid as follows:

(1) An NOC application may not be deemed complete
unless initial Filing Fees have been paid in full.

(2) Equipment or processes may be considered identical
and subject to a single filing fee provided:

(i) They are identical in size and capacity;

(ii) Employ identical air pollution control technology;

(iii) Use the same fuel types;

(iv) Are subject to the same performance standards and
air regulatory determinations; and,

(v) May be considered as a single emission((s)) point for
((the-purpese-ef)) determining ambient air quality impacts.

(3) Payment of NOC Filing Fees ((shall-be)) is due ((ne
later-than)) on or before the Invoice Due Date ((as-pested-en
the-trveiee)) unless the Executive Director has approved an
alternative payment plan ((kas-been-approved-by-the Exeen-
tivePireetor)).

(¢) Additional NOC Processing Fees. Additional NOC
Processing Fees ((shall)) must be paid at a rate as specified in
the Notice of Construction Fee Schedule for direct time
expended by agency staff working on any of the items or
actions described in Table 3.3. If required, additional NOC
Processing Fees ((shall)) will be determined and paid as fol-
lows:
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(1) Additional NOC Fees may be assessed periodically
as work to complete the items in Table 3.3 incurs, but not
more frequently than monthly.

(2) All Additional NOC Processing Fees ((shal)) must
be assessed and paid prior to issuing any Final Determination
on an NOC application unless the Executive Director has

approved an alternative payment plan ((has-beenapproved-by
the Exeeutive Direetor)).

(3) Payment of any Additional NOC Processing Fee

((shall-be)) is due ((relaterthan-ef)) on or before the Invoice
Due date ((as-pested-on-the-invetee)) unless the Executive
Director has approved an alternative payment plan ((has-been
approved-by-the Exeeutive Direetor)).

(4) The Executive Director may approve an alternative
payment plan ((previded-thatthe-plan)) if a request is submit-
ted in writing by the applicant.

(5) In computing fees based on hourly rates, only hours
attributed directly to completing tasks listed in Table 3.3
((shalt)) will be used in computing fees.

(6) The total hours used in computing fees ((shall)) will
be based on the agency's official time accounting records.

(d) Other Costs. The following other costs ((shall))
must be borne by the applicant and paid prior to issuing any
Final Determination on an NOC application unless an alter-
native payment plan has been approved by the Executive
Director:

(1) The cost of publishing any required notice

(2) Consulting cost incurred by the agency in conjunc-
tion with approving an NOC application.

(e) Late Payment Penalties. Failure to pay, in full, any
assessed NOC fee on or before ((by)) the due date as stated on
the invoice, ((shall)) may incur a late payment penalty in the
amount of 25% of the total amount due.

(f) The Agency's NOC fees ((shal-be—sufficient—te))
cover the direct and indirect cost of processing an NOC appli-
cation and ((shalt)) will be determined through a workload-
driven process as allowed under RCW 70A.((94))15.((152))
2210.

(g) On a periodic basis, the Agency ((shall) reviews the
Notice of Construction Fee Schedule based on a workload-
driven process and determines if the total actual fee revenue
is sufficient to recover program costs as allowed in RCW
70A.((94))15.((452))2210. Any proposed fee revision
((shal)) must be Board approved and ((shal)) includes
opportunity for public review and comment.

(h) The Applicable fee(s) ((shall)) will be established in
the current fee schedule adopted by Resolution of the Board
of Directors of ORCAA.

Table 3.3: Additional NOC Processing Fees

Fee-Eligible Item

Description

NOC Application Assistance

Direct technical assistance completing an NOC application, including, but not lim-
ited to calculating emissions, filling out standard forms, determining applicable
requirements, completing a BACT analysis, performing an air toxics screening
analysis pursuant to chapter 173-460 WAC, or selecting monitoring equipment. An
NOC Application Assistance fee may only be assessed if the fee rate is disclosed to
the applicant and applicant requests such assistance in writing.

[19]
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Fee-Eligible Item

Description

Work Exceeding Base-Fee Hours

Direct work attributed to processing an NOC application ((irexeess-of)) more than
the sum of applicable base-fee hours stated in the Notice of construction Fee Sched-
ule for each piece of equipment or process subject to an NOC.

State Environmental Policy Act (SEPA)

SEPA-related work such as reviewing Environmental Checklists, making threshold
determinations, preparing Determinations of Nonsignificance (DNS) and other
SEPA-related reports.

Public Noticing Work directly associated with issuing public notice pursuant to WAC 173-400-171
and Rule 6.1.3 ((fe})) of ORCAA's Regulations. Associated work includes issuing
a press release if warranted, copying, and posting the written Preliminary Determi-
nation for public viewing, and reviewing and responding to comments.

Public Hearing Work associated with conducting a public hearing including, but not limited to,

preparation of summary materials, copying, issuing hearing notice, conducting the
hearing, and responding to comments

Reviser's note: RCW 34.05.395 requires the use of underlining and deletion marks to indicate amendments to existing rules. The rule published above
varies from its predecessor in certain respects not indicated by the use of these markings.

Reviser's note: The typographical errors in the above section occurred in the copy filed by the agency and appear in the Register pursuant to the require-

ments of RCW 34.08.040.

AMENDATORY SECTION
RULE 3.4 OUTDOOR BURNING PERMIT FEES

The applicable fee(s) for the following Permits ((shaH))
will be established in the current fee schedule adopted by
Resolution of the Board of Directors of ORCAA.

(a) The fee for an Agricultural Burn Permit is specified
in the Outdoor Burning Fee Schedule.

(b) The fee for a Land Clearing Burn Permit is specified
in the Outdoor Burning Fee Schedule. The fees ((shal-be-suf-
fietent-to)) must cover the direct and indirect cost of the Land
Clearing Burn Permit program and ((shal)) will be deter-
mined through a workload-driven process.

AMENDATORY SECTION
RULE 3.5 ASBESTOS FEES

The applicable fee(s) for Asbestos and Demolition Noti-
fications ((shait)) will be established in the current fee sched-
ule adopted by Resolution of the Board of Directors of
ORCAA.

The fees ((shal-be-sufficientto)) must cover the direct
and indirect ¢((d))ost of the asbestos program and ((shal))
will be determined through a workload-driven process.

AMENDATORY SECTION
RULE 3.6 NOTICE OF INTENT TO OPERATE FEES

(a) The submittal of a Notice of Intent to Operate (NOI)
((shall)) must be accompanied by the appropriate fees as
specified in the Notice of Intent Fee Schedule.

(b) The applicable fee(s) ((shall)) will be established in
the current fee schedule adopted by Resolution of the Board
of Directors of ORCAA.

(¢) The Agency's fees ((shall-be—suffietent—te)) must
cover the direct and indirect costs of the NOI application pro-
cess and ((shal)) will be determined through a workload-
driven process.

AMENDATORY SECTION
RULE 4.1 REGISTRATION REQUIRED

Proposed

(a) All stationary sources within the jurisdiction of the
Agency, except for any stationary sources required to obtain
an air operating permit under chapter 173-401 WAC, ((shalt))
must be registered with the Agency. Notwithstanding the
exemptions provided in Rule 4.1(b), the following stationary
sources ((shal)) must be registered with the Agency:

(1) Any stationary source subject to a standard under
New Source Performance Standards, 40 CFR Part 60, except;
New Residential Wood Heaters (Subpart AAA); Kraft Pulp
Mills (Subpart BB); and Primary Aluminum Reduction
Plants (Subpart S);

(2) Any stationary source subject to a performance stan-
dard under National Emission Standards for Hazardous Air
Pollutants, 40 CFR Part 61((-82)), except for asbestos demo-
lition and renovation projects subject to 40 CFR Part
61((+45)) Subpart M;

(3) Any stationary source subject to a performance stan-
dard under National Emission Standards for Hazardous Air
Pollutants for Source Categories, 40 CFR Part 63((2));

(4) Any stationary source that includes equipment or
control equipment subject to an Approval Order issued by the
Agency.

(b) The following stationary sources are exempt from
registration requirements under Regulation 4. All stationary
sources exempt from registration under Regulation 4 are still
required to comply with other applicable air pollution
requirements.

Maintenance/construction:

(1) Cleaning and sweeping of streets and paved surfaces;

(2) Concrete application, and installation;

(3) Dredging wet spoils handling and placement;

(4) Paving application and maintenance, excluding
asphalt plants;

(5) Plant maintenance and upkeep activities (grounds
keeping, general repairs, routine housekeeping, routine plant
painting, welding, cutting, brazing, soldering, plumbing,
retarring roofs, etc.);

(6) Plumbing installation and plumbing protective coat-
ing application associated with plant maintenance activities;
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(7) Roofing application;

(8) Insulation application and maintenance, excluding
products for resale;

(9) Janitorial services and consumer use of janitorial
products;

(10) Asphalt laying equipment including asphalt-roofing
operations (not including manufacturing or storage);

(11) Blast cleaning equipment that uses a suspension of
abrasives in liquid water;

(12) Spray painting or blasting equipment used at tempo-
rary locations to clean or paint bridges, water towers, build-
ings, or similar structures.

Storage tanks:

(13) Lubricating oil storage tanks except those facilities
that are wholesale or retail distributors of lubricating oils;

(14) Polymer tanks and storage devices and associated
pumping and handling equipment, used for solids dewatering
and flocculation;

(15) Storage tanks, reservoirs, pumping and handling
equipment of any size containing soaps, vegetable oil, grease,
animal fat, and nonvolatile aqueous salt solutions;

(16) Process and white-water storage tanks;

(17) Storage tanks and storage vessels, with lids or other
appropriate closure and less than 260-gallon capacity (35 cu
ft);

(18) Storage tanks of a capacity of 10,000 gallons or less,
with lids or other appropriate closure, used for the storage of
materials containing organic compounds, but not for use with
materials containing toxic air pollutants (as defined in chap-
ter 173-460 WAC);

(19) Storage tanks of a capacity of 40,000 gallons or less,
with lids or other appropriate closure, used for storage of
organic compounds, but not for use with materials containing
toxic air pollutants (as defined in chapter 173-460 WAC),
with a true vapor pressure less than 0.01 kPa (0.002 psia)
(0.0001 atm);

(20) Storage tanks of a capacity of 40,000 gallons or less
used for the storage of butane, propane, or liquefied petro-
leum gas;

(21) Tanks, vessels, and pumping equipment, with lids
or other appropriate closure for storage or dispensing of aque-
ous solutions of inorganic salts, bases, and acids;

(22) Storage tanks used exclusively for storage of diesel
fuel;

(23) Loading and unloading equipment used exclusively
for the storage tanks exempted under this rule.

Combustion:

(24) Fuel burning equipment (not including incinerators)
that:

(i) is used solely for a private dwelling serving five fam-
ilies or less; or

(ii) has a maximum heat input rate of 5 MMBtu/hr or less
if burning natural gas, propane, or LPG; or

(iii) has a maximum heat input rate of 0.5 MMBtu/hr or
less if burning waste-derived fuels; or

(iv) has a maximum heat input rate of 1 MMBtu/hr or
less if burning recycled or used oil per the requirements of
RCW 70A.((94))15.((6+6))4510; or
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(v) has a maximum heat input rate of 1 MMBtu/hr or less
if burning any other type of fuel and with less than or equal to
0.05% sulfur by weight.

(25) All stationary gas turbines with a rated heat input
((=<)) less than 10 million Btu per hour.

(26) Stationary internal combustion engines having rated
capacity:

(i) ((<)) Less than 50 horsepower output; or

(ii) ((<)) less than 500 horsepower and used only for
standby emergency power generation.

(27) ((AHn))Nonroad engines ((subjeetto-40-CERPart
£9)).

Material handling:

(28) Storage and handling of water-based lubricants for
metal working where organic content of the lubricant is ((<))
less than 10%;

(29) Equipment used exclusively to pump, load, unload,
or store high boiling point organic material in tanks less than
one million gallons, material with initial atmospheric boiling
point not less than 150°C or vapor pressure not more than 5
mm Hg @21°C, with lids or other appropriate closure.

Water treatment:

(30) Septic sewer systems, not including active wastewa-
ter treatment facilities;

(31) NPDES permitted ponds and lagoons used solely
for ((the-purpese-of)) settling suspended solids and skimming
of oil and grease;

(32) De-aeration (oxygen scavenging) of water where
toxic air pollutants as defined in chapter 173-460 WAC are
not emitted;

(33) Process water filtration system and demineralizer
vents;

(34) Sewer manholes, junction boxes, sumps and lift sta-
tions associated with wastewater treatment systems;

(35) Demineralizer tanks;

(36) Alum tanks;

(37) Clean water condensate tanks;

(38) Oil/water separators, except those at petroleum
refineries;

(39) Equipment used exclusively to generate ozone and
associated ozone destruction equipment for the treatment of
cooling tower water or for water treatment processes;

(40) Municipal sewer systems, including wastewater
treatment plants and lagoons with a design capacity of one
million gallons per day or less, ((previded-that)) if they do not
use anaerobic digesters, chlorine disinfections or sewer
sludge incinerators.

Environmental chambers and laboratory equipment:

(41) Environmental chambers and humidity chambers
not using toxic air pollutant gases, as regulated under chapter
173-460 WAC;

(42) Gas cabinets using only gases that are not toxic air
pollutants regulated under chapter 173-460 WAC;

(43) Laboratory fume hoods;

(44) Laboratory calibration and maintenance equipment.

Monitoring/quality assurance/testing:

(45) Equipment and instrumentation used for quality
control/assurance or inspection purpose;

(46) Hydraulic and hydrostatic testing equipment;

(47) Sample gathering, preparation and management;

Proposed



WSR 21-21-112

(48) Vents from continuous emission monitors and other
analyzers.

Miscellaneous:

(49) Single-family residences and duplexes;

(50) Plastic pipe welding;

(51) Primary agricultural production activities including
soil preparation, planting, fertilizing, weed and pest control,
and harvesting;

(52) Insecticide, pesticide, or fertilizer spray equipment;

(53) Comfort air conditioning;

(54) Flares used to indicate danger to the public;

(55) Natural and forced air vents and stacks for bath-
room/toilet activities;

(56) Personal care activities including establishments
like beauty salons, beauty schools, and hair cutting establish-
ments;

(57) Recreational fireplaces including the use of barbe-
cues, campfires, and ceremonial fires;

(58) Tobacco smoking rooms and areas;

(59) Noncommercial smokehouses;

(60) Blacksmith forges for single forges;

(61) Vehicle maintenance activities, not including vehi-
cle surface coating;

(62) Vehicle or equipment washing;

(63) Wax application;

(64) Oxygen, nitrogen, or rare gas extraction and lique-
faction equipment not including internal and external com-
bustion equipment;

(65) Ozone generators and ozonation equipment;

(66) Ultraviolet curing processes, to the extent that toxic
air pollutant gases as defined in chapter 173-460 WAC are
not emitted;

(67) Electrical circuit breakers, transformers, or switch-
ing equipment installation or operation;

(68) Pneumatically operated equipment, including tools
and hand-held applicator equipment for hot melt adhesives;

(69) Fire((-))fighting and similar safety equipment and
equipment used to train fire fighters;

(70) Production of foundry sand molds, unheated and
using binders less than 0.25% free phenol by sand weight;

(71) Natural gas pressure regulator vents, excluding
venting at oil and gas production facilities and transportation
marketing facilities;

(72) Solvent cleaners less than 10 square feet air-vapor
interface with solvent vapor pressure not more than 30 mm
HG @21°C, and not containing toxic air pollutants (as
defined in chapter 173-460 WAC);

(73) Surface coating, aqueous solution or suspension
containing ((<)) less than 1% (by weight) VOCs, and/or toxic
air pollutants as defined in chapter 173-460 WAC;

(74) Cleaning and stripping activities and equipment
using solutions having ((<)) less than 1% VOCs (by weight);
on metallic substances, acid solutions are not exempt;

(75) Dip coating operations, using materials less than 1%
VOCs (by weight) and/or toxic air pollutants as defined in
chapter 173-460 WAC;

(76) Laundry dryers, extractors or tumblers used exclu-
sively for the removal of water from fabric;

(77) Residential composting facilities;
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(78) Restaurants and other retail food preparing estab-
lishments;

(79) Routing, turning, carving, cutting, and drilling
equipment used for metal, wood, plastics, rubber, leather, or
ceramics;

(80) Steam cleaning equipment used exclusively for
office or residential housekeeping;

(81) Vacuum cleaning systems used exclusively for
office or residential housekeeping;

(82) Vacuum producing devices used in laboratory oper-
ations and vacuum producing devices that do not remove or
convey air contaminants from or to another source;

(83) Vents used exclusively for:

(i) Sanitary or storm drainage systems; or

(ii) Safety valves.

(84) Washing or drying equipment used for products fab-
ricated from metal or glass, if no volatile organic material is
used in the process;

(85) Welding, brazing or soldering equipment;

(86) Coffee roaster with a design capacity less than 10
pounds per batch;

(87) Bark and soil screening operations;

(88) Portable sand and gravel plants and crushed stone
plants with a cumulative rated capacity of all crushers less
than or equal to 150 tons per hour;

(89) Fixed sand and gravel plants and crushed stone
plants with a cumulative rated capacity of all crushers less
than or equal to 25 tons per hour;

(90) Any portable stationary source approved by the

Agency for temporary operation at a single ((temperary))
location((s)).

AMENDATORY SECTION
RULE 4.2 REGISTRATION PROGRAM

(a) Program purpose. As authorized by RCW 70A.((94))
15.((#454))2200, the Agency's registration program is a pro-
gram to develop and maintain a current and accurate record
of stationary sources. Information collected through the reg-
istration program is used to evaluate the effectiveness of air
pollution control strategies and to verify stationary source
compliance with applicable air pollution requirements.

(b) Program components. The components of the
Agency's registration program ((shall)) include:

(1) Initial notification and annual or other periodic
reports from owners of stationary sources providing the
information described in Rule 4.3.

(2) On-site inspections necessary to verify compliance
with applicable air pollution control requirements and/or to
supplement information provided by owners of stationary
sources pursuant to the requirements of Rule 4.3.

(3) Maintenance of computers and software used to com-
pile and retrieve information provided by owners of station-
ary sources relating to air contaminant emissions and compli-
ance with air pollution control requirements.

(4) Compilation of emission inventory reports and com-
putation of emission reduction credits from information pro-
vided by owners of stationary sources pursuant to the require-
ments of Rule 4.3.
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(5) Staff review, including engineering analysis for accu-
racy and correctness, of information provided by owners of
stationary sources pursuant to the requirements of Rule 4.3.

(6) Clerical and other office support provided by the
Agency in direct support of the registration program.

(7) Administrative support provided in directly carrying
out the registration program.

(8) Assessment and collection of annual registration fees
from all stationary sources requiring registration in accor-
dance with Rule 3.1.

AMENDATORY SECTION

RULE 4.3 REQUIREMENTS FOR STATIONARY SOURCES SUB-
JECT TO REGISTRATION

(a) The owner or operator of any stationary source sub-
ject to registration under Rule 4.1 ((shall)) must register the
stationary source by submitting an initial notification to the
Agency of its existence within 30 days from:

(1) Commencement of operation of any new or recom-
missioned stationary source including those sources subject
to prior approval by the Agency through a Notice of Con-
struction under Rule 6.1; or,

(2) Change in ownership of an existing registered sta-
tionary source.

(b) Initial notification ((shalt)) must include the follow-
ing information:

(1) Owner name, address, and phone number;

(2) Source location;

(3) Name, address, and phone number of on-site contact
person;

(4) Identification and brief description in terms of type,
location and size or capacity, of each stationary source sub-
ject to registration;

(5) Date each stationary source was constructed,
installed, or established;

(6) Date each stationary source commenced operation;

(7) If subject to pre-construction review and approval by
the Agency, the date of the approval and Notice of Construc-
tion application number.

(c) Owners or operators of any stationary source subject
to registration ((shatl)) must, upon request by the Agency,
make annual and/or periodic reports to the Agency regarding
emission sources, types and amounts of raw materials and
fuels used, types, amounts and concentrations of air contam-
inants emitted, data on emissions units and control devices,
data on emission points, and any other information directly
related to the registration program as requested by the
Agency.

(d) Annual and periodic reports as required by the
Agency pursuant to Rule 4.3(c) ((shall)) must be made by the
owner or lessee of the stationary source, or an agent, on forms
provided by the Agency or in an Agency approved format.
The owner of the stationary source ((shal-be)) is responsible
for completion and submittal of the annual or periodic report
within thirty (30) days of receipt of the request and forms
provided by the Agency. The owner of the stationary source
((shall-be)) is responsible for the completeness and correct-
ness of the information submitted.
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(e) The owner or operator ((shal)) must notify the
Agency of any changes in the following administrative infor-
mation within 30 days from the change taking place:

(1) Owner name, address, and phone number;

(2) Name, address, and phone number of on-site contact
person;

(3) Process or equipment changes resulting in an
increase in emissions. ((previded-thate))Changes requiring
prior approval by the Agency through a Notice of Construc-
tion (NOC) or requiring submittal of a Notice of Intent to
Operate (NOI) application ((shall)) must also comply with
the requirements of Rule 6.1 and 6.4 respectively; and,

(4) Any permanent shut down or decommissioning of a
stationary source.

(f) Each notification or report required under this rule
((shall)) must be signed by the owner or operator of the sta-
tionary source, or by the agent appointed by the owner.

(g) The Agency may require the owner or operator of a
stationary source develop and implement an Operations and
Maintenance (O&M) plant to assure compliance with the
applicable air regulations and standards. When required, a
copy of the plan must be retained at the facility where the sta-
tionary source is located and must be available to the Agency

for inspection. ((Aeeording-to-the-schedulesetforth-below;
it bi ;

. a . -:“‘:‘ € .. -‘ H tah
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ary-seuree-isloeated;and;

emisstons-and-odors:))

(h) Owners or operators of stationary sources subject to
registration ((shal)) will be classified ((aeeerdingte)) per
Rule 4.4 and ((shalt)) must pay annual registration fees pur-
suant to Rule 3.1.

AMENDATORY SECTION
RULE 4.4 CLASSIFICATION OF SOURCES REQUIRED TO REGIS-
TER WITH AGENCY

All sources requiring registration pursuant to Rule 4.1
((shal)) will be classified in one of the registration

Table 4.4b: Registration Class((es))ification (RC)
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class((es))ifications listed in Table 4.4b. A source will be
placed in the most appropriate classification as determined by

the Agency. ((Ferpurpeses-of)) To determine classification,
the pollutants listed in Table 4.4a will be considered.

Table 4.4a: Pollutants

Total Suspended Particulates (TSP)
Sulfur Oxides (SOx)

Nitrogen Oxides (NOx)

Volatile Organic Compounds (VOC)
Carbon Monoxide (CO)

Toxic Air Pollutants (TAP)

CLASSIFICATION RCI - Any source that has an effective Synthetic Minor Order issued pursuant to WAC 173-400-091.

CLASSIFICATION RC2 - Any source with a potential to emit 30 tons or more per year of any combination of pollutants listed in

Table 4.4a.
CLASSIFICATION RC3 - Any source with a potential to emit 10 tons or more per year of any combination of pollutants listed in
Table 4.4a.
CLASSIFICATION RC4 - Any source, with a potential to emit 5 tons or more per year of any combination of pollutants listed in
Table 4.4a.
CLASSIFICATION RC5 - Any source with a potential to emit less than 5 tons per year of any combination of pollutants listed in
Table 4.4a.
REPEALED ((P9))ECY), ((shall)) will administer an air operating per-

PORARYPORTABLE-SOULREES)

. : ; . ‘ M
underRule 6-+-7.))

AMENDATORY SECTION
RULE 5.1 OPERATING PERMIT PROGRAM

(a) Purpose. The purpose of this rule is to provide for a
comprehensive operating permit program consistent with the
requirements of Title V of the Federal Clean Air Act Amend-
ments of 1990 and its implementing regulation 40 CFR Part
70, and RCW 70A.((94))15.((364))2260 and its implement-
ing regulation chapter 173-401 WAC.

(b) Commitment to administer the program. ((Olympte
Region-CleanAdrAgeney())The Agency((3)), provided full
or partial delegation by the US Environmental Protection
Agency (EPA) and the Washington Department of Ecology

Proposed

mit program for the Agency's jurisdiction in accordance with
Title V of the Federal Clean Air Act Amendments of 1990
and its implementing regulation 40 CFR Part 70, and RCW
70A.((94))15.((+61+))2260 and its implementing regulation
chapter 173-401 WAC.

(¢) Applicability. The provisions of this rule apply to all
sources subject to the requirements of chapter 173-401 WAC.

(d) Compliance. It ((shal-be)) is unlawful for any person
to cause or allow the operation of any source subject to the
requirements of chapter 173-401 WAC without complying
with the provisions of chapter 173-401 WAC and any permit
issued under its authority.

AMENDATORY SECTION
RULE 5.2 (RESERVED) ((EFASSHICAHON-OF-SOUREES
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ToxicAirPoll
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AMENDATORY SECTION
RULE 5.3 RESTRICTING THE POTENTIAL TO EMIT

A service-based fee, in addition((a})) to annual registra-
tion or operating permit fees, ((shalt)) will be assessed to
those sources applying to the Agency for approval of enforce-
able conditions that restrict the sources' potential to emit,
making the source a minor source and not subject to an oper-
ating permit. Fees for restricting a sources' potential to emit
((shatl)) will be assessed ((accordingte)) per Regulation 3,
Rule 3.3. The Agency ((shall)) assesses the fee based on only
those emissions units affected by the enforceable condition as
proposed by the applicant.

AMENDATORY SECTION
REGULATION 6 - REQUIRED PERMITS AND NOTIFICATIONS
RULE 6.1 NOTICE OF CONSTRUCTION REQUIRED

(a) Approval of a Notice of Construction (NOC) Appli-
cation required. It ((shalt-be)) is unlawful for any person to
cause or allow the following actions unless a Notice of Con-
struction application has been filed with and approved by the
Agency, except for those actions involving stationary sources
excluded under Rule 6.1 (b) and (c):

(1) Construction, installation, or establishment of any
stationary source;

(2) Modification to any existing stationary source; or,

(3) Replacement or substantial alteration of emission
control technology installed on an existing stationary source.

(b) Exemption provided Notice of Intent to Operate
(NOI). An NOC application and ((prier)) approval by the
Agency is not required prior to construction, installation,
establishment, or modification of the stationary sources listed
in Rule 6.4 ((belew;)) if a complete Notice of Intent to Oper-
ate is filed with the Agency per that section. ((Preeeduresfer

D-TFemperary Portable-Stationary-Seurces—Femperary
bl ) hat have ] ousl

T} et d velvet] Lofas
H-vaperrecoverysystent))

(c) Categorical Exemptions. An NOC application and
prior approval by the Agency is not required prior to con-
struction, installation, establishment, or modification of sta-
tionary sources in the following stationary source categories,
if sufficient records are kept documenting the exemption:

Maintenance/construction:

(1) Cleaning and sweeping of streets and paved surfaces;

(2) Concrete application, and installation;

(3) Dredging wet spoils handling and placement;

(4) Paving application and maintenance, excluding
asphalt plants;

(5) Plant maintenance and upkeep activities (grounds
keeping, general repairs, routine housekeeping, routine plant
painting, welding, cutting, brazing, soldering, plumbing,
retarring roofs, etc.);

(6) Plumbing installation and plumbing protective coat-
ing application associated with plant maintenance activities;

(7) Roofing application;

(8) Insulation application and maintenance, excluding
products for resale;
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(9) Janitorial services and consumer use of janitorial
products;

(10) Asphalt laying equipment including asphalt-roofing
operations (not including manufacturing or storage);

(11) Blast cleaning equipment that uses a suspension of
abrasive in liquid water;

(12) Spray painting or blasting equipment used at tempo-
rary locations to clean or paint bridges, water towers, build-
ings, or similar structures.

Storage Tanks:

(13) Lubricating oil storage tanks except those facilities
that are wholesale or retail distributors of lubricating oils;

(14) Polymer tanks and storage devices and associated
pumping and handling equipment, used for solids dewatering
and flocculation;

(15) Storage tanks, reservoirs, pumping and handling
equipment of any size containing soaps, vegetable oil, grease,
animal fat, and nonvolatile aqueous salt solutions;

(16) Process and white-water storage tanks;

(17) Storage tanks and storage vessels, with lids or other
appropriate closure and less than 260-gallon capacity (35 cu
ft);

(18) Gasoline storage tanks less than 2,000 gallons stor-
age capacity;

(19) Gasoline dispensing facilities with a cumulative
gasoline storage capacity of less than 10,000 gallons;

(20) Storage tanks of a capacity of 10,000 gallons or less,
with lids or other appropriate closure, and for the storage of
materials containing organic compounds, but not for use with
materials containing toxic air pollutants (as defined in chap-
ter 173-460 WAC);

(21) Storage tanks of a capacity of 40,000 gallons or less,
with lids or other appropriate closure, used for the storage of
organic compounds, but not for use with materials containing
toxic air pollutants (as defined in chapter 173-460 WAC),
with a true vapor pressure less than 0.01 kPa (0.002 psia)
(0.0001 atm);

(22) Storage tanks of a capacity of 40,000 gallons or less
used for the storage of butane, propane, or liquefied petro-
leum gas;

(23) Tanks, vessels, and pumping equipment, with lids
or other appropriate closure for storage or dispensing of aque-
ous solutions of inorganic salts, bases, and acids.

(24) Storage tanks used exclusively for storage of diesel
fuel;

(25) Loading and unloading equipment used exclusively
for the storage tanks exempted under this rule.

Combustion:

(26) Fuel burning equipment (not including incinerators)
that:

(i) is used solely for a private dwelling serving five fam-
ilies or less; or

(ii) has a maximum heat input rate of 5 MMBtu/hr or less
if burning natural gas, propane, or LPG; or

(iii) has a maximum heat input rate of 0.5 MMBtu/hr or
less if burning waste-derived fuels; or

(iv) has a maximum heat input rate of 1 MMBtu/hr or
less if burning recycled or used oil per the requirements of
RCW 70A.((94))15.((6+6))4510; or
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(v) has a maximum heat input rate of 1 MMBtu/hr or less
if burning any other type of fuel and with less than or equal to
0.05% sulfur by weight.

(27) All stationary gas turbines with a rated heat input
((=<)) less than 10 million Btu per hour.

(28) Stationary internal combustion engines having rated
capacity:

(i) ((<)) less than 50 horsepower output; or

(ii) ((<)) less than 500 horsepower and used only for
standby emergency power generation.

(29) ((AHn))Nonroad engines ((subjeet-to40-CFRPart
89)).

Material handling:

(30) Storage and handling of water-based lubricants for
metal working where organic content of the lubricant is ((<))
less than 10%;

(31) Equipment used exclusively to pump, load, unload,
or store high boiling point organic material in tanks less than
one million gallons, material with initial atmospheric boiling
point not less than 150°C or vapor pressure not more than 5
mm Hg @ 21°C, with lids or other appropriate closure.

Water treatment:

(32) Septic sewer systems, not including active wastewa-
ter treatment facilities;

(33) NPDES permitted ponds and lagoons used solely
for ((the-purpese-ef)) settling and suspended solids and skim-
ming of oil and grease;

(34) De-aeration (oxygen scavenging) of water where
toxic air pollutants as defined in chapter 173-460 WAC are
not emitted;

(35) Process water filtration system and demineralizer
vents;

(36) Sewer manholes, junction boxes, sumps and lift sta-
tions associated with wastewater treatment systems (does not
include engines);

(37) Demineralizer tanks;

(38) Alum tanks;

(39) Clean water condensate tanks;

(40) Oil/water separators, except those at petroleum
refineries;

(41) Equipment used exclusively to generate ozone and
associated ozone destruction equipment for the treatment of
cooling tower water or for water treatment processes.

(42) Municipal sewer systems, including wastewater
treatment plants and lagoons with a design capacity of one
million gallons per day or less((;previded-thatthey-do-notuse

biedi ehlorine disinfeeti ]
Hetnerators)).

Environmental chambers and laboratory equipment:

(43) Environmental chambers and humidity chambers
not using toxic air pollutant gases, as regulated under chapter
173-460 WAC;

(44) Gas cabinets using only gases that are not toxic air
pollutants regulated under chapter 173-460 WAC;

(45) Installation or modification of a single laboratory
fume hood;

(46) Laboratory calibration and maintenance equipment.

Monitoring/quality assurance/testing:

(47) Equipment and instrumentation used for quality
control/assurance or inspection purposes;
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(48) Hydraulic and hydrostatic testing equipment;

(49) Sample gathering, preparation and management;

(50) Vents from continuous emission monitors and other
analyzers.

Miscellaneous:

(51) Single-family residences and duplexes;

(52) Plastic pipe welding;

(53) Primary agricultural production activities including
soil preparation, planting, fertilizing, weed and pest control,
and harvesting;

(54) Insecticide, pesticide, or fertilizer spray equipment;

(55) Comfort air conditioning;

(56) Flares used to indicate danger to the public;

(57) Natural and forced air vents and stacks for bath-
room/toilet activities;

(58) Personal care activities including establishments
like beauty salons, beauty schools, and hair cutting establish-
ments;

(59) Recreational fireplaces including the use of barbe-
cues, campfires, and ceremonial fires;

(60) Tobacco smoking rooms and areas;

(61) Noncommercial smokehouses;

(62) Blacksmith forges for single forges;

(63) Vehicle maintenance activities, not including vehi-
cle surface coating;

(64) Vehicle or equipment washing;

(65) Wax application;

(66) Oxygen, nitrogen, or rare gas extraction and lique-
faction equipment not including internal and external com-
bustion equipment;

(67) Ozone generators and ozonation equipment;

(68) Ultraviolet curing processes, to the extent that toxic
air pollutant gases as defined in chapter 173-460 WAC are
not emitted;

(69) Electrical circuit breakers, transformers, or switch-
ing equipment installation or operation;

(70) Pneumatically operated equipment, including tools
and hand-held applicator equipment for hot melt adhesives;

(71) Fire fighting and similar safety equipment and
equipment used to train fire fighters;

(72) Production of foundry sand molds, unheated and
using binders less than 0.25% free phenol by sand weight;

(73) Natural gas pressure regulator vents, excluding
venting at oil and gas production facilities and transportation
marketing facilities;

(74) Solvent cleaners less than 10 square feet air-vapor
interface with solvent vapor pressure not more than 30 mm
Hg @21°C, and not containing toxic air pollutants (as
defined in chapter 173-460 WAC);

(75) Surface coating, aqueous solution or suspension
containing ((<)) less than 1% (by weight) VOCs, and/or toxic
air pollutants as defined in chapter 173-460 WAC;

(76) Cleaning and stripping activities and equipment
using solutions having ((<)) less than 1% VOCs (by weight);
on metallic substances, acid solutions are not exempt;

(77) Dip coating operations, using materials less than 1%
VOCs (by weight) and/or toxic air pollutants as defined in
chapter 173-460 WAC.

(78) Laundry dryers, extractors or tumblers used exclu-
sively for the removal of water from fabric;
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(79) Residential composting facilities;

(80) Restaurants and other retail food preparing estab-
lishments;

(81) Routing, turning, carving, cutting, and drilling
equipment used for metal, wood, plastics, rubber, leather, or
ceramics;

(82) Steam cleaning equipment used exclusively for that
purpose;

(83) Vacuum cleaning systems used exclusively for
office or residential housekeeping;

(84) Vacuum producing devices used in laboratory oper-
ations and vacuum producing devices that no not remove or
convey air contaminants from or to another source;

(85) Vents used exclusively for:

(i) Sanitary or storm drainage systems; or

(ii) Safety valves

(86) Washing or drying equipment used for products fab-
ricated from metal or glass, if no volatile organic material is
used in the process.

(87) Welding, brazing, or soldering equipment;

(88) Coffee roasters with a design capacity less than 10
pounds per batch;

(89) Bark and soil screening operations;

(90) Portable sand and gravel plants and crushed stone
plants with a cumulative rated capacity of all initial crushers
less than or equal to 150 tons per hour;

(91) Fixed sand and gravel plants and crushed stone
plants with a cumulative rated capacity of all initial crushers
less than or equal to 25 tons per hour.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION
RULE 6.1.1 RESERVED ((Notice-of-Intent-to-Operate

Foril pired-to submit e notiec of
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AMENDATORY SECTION
Rule 6.1.2 Application Processing

(a) Application certification. All NOC applications
((shall)) must be signed by the applicant or owner, who may
be required to submit evidence of their authority.

(b) Completeness determination. Within thirty (30) days
after receiving an NOC application, the Agency ((sheH)) will
either notify the applicant in writing that the application is
complete or notify the applicant in writing of all additional
information necessary to complete the application. Complete
applications ((shaH)) must include:

(1) Any standard NOC form of the Agency that is appli-
cable to the proposed stationary source or modification;

(2) An Environmental Checklist consistent with require-
ments in WAC 197-11-315 of the State Environmental Policy
Act (SEPA), for any one of the following:

(i) A Determination of Non-significance (DNS) in accor-
dance with WAC 197-11-340;

(ii) A Mitigated Determination of Non-significance
(MDNS) in accordance with WAC 197-11-350; or,

(iii) Written statement by the applicant claiming that the
proposed stationary source or modification is categorically
exempt from SEPA.

(3) When applicable, all information required for review
under WAC 173-400-117 and WAC 173-400-((+44+))700
through 750 and WAC 173-400-800 through 860;

(4) NOC processing fees in accordance with Rule 3.3 (b)
and (c); and,

(5) Any additional information requested by the Agency
that is necessary to make the determinations required under
Rule 6.1.4.

(¢) Timeframe for Public Involvement:

(1) For NOC applications subject to a mandatory public
comment period pursuant to Rule 6.1.3(b), the Agency
((shal)) will issue a Preliminary Determination within 60
days from receipt of a complete application followed by a
public comment period in accordance with Rule 6.1.3(c).

(2) For all other NOC applications, the Agency will post
a public comment period in accordance with Rule 6.1.3(a)
within 30 days from receipt of an application.

(d) Final determination schedule. Final Determination
on an application subject to a mandatory public comment
period in accordance with Rule 6.1.3(b) ((shal)) will be
made as promptly as possible after close of the public com-
ment period. Final Determination on all other applications
((shal)) will be made within sixty (60) days of receipt of a
complete NOC application.

(e) Approval. A final determination to approve an NOC
application and an "Order of Approval," setting forth the con-
ditions of approval, ((shall)) will be issued, and served as pro-
vided for in these Regulations, provided the following condi-
tions are met:

(1) A complete application in accordance with Rule 6.1.2
(b) was received by the Agency;

(2) The application verifies to the Agency that the appli-
cable new source review requirements in Rule 6.1.4 have
been met;

(3) Application processing fees in accordance with Rule
3.3 have been paid;
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(4) The application includes an environmental checklist
and other documents that verify compliance with the State
Environmental Policy Act;

(5) Applicable public involvement requirements in Rule
6.1.3 have been met; and,

(6) The NOC has been signed by the Executive Director
of the Agency or an authorized representative.

(f) Denial. If the Agency determines that a proposed
project subject to approval of an NOC application does not
meet the applicable approval requirements in Rule 6.1.((4))3,
then a final determination to deny approval and an Order to
Deny Construction ((shall)) will be issued and served as pro-
vided for in these Regulations. Any Order to Deny Construc-
tion ((shall)) must:

(1) Be in writing;

(2) Set forth the objections in detail ((with—referenee))
regarding ((te)) the specific law or rule or rules of these Reg-
ulations that will not be met by the proposed project; and,

(3) ((Shall)) Must be signed by the Executive Director of
the Agency or an authorized representative.

(g) Scope of review of modifications. New source
review of a modification to an existing stationary source
((shal-be)) is limited to the emission unit proposed to be
modified, and the air contaminants whose emissions would
increase because ((as-aresult)) of the action; provided, how-
ever, that review of a major modification must also comply
with applicable major new source review requirements under
Rule 6.1.4(a) and/or Rule 6.1.4(b), as applicable.

(h) Integration with Title V permitting requirements. A
person seeking approval to construct or modify a stationary
source subject to chapter 173-401 WAC may elect to inte-
grate review of the operating permit application or amend-
ment required under RCW 70A.((94))15.((+64))2260 and the
NOC application required by this rule. An NOC application
designated for integrated review ((shall)) will be processed in
accordance with operating permit program procedures and
deadlines in chapter 173-401 WAC. Applications submitted
under WAC 173-400-700 through 750 and WAC 173-400-
800 through 860 ((APSPB-applieationunder WAC173-400-

n N
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seuree-i-a-nonattainment-area)) must also comply with pub-
lic involvement requirements of Rule 6.1.3 and WAC 173-
400-171.

(i) Professional((-))Engineer((-)) review and sign-off.
Every final determination on an NOC application ((shal))
must be reviewed and signed prior to issuance by a profes-
sional engineer, or staff under the direct supervision of a pro-
fessional engineer ((i-the-employ-oftheAgeney)).

(j) Appeals.

(1) Any order issued pursuant to this Rule may be
appealed to the Pollution Control Hearings Board of the State
of Washington, pursuant to Rule 1.8.

(2) Any order issued or the failure to issue such an order,
((shall)) does not relieve any person from their obligation to
comply with any emission control requirement or with any
other provision of law.

(k) Major NSR obligations of the Agency. If the new sta-
tionary source is a major stationary source, or the change is a
major modification, the Agency ((shath)) will:
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(1) Submit any control technology determination
included in a final order of approval to the RACT/BACT/
LAER clearinghouse maintained by EPA; and

(2) Send a copy of the final approval order to EPA.

(1) Deviations from approved plans. After approval to
construct, install, establish, or modify a stationary source or
air pollution control device is granted, deviations from the
approved plans, drawings, data, and specifications that may
result in changes to air pollutant emission rates, control effi-
ciencies or impacts are not permissible without prior
approval through an NOC application.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION
Rule 6.1.3 Public Involvement

The public ((shelt)) will be afforded an opportunity to
express interest in any Notice of Construction (NOC) appli-
cation prior to approval or denial by the Agency.

(a) Public Notice.

(1) A public interest fact sheet ((shall)) must be pub-
lished on the Agency's ((internet-homepage)) website
announcing the receipt of permit applications and other pro-
posed actions that do not automatically require a public com-
ment period pursuant to Rule 6.1.3(b). Fact sheets ((shal))
must be published on the Agency's ((Iaternethomepage))
webpage for a minimum of fifteen (15) days. ((ln-the-event
that)) If publication ((ef)) to the Agency's ((Internet-homep-
age)) website is not possible, the fact sheet will be published
in a newspaper of general circulation in the area of the pro-
posed action. When published in a newspaper, fact sheets
will be published for a minimum of one (1) day.

(2) The ((gereral)) public ((shall)) must be afforded a
minimum of fifteen (15) days from initial publishing of a fact
sheet to express an interest in a ((partiendar)) permit applica-
tion or proposed decision by responding to the Agency in
writing via letter, fax, or email.

(3) Public interest fact sheets ((shalt)) must include:

(i) The name of the applicant;

(ii) Location of the proposed project;

(iii) A brief project description;

(iv) Agency contact information;

(v) Procedures for submitting comments and the date by
which public comments are due;

(vi) A statement that a public comment period will be
provided if requested by any person, government agency,
group, or the applicant.

(4) Requests for a public comment period ((shal)) must
be submitted to the Agency in writing via letter, fax, or elec-
tronic mail. A public comment period ((shal)) must be pro-
vided pursuant to Rule 6.1.3(c) for any permit application or
proposed action that receives such a request. Any application
or proposed action for which a public comment period is not
requested may be processed without further public involve-
ment.

(5) The Agency ((shal)) must consider comments sub-
mitted in accordance with Rule 6.1.3 (a)(2) provided they are
received prior to close of the comment period specified in the
public interest fact sheet.
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(b) Mandatory public comment period. A public com-
ment period in accordance with Rule 6.1.3(¢c) ((shaHl)) must
be required prior to approval or denial of any NOC applica-
tion if:

(1) The proposed project would cause a significant net
increase in emissions of any air contaminant listed in the fol-
lowing table:

Table 6.1a: Significant Emissions Increase

POTENTIAL

AIR CONTAMINANT TONS/YEAR
Carbon Monoxide (C((e))O) 100.0
Volatile Organic Compounds (VOC) 40.0
Sulfur Dioxide S0, 40.0
Nitrogen Oxides (NO,) 40.0
Particulate Matter (PM) 25.0
Fine Particulate Matter (PM ) 15.0
Lead 0.6
Fluorides 3.0
Sulfuric Acid Mist 7.0
Hydrogen Sulfide (H,S) 10.0
Total Reduced Sulfur (including H,S) 10.0
Total Toxic Air Pollutants (total TAPs) 25.0
(TAPs as listed in chapter 173-460
WAC)
Any single Toxic Air Pollutant (TAP) 10.0
Municipal waste combustor organics 0.0000035
(measured as total tetra-through octa-
chlorinated dibenzo-p-dioxins and
dibenzofurans)
Municipal waste combustor metals 15.0
(measured as PM)
Municipal waste combustor acid gases 40.0
(measured as SO, and hydrogen chlo-
ride)

(2) The applicant requests a limit on the potential to emit
under Rule 6.1.12;

(3) The applicant requests to bank emission reduction
credits;

(4) The proposed project involves refuse burning equip-
ment;

(5) The Executive Director determines that there may be
substantial public interest in the proposal;

((¢6) The-applicantrequests-achange anyconditionof
Lordertl s ir s

5

)

((€H)) (6) The proposed action is to extend the deadline
to begin construction of a major stationary source or major
modification in a nonattainment area;

((68))) (7) A modified or substituted air quality model,
other than a guideline model in Appendix W of 40 CFR Part

Proposed



WSR 21-21-112

51 (in effect on June 1, 2003) was used as part of review
under Rule 6.1.4;

((9))) (8) The action involves an order to determine a
category wide RACT;

(%)) (9) The action involves establishing a compli-
ance schedule or variance;

(D)) (10) The order is to demonstrate the credible
height of a stack which exceeds the GEP formula height and
sixty-five (65) meters, by means of a fluid model or a field
study, or purposes of establishing an emission limitation;

((82))) (11) The action includes an order to authorize a
bubble; or,

((3Y)) (12) A public comment period is requested by
any person, interested governmental agency, group, or the
applicant in accordance with requirements for under Rule
6.1.3(a).

(¢) Public Comment period. If required, a public com-
ment period ((sha)) must be initiated through posting on the
Agency's website for the duration of the public comment
period. The Agency may supplement this method of notifica-
tion by publication of a legal notice in a ((feeal)) newspaper
of daily circulation in the area of proposed action or by other
methods appropriate to notify the local community. The pub-
lic comment period ((shal)) can only be initiated ((enly))
after all information required by the Agency has been submit-
ted and after a Preliminary Determination has been made.
The cost of any supplemental noticing ((previdingtegal
notiee shall)) must be borne by the applicant ((aeeordingto))
per provisions in Rule 3.3. Public notice of any NOC applica-
tion requiring a public comment period ((skall)) must include
the following:

(1) Availability of the NOC application and any written
Preliminary Determination of the Agency in at least one loca-
tion near the proposed project site ((and)) or on the Agency's
((Internethomepage)) website, excluding any confidential
information as provided in Rule 1.6. The Agency's written
Preliminary Determination ((shalt)) must include the conclu-
sions, determinations, and pertinent supporting information
from the Agency's analysis of the effect of the proposed proj-
ect on air quality.

(2) Publication of a legal notice in a newspaper of gen-
eral circulation in the area of the proposed project which pro-
vides:

(i) A brief description of the project;

(ii) Location of the project and location of documents
made available for public inspection;

(iii) The deadline for submitting written comments;

(iv) A statement that any person, interested governmen-
tal agency, group, or the applicant may request a public hear-
ing; and,

(v) A statement that a public hearing may be held if the
Agency determines within a 30-day period that significant
public interest exists; and,

(vi) The date of the close of the public comment period
in the event of a public hearing; and,

(vii) For projects subject to Special protection require-
ments for federal Class I areas in WAC 173-400-117 (5)(c),
the legal notice ((shalt)) must ((either)) explain the permitting
agency's decision or state that an explanation of the decision
appears in the fact sheet for the proposed PSD permit.
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(3) Notice to the US Environmental Protection Agency
Region 10 Regional Administrator.

(d) Extent of public comment period. Unless a public
hearing is held, the public comment period ((shall)) must be a
minimum of thirty days ((the-30-dayperiedfollowing-the
date-the-publie-notice-is-first published)). If a public hearing
is held, the public comment period ((shall)) must extend
through the hearing date and thereafter for such period, if an,
as the notice of public hearing may specify.

(e) Public hearings. The applicant, any interested gov-
ernmental entity, any group, or any person may request a
public hearing within the comment period specified in the
public notice. Any such request ((shal)) must indicate, in
writing, the interest of the entity filing it and why a hearing is
warranted. The Agency may, in its discretion, hold a public
hearing if it determines significant public interest exists. Any
such hearing ((shall)) will be held upon such notice and at a
time and place as the Agency deems reasonable. The Agency
((shall)) must provide at least 30 days prior notice of any
hearing.

(f) Consideration of public comments. No final decision
on any NOC application ((shall)) can be made until all public
comment periods have ended and any comments received in
accordance with requirements for public comments under
Rule 6.1.3 have been considered.

(g) Other requirements of law. Whenever procedures
permitted or mandated by law will accomplish the objectives
of public notice and opportunity for comment, those proce-
dures may be used in lieu of the provisions of this rule (e.g.,
SEPA). This rule does not apply to an application for a
"major modification" or an application for a "major station-
ary source."

(h) Public information. In accordance with Rule 1.6, all
information, except information protected from disclosure
under any applicable law, including, but not limited to, RCW
70A.((94))15.((265))2510, ((shall)) must be available for
public inspection at the agency. This includes copies of
notices of construction applications, orders, and modifica-
tions.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION
Rule 6.1.4 Requirements for Approval

(a) Attainment or Unclassified area requirements. The
following requirements apply to any new stationary source or
modification proposed in an attainment or unclassified area:

(1) The proposed new stationary source or modification
will comply with all applicable new source performance stan-
dards, national emission standards for hazardous air pollut-
ants, national emission standards for hazardous air pollutants
for source categories, emission standards adopted under
chapter 70A.((94))15 RCW and applicable emission stan-
dards in ORCAA's Regulations.

(2) The proposed new stationary source or modification
will employ BACT for all air pollutants not previously emit-
ted or whose emissions would increase because ((as-arestlt))
of the new stationary source or modification.
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(3) Allowable emissions from the proposed new station-
ary source or modification will not delay the attainment date
for an area not in attainment nor cause or contribute to a vio-
lation of any ambient air quality standard. This requirement
will be ((eenstdered-to-be)) met if the projected impact of the
allowable emissions from the proposed new stationary source
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or the projected impact of the increase in allowable emissions
from the proposed modification at any location within a non-
attainment area does not exceed the levels listed in the fol-
lowing table for the pollutants for which the area has been
designated nonattainment:

Table 6.1.b Insignificant Impact Thresholds

Pollutant Annual Average 24-hour Average 8-hour Average 3-hour Average 1-hour Average
CcO - - 0.5 mg/m? - 2.0 mg/m?

SO, 1.0 pg/m? 5.0 pg/m? - 25.0 ug/m’ 30.0 ug/m?
PM; 1.0 pg/m? 5.0 pg/m? - - -

PM, 5 0.3 ug/m? 1.2 ug/m? - - -

NO, 1.0 pg/m? - - - -

An offsetting emission reduction may be used to satisfy
some or all ((efthe)) requirements of this rule.

(4) If the proposed project is subject to WAC 173-400((-
1+44))700 through 750 or WAC 173-400-800 through 860,
Ecology has issued a final ((PSP)) permit under those pro-
grams.

(5) If the proposed new stationary source or the proposed
modification will emit any toxic air pollutants regulated
under chapter 173-460 WAC, the stationary source meets all
applicable requirements of that program.

(b) Nonattainment area requirements. The following
requirements apply to any new stationary source or modifica-
tion proposed in a nonattainment area:

(1) The proposed new stationary source or modification
will comply with all applicable new source performance stan-
dards, national emission standards for hazardous air pollut-
ants, national emission standards for hazardous air pollutants
for source categories, emission standards adopted under
chapter 70A.((94))15 RCW and applicable emission stan-
dards in ORCAA's Regulations.

(2) The proposed new stationary source or modification
will employ BACT for all air contaminants, except that if the
new stationary source is a major stationary source or the pro-
posed modification is a major modification it will achieve
LAER for the air contaminants for which the area has been
designated nonattainment and for which the proposed new
stationary source or modification is major.

(3) The proposed new stationary source or modification
will not cause any ambient air quality standard to be
exceeded, will not violate the requirements for reasonable
further progress established by the Standard Operating Proce-
dures and will comply with Rule 6.1.4 (a)(3) for all air con-
taminants for which the area has not been designated nonat-
tainment.

(4) If the proposed new stationary source is a major sta-
tionary source or the proposed modification is a major modi-
fication, the Agency has determined, based on review of an
analysis performed by the source of alternative sites, sizes,
production processes, and environmental control techniques,
that the benefits of the project significantly outweigh the
environmental and social costs imposed ((as—a—+restlt))
because of its location, construction, or modification.

[31]

(5) If the proposed new stationary source or the proposed
modification is major for the air contaminant for which the
area is designated nonattainment, allowable emissions from
the proposed new stationary source or modification of that air
contaminant are offset by reductions in actual emissions from
existing sources in the nonattainment area. Emission offsets
must be sufficient to ensure that total allowable emissions
from existing major stationary sources in the nonattainment
area, new or modified sources which are not major stationary
sources, and the proposed new or modified stationary source
will be less than total actual emissions from existing sources
(before submitting the application) so as to represent (when
considered together with the nonattainment provisions of sec-
tion 172 of the Federal Clean Air Act) reasonable further
progress. All offsetting emission reductions must satisfy the
following requirements:

(i) The proposed new level of allowable emissions of the
source or emissions unit(s) providing the reduction must be
less than the current level of actual emissions of that source
or emissions unit(s). No emission reduction can be credited
for actual emissions that exceed the current allowable emis-
sions of the source or emissions unit(s) providing the reduc-
tion. Emission reductions imposed by local, state, or federal
regulations, regulatory orders, or permits required by the
Federal Clean Air Act, including the SIP, cannot be credited.

(ii) The emission reductions must provide for a net air
quality benefit. For marginal ozone nonattainment areas, the
total emission of volatile organic compounds or total emis-
sions of nitrogen oxides are reduced by a ratio of 1.1 to 1 for
the area in which the new stationary source or modification is
located. For any other nonattainment area, the emissions off-
sets must provide a positive net air quality benefit in the non-
attainment area. Determinations on whether emissions offsets
provide a positive net air quality benefit will be made in
accordance with the guidelines contained in 40 CFR 51
Appendix S (in effect on July 1, 2000).

(iii) If the offsets are provided by another source, the
reductions in emissions from that source must be federally
enforceable by the time the order of approval for the new or
modified stationary source is effective. An emission reduc-
tion credit issued under WAC 173-400-131 may be used to
satisfy some, or all, of the offset requirements of this rule.
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(6) If the proposed new stationary source is a major sta-
tionary source or the proposed modification is a major modi-
fication, the owner or operator has demonstrated that all
major stationary sources owned or operated by such person
(or by any entity controlling, controlled by, or under common
control with such persons) in Washington are subject to emis-
sion limitations and are in compliance, or on a schedule for
compliance, with all applicable emission limitations and
standards under the Federal Clean Air Act, including all rules
in the SIP.

(7) If the proposed new stationary source or modification
is subject to WAC 173-400-((444+))700 through 750 and
WAC 173-400-800 through 860, Ecology has issued a final
((PSP)) permit under these programs. ((fer-all-aireentami-
nants-subjeet-to-permitting-under WAC173-400-141-))

(8) If the proposed new stationary source or modification
will emit any toxic air pollutants regulated under chapter
173-460 WAC, the source meets all applicable requirements
of that chapter.

(9) If the proposed new stationary source is a major sta-
tionary source within the meaning of WAC 173-400-((H3
))710 or 810, or the proposed modification is a major mod-
ification within the meaning of WAC 173-400-((H3(H))710
or 810, the project meets the special protection requirements
for federal Class I areas in WAC 173-400-117.

Reviser's note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION
Rule 6.1.5 Notice of Completion—Order of Violation

(a) The owner or applicant ((shal)) must notify the
Agency of the completion of construction, installation, estab-
lishment, or modification of a stationary source approved
through an NOC application and, in the case of a new station-
ary source, the date upon which operation will commence.
The Agency may inspect the new or modified stationary
source and may issue an Order of Violation if it is found that
it is not in accord with the approved NOC application or
Order of Approval.

(b) Upon receipt of an Order of Violation, the owner
may appeal the order in accordance with the provisions and
procedures in Rule 1.8 and Rule 2.1 of these Regulations.

(c) The issuance of approval as provided by Rule
6.1.2(e) ((shalh)) does not relieve the owner of the obligation
to comply with the laws or regulations as adopted by this
Agency or prevent the Board or ((Centrel-Officer)) Executive
Director from issuing violation notices as provided by Rule

L3(()(®).

AMENDATORY SECTION
Rule 6.1.6 Time Limit on Approval of Construction

Approval to construct or modify a stationary source
becomes invalid if construction is not commenced within
eighteen months after receipt of the approval, if construction
is discontinued for a period of eighteen months or more, or if
construction is not completed within a reasonable time. The
Agency may extend the eighteen-month period upon a satis-
factory showing that an extension is justified. An extension
for a project operating under a PSD permit must also comply
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with public notice requirements in WAC 173-400-171. This
provision does not apply to the ((time)) period between con-
struction of the approved phases of a phased construction
project. Each phase must commence construction within
eighteen months of the projected and approved commence-
ment date.

Reviser's note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDED SECTION
Rule 6.1.7 RESERVED ((Femporary-Portable-Sonrees

)y Notice-of Intent-to-Operate—The-owner-oroperatorof

AMENDATORY SECTION

Rule 6.1.8 Conditions in Orders of Approval ((Orders))
Enforceable

Failure to comply with any term or condition of an Order
of Approval ((Order)) constitutes a violation of this rule and
is subject to penalties pursuant to RCW 70A.((94))15.((439))
3150 and RCW 70A.((94))15.((434))3160.
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AMENDATORY SECTION
Rule 6.1.9 Work Done Without Approval

((€2))) Where work, for which a Notice of Construction
is required, is commenced, or performed prior to making
application and receiving approval, the ((Centrel-Officer))
Executive Director or an authorized agent may ((eenduet-asn))
investigate((+en)) as part of the Notice of Construction
review. In such a case, an investigation fee, in addition to the
fees of Rule 3.3 ((shal)) may be assessed in an amount
((egual)) up to 3 times the fees required of Rule 3.3. Payment
of the fees does not relieve any person from the requirement
to comply with the regulations nor from any penalties for fail-
ure to comply.

' (6 Wherewerkfor-which-a Netiee-of Intent-to-Oper-

penalties-forfatlureto-eemply-))
AMENDATORY SECTION
Rule 6.1.10 Requirements for Replacement or Substantial

Alteration of Emission Control Technology at an Existing
Stationary Source

(a) Any person proposing to replace or substantially alter
the emission control technology installed on an existing sta-
tionary source ((shalt)) must file a Notice of Construction
(NOC) application with the Agency. Replacement or sub-
stantial alteration of control technology does not include rou-
tine maintenance, repair, or similar parts replacement.

(b) For projects not otherwise reviewable under Rule 6.1
(a)(1) or Rule 6.1 (a)(2), the Agency may:

(1) Require that the owner or operator employ RACT on
the affected stationary source;

(2) Prescribe reasonable operation and maintenance con-
ditions for the control equipment; and,

(3) Prescribe other requirements as authorized by chap-
ter 70A.((94))15 RCW.

(c) Within 30 days of receipt of a Notice of Construction
application under this rule the Agency ((shal-either)) will
notify the applicant in writing that the application is complete
or notify the applicant in writing of all additional information
necessary to complete the application. Within thirty days of
receipt of a complete NOC application under this rule the
Agency ((shal-either)) will issue an order of approval or a
proposed RACT determination for the proposed project.

(d) Construction ((shalt)) must not commence on a proj-
ect subject to review under this rule until the Agency issues a
final order of approval. However, any NOC application filed
under this rule ((shalt)) will be deemed to be approved with-
out conditions if the Agency takes no action within 30 days of
receipt of a complete NOC application.

(e) Approval to replace or substantially alter emission
control technology ((shaH)) will become invalid if construc-
tion is not commenced within 18 months after receipt of such
approval, if construction is discontinued for a period of 18
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months or more, or if construction is not completed within a
reasonable time. The Agency may extend the 18-month
period upon satisfactory showing that an extension is justi-
fied. This provision does not apply to the period between
construction of the approved phases of a phased construction
project; each phase must commence construction within 18
months of the projected and approved commencement date.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION
Rule 6.1.11 Change of Conditions

(a) The owner or operator of a stationary source may
request, at any time, a change in conditions of an approval
order issued by the Agency and the Agency may approve the
request provided the Agency finds that:

(1) The change in conditions will not cause the source to
exceed an emissions standard;

(2) No ambient air quality standard or PSD increment
will be exceeded ((as-a+result)) because of the change;

(3) The change will not adversely impact the ability of
the Agency to determine compliance with an emissions stan-
dard;

(4) The revised order ((wil)) continues to require
BACT, as defined at the time of the original approval, for
each new stationary source approved by the order except
where the Federal Clean Air Act requires LAER; and

(5) The revised order meets the requirements of Rule 6.1,
as applicable.

(6) If the order was issued under WAC 173-400-
((#41))700 through 750 or WAC 173-400-800 through 860,
the revised order will meet any applicable requirements of
((that)) those sections.

(b) Actions taken under this rule are subject to the public
involvement provisions of Rule 6.1.3.

(c) Requests ((shal)) must be made on forms provided
by the Agency and ((shall)) must follow the procedures and
timelines for an NOC application as specified in Rule 6.1.
The fee schedule found in Rule 3.3 ((shall)) also appl((¥))ies
to these requests.

((€e})) (d) Changes involving construction, installation

or establishment of a stationary source or modification of an
existing source require approval under Rule 6.1(a).

AMENDATORY SECTION
Rule 6.1.12 Voluntary Limits on Emissions

(a) Upon request by the owner or operator of a source,
the Agency ((shall)) will issue a regulatory order that limits
the source's potential to emit any air contaminant or contam-
inants to a level agreed to by the owner or operator and the
Agency.

(b) A condition contained in an order issued under this
rule ((shalt)) must be less than the source's otherwise allow-
able annual emissions of a particular contaminant under all
applicable requirements of the chapter 70A.((94))15 RCW
and the FCAA, including Washington State Implementation
Plan. The term "condition" refers to limits on production or
other limitations, in addition to emissions limitation.
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(¢) Any order issued under this rule ((shal)) must
include monitoring, record keeping and reporting require-
ments ((suffieient)) to ensure that the source complies with
any condition established under this rule. Monitoring require-
ments ((shall)) must use terms, test methods, units, averaging
periods, and other statistical conventions consistent with the
requirements of WAC 173-400-105.

(d) Any order issued under this rule ((shall-be) is subject
to the notice and comment procedures under Rule 6.1.3.

(e) The terms and conditions of a regulatory order issued
under this rule ((shall-be)) are federally enforceable ((5)) upon
approval of this rule as an element of the Washington State
Implementation Plan. Any proposed deviation from a condi-
tion contained in an order issued under this rule ((shall))
requires revision or revocation of the order.

AMENDATORY SECTION
RULE 6.2 OUTDOOR BURNING

To help maintain air quality at desirable levels, ((¥))it is
the policy of ((the-Olympie RegionCleanAirageney

€))ORCAA((Ftoachieveandmaintain-highlevelsofatrqual-
ityands)) to ((thisend;)) minimize to the greatest extent rea-

sonably possible the burning of outdoor fires. Consistent with
this policy, the Board ((deeshereby)) declares that such fires
should be allowed only on a limited basis under strict regula-
tion and close control. ((His-thefurtherpolieyeft))The
Board ((te)) also encourages the fostering and development
of an alternate technology or method of disposing of natural
vegetation, which is reasonably economical and less harmful
to the environment.

AMENDATORY SECTION
Rule 6.2.2 Definitions

When used in this Rule the following definitions ((shaH))
apply:

"Agricultural burning" means the burning of vegeta-
tive debris from an agricultural operation necessary for dis-
ease or pest control, necessary for crop propagation and/or
crop rotation, or ((where)) identified as a best management
practice by the agricultural burning practices and research

AMENDATORY SECTION
Rule 6.2.3 No ((restden arnd-aleqgrin
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task force established in RCW 70A.((94))15.((6528))5090 or
other authoritative source on agricultural practices. Propane
flaming ((ferthe-purpese)) of vegetative debris ((remeval)) is
considered commercial agricultural burning.

"Air Pollution Episode" means a period when a fore-
cast, alert, warning, or emergency air pollution state is
declared, as stated in chapter 173-435 WAC.

"Burn ban" means an "air pollution episode", or a
period of "impaired air quality" as defined in RCW
70A.((94))15.((473))3580.

"Extinguish" means to put out a fire completely. It must
be cool to the touch and not smoldering or smoking.

"Firewood" means clean, dry, seasoned, untreated
wood used as fuel in a((adndian)) Native American ceremo-
nial fire or recreational fire.

"Land Clearing Burning'" means outdoor burning of
trees, stumps, shrubbery, or other natural vegetation from
land clearing projects (i.e., projects that clear the land surface
so it can be developed, used ((fer-a)) differently ((purpese)),
or left unused).

"Outdoor Burning" means the combustion of material
in an open fire or in an open container, without providing for
the control of combustion or the control of the emissions
from the combustion.

"Nuisance' means an emission that unreasonably inter-
feres with the use and enjoyment of property.

"Recreational Fire' means cooking fires or campfires
using firewood which occur in designated areas on public
lands, or on private property. Fires used for disposal ((put-
peses)) are not recreational fires.

"Residential Burning" means the outdoor burning of
leaves, clippings, prunings, and other yard and gardening
refuse originating on the maintained area of residential prop-
erty (i.e., lands immediately adjacent and ((in-elese-proximity
te)) near a human dwelling) and burned on such lands by the
property owner and/or another responsible person.

"Urban Growth Area" (UGA) means land, generally
including land associated with an incorporated city, desig-
nated by a county for urban growth under RCW 36.70A.110.

4s)) Burn Areas:

No residential or land clearing burning is allowed in the following cities and/or UGAs:

Clallam Grays Harbor Jefferson Mason Pacific Thurston
Carlsborg Aberdeen Port Townsend Allyn Ilwaco Bucoda
Clallam Bay Hoquiam Irondale Belfair Long Beach Grand Mound
Forks Port Hadlock Shelton Raymond Lacey
Joyce Seaview Olympia
Port Angeles South Bend Rainier
Sekiu Tenino
Sequim Tumwater
Yelm
Proposed [34]
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AMENDATORY SECTION
Rule 6.2.5 Prohibitions and restrictions ((H-A4AE1L-3—425-
956)))

(a) Tt ((shalt-be)) is unlawful for any person to cause or
allow an outdoor fire containing prohibited materials which
include but are not limited to garbage, dead animals, asphalt,
petroleum products, paints, rubber products, plastics, paper,
cardboard, treated wood, processed wood, construction/dem-
olition debris, metal, or any substance which when burned
releases toxic emissions, dense smoke, or obnoxious odors. A
limited amount of paper may be used to start the fire.
ORCAA may allow the limited burning of prohibited materi-
als for fire training.

(b) It is illegal to burn vegetation originating in any area
where burning is prohibited as listed in Rule 6.2.3.

(¢) A person capable of extinguishing the fire must ((be
in-attendanee)) attend it at all times, and the fire must be
extinguished before leaving it.

(d) Containers (not regulated under WAC 173-400-070
(1)) used for outdoor burning, must be constructed of con-
crete or masonry with a completely enclosed combustion
chamber and equipped with a permanently attached spark
arrester constructed of iron, heavy wire mesh, or other non-
combustible material with openings not larger than one-half
inch.

(e) The use of burn barrels is illegal.

(f) A fire protection agency, county, conservation dis-
trict, or other governing body may enforce its own regula-
tions that are stricter than those set forth in this rule.

(g) It ((shall-be)) is unlawful for any person to cause or
allow an emission from outdoor burning that is detrimental to
the health, safety, or welfare of any person, that causes dam-
age to property or business, or that causes a nuisance.

AMENDATORY SECTION
Rule 6.2.6 Curtailment (FACI3-425-956)))

(a) No outdoor fire ((shal-be)) can be ignited in a geo-
graphical area where an impaired air quality or episode ((burn
ban)) has been declared.

(b) The person responsible for an outdoor fire must
extinguish the fire when a burn ban is declared.

(c) Three (3) hours after a burn ban is declared smoke
visible from all types of outdoor burning, except land clear-
ing burning, ((wiH)) constitutes prima facie evidence of
unlawful outdoor burning.

(d) Eight (8) hours after a burn ban is declared smoke
visible from land clearing burning ((#)) constitutes prima
facie evidence of unlawful outdoor burning.

AMENDATORY SECTION
Rule 6.2.7 Recreational Burning

The following burn practices ((shal)) must be used for
recreational burning where allowed.

(a) Maximum pile size is three (3) feet in diameter and
two (2) feet high. ((WAECH73-425-060)))

(b) Only dry, seasoned firewood or charcoal and enough
clean paper necessary to start a fire may be burned.

(¢) No recreational fires are allowed within the city lim-
its of Lacey, Olympia, and Tumwater, and unincorporated
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areas of Thurston County lying within or between the munic-
ipal boundaries of these cities. Charcoal, propane, or natural
gas may be used without a permit.

AMENDATORY SECTION
Rule 6.2.8 Permit Program

ORCAA may consult with fire protection authorities,
conservation districts, or counties to determine if any of these
agencies are capable and willing to serve as the permitting
agency and/or enforcing agency for ((pattienar)) specific
types of burning. Permitting agencies may use, as appropri-
ate, a verbal, electronic, written, or general permit established
by rule, for any type of burning that requires a permit.

(a) Permitting agencies may deny an application or
revoke a previously issued permit if it is determined that the
application contained inaccurate information, failed to con-
tain pertinent information or the permitted activity has caused
a nuisance.

(b) Failure to comply with any term or condition of a
permit constitutes a violation of this rule and is subject to
penalties pursuant to RCW 70A.((94))15.((439))3150 and
RCW 70A.((94))15.((43+))3160.

(c¢) Types of burning that require a written permit.

(1) Agricultural burning ((shaH)) must abide by Rule 6.2
and all conditions of the written permit issued by ORCAA or
another permitting agency.

(2) Fire training fires, except as provided in RCW
52.12.150, may be conducted provided all ((ef)) the follow-
ing requirements are met:

(i) Fire training ((shall)) must not occur during a burn
ban.

(ii) The fire must be for training ((parpeses)).

(iii) The agency conducting the training fire ((shall))
must obtain any permits, licenses, or other approvals required
by any entity for such training fires. All permits, licenses, and
approvals must be kept on-site and available for inspection.

(3) Native American ceremonial fires within the city lim-
its of Olympia, Lacey, and Tumwater and unincorporated
areas of Thurston County lying within or between the munic-
ipal boundaries.

(4) Land Clearing Burning ((shaH)) requires an approved
written permit. ((abide-byRule-6-2-and-all-¢))Conditions of
the written permit issued by ORCAA or another permitting
agency are enforceable.

(5) Storm and flood debris resulting from a declared
emergency by a governmental authority may be burned
within two years of the event (storm). Burning ((shal)) must
abide by Rule 6.2 and all conditions of the written permit
issued by ORCAA or another permitting agency.

(6) Weed abatement fires.

(7) Residential fires in Thurston County.

The permit application for the above permits ((sheH))
must be accompanied by the applicable fee, pursuant to Rule
3.4.

(d) Where residential burning is allowed and no written
burn permits are issued, burning ((shal)) must abide by Rule
6.2 and the following:

(1) Maximum pile size is four (4) feet in diameter and
three (3) feet high.
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(2) Only one pile ((shall)) may be burned at a time, and
each pile must be extinguished before lighting another.

(3) Only natural vegetation may be burned.

(4) No fires are to be within fifty (50) feet of structures
or within five hundred (500) feet of forest slash.

(5) No tree stumps may be burned.

AMENDATORY SECTION
RULE 6.3 ASBESTOS

The Board of Directors of the ORCAA ((}ympte Regien
CleanAir-Ageney)) recognize ((that)) asbestos is a serious
health hazard. Any asbestos fibers released into the air can be
inhaled and can cause lung cancer, pleural mesothelioma,
peritoneal mesothelioma, or asbestosis. The Board has((;
therefore;)) determined ((that)) any asbestos emitted to the
ambient air is air pollution. Because of the seriousness of the
health hazard, the Board of Directors has adopted this regula-
tion to control asbestos emissions from asbestos removal
projects ((in-erder)) to protect public health. ((In-addition;+))
The Board ((kas)) adopted these regulations to coordinate
with the EPA asbestos NESHAP, the OSHA asbestos regula-
tion, the Washington Department of Labor and Industries
asbestos regulations, the Washington Department of Ecology
Dangerous Waste regulation, and the solid waste regulations
of Clallam, Grays Harbor, Jefferson, Mason, Pacific, and
Thurston counties.

AMENDATORY SECTION
Rule 6.3.1 Definitions

When used in this Rule the following definitions ((shaH))
apply:

Asbestos - The asbestiform varieties of serpentinite
(chrysotile), riebeckite (crocidolite), cummingtonite-gruner-
ite (amosite), anthophyllite, and actinolite-tremolite.

Asbestos-containing Materials (ACM) - Any material
containing more than one percent (1%) asbestos as deter-
mined using the method specified in EPA Method for the
Determination of Asbestos in Building Materials
EPA/600/R-93/116, July 1993, or more effective method as
approved or required by EPA. This definition includes all
loose vermiculite used as insulation.

Asbestos-containing Waste Material - Any waste that
contains or is contaminated with asbestos-containing mate-
rial. Asbestos-containing waste material includes asbestos
waste from control equipment, materials used to enclose the
work area during an asbestos project, asbestos-containing
material collected for disposal, asbestos-contaminated waste,
debris, containers, bags, protective clothing, or HEPA filters.
Asbestos-containing waste material does not include samples
of asbestos-containing material taken for testing or enforce-
ment purposes.

Asbestos Hazard Emergency Response Act
(AHERA) Building Inspector - A person who has success-
fully completed the training requirements for a building
inspector established by EPA Asbestos Model Accreditation
Plan (40 CFR Part 763, Appendix C to Subpart E.I.B.3) and
whose certification is current.

Asbestos Hazard Emergency Response Act
(AHERA) Project Designer - A person who has success-
fully completed the training requirements for an abatement
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project designer established by EPA regulations (40 CFR
763.90(g)) and whose certification is current.

Asbestos Project - Any activity involving the abate-
ment, renovation, demolition, removal, salvage, clean up, or
disposal of asbestos-containing materials, or any other action
that disturbs or is likely to disturb any asbestos-containing
materials. It includes the removal and disposal of stored
asbestos-containing materials or asbestos-containing waste
material. This term does not include the application of duct
tape, rewettable glass cloth, canvas, cement, paint, or other
non-asbestos materials to seal or fill exposed areas where
asbestos fibers may be released.

((-))Asbestos Survey - A written report describing an
inspection using the procedures contained in EPA regulations
(40 CFR 763.86 and 40 CFR 763.87), or an alternate method
that has received prior written approval from the ((Centrel
Offieer)) Executive Director, or designee, to determine
whether materials or ((straetures)) buildings to be worked on,
removed, disturbed, or demolished, contain asbestos.

Component - Any equipment, pipe, structural member,
or other item covered or coated with, or manufactured from,
asbestos-containing materials.

Demolition - Wrecking, razing, dismantling, burning via
fire protection agency training, or removal of any load sup-
porting structural member of a structure, including any
related handling operations, making all or part of the struc-
ture permanently uninhabitable or unusable.

Friable Asbestos-containing Materials - Asbestos-
containing materials that when dry can be crumbled, disinte-
grated, or reduced to powder by hand pressure or by the
forces expected to act upon the materials ((inthe-course-of))
during demolition, renovation, or disposal.

HEPA Filter - A High Efficiency Particulate Air filter
found in some respirators and vacuum systems. HEPA filters
must be capable of filtering 0.3 micrometer mean aerody-
namic diameter particles with 99.97% efficiency.

Leak-Tight Container - A dust-tight and liquid-tight
container that encloses asbestos-containing waste material
and prevents solids or liquids from escaping or spilling out.
Such containers may include sealed plastic bags, metal or
fiber drums, and sealed polyethylene plastic.

Liquid Wetting Agent - Water in which a surfactant
(detergent) has been added.

Non-friable Asbestos-containing Materials - Asbes-
tos-containing materials that, when dry, cannot be crumbled,
disintegrated, or reduced to powder by hand pressure or ((by
the)) other forces expected to act on the materials ((in-the
eeurse-of)) during demolition, renovation, or disposal.

Renovation - To make changes or repairs, other than
demolition, to a structure.

Single-Family Residence - Any structure containing
space for use such as living, sleeping, food preparation and
eating. This term includes houses, mobile homes, detached
garages, houseboats, and houses with a "mother-in-law apart-
ment" or "guest room". This term does not include multiple-
family units (((#e-))) such as apartments, duplexes, condo-
miniums, etc.), nor does this term include any mixed-use
building, structure, or installation that contains a residential
unit.
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Surfacing Material - Material ((that—s)) sprayed or
troweled on, or otherwise applied to surfaces including, but
not limited to, acoustical plaster on ceilings, paints, fireproof-
ing materials on structural members, or other materials on
surfaces for decorative purposes.

Suspect Material - Material that has historically con-
tained asbestos including, but not limited to, surfacing mate-
rial, thermal system insulation, roofing material (except 3-tab
composite roofing), fire barriers, gaskets, flooring material,
and cement or concrete siding.

Thermal System Insulation - Material applied to pipes,
fittings, boilers, tanks, ducts, or other structural components
to prevent heat loss or gain.

Visible Asbestos Emissions - Any asbestos-containing
materials that are visually detectable without the aid of
instruments.

Waste Generator - Any owner or operator of a facility
whose act or process produces asbestos-containing waste
material.

Waste Shipment Record - The shipping document
required to be originated and signed by the owner or operator,
used to track, and substantiate the disposition of asbestos-
containing waste material.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION
Rule 6.3.2 Asbestos Survey Requirements

(a) Renovation. An asbestos survey is required for any
renovation involving 48 square feet, or more, of suspect
asbestos material. The property owner or the owner's agent
((shall)) must determine whether there are suspect asbestos-
containing materials (ACM) in the work area and obtain an
asbestos survey by an Asbestos Hazard Emergency Response
Act (AHERA) building inspector. An AHERA building
inspector is not required for asbestos surveys associated with
the renovation of a single-family residence. In lieu of a sur-
vey, the owner of the residence may collect samples to have
analyzed by a National Voluntary Laboratory Accreditation
Program (NVLAP) certified lab per 40 CFR 763.87.

(1) A summary of the results of the asbestos survey
((shalt)) must be available at the work site and communicated
to all persons who may ((eome-into-contaet-with)) encounter
the material.

(2) If there are no suspect materials in the work area, this
determination ((shal)) must be available at the work site and
communicated to all persons involved in the renovation.

(3) It is not required that an AHERA building inspector
sample any material presumed to be ACM.

(b) Demolition. It ((shal-be)) is unlawful for any person
to cause or allow any demolition unless the property owner or
the owner's agent obtains an asbestos survey, by an AHERA
building inspector, of the structure.

(1) It is not required that an AHERA building inspector
evaluate any material presumed to be ACM.

(2) Only an AHERA building inspector may determine
that a suspect material does not contain asbestos.

(3) A summary of the results of the asbestos survey
((shall)) must be available at the work site and communicated
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to all persons who may ((eeme-inte-contact-with)) encounter
the material.

AMENDATORY SECTION
Rule 6.3.3 Controlled and Regulated Substances

(a) (Ne—persen—shall)) It is unlawful to cause or allow

visible asbestos emissions, including emissions from asbes-
tos waste materials:

(1) On public or private lands, on developed or undevel-
oped properties and on any open uncontrolled and non-desig-
nated disposal sites;

(2) During the collection, processing, handling, packag-
ing, transporting, storage, and disposal of any asbestos-con-
taining waste material; or

(3) From any fugitive source.

AMENDATORY SECTION
Rule 6.3.4 Notification Requirements

(a) It ((shaltbe)) is unlawful for any person to cause or
allow any work on an asbestos project or demolition unless a
complete notification, including the required fee and any
additional information requested by the ((Centrel-Officer))
Executive Director, or designee, has been submitted to the
ORCAA on approved forms, in accordance with the notifica-
tion period requirements contained in 6.3.4(c) Notification
Period:

(1) Notification is required for all demolitions of struc-
tures with a footprint greater than 120 square feet, even if no
ACM is present. All other demolition requirements remain in
effect.

(2) Per Rule 3.5, ((F))the appropriate nonrefundable fee

must accompany the notification ((shall-be-accompanied-by
the-appropriate nenrefundablefee-as-setferth-in Rule 3-5)).

(3) A copy of the notification, all amendments to the
notification, the asbestos survey, and a work plan for an alter-
nate means of compliance ((shall)) must be available for
inspection ((at-al-times)) at the asbestos project or demoli-
tion site.

(4) Notification for multiple asbestos projects or demoli-
tions may be filed by a property owner or agent on one form
if all the following criteria are met:

(i) The same contractor will perform the work ((will-be
performed)) continuously ((by-the-same-contraetoer)); and,

(ii) A work plan is submitted that includes: a map clearly
identifying the structures involved in the project; the amount
and type of ACM in each structure; and the schedule for per-
forming asbestos project and demolition work; and,

(iii) The project must be bid as a group under the same
contract; and

(iv) The structures must be on contiguous property.

(b) Exemptions from Notification

(1) Notification is not required for asbestos projects con-
taining less than 10 linear feet on pipe or 48 square feet (per
structure, per calendar year) of any ACM.

(2) Notification is not required for removal and disposal
of non-friable caulking, window glazing and roofing.

(¢) Notification Period
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Project Notification Period

Asbestos

10 days prior to commencement
of work on project

Asbestos-NESHAP! 14 days prior to commencement

of work on project

Asbestos Project Prior Notice

Amendments

Demolition 14 days prior to commencement
of work on project

Emergency Prior Notice

1 Projects subject to 40 CFR Part 61 Subpart M must comply with the
14-day notification period.

(1) The duration of an asbestos project ((shall)) must not
exceed one year from date of submission of the original noti-
fication.

(2) The ((Centrol-Officer)) Executive Director, or desig-
nee, may waive the notification period, by written authoriza-
tion, for disposal of unused and intact or abandoned (without
the knowledge or consent of the property owner) ACM. All
other asbestos project and demolition requirements remain in
effect.

AMENDATORY SECTION
Rule 6.3.5 Annual Notification

(a) A property owner or agent may file one annual noti-
fication for asbestos projects on one or more structures, ves-
sels, or buildings during each calendar year if all ((ef)) the
following conditions are met:

(1) The annual notification ((shal)) must be filed with
ORCAA before beginning work on any asbestos project
included in the annual notification;

(2) The annual notification covers only those structures,
vessels, or buildings from the same industrial grouping
located on contiguous or adjacent properties and are under
common ownership and control.

(3) The total amount of ACM removed ((mustbe)) is less
than 260 linear feet on pipes or less than 160 square feet of
any ACM; and

(4) The property owner or agent submits quarterly writ-
ten reports to the ((Eentrel-Offieer)) Executive Director, or
designee, on ORCAA-approved forms within 15 days after
the end of each calendar quarter.

AMENDATORY SECTION
Rule 6.3.6 Asbestos Project Amendments

(a) The original applicant will submit ((#A))an amend-

ment ((shal-besubmitted-by-the-original-appheant;)) on or
before the completion date on file to the ((Eentrel-Officer))

Executive Director, or a designee, for the following changes
in a project:

(1) Change in the quantity of asbestos to be removed; or

(2) Changes in the ACM that will be removed; or

(3) Change of contractor; or

(4) Changes in the start date, completion date, or work
schedule, including hours of work.
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AMENDATORY SECTION
Rule 6.3.7 Emergencies—Exceptions to Advance Notifica-
tion Period

(a) The ((Centrel-Officer)) Executive Director, or desig-
nee, may waive the advance notification period, if the prop-
erty owner or agent submits a written request that demon-
strates to the ((Centrel-Offteer)) Executive Director, or desig-
nee, that an asbestos project or demolition must be conducted
immediately because of any of the following:

(1) There was an event that resulted in a public health or
safety hazard,

(2) The project must proceed immediately to protect
equipment, ensure continuous vital utilities, or minimize
property damage;

(3) ACM were encountered that were not identified
during the asbestos survey; or,

(4) The project must proceed to avoid imposing an
unreasonable burden.

AMENDATORY SECTION
Rule 6.3.8 Asbestos Removal Requirements Prior to Reno-
vation or Demolition

(a) Except as provided in Rule 6.3.8(b), it ((shall-be)) is
unlawful for any person to cause or allow any demolition or
renovation that may disturb ACM or damage a structure ((se
as)) to preclude access to ACM for future removal, without
first removing all ACM in accordance with the requirements
of this regulation. ACM need not be removed from a compo-
nent if the component can be removed, stored, or transported
for reuse without disturbing or damaging the asbestos.

(b) Inaccessible Asbestos Removal Requirements. ACM
may be removed during demolition, if the property owner
demonstrates to the ((Centrel-Officer)) Executive Director,
or designee, through a work plan, that the ACM is not acces-
sible such as:

(1) Structures or buildings that are structurally unsound
and in danger of imminent collapse;

(2) Conditions that are immediately dangerous to life and
health;

(3) Unable to access all asbestos material prior to demo-
lition.

(4) The owner must submit:

(i) written determination of the hazard by an authorized
government official or a licensed structural engineer; and,

(ii) a work plan outlining the procedures that will be fol-
lowed to control asbestos emissions during the demolition or
renovation and disposal of the asbestos-containing waste
material.

AMENDATORY SECTION
Rule 6.3.9 Procedures for Asbestos Projects

(a) Training Requirements. It ((shall-be)) is unlawful for
any person to cause or allow any work on an asbestos project
unless it is performed by persons trained and certified in
accordance with the standards established by the Washington
State Department of Labor and Industries, the federal Occu-
pational Safety and Health Administration, or the United
States Environmental Protection Agency (whichever agency
has jurisdiction) and whose certificate is current. This certifi-



Washington State Register, Issue 21-23

cation requirement does not apply to individuals who work
on asbestos projects on their own single-family residence(s).

(b) Asbestos Work Practices. Except as provided in Rule
6.3.4 (b)(2) of this Rule, it ((shalbe)) is unlawful for any per-
son to cause or allow the removal of ACM unless all the fol-
lowing requirements are met:

(1) The asbestos project ((shalt)) must be conducted in a
controlled area, clearly marked by barriers and asbestos
warning signs. Access to the controlled area ((shall)) must be
restricted to authorized personnel only.

(2) If a negative pressure enclosure is employed it
((shall)) must be equipped with transparent viewing ports, if
feasible, and ((shal)) must be maintained in good working
order. Emissions from the negative air exhaust ((shall)) must
be controlled by a HEPA filter.

(3) Absorbent ACM, such as surfacing material and ther-
mal system insulation, ((shalt)) must be saturated with a lig-
uid wetting agent prior to removal. Any unsaturated absor-
bent ACM exposed during removal ((shal)) must be immedi-
ately saturated with a liquid wetting agent. All absorbent
asbestos-containing waste material ((shall)) must be kept sat-
urated with a liquid wetting agent until sealed in leak-tight
containers. All asbestos-containing waste material ((shall))
must be sealed in leak-tight containers as soon as possible
after removal but no later than the end of each work shift.

(4) Nonabsorbent ACM, such as cement asbestos board
or vinyl asbestos tile, ((shall)) must be continuously coated
with a liquid wetting agent on any exposed surface prior to
and during removal. Any dry surfaces of nonabsorbent ACM
exposed during removal ((shalt)) must be immediately coated
with a liquid wetting agent. All nonabsorbent asbestos-con-
taining waste material ((shatt)) must be kept coated with a
liquid wetting agent until sealed in leak-tight containers.

(5) Metal components (such as valves and fire doors)
that have internal ACM are exempt from the requirements of
6.3.4 if all access to the ACM is welded shut or the compo-
nent has mechanical seals, which cannot be removed by
hand, that separate the ACM from the environment.

(6) ACM that are being removed, have been removed, or
may have fallen off components during an asbestos project
((shall)) must be carefully lowered to the ground or a lower
floor, not dropped, thrown, slid, or otherwise damaged,
unless enclosed inside a negative-pressure enclosure.

(7) The exterior of each leak-tight container ((shall))
must be free of all asbestos residue and ((skhall-be)) perma-
nently marked with the date the material was collected for
disposal, the name of the waste generator, and the address at
which the waste was generated. This marking must be read-
able without opening the container.

(8) ((Ne)) It is unlawful to allow visible asbestos emis-
sion ((shal-result)) from an asbestos project. Leak-tight con-
tainers ((shalt)) must not be dropped, thrown, slid, or other-
wise damaged.

(9) The asbestos-containing waste material ((shal)) must
be stored in a controlled area until transported to an approved
waste disposal site.

(10) It ((shaltbe)) is unlawful for any person to create or
allow a condition that results in the disturbance, or likely dis-
turbance, of ACM. Such unlawful activity includes, but is not
limited to: N((e-g—))ot removing all ACM in a structure
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scheduled for demolition; ((e¥)) partially removing ACM and
leaving remaining ACM in a state ((that)) mak((es))ing it
more susceptible to being disturbed;((5)) or, leaving it on the
ground, outside and open to the environment ((3)).

AMENDATORY SECTION

Rule 6.3.10 Disposal of Asbestos—Containing Waste
Material

(a) Except as provided in 6.3.10(c) of this Regulation,
ACM must be transferred offsite within 10 days of removal.
The ACM may be transferred to an approved temporary stor-
age site or to a waste disposal site operated in accordance
with 40 CFR 61.154 or 40 CFR 61.155.

(b) Temporary Storage Site. A person may establish a

facility for ((the-purpese-of)) collecting and temporarily stor-
ing asbestos-containing waste material if the facility is

approved by the ((Centrel-Officer)) Executive Director, or
designee, and all the following conditions are met:

(1) Accumulated asbestos-containing waste material
((shall)) must be kept in a controlled storage area posted with
asbestos warning signs and accessible only to authorized per-
sons;

(2) All asbestos-containing waste material ((shal)) must
be stored in leak-tight containers and the leak-tight containers
((shall)) must be maintained in good condition;

(3) The storage area must be locked except during trans-
fer of asbestos-containing waste material; and

(4) Storage, transportation, disposal, and return of the
waste shipment record to the waste generator ((shal)) must
not exceed 90 days.

(c¢) Disposal of Asbestos Cement Pipe. Asbestos cement
water pipe used on a public right-of-way((s)) or public ease-
ment((s-shattbe)) is excluded from the disposal requirements
of Rule 6.3.10 if the following conditions are met:

(1) Asbestos cement pipe may be buried in place if the
pipe is left intact (e.g., not moved, broken or disturbed) and
covered with at least three (3) feet or more of non-asbestos
fill material and the state, county or city authorities are noti-
fied in writing of buried asbestos cement pipe; and

(2) All asbestos-containing waste material, including
asbestos cement water pipe fragments that are one (1) linear
foot or less, protective clothing, HEPA filters, or other asbes-
tos contaminated material, debris, or containers, ((shall)) will
be subject to the requirements of Rule 6.3.

AMENDATORY SECTION
Rule 6.3.11 Compliance with other Rules

Other government agencies have adopted rules that may
apply to asbestos projects regulated under these rules includ-
ing, but not limited to, the United States Environmental Pro-
tection Agency (EPA), the Occupational Safety and Health
Administration (OSHA), and the Department of Labor and
Industries. Nothing in the Agency's rules ((shal-be-construed
as)) excuse((ing)) any person from complying with any other
applicable local, state, or federal requirement.
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NEW SECTION
RULE 6.4 NOTICE OF INTENT TO OPERATE

(a) A Notice of Intent to Operate may be filed with the
Agency in lieu of a Notice of Construction for the following
sources:

(1) Temporary Portable Stationary Sources. Relocation
of temporary portable stationary sources having a valid Order
of Approval from Ecology or a local air pollution control
agency in the State of Washington.

(2) Stationary Sources based on Potential to Emit. Any
stationary source that will have a combined uncontrolled
potential to emit from all emission units less than:

(i) 0.5 tons per year of any criteria pollutant; and,

(ii) 1.0 tons per year of total criteria pollutants and VOC
combined; and,

(iii) 0.005 tons per year of lead; and,

(iv) The de minimis emission rate specified for each
Toxic Air Pollutant listed in WAC 173-460-150; and,

(v) 1.0 tons per year of ozone depleting substances com-
bined.

(3) Gasoline Dispensing Facilities (GDF). Construction
or modification of a gasoline dispensing facility, or replace-
ment or substantial alteration of vapor recovery systems, pro-
vided that:

(i) The installed equipment is in accordance with the cur-
rent California Air Resources Board (CARB) Executive
Orders as defined in Rule 8.12 listed on the GDF Notification
form effective at the time of the filing;

(ii) The GDF is not part of a stationary source subject to
the Air Operating Program (Rule 5);

(iii) The GDF is not subject to any of the Stage II
requirements in WAC 173-491-040(5); and

(iv) The project does not involve the removal of a Stage
II vapor recovery system.

(b) A Notice of Intent to Operate must be filed with the
agency for nonroad engines (as defined in WAC 173-400-
035) as required by WAC 173-400-035.

(c) A complete Notice of Intent to Operate (NOI) appli-
cation must be filed at least 15 days prior to starting operation
of the source.

(d) NOI applications will be made on standard forms of
the Agency and will include:

(1) All information requested in the applicable standard
forms;

(2) If submitting a NOI for a stationary source qualifying
for the exemption based on potential to emit under Rule 6.4
(a)(2), documentation verifying the stationary source's poten-
tial to emit;

(3) If submitting a NOI for a nonroad engine, the notice
must include all the information required by WAC 173-400-
035 (4) or (5), as applicable;

(4) Any additional information requested by the Agency
to verify that operation of the stationary source will comply
with applicable air pollution control requirements; and,

(5) Applicable fee per Rule 3.6.

(e) Condition of operation. The Agency may establish
enforceable conditions of operation, through issuance of a
regulatory Order, as are necessary to assure compliance with
applicable air pollution control requirements.
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(f) Temporary Portable Stationary Sources - Require-
ments for Operation. Sources submitting a Notice of Intent
per Rule 6.4 (2)(1) must meet the following requirements:

(1) The operation must not cause a violation of ambient
air quality standards;

(2) If the operation is in a nonattainment area, it must not
interfere with the scheduled attainment of ambient standards;

(3) The temporary source must operate in compliance
with all applicable air pollution rules and regulations;

(4) A temporary portable stationary source that is consid-
ered a major stationary source within the meaning of WAC
173-400-710 or WAC 173-400-810 must also comply with
the requirements in WAC 173-400-700 through 750 and
WAC 173-400-800 through 860 and Rule 6.1.3(b) as applica-
ble;

(5) Any operating condition in an Order previously
issued to a temporary source will remain in effect upon relo-
cating the source within ORCAA's jurisdiction unless specif-
ically superseded by condition in a subsequent Order.

(g) Where work, for which a Notice of Intent to Operate
is required, is commenced prior to making application and
receiving approval, the Executive Director, or an authorized
agent, may investigate as part of the Notice of Intent review.
In such a case, an investigation fee, in addition to fees of Rule
3.3, may be assessed in an amount up to 3 times the Notice of
Intent fees of Rule 3.3. Payment of the fees does not relieve
any person from the requirement to comply with the regula-
tions nor from any penalties for failure to comply.

AMENDATORY SECTION
RULE 7.1 INTERFERENCE OR OBSTRUCTION

It is unlawful for any ((Ne)) person ((shah)) to willfully
interfere with or obstruct the ((Centrel-Offieer)) Executive
Director or any Agency employee in performing any lawful
duty.

AMENDATORY SECTION
RULE 7.2 FALSE OR MISLEADING STATEMENTS

It is unlawful for any ((Ne)) person ((shall)) to willfully
make a false or misleading statement to the Board or its rep-
resentative as to any matter within the jurisdiction of the
Board.

AMENDATORY SECTION
RULE 7.3 UNLAWFUL REPRODUCTION OR ALTERATION OF
DOCUMENTS

It is unlawful for any ((Ne)) person ((skall)) to reproduce
or alter, or cause to be reproduced or altered, any order, reg-
istration certificate or other paper issued by the Agency if the
purpose of such reproduction or alteration is to evade or vio-
late any provision of these Regulations or any other law.

AMENDATORY SECTION
RULE 7.4 DISPLAY OF ORDERS AND CERTIFICATES:
REMOVAL OR MUTILATION PROHIBITED

(a) Any order or registration certificate required to be
obtained by these Regulations ((shalt)) must be available on
the premises designated on the order or certificate.

(b) ((lathe-eventthat)) If the Agency requires an order
or registration certificate to be displayed, it ((shall)) must be
posted.
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(c) It is unlawful for any ((Ne)) person ((shal)) to muti-
late, obstruct or remove any order or registration certificate
unless authorized to do so by the Board or the ((Eentrel-Offi-
eer)) Executive Director.

AMENDATORY SECTION
RULE 7.5 EMISSION OF AIR CONTAMINANT—CONCEALMENT
AND MASKING

((EWAC173-400-0640y))

(a) It is unlawful for any ((Ne)) person ((shal)) to cause
or allow the installation or use of any device or use of any
means, which conceals or masks an emission of air contami-
nant, which would otherwise violate any provisions of
ORCAA's Regulations or chapter 173-400 WAC.

(b) It is unlawful for any ((Ne)) person ((shaH)) to cause
or allow the installation or use of any device or use of any
means designed to conceal or mask the emission of an air
contaminant, which causes detriment to health, safety, or
welfare of any person, or cause damage to property or busi-
ness.

AMENDATORY SECTION
RULE 7.6 EMISSIONS OF AIR CONTAMINANT OR WATER
VAPOR: DETRIMENT TO PERSONS AND/OR PROPERTY

It is unlawful for any ((Ne)) person ((shal)) to cause or
allow the emission of an air contaminant or water vapor,
including an air contaminant whose emission is not otherwise
prohibited by these Regulations, if the air contaminant or
water vapor causes detriment to the health, safety, or welfare
of any person, or causes damage to property or business.

AMENDATORY SECTION
Rule 8.1.1 Definitions

"Adequate Source of Heat" means a furnace or heating
system, connected, or disconnected from its energy source,
designed with the ability to maintain seventy degrees Fahren-
heit (70°F) at a point three (3) feet above the floor in all nor-
mally inhabited areas of a dwelling. Garages are specifically
excluded.

"Certified" means that a woodstove meets emission
performance standards when tested by an accredited indepen-
dent laboratory and labeled according to procedures specified
by EPA in 40 CFR Part 60 Subpart AAA-Standards of Per-
formance for Residential Wood Heaters as amended through
July 1, 1990.

"Cook Stove" means an appliance designed with the
primary function of cooking food and containing an inte-
grally built-in oven, with an internal temperature indicator
and oven rack, around which the fire is vented, as well as a
shaker grate ash pan, and an ash cleanout below the firebox.
Any device with a fan or heat channels used to dissipate heat
into the room ((shal)) is not ((be)) considered a cook stove.

"Fireplace" means a permanently installed masonry
fireplace; or a factory-built metal solid fuel burning device
designed to be used with an open combustion chamber and
without features to control the air to fuel ratio.

"First Stage of Impaired Air Quality" means the same
as Stage 1 burn ban and is declared when meteorological con-
ditions are predicted to cause fine particulate levels to exceed
35 micrograms per cubic meter measured on a 24-hour aver-
age, within 48 hours.
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"Second Stage of Impaired Air Quality" means the
same as Stage 2 burn ban and is declared when a first stage of
impaired air quality has been in force and has not been suffi-
cient to reduce the increasing fine particulate pollution trend

((REW-T70:94-473))). A second stage burn ban may be called
without calling a first stage burn ban only when all ((ef)) the

following occur ((REW-70:94-473«(e)i))):

(a) Fine particulate levels have reached or exceeded 25
micrograms per cubic meter, measured on a 24-hour aver-
age((:)):

(b) Meteorological conditions have caused fine particu-
late levels to rise rapidly;

(¢) Meteorological conditions are predicted to cause fine
particulate levels to exceed the 35 micrograms per cubic
meter, measured on a 24-hour average, within 24 hours; and,

(d) Meteorological conditions are highly likely to pre-
vent sufficient dispersion of fine particulate.

"Nonaffected Pellet Stove' means that a pellet stove
has an air-to-fuel ratio equal to or greater than 35.0 when
tested by an accredited laboratory in accordance with meth-
ods and procedures specified by the EPA in 40 CFR Part 60
Appendix A, Reference Method 28 A-Measurement of Air to
Fuel Ratio and minimum achievable burn rates for wood
fired appliances as amended through July 1, 1990.

"Salt Laden Wood" means any species of wood that
has been soaked in salt water.

"Seasoned Wood" means clean, untreated wood of any
species that has been ((suffietently)) dried ((se-as-te)) and
containg twenty percent (20%), or less, moisture by weight.

"Solid Fuel Burning Device'" means a device that burns
seasoned wood, coal, or any other nongaseous or nonliquid
fuels except those prohibited by Rule 8.1.3. This also
includes devices used for aesthetic or a space heating pur-
pose, which has ((2)) heat input less than one million British
thermal units per hour. A cook stove is specifically excluded
from this definition.

"Treated Wood" mean wood of any species that has
been chemically impregnated, painted, or similarly modified
to improve structural qualities or resistance to weathering or
deterioration.

"Woodstove" means an enclosed solid fuel burning
device capable of and intended for space heating and/or
domestic water heating.

AMENDATORY SECTION
Rule 8.1.2 General Emission Standards

(a) It is unlawful for any ((Ne)) person ((shall)) to cause
or allow an emission from a solid fuel burning device that
unreasonably interferes with the use and enjoyment of prop-
erty or workplace.

(b) It is unlawful for any ((Ne)) person ((shalt)) to cause
or allow emission of a smoke plume from any solid fuel burn-
ing device to exceed an average of twenty percent (20%)
opacity as determined by EPA Method 9. The provision of
this requirement ((sha#t)) will not apply during the starting of
anew fire for a period not to exceed 20 minutes in any 4-hour
period.

(¢) Smoke visible from a chimney, flue, or exhaust duct,
in excess of the opacity standard ((shah)) will constitute
prima facie evidence of unlawful operation of an applicable

Proposed



WSR 21-21-112

solid fuel burning device. This presumption may be refuted
by demonstration that the smoke was not caused by an appli-
cable solid fuel burning device.

AMENDATORY SECTION
Rule 8.1.3 Prohibited Fuel Types

It is unlawful for any ((A)) person ((shall-net)) to cause
or allow any of the following materials to be burned in a solid
fuel burning device:

(a) Garbage;

(b) Treated wood;

(¢) Plastic products;

(d) Rubber products;

(e) Animals;

(f) Asphalt products;

(g) Petroleum products;

(h) Paints and chemicals;

(i) Salt laden wood; or

(j) Any substance that normally emits dense smoke or
obnoxious odors.

AMENDATORY SECTION
Rule 8.1.4 Curtailment

(a) Whenever the Agency has declared a Stage 1 burn
ban for a geographic area, a person within that geographic
area with an adequate source of heat other than a solid fuel
burning device ((shall)) must not operate any solid fuel burn-
ing device, unless the solid fuel burning device is one of the
following:

(1) Certified; or

(2) A nonaffected pellet stove.

(b) Whenever the Agency has declared a Stage 2 burn
ban for a geographic area, a person within that geographical
area with an adequate source of heat other than a solid fuel
burning device ((shall)) must not operate any solid fuel burn-
ing device.

(¢) The affected geographic area of a declared Impaired
Air Quality ((shalt)) will be determined by the Executive
Director or their designee.

(d) A person responsible for an applicable solid fuel
burning device already in operation at the time Impaired Air
Quality is declared ((shall)) must withhold new solid fuel for
the duration of the Impaired Air Quality. Smoke visible from
a chimney, flue, or exhaust duct after three hours has elapsed
from the declaration of the Impaired Air Quality ((shal)) will
constitute prima facie evidence of unlawful operation of an
applicable solid fuel burning device. This presumption may
be refuted by demonstration that the smoke was not caused
by a solid fuel burning device.

(e) For the sole purpose of a contingency measure to
meet the requirements of Section 172 (c)(9) of the Federal
Clean Air Act, the use of solid fuel burning devices, except
fireplaces as defined in RCW 70A.((94))15.((453))3510(3),
woodstoves meeting the standards set forth in RCW
70A.((94))15.((45%))3530 or pellet stoves either certified or
issued an exemption by the EPA in accordance with Title 40,
Part 60 of the Code of Federal Regulations will be prohibited
if the EPA, in consultation with Ecology and the Agency,
makes written findings that:
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(1) The area has failed to make reasonable further prog-
ress or attain or maintain a national ambient air quality stan-
dard; and,

(2) Emissions from solid fuel burning devices from a
((partienlar)) geographic area are a contributing factor to
such failure to make reasonable further progress or attain or
maintain a national ambient air quality standard.

(3) A prohibition issued under 8.1.4(e) ((shal)) will not
apply to a person that does not have an adequate source of
heat without burning wood.

(4) The area is to consist of all areas within the city limits
of Lacey, Olympia, and Tumwater and unincorporated areas
of Thurston County lying within or between the municipal
boundaries.

AMENDATORY SECTION
Rule 8.1.5 Exemptions

Written exemptions granted by the Agency ((shalt-be))
are valid for one (1) year from date of issue. Exemptions may
be canceled at any time if the original request is found to be
incorrect, inaccurate, or fraudulent. Exemptions ((shal)) will
apply only to the use of solid fuel burning device during an
Impaired Air Quality and not to the other rules of this regula-
tion or other applicable regulations.

(a) Emergency exemption. In an emergency ((sitaation))
the Agency may issue a written solid fuel burning device
emergency exemption. An emergency ((sttaatien-shall)) may
include, but is not limited to, a situation where a person
demonstrates that their heating system, other than a solid fuel
heating device, is inoperable for reasons other than their own
actions or a situation where the heating system has been
involuntarily disconnected by a utility company or other fuel
supplier.

(b) Inadequate heat source. Written exemptions may be
issued by the Agency if a person can demonstrate that:

(1) The structure was originally designed with a solid
fuel burning device as the source of heat; or

(2) The existing heat source, fueled with other than solid
fuel, will not provide adequate heat.

AMENDATORY SECTION
Rule 8.1.7 Sale and Installation of Uncertified Woodstoves

It ((shal-be)) is unlawful to install, sell, offer for sale,
advertise for sale, or otherwise transfer an uncertified solid
fuel burning device unless the device has been rendered per-
manently inoperable as a combustion device.

AMENDATORY SECTION
Rule 8.1.8 Disposal of Uncertified Woodstoves

((Atsueh-time-as)) When an uncertified solid fuel burn-
ing device is to be permanently removed from its location it
((shall)) must be rendered inoperable as a solid fuel burning
device. A removed uncertified solid fuel burning device
((shalt)) must not be sold, bartered, traded, or given away for
a purpose other than recycling of the materials to form some-
thing other than an uncertified solid fuel burning device.
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AMENDATORY SECTION
RULE 8.2 GENERAL STANDARDS FOR MAXIMUM VISUAL
EMISSIONS

(((see-WACH173-400-0409))

All facilities, sources and emissions units are required to
meet the visual emission standards of this rule except when a
visual emission standard is listed in another rule of these Reg-
ulations, or where a Notice of Construction lists a more strin-
gent visual emission standard, or where an applicable State of
Washington or Federal Regulation lists a visual emission
standard that is more stringent, such standards will take prec-
edent over a general emission standard listed in this rule.

(a) In equipment or facilities, including boilers using
hogged fuel, regardless of their date of installation, it is
unlawful for any ((se)) person ((shaH)) to cause or allow the
emission to the outdoor atmosphere, for more than three (3)
minutes in any one hour, of a gas stream containing air con-
taminants that are greater than 20% opacity.

(b) Observations ((shalt)) must be made by trained and
certified observers or by LIDAR instrumentation.

(¢) The exceptions to Rule 8.2 are as follows:

(1) Emission occurring due to soot blowing or grate
cleaning may be greater than 20% opacity; providing the
operator can demonstrate that soot blowing, or grate cleaning
will not exceed a total of 15 minutes in any 8 consecutive
hours. This practice, except for testing and trouble((-))shoot-
ing, is to be scheduled for the same approximate times each
day and ORCAA ((shalt)) must be advised of the schedule.

(2) When the owner or operator of a source supplies
valid data to show that the presence of uncombined water is
the only reason for the opacity to exceed 20%.

AMENDATORY SECTION

RULE 8.3 GENERAL STANDARDS FOR MAXIMUM PARTICU-
LATE MATTER

(((see-WALC173-400-040,-050,-060;-and—-070)))

All sources and emission units are required to meet the
emission standards of this rule, except when a standard is
listed in another rule of these Regulations, or where a Notice
of Construction Approval Order lists a more stringent stan-
dard, or where an applicable State of Washington or Federal
Regulation lists a standard that is more stringent, such stan-
dards will take precedent over a general emission standard
listed in this rule. Further, all existing emission units are
required to use reasonably available control technology
(RACT), which may be determined for some sources or
source categories to be more stringent than the applicable
emission limitations of ORCAA Regulations. When current
controls are determined to be less than RACT, ORCAA
((shalt)) will, on a case-by-case basis, define RACT for each
source or source category and issue a regulatory order to the
source or source category for installation of RACT. Particu-
late test procedures, on file at the Authority, will be used to
determine compliance. The Agency((utherity)) requires the
inclu((de))sion of ((the Methed-5-baekhalf)) condensable

particulate matter, for determining compliance with the par-
ticulate matter standards in this rule.

(a) In equipment or facilities, except boilers using hog
fuel, it is unlawful for any ((8e)) person ((shall)) to cause or
allow the emission of particulate matter to the outdoor atmo-

WSR 21-21-112

sphere from any single source in excess of 0.10 grains per
standard cubic foot of gas (calculated at 7% oxygen). Partic-
ulate test procedures, on file at the ((Autherity)) Agency, will

be used to determine compliance. ((T—he—Au%heﬂ%y—me}udes

)

(b) Hogged Fuel B01lers It is unlawful for any ((Ne))
person ((shaH)) to cause or allow the emission of particulate
matter to the outdoor atmosphere from any single source in
excess of 0.20 grains per standard cubic foot of gas (calcu-
lated at 7% oxygen). Particulate test procedures, on file at the
((Autherity)) Agency, will be used to determine compliance.
((Fhe-Autherity-includes-the Method 5-back-halfcondens-
able-particalate-matter for-determiningcomplianee-withpar-
tieulate-matterstandards:))

(¢) Fugitive particulate material. Reasonable and/or
appropriate precautions ((shatt)) must be taken to prevent
fugitive particulate material from becoming airborne;

(1) When handling, loading, unloading, transporting, or
storing particulate material; or,

(2) When constructing, altering, repairing, or demolish-
ing a building; or its appurtenance; or a road; or,

(3) From an untreated open area.

For ((the—purpese—ef)) this rule, fugitive particulate
means particulate material which is generated incidental to an
operation, process or procedure and is emitted into the open
air from points other than an opening designed for emissions
such as stacks or vents.

(d) It is unlawful for any ((Ne)) person ((shal)) to cause
or allow any construction, alteration, repair, maintenance, or
demolition work without taking precautions to prevent air
pollution.

(e) Fallout. It is unlawful for any ((Ne)) person ((shall))
to cause or permit the emission of particulate matter from any
source to be deposited beyond the property under direct con-
trol of the owner(s) or operator(s) of the source which inter-
feres unreasonably with the use and enjoyment of the prop-
erty upon which the material is deposited.

AMENDATORY SECTION
RULE 8.4 INCINERATION OR CREMATION OPERATION

(a) It is unlawful for any ((Ne)) person ((shall)) to cause
or allow any incineration or cremation operation within the
((Autherity's)) Agency's jurisdiction except in an incinerator
or crematory provided with emission control apparatus found
by the ((Centrel-Officer)) Executive Director, or a duly des-
ignated agent, in advance of such use, to be effective for ((the
purpese-of)) air pollution control.

(b) ((Ineinerater)) Operating Hours. It is unlawful for
any ((Ne)) person ((shall)) to cause or allow an incineration
or cremation operation at any time other than daylight hours
of the same day, except with written approval of the ((Centrel
Offieer)) Executive Director.

AMENDATORY SECTION
RULE 8.5 ODOR CONTROL MEASURES

(a) Reasonably available control technology (RACT)
((shalt)) must be installed and operated to mitigate odor-bear-
ing gases emitted into the atmosphere to a minimum, or, so as
not to create air pollution.
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(b) The Board may establish requirements that the build-
ing or equipment be enclosed and ventilated in such a way
that all the air, gases and particulate matter are effectively
treated for removal or destruction of odorous matter or other
air contaminants before emission to the outdoor atmosphere.

(¢) It is unlawful for any ((Ne)) person ((shall)) to cause
or allow the emission or generation of any odor from any
source, which unreasonably interferes with another person's
use, and enjoyment of their property.

AMENDATORY SECTION
RULE 8.6 EMISSION OF TOXIC AIR POLLUTANTS

(a) Sources installed after June 18, 1991, ((shalt)) must
meet the requirements of chapter 173-460 WAC, New
Sources of Toxic Air Pollutants. For sources installed after
June 18, 1991, "Toxic Air Pollutant (TAP)" means any
((Gl—&ssﬁﬁ—er—el-&ss—B)) toxic air pollutant listed in WAC 173-

460-150 ((%d#er—\%@l%—%—l—é@#he—tefm—teﬂeaﬂ—pe}-

(b) No person shall cause or allow the emission of form-
aldehyde into the ambient air beyond such person's property
line, which will result in a concentration exceeding .05 ppm
(parts per million) 1 hour average or 61 micrograms per cubic
meter 1 hour average.

AMENDATORY SECTION
RULE 8.7 REPORTING OF EXCESS EMISSIONS

(a) Excess emission ((shall)) must be reported to the
((Autherity)) Agency as soon as possible and within 24 hours
unless the ((Autherity)) Agency has established alternative
reporting timeline requirements for the source. Upon request
by the ((Centrel-Officer)) Executive Director, the owner(s),
or operator(s), of the source(s) ((shalt)) must submit a full
written report including the known causes, the corrective
actions taken, and the preventative measures to be taken to
minimize or eliminate the chance of recurrence.

(b) The owner or operator of a source ((shal)) ha((ve))s
the burden of proving to the ((Autherity)) Agency that excess
emissions were unavoidable.

(¢) The following scenarios of excess emissions ((shall))
will be considered unavoidable:

(1) Excess emissions due to startup or shutdown condi-
tions ((shalt)) will be considered unavoidable provided the
source reports as required under Rule 8.7(a) and adequately
demonstrates ((to-the-Contrel-Officer-that)) the excess emis-
sions could not have been prevented through careful planning
and design and if a bypass of control equipment occurs, that
such bypass is necessary to prevent loss of life, personal
injury, or severe property damage.

(2) Excess emissions due to scheduled maintenance
((shalt)) will be considered unavoidable if the source reports
as required under Rule 8.7(a) and could not have been
avoided through better design, scheduling for maintenance,
or through better operation and maintenance practices.
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(3) Excess emissions due to upsets ((shalt)) will be con-
sidered unavoidable provided the source reports, as required
under Rule 8.7(a), and demonstrates ((to-the-satisfaction-of
the-Autherity-that)):

(i) The event was not caused by poor or inadequate
design, operation, maintenance, or any other reasonably pre-
ventable condition;

(ii) The event was not of a recurring pattern indicative of
inadequate design, operation, or maintenance; and

(iii) The operator took immediate and appropriate cor-
rective action in a manner consistent with good air pollution
control practice for minimizing emissions during and after
the event, including slowing or shutting down the emission
unit as necessary to minimize emissions, when the operator
knew or should have known that an emission standard or per-
mit condition was being exceeded.

AMENDATORY SECTION
RULE 8.9 BURNING USED OIL IN LAND BASED FACILITIES

(RCW 70A.((94))15.((646))4510)

(a) Except as provided in Rule 8.9(b), a person may not
burn used oil as fuel in a land-based facility or in state waters
unless the used oil meets the following standards:

(1) Cadmium - 2 ppm maximum

(2) Chromium - 10 ppm maximum

(3) Lead - 100 ppm maximum

(4) Arsenic - 5 ppm maximum

(5) Total Halogens - 1000 ppm maximum

(6) Polychlorinated Biphenyls - 2 ppm maximum

(7) Ash - .1 percent maximum (0.1%)

(8) Sulfur - 1.0 percent maximum (1%)

(9) Flash point - 100 degrees Fahrenheit minimum
(100((E))2F)

(b) This rule ((shalt)) does not apply to:

(1) Used oil burned in space heaters if the space heater
has a maximum heat output of not greater than 0.5 million
((btw's)) BTUs per hour or used oil burned in facilities permit-
ted by the ((Autherity)) Agency; or

(2) Ocean going vessels.

(c) This rule ((skalh) does not apply to persons in the
business of collecting used oil from residences when under
authorization by a city, county, or the utilities and transporta-
tion commission.

Test procedures for determining compliance for the
above specifications ((shal)) must be approved by the

((Autherity)) Agency.

AMENDATORY SECTION
RULE 8.10 FLUORIDES

(a) The following standards ((ska#t)) apply to forage:

(1) After sampling ((ena)) monthly ((basis)), the yearly
average fluoride content of the forage should not exceed 40
ppm Fluoride ion (ppm F), on a dry weight basis, or exceed
60 ppm F for more than two (2) consecutive months or
exceed 80 ppm F for more than one (1) month.

(2) In areas where cattle are not grazed continually but
are fed cured forage, as hay, for part of the year, the fluoride
content of this hay ((shal)) will be used as it is fed to estab-
lish the yearly average. Computation of the yearly average,
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((shaH)) must take into consideration, periods when cattle
may have been grazed outside the area.

(3) Inasmuch as the standards set forth in paragraph (1)
are intended to protect livestock, all forage samples analyzed
to determine compliance with such standards ((shal)) must
be representative of forage ((aetaaly)) consumed by live-
stock in the area. Also, in determining compliance in particu-
lar cases, consideration ((shal)) will be given to the supple-
mental feed of the livestock involved.

(b) The following standards ((shaH)) apply to the out-
door atmosphere:

Table 8.10a Maximum Allowable Fluoride

Maximum Allowable Fluoride*
Ground-level Concentrations

Concentration** Averaging Time
4.5 ppb 12 consecutive hours
3.5 ppb 24 consecutive hours
2.0 ppb 1 calendar year
1.0 ppb 1 calendar month

* as gaseous fluorides calculated as HF
** parts per billion by volume

((Inasmueh-as)) Because the standards set forth in Table
8.10 are intended to protect vegetation, the outdoor atmo-
sphere analyzed to determine compliance with such standards
((shall)) must be ((thatexisting+1)) from the area of the veg-
etation to be protected.

(c) Forage or air quality levels higher than those speci-
fied in paragraph (1) and Table 8.10 ((shall)) will be permit-
ted to exist in an area where justified by local conditions and
where such higher levels do not or will not be expected to
result in significant adverse effects. Similarly, levels lower
than those specified in paragraph (1) and Table 8.10 ((shaH))
will be maintained in ((partienlar)) cases where significant
adverse effects have occurred or can be expected to occur at
the specified levels.

AMENDATORY SECTION
RULE 8.11 RECORD KEEPING AND REPORTING

T((he—purpoese-of-t))his rule ((iste)) requires owners or

operators of stationary sources of air contaminants to main-
tain records of, and periodically report to the Olympic Region
Clean Air Agency information on the nature and amounts of
emissions and other information as may be necessary to
determine whether such sources are in compliance with
applicable emission limitations and other control measures.

This rule also provides for public availability of emission
data reported to the Olympic Region Clean Air Agency by
stationary source owners or operators or otherwise obtained
by the ((Autherity)) Agency, as correlated with applicable
emission limitations.

(a) The owner or operator of any stationary source in the
geographical area of the Authority ((shel)) must, upon noti-
fication by the ((Eentrel-Officer)) Executive Director ((efthe
Olympie Region-CleanAir-Ageney)), maintain records of the
nature and amounts of emissions from such source and/or
provide other information deemed necessary by the Control
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Officer to determine whether such source is in compliance
with the applicable emission limitations and other control
measures.
(b) ((Fhe—information—pursuant-toRule-81H{a)hereof
shall-bereported-to-the-Control- Officer oenforms—supphied by
i ireet:)) When
requested by the Agency, the information pursuant to Rule
8.11(a) must be reported on forms supplied by the Agency.

AMENDATORY SECTION
Rule 8.12.1 Definitions

Unless a different meaning is clearly required by con-
text, the following words and phrases, as used in this Rule,
((shall)) will have the following meanings:

"CARB'" means California Air Resources Board.

"CARB Certified" means a vapor recovery system,
equipment, or any component thereof, for which the Califor-
nia Air Resources Board (CARB) has evaluated its perfor-
mance and issued an Executive Order.

"CARB Executive Order" means a document issued
by the Executive Officer of the California Air Resources
Board that specified the requirements for specific vapor con-
trol equipment and the procedures used in installing, main-
taining, inspecting, or testing vapor recovery systems.

"Enhanced Vapor Recovery (EVR)" means perfor-
mance standards and specifications set forth in the CARB CP
201 (Certification Procedure for Vapor Recovery Systems at
gasoline dispensing facilities) Sections 3 through 9.

"Gasoline" means a petroleum distillate, which is a lig-
uid at standard conditions and has a true vapor pressure
greater than four pounds per square inch absolute at 20°C and
is used as a fuel for internal combustion engines. Any liquid
sold as a vehicle fuel with a true vapor pressure greater than
four pounds per square inch absolute at 20°C is considered
'gasoline' ((ferpurpese-of)) in this regulation.

"Gasoline Dispensing Facility" means any site dis-
pensing gasoline from stationary storage tanks including
facilities dispensing gasoline for automotive, aviation, and
marine uses.

"Stage I"" means gasoline vapor recovery during all gas-
oline marketing transfer operations except motor vehicle
refueling.

"Stage II"" means gasoline vapor recovery during motor
vehicle refueling operations from stationary tanks.

"Submerged Fill Line" means any discharge pipe or
nozzle designed to be within six (6) inches of the bottom of
the tank and submerged at all times.

"Throughput" means the amount of gasoline passing
through a facility.

((" I ]‘ﬁﬂspﬂl‘f Iﬂl‘lli" means—a Esﬁtﬂli‘]?f HSEE] fsi: 531.]5
pirg-gaseline-overroadways:))

"Vapor Recovery System'" means equipment that
reduces the emissions of volatile organic compounds to the
ambient air.

AMENDATORY SECTION
Rule 8.12.2 General Requirements

(a) All gasoline dispensing facilities with gasoline stor-
age tanks, regardless of size ((shal)) must:

Proposed
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(1) Not allow gasoline to be handled in a manner that
would result in vapor releases to the atmosphere for extended
periods of time. Measures to be taken include, but are not
limited to, the following:

(1) Minimize gasoline spills;

(i1) Clean up spills as soon as practicable;

(iii) Cover all open gasoline containers and all gasoline
storage tank fill-pipes with a gasketed seal when not in use;
and

(iv) Minimize gasoline sent to open waste collection sys-
tems that collect and transport gasoline to reclamation and
recycling devises, such as oil/water separators.

(b) Gasoline storage tanks with a capacity of 2,000 gal-
lons or more ((shall)) must be equipped with submerged fill
lines.

(c) Gasoline dispensing facilities may be subject to reg-
istration per Rule 4.1.

(d) Gasoline dispensing facilities may be subject to
Notice of Construction requirements per Rule 6.1.

AMENDATORY SECTION
Rule 8.12.4 Testing Requirements

(a) The owner or operator of a gasoline dispensing facil-
ity with a cumulative storage capacity of 10,000 gallons or
more and equipped with Stage [ EVR must conduct the fol-
lowing performance tests:
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(1) Initial performance testing ((shat)) must be com-
pleted, for all performance tests listed in Table 1, after initial
installation and prior to the facility dispensing fuel commer-
cially; and,

(2) Subsequent testing ((shall)) must be conducted
according to the schedule in Table 1.

(b) The owner or operator of a gasoline dispensing facil-
ity with a cumulative gasoline storage capacity of 10,000 gal-
lons or more that is equipped with Stage I, but not equipped
with Stage I EVR, ((shall)) must conduct the appropriate
Static Pressure Performance of Vapor Recovery Systems test
in Table 1 at least once every 13 months.

(c) Tests ((shal)) must be conducted in accordance with
the CARB test procedure specified, or CARB-approved
equivalent test procedures.

(d) Tests ((shal)) must be performed by a third-party
independent testing company trained in the testing methods.

(e) In the event of a failed performance test, the owner or
operator ((shelt)) must correct the cause of the failure in
accordance with Rule 8.12.5(¢c) and retest within 30 days of
the date of the failed test.

(f) The owner or operator ((shal)) must report to the
Agency the results of all required performance testing within
30 days of the test date.

Table 1: Performance Testing

A An owner/operator of a facility with underground storage After the initial testing, the owner/operator
tanks ((shal)) must conduct the following tests... ((shalt)) must conduct the subsequent tests...
Al. TP-201.3 - Static Pressure Performance of Vapor Recovery at least once every 13 months
Systems
A2. TP-201.1E - Leak Rate and Cracking Pressure of P/V Vent at least once every 37 months
Valves
A3. TP-201.3C - Determination of Vapor Piping Connection to
Underground Gasoline Storage Tanks (Tie-Tank Test)
A4. TP-201.1B - Static Torque of Rotatable Stage I Adaptors at least once every 13 months
AS. TP-201.1C or TP-201.1D! - Leak Rate of Drop Tube/Drain | at least once every 13 months
Valve Assembly or Leak Rate of Drop Tube/Overfill Prevention
Device
B An owner/operator with aboveground storage tanks ((shall)) After the initial testing, the owner/operator
must conduct the following tests... ((shall)) must conduct the subsequent tests...
B1. TP-206.3 or TP-201.3B? - Static Pressure Performance of at least once every 13 months
Vapor Recovery Systems
B2. TP-201.1B - Static Torque of Rotatable Stage I Adaptors? at least once every 13 months
B3. TP-201.1E - Leak Rate and Cracking Pressure of P/V Vent at least once every 37 months
Valves

1 TP-201.1C has no overfill prevention device and TP-201.1D is required for drop tubes with overfill prevention

Proposed

TP-206.3 is required for aboveground storage tanks equipped with Stage I EVR

[46]

TP-201.1B only required for aboveground storage tanks equipped with Rotatable Stage I Adaptors
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AMENDATORY SECTION
Rule 8.12.5 Self-Inspection Requirements

(a) The owner or operator of a gasoline dispensing facil-
ity ((shal)) must complete self-inspections of the vapor
recovery system. The inspection must occur at least once a
week, or after each gasoline delivery, whichever is less fre-
quent. At a minimum, the following items ((shall)) must be
inspected:

(1) All adaptors ((skalt)) must be equipped with vapor-
tight caps;

(2) All fill and vapor recovery wells or boxes ((shal))
must be free of liquid gasoline;

(3) All gasoline storage tank fill-pipes ((shal)) must
have gasketed seals in good working condition;

(4) All caps ((shal)) must have gasketed seals in good
working condition; and,

(5) Vapor recovery adaptors on the storage tanks
((shall)) must seal upon disconnect.

(b) The dates and results of the self-inspections ((shal))
must be recorded.

(c) No later than 15 days after discovery, the owner or
operator ((shal)) must take corrective actions to repair,
replace, or adjust defective equipment found during any of
the following events:

(1) Performance tests;

(2) Routine maintenance checks;

(3) Self-inspections; or,

(4) Agency compliance inspections.

AMENDATORY SECTION
Rule 8.12.6 Recordkeeping Requirements

(a) The following records ((shall)) must be maintained
on site for no less than five years from origination, and copies
made available to the Agency upon request:

(1) Records of all maintenance and repair activities;

(2) Records of all self-inspections conducted per Rule
8.12.5;

(3) Records of all performance tests required by Rule
8.12.4; and,

(4) Monthly gasoline throughput records.

(b) The following records ((shel)) must be maintained
on site for the life of the gasoline dispensing facility or the
associated equipment, whichever is earlier:

(1) Any determinations issued by the Agency per Rule
6.1;

(2) Any GDF Notice of Intent to Operate submitted to

the Agency per Rule 6.1 (b)(3).

AMENDATORY SECTION
RULE 8.13 RESERVED ((BRY-CLEANERS))

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION
RULE 8.14 ADOPTION OF FEDERAL NEW SOURCE PERFOR-
MANCE STANDARDS (NSPS)

(a) The NSPS in 40 CFR Part 60 and its Appendices in
effect on the date referenced in ORCAA Rule 1.11 are
adopted by reference except for the subparts and sections
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listed in subsection (4). A current list of adopted federal stan-
dards is provided in Appendix A of ORCAA's Regulation.

(1) The term "Administrator" in 40 CFR Part 60 ((shall))
means the Administrator of EPA and the Executive Director
of the Agency.

(2) Where EPA has delegated to the Agency the author-
ity to receive reports under 40 CFR Part 60 the affected facil-
ity is required to provide such reports only to the Agency,
unless otherwise requested in writing by EPA.

(3) This section does not apply to any source operating
under a waiver granted by EPA or an exemption granted by
the president of the United States.

(4) Exceptions. The following sections and subparts of
40 CREF Part 60 are not adopted:

(i) Subpart B - Adoption and Submittal of State Plans for
Designated Facilities;

(ii) Subpart C - Emission Guidelines and Compliance
Times;

(iii) Subpart Cb - Large Municipal Waste Combustors
that are Constructed on or before September 20, 1994 (Emis-
sion Guidelines and Compliance Times);

(iv) Subpart Cc - Municipal Solid Waste Landfills
(Emission Guidelines and Compliance Times);

(v) Subpart Cd - Sulfuric Acid Production Units (Emis-
sion Guidelines and Compliance Times);

(vi) Subpart Ce - Hospital/Medical/Infectious Waste
Incinerators (Emission Guidelines and Compliance Times);

(vii) Subpart S - Primary Aluminum Reduction Plants;

(viii) Subpart BB - Kraft Paper Mills;

(ix) Subpart AAA - New Residential Wood Heaters - as
it applies to non-Title V sources;

(x) Subpart BBBB - Small Municipal Waste Combustion
Units Constructed on or before August 30, 1999 (Emission
Guidelines and Compliance Times);

(xi) Subpart DDDD - Commercial and Industrial Solid
Waste Incineration Units that Commenced Construction on
or before November 30, 1999 (Emission Guidelines and
Compliance Times);

(xii) Subpart FFFF - Emission Guidelines and Compli-
ance Times for Other Solid Waste Incineration Units that
Commenced Construction ((©#a)) on or b((B))efore Decem-
ber 9, 2004;

(xiii) Subpart IIIT - Standards of Performance for Sta-
tionary Compression Ignition Internal Combustion Engines -
as it applies to non-Title V sources;

(xiv) Subpart JJJJ - Standards of Performance for Sta-
tionary Spark Ignition Internal Combustion Engines - as it
applies to non-Title V sources;

(xv) Subpart MMMM - Emission Guidelines and Com-
pliance Times for Existing Sewage Sludge Incineration
Units;

(xvi) Subpart QQQQ - Standards of Performance for
New Residential Hydronic Heaters and Forced-Air Furnaces
- as it applies to non-Title V sources;

(xvii) Subpart UUUU - Emission Guidelines for Green-
house Gas Emissions and Compliance Times for Electric
Utility Generating Units; and,

(xviii) Appendix G - Provisions for an Alternative
Method of Demonstrating Compliance with 40 CFR 60.43

Proposed
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for the Newton Power Station of Central Illinois Public Ser-
vice Company.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION
RULE 8.15 ADOPTION OF NATIONAL EMISSIONS STANDARDS
FOR HAZARDOUS AIR POLLUTANTS (NESHAP)

(a) The NESHAP in 40 CFR Part 61 and its Appendices
in effect on the date referenced in ORCAA Rule 1.11 are
adopted by reference except for the subparts and sections
listed in subsection (4). A current list of adopted federal stan-
dards is provided in Appendix A of ORCAA's Regulation.

(1) The term "Administrator" in 40 CFR Part 61 ((shall))
means the Administrator of EPA and the Executive Director
of the Agency.

(2) Where EPA has delegated to the Agency the author-
ity to receive reports under 40 CFR Part 61 the affected facil-
ity is required to provide such reports only to the Agency,
unless otherwise requested in writing by EPA.

(3) This section does not apply to any source operating
under a waiver granted by EPA or an exemption granted by
the president of the United States.

(4) Exceptions. The following sections and subparts of
40 CFR Part 61 are not adopted:

(i) Subpart B - Radon from Underground Uranium
Mines;

(ii) Subpart H - Radionuclide other than Radon from
Dept. of Energy Facilities;

(iii) Subpart I - Radionuclide from Federal Facilities
other than Nuclear Regulatory Commission Licensees and
not covered by Subpart H;

(iv) Subpart K - Radionuclide from Elemental Phospho-
rus Plants;

(v) Subpart Q - Radon from Dept. of Energy Facilities;

(vi) Subpart R - Radon from Phosphogypsum Stacks;

(vii) Subpart T - Radon from Disposal Uranium Mill
Tailings; and,

(viii) Subpart W - Radon from Operating Mill Tailings.

AMENDATORY SECTION

RULE 8.17 ADOPTION OF NATIONAL EMISSIONS STANDARDS
FOR HAZARDOUS AIR POLLUTANTS FOR SOURCE CATEGO-
RIES

(a) The NESHAP for Source Categories in 40 CFR Part
63 and its Appendices in effect on the date referenced in
ORCAA Rule 1.11 are adopted by reference except for the
subparts and sections listed in subsection (4). A current list of
adopted federal standards is provided in Appendix A of
ORCAA's Regulation.

(1) The term "Administrator" in 40 CFR Part 63 ((shall))
means the Administrator of EPA and the Executive Director
of the Agency.

(2) Where EPA has delegated to the Agency the author-
ity to receive reports under 40 CFR Part 63 the affected facil-
ity is required to provide such reports only to the Agency,
unless otherwise requested in writing by EPA.

(3) This section does not apply to any source operating
under a waiver granted by EPA or an exemption granted by
the president of the United States.

Proposed
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(4) Exceptions. The following sections and subparts of
40 CFR Part 63, as they apply to non-Title V sources, are not
adopted:

(i) Subpart M - National Perchloroethylene Emission
Standards for Dry Cleaning Facilities;

(ii) Subpart LL - National Emission Standard for Haz-
ardous Air Pollutants for Primary Aluminum Reduction
Plants;

(iii) Subpart RRR - National Emission Standards for
Hazardous Air Pollutants for Secondary Aluminum Produc-
tion;

(iv) Subpart ZZZZ - Stationary Reciprocating Internal
Combustion Engines;

(v) Subpart - BBBBBB National Emission Standards for
Hazardous Air Pollutants for Source Category: Gasoline Dis-
tribution Bulk Terminals, Bulk Plants, and Pipeline Facili-
ties;

(vi) Subpart HHHHHH - Paint Stripping and Miscella-
neous Surface Coating Operations at Area Sources; and,

(vii) Subpart XXXXXX - Area Source Standards for
Nine Metal Fabrication and Finishing Source Categories.
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PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed October 20, 2021, 11:16 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-
08-089.

Title of Rule and Other Identifying Information: Chapter
16-303 WAC, Seed assessment, fees for seed services and
seed certification. The department is proposing the following
amendments:

* Increasing fees for certification and testing to ensure the
financial stability of the seed inspection program.

»  Establishing new testing and certification fees for ser-
vices not previously identified in the rule.

*  Restructuring the fee schedule to clarify and allow for
easier interpretation of the fees.

*  Creating WAC 16-303-117 Seed program testing cate-
gories, to standardize the seed testing categories and
associated crop kinds referenced in WAC 16-303-200
and 16-303-210. This change is also being made to clar-
ify inconsistencies in these sections.

*  Creating WAC 16-303-350 Seed tagging fees, to capture
all of the seed tagging fees in one place.

* Updating the footnote characters in all tables of this
chapter to provide clarity.

*  Repealing WAC 16-303-317 to clarify the rule language
by ensuring that all quarantine inspections are handled in
the same manner.

Hearing Location(s): On December 21, 2021, at 9:00
a.m., Microsoft Teams conference line https://teams.
microsoft.com/dl/launcher/launcher.html?url=%2F %23%?2
F1%2Fmeetup-join%2F19%3Ameeting OTU2ZGY 1ZDkt
NzM4Yi00YmEOLWEXxZDgtOWEyYjBmNzA4N
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DZj%40thread.v2%2F0%3Fcontext%3D%257b%25
22Tid%2522%2532%252211d0e217-264e-400a-8ba0-
57dcc127d72d%2522%252¢%252201d%2522%253a%2522
838c55¢7-c187-44ae-8de0-2be684ce5d4a%2522%257
d%26anon%3Dtrue&type=meetup-join&deeplink
[d=692bf511-52e0-49af-b0a0-d392d93284ec&directDl=
true&msLaunch=true&enableMobilePage=true&suppress-
Prompt=true; join by phone +1 564-999-2000, Phone Confer-
ence ID 243 579 647#. Due to the ongoing COVID-19 pan-
demic, the public hearing will be held solely over video and
teleconference.

Date of Intended Adoption: December 28, 2021.

Submit Written Comments to: Gloriann Robinson,
Agency Rules Coordinator, P.O. Box 42560, Olympia, WA
98504-2560, email wsdarulescomments@agr.wa.gov, fax
360-902-2092, by December 21, 2021.

Assistance for Persons with Disabilities: Contact Reanna
McNamara, phone 360-902-1931, fax 360-902-2085, TTY
800-833-6388,email rmcnamara@agr.wa.gov, by December
14,2021.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department
certifies, inspects, samples, tests, and analyzes agricultural,
vegetable, or flower seed sold or offered for sale in Washing-
ton state.

The department is proposing the following changes:

» Increasing some current testing and certification fees in
the following sections in order to build and maintain a
six month operative reserve.

°  WAC 16-303-105, 16-303-200, 16-303-210, 16-
303-230, 16-303-240 16-303-250, 16-303-300, 16-
303-310, and 16-303-320.

«  Establishing new service fees that are not listed in the
current fee schedule.

°  WAC 16-303-200 added new sample processing
and manual sample processing fees for all testing
categories to cover the cost of administrative staff
time to engage industry for sample check-in.

°  WAC 16-303-210 added the following additional
fees in the special seed test category that were not
previously identified in rule. This clarifies the test-
ing fees for all of industry.

m  Electrical conductivity test.

In dirt samples, field run samples.

Manual seed count.

Seed coat dehull for tetrazolium (TZ).

Species exam or veskof exam.

Dickey-John Test.

Oven moisture test.

Seed mixture purity exam.

Additional sodium hydroxide exam, wheat

only.

Dust like species exam.

Broomrape in red clover exam.

Noxious weed search in animal feed, bird seed

or organic matter.

m  Total kernel weight seed count.

Canadian seed grade report.

m  EC norms conversion from Association of Offi-
cial Seed Analysis (AOSA) report.
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m  Potassium iodide test.

WAC 16-303-250 established the following new

testing and administrative fees for the following ser-

vices not previously identified in the rule under mis-
cellaneous service fees. This clarifies the testing
fees for all of industry.

m  Combined report.

m  Split seed sample for outsourcing.

m  Washington wilderness hay and mulch certifi-
cate.

m  Cancellation of seed test.

WAC 16-303-300 added fees for certificates of ori-

gin, phytosanitary field application, and nematode

soil sampling since these are not currently listed in
rule and this will clarify field and testing fees for
industry.

WAC 16-303-310 added the fee for a reissuance of

an Organization for Economic Cooperation and

Development (OECD) certificate that were not pre-

viously identified in the current rule. This will allow

the industry to see the fees associated with the ser-
vices they request.

WAC 16-303-315 added quality seed tagging fees

for timothy and orchardgrass seed and footnotes to

create transparency for services that are currently
being provided but are not listed in rule.

m  Added footnote 1/ to identify where to find the
per tag cost.

m  Added footnote 2/ to clarify that additional lab-
oratory analysis is necessary to complete the
quality tagging request.

m  Added footnote 3/ to identify where industry
can find quality seed tagging standards.

WAC 16-303-320 added seed certification crop fees

for camelina, radish, sunflower, woody plants and

forbs, and hybrids to provide clarity on fees for
industry for services that have been provided which
were not listed in current rule.

WAC 16-303-320 added service field inspections

that were not previously identified in the current

rule. This will allow the industry to see the fees
associated with the services they request.

Restructuring the fee schedule to clarify and allow for

easi
o

er interpretation of the fees.

Creating WAC 16-303-117 to clarify inconsisten-
cies in seed testing categories and associated crop
kinds referenced in WAC 16-303-200 and 16-303-
210. WAC 16-303-117 was established to identify
the category number with the crop kind and list the
specific crops to be used as a reference for WAC 16-
303-200 and 16-303-210. Removed the additional
crops column in WAC 16-303-200 and 16-303-210
for readability and listed in WAC 16-303-117. Pre-
viously, in WAC 16-303-200 the crop names were
inconsistent and did not match the crop kinds. WAC
16-303-117 restructures all crop kinds to better fit
the category by botanical name. The following is a
summary of all the updates in these sections.

m  Industrial hemp is renamed as hemp as it is fed-

erally identified.

Proposed
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Proposed

m The category native grasses added species
which are used for reclamation purposes.

m  Eliminated crop groups A, B, C as wheatgrass,
wild rye, and native species were all listed and
added confusion to industry.

m  Added woody plants and forbs as a new cate-
gory for better organization of these plant types.

m Identified for clarity the three species which
require a 400 seed TZ test according to AOSA
rules, previously this was buried in the footnote
of the table.

m  Added fruit and vegetable crops which are cur-
rently seed tested in the lab and were not previ-
ously listed in rule.

m  Added camelina to the Brassica species cate-
gory.

m Clarified the bluegrass category to not include
native or reclamation species.

m Removed the vegetable swiss chard and spin-
ach from the beets section and listed in the fruit
and vegetable category.

m  Moved the crop of lupine from the alfalfa and
clover section and listed in peas and other large
seeded legumes.

m Additional crops in each category were
updated.

WAC 16-303-200 changed the crop groupings to

better match botanical name. Removed the addi-

tional crops column in WAC 16-303-200 and 16-

303-210 for readability and listed in WAC 16-303-

117. This will allow the program to charge consis-

tent fees based upon the correct crop grouping.

Industry will now be charged an appropriate fee

based upon the body of work.

WAC 16-303-210 reorganized the fees into two sep-

arate tables, part A shows the fees that are specific to

crop kind, and part B shows the fees applicable to all
crop kinds.

WAC 16-303-240, the program restructured how

revenue is generated for field work and will no lon-

ger charge the production hundred weight (cwt) at
laboratory analysis and therefore, must pass the per
tag cost to industry. By restructuring the fees and no
longer charging a cwt, the options A and B for tag-
ging of grass or blended certified crops is no longer
applicable. The program will now charge an appli-
cation fee and the cost per tag. This amendment will
benefit industry as the fees charged for the field
work earlier in the season cover programs costs for

the field work. Therefore, industry will not see a

high production fee based on cwt at the time of lab

analysis, they will now only pay for the lab work
itself. This will allow industry to pay for services
over the course of the year instead of having to pay

a large payment at the end of the year in the form of

a production fee by cwt.

WAC 16-303-250 updated "High priority sample"

to "super rush sample" to reflect current industry

language.
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WAC 16-303-300 added clarifying information
about fees and combined all field inspections into a
single fee since the amount of work for wheat is the
same as all other crops.
WAC 16-303-310 restructured the fee table and
added footnotes for clarification of services and the
removal of cwt production fee. The program will
now charge an application fee and the cost per tag.
This amendment will benefit industry as the fees
charged for the field work earlier in the season cover
programs costs for the field work. Therefore, indus-
try will not see a high production fee based on cwt at
the time of lab analysis, they will now only pay for
the lab work itself. This will allow industry to pay
for services over the course of the year instead of
having to pay a large payment at the end of the year
in the form of a production fee by cwt.

WAC 16-303-320 updated the current table to

reflect services that were not applicable by adding

"N/A" instead of leaving that cell blank. This will

provide clarity for industry that there is no service

provided for that crop and therefore no fee listed.

WAC 16-303-320 updated the footnotes to reflect

the changes made in the table relating to field fees.

m  Removed footnote 1/ and added this language
to the top of the table as it is the most important
message for industry to acknowledge.

m  Updated footnote 2/ to reflect a seed applicant
vs a seed processor to include all business
types.

m  Removed footnotes 5/ and 6/ since cwt is no
longer applicable and grass option A and B will
no longer be offered as a service.

m  Replaced footnote 5/ to state that shipping and
handling charges will now be applicable when
outsourced laboratory analysis for plant disease
is necessary.

m  Removed footnote 11/ on seed lots packaged in
less than 25 pound bags since cwt is no longer
applicable and grass option A and B will no
longer be offered as a service.

m Replaced footnote 1/ to reflect the new mini-
mum field inspection fee.

m Replaced footnote 7/ to clarify when a field
application is refundable or nonrefundable.

m Replaced footnote 8/ to identify seed stock
classes with the updated fee per application.

m  Replaced footnote 9/ to clarify that additional
travel time and mileage may be applicable to
late applications.

m  Replaced footnote 10/ to identify the billable
rate for corn bin inspections.

WAC 16-303-320 moved all field inspections from

WAC 16-303-317 to this section, specifically

annual and rough bluegrass inspections. This will

allow industry to see all field inspection fees in one
location.

WAC 16-303-320 production fees by cwt are

removed as they are no longer applicable, fees are

restructured to bill by acreage at both the seedling
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and crop inspections when applicable. The program
restructured how revenue is generated for field work
and will no longer charge the production hundred
weight (cwt) at laboratory analysis and therefore,
must pass the per tag cost to industry. Tags will now
be requested and purchased separately by quantity at
the per tag price. This will allow industry to pay for
services over the course of the year instead of hav-
ing to pay a large payment at the end of the year in
the form of a production fee by cwt.

*  Creating WAC 16-303-350 confines all of the tagging
fees in one place in the rule language which helps to clar-
ify the rule and make it more easily understood. This
change also adds a per tag cost for all certified seed
classes, crucifer quarantine tag, and including specialty
tags. The program previously purchased tags as it was
included with the production cwt charge at the time of
laboratory analysis. The annual cost of tags to the pro-
gram is significant and no longer covers the field work
and cost of tags as originally designed. The program
restructured how revenue is generated for field work and
will no longer charge the production hundred weight
(cwt) at laboratory analysis and therefore, must pass the
per tag cost to industry. Tags will now be requested and
purchased separately by quantity at the per tag price.
This will allow industry to pay for services over the
course of the year instead of having to pay a large pay-
ment at the end of the year in the form of a production fee
by cwt.

* Updating all footnote characters in each table of the
chapter to allow for easier readability. Previously, the
footnotes were identified in the tables with a /1, /2, /3,
etc. and it was difficult to identify the footnote characters
within the tables. The footnotes will now be labeled as
*1, *2, *3, etc. so industry can easily identify the foot-
notes.

*  Repealing WAC 16-303-317 to clarify the rule language
by ensuring that all quarantine inspections are handled in
the same manner. Inspection fees for annual and rough
bluegrass were moved to WAC 16-303-320 for clarity
since all field inspections are being listed there. No other
quarantine inspections have additional fees if a positive
finding occurs, therefore this section is now obsolete.
Reasons Supporting Proposal: Currently, the program's

financial operating reserve is fully depleted and will continue
to deplete into the negative. The proposed fee increase and
restructure is needed to allow the program to rebuild and then
maintain the recommended six month reserve, as well as
maintain the current staffing level. Without rebuilding the
financial reserve and covering current costs, the program will
need to reduce staffing and services to industry.

Without the proposed amendments, the department will
be forced to eliminate the laboratory and maintain only seed
certification and the phytosanitary inspections and certifi-
cates. The necessary laboratory analysis for final seed certifi-
cation for purity and viability would be outsourced to a dif-
ferent lab. This would not be in the best interest of industry
because the Washington state department of agriculture
(WSDA) would be reliant on outside lab knowledge, skills,
and abilities without regulatory oversight, as well as turn-
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around times. Additionally, the industry is subject to a free
market and price increases at will by a private laboratory
without industry review or input. Lastly, the current volume
of seed samples the WSDA laboratory intakes annually
would go elsewhere in the market and create an unknown
backlog among other seed testing laboratories. In all cases,
the loss of the department seed laboratory is a hindrance to
the body of work industry desires.

The program identified a need to add necessary labora-
tory succession planning in order to cover an increase in
workload. In 2017, the average days behind in laboratory
rush samples of grain was six days. The performance expec-
tation by industry and by the quarterly performance manage-
ment system for rush samples is that rush samples are to be
started in three or less days during the busy season. The sam-
ple volume from 2017 has been over 8,000 samples per year
and over 22,000 individual seed tests. Previously, the
requests had been under 11,000 samples per year. The indus-
try requested lab tests have more than doubled in the last five
years. Looking into the future, the program has four seasoned
purity staff whom are eligible for retirement. To maintain the
skill level of the laboratory, it is necessary to succession plan
now. It is required by AOSA that an analyst has two years of
prior experience to test for accreditation. In order for new
purity staff to gain adequate experience, we have initiated an
in-training program with performance benchmarks to build
crop specific skills. The industry benefits from building the
skillset of analysts over time to be proficient in all crops and
maintain the program legacy knowledge.

From 2013 - 2018, the amount of certified acreage
applied for inspection increased by 35,828 and is close to a 40
percent increase. The field locations have dispersed to further
remote and rural locations than prior years causing more
drive time. The additional drive times make reaching each
location multiple times during the active growing season dif-
ficult with the prior field staffing level. Starting in 2018, the
program had to increase the number of staff because the aver-
age overtime hours over the entire season was reaching 250 -
300 hours per person. The risk of burnout and accident rate
increases by having tired staff. Lack of staff causes an
increase in the number of late inspections. It benefits industry
to have adequate field staffing and field inspections com-
pleted in time to make harvest decision.

Through analysis, the program has restructured the way
revenue will be generated by eliminating the cwt production
field fee. The production fee by cwt is currently based upon
the assumption that each field inspection will generate one
laboratory sample to bill the production fee. This kept the per
acre cost down and collected revenue at the end of the season
when the sample was billed by weight. The program has not
seen a one to one relationship and thus is not collecting all the
potential revenue. Therefore, for every field inspection con-
ducted the program is spending more on transportation and
salaries than generating in revenue. Industry benefits by hav-
ing the field work billed and paid for in the earlier part of the
year and not having a large production fee due when the lab
sample arrives for analysis.

The increase of laboratory fees is designed to support the
body of work the lab staff conducts instead of relying on the
field production fees to fill the void. The fee increase pro-

Proposed
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posal is designed to cover all the laboratory overhead, staff-
ing, and supplies supported by lab fees. This will no longer
make the laboratory expenditure dependent upon the revenue
collected by the production fees designed to support field
costs. The benefit to industry is having a fully self-sufficient
laboratory that is not depend[ent] upon field harvest yields
and cwt production charges.

Establishing new service fees that are not included in the
current fee schedule will allow customers to know what the
testing cost will be prior to submitting the request. This
change will also ensure that all customers are being charged
the same fee for services.

Addressing the inconsistencies in WAC 16-303-200 and
16-303-210 will provide clarity for program customers
regarding purity, germination, and TZ testing fees associated
with their specific crop type.

Statutory Authority for Adoption: RCW 15.49.005 and
[15.49].310.

Statute Being Implemented: Chapter 15.49 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: WSDA, governmental.

Name of Agency Personnel Responsible for Drafting:
Reanna McNamara, 1111 Washington Street S.E., Olympia,
WA 98504, 360-902-1931; Implementation and Enforce-
ment: Paula Moore, 21 North 1st Avenue, Suite 203, Yakima,
WA 98902, 509-249-6950.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. WSDA is not a listed agency under RCW 34.05.-
328 (5)(a)(1).

The proposed rule does impose more-than-minor costs
on businesses.

Small Business Economic Impact Statement (SBEIS)
Chapter 16-303 WAC
Seed Assessment, Fees for Seed Services and Seed
Certification
October 15, 2021

SECTION 1: Describe the proposed rule, including: A
brief history of the issue; an explanation of why the pro-
posed rule is needed; and a brief description of the prob-
able compliance requirements and the kinds of profes-
sional services that a small business is likely to need in
order to comply with the proposed rule.

History and Overview: WSDA seed program conducts
preharvest field inspections and laboratory testing of agricul-
tural, vegetable, and flower seeds grown under the seed certi-
fication program. Field inspection services are performed
according to the requirements of the national Association of
Official Seed Certifying Agencies (AOSCA) and when
requested, the international OECD. The program tests seed
samples submitted by seed growers and companies to deter-
mine compliance with purity and germination standards, and
to certify seed for domestic and international marketing. Seed
testing services are performed under the auspices of AOSA,
International Seed Testing Association (ISTA), and the
Canadian Methods and Procedures for Testing Seed. The pro-
gram operates Washington state's only official seed testing
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laboratory and official seed samplers. This is a self-support-
ing, fee for service program that is fully funded by the fees
received from businesses seeking certification and testing
services.

In addition to field inspection and seed testing services,
the seed program is responsible for overseeing and enforcing
seed packaging requirements for seed sold within Washing-
ton state. The purpose is to provide uniformity and consis-
tency in the packing of agricultural, vegetable, and flower
seeds to facilitate the interstate movement of seed to protect
consumers.

Services provided by the program include:

Field * Official seed sampling
* Field inspection
© AOSCA field standards
° OECD field standards
° Quarantine inspections
* Seed conditioning plant permit

inspections

Laboratory * Purity

* Germination

*TZ

* Special tests such as phytosanitary

lab examinations

Seed Regulatory * Seed labeling permits
* Seed dealer permits

* Enforcement of Federal Seed Act

Phytosanitary * Phytosanitary field inspection stan-
dards
* Federal/state phytosanitary certifi-

cates

Why the Rule Change is needed: In 2017, the seed pro-
gram began assessing the need for a possible fee increase.
Utilizing the first month of the fiscal year, the monthly pro-
gram operating expense increased a total of 93.79 percent
from 2013 to 2020, in the amount of $19,214 to $37,229. The
program cannot reduce operating expenses without imperil-
ing its ability to meet its statutory directives and to provide
services desired by the industry. The projected budget in
2017 showed the program was solvent and in good standing,
but the recommended six month reserve started to deplete in
2019. From 2017 through 2019, the industry placed a higher
demand on program services and requests increased over
time. The number of lab test requests increased, as well as the
requests for field services, such as phytosanitary field inspec-
tions and acreage. The program responded by increasing the
number of field staff to meet the demand. The added cost of
the additional field staff, the in-training staff, along with a ris-
ing cost of goods and services, and agency overhead costs
finally caught up with the old fee schedule. In March of 2019,
the need for the fee increase was identified and outreach to
stakeholders to express the need for the program to increase
fees began. At that time, the program's projected budget indi-
cated a possible negative fund balance by the end of May
2021.
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In 2019, the program began gathering data and develop-
ing ideas for how chapter 16-303 WAC might be changed to
meet the needs of the program as well as provide more clarity
and transparency for industry. The fee schedule that is cur-
rently in rule does not allow WSDA to maintain operations
since this fee structure has not seen an increase in nearly 13
years. The program attended commodity commission meet-
ings, as well as local and regional seed meetings to express
the need for a fee increase. At that time, the program
remained solvent and in good standing with a positive bal-
ance. The program continued to engage industry at local and
regional meetings to explain the rising cost of goods and ser-
vices, and the need for additional staffing. These costs
increased by a total of 64.58 percent from 2013 to 2020 in the
amount of $147,978 to $243,539. In this same time frame, the
number of annual staffing for the program increased, includ-
ing seasonal staff, from 29.6 to 37.5 FTEs. The additional
staffing started in 2018 to meet the needs of industry for lab-
oratory turnaround time, to address the backlog of samples,
and field inspections. The program also started a staff in-
training project in 2020 to address succession planning for
natural staff attrition due to expected staff retirements. The
field staffing increased by four through the inspection season
to meet the needs of increased acreage and the geographic
distance of inspection locations. The succession planning for
accredited lab analyst was identified as a need with the aging
of current staff. To become an accreditation lab analyst, it
requires a staff member to have two years prior experience
before allowed to test with the national organizations to
become either an AOSA or Society of Commercial Seed
Technologists (SCST) analyst. In the meantime, the agency
overhead costs increased by 93.79 percent and the reserve
dropped below the required six months operating expenses.

WSDA is proposing to restructure the existing fees in
this rule to ensure the cost of providing services is recovered.
The necessary increase in fees will allow WSDA to maintain
program operations. Once a six-month operating balance has
been reached, the program will use the revenue to add labora-
tory, field, and office staff for succession planning and to
reduce overtime hours worked by current staff. There have
been several new services offered since the last time this rule
was amended, and since these services are not listed in the
current fee schedule, the fees for these services have been
charged based on staff time and other expenses. Establishing
fees for these new services would increase transparency for
customers using these services.

The department is also proposing to make clerical
changes, including adding native species not previously
included, and modifying crop groupings to ensure that all
crops are listed under the correct groupings. These changes
are for clarification only and do not change the effect of the
current rule or impose any additional costs on businesses in
order to comply with the rule.

Changes for clarification that do not change the effect of
the current rule:

WAC 16-303-200

Name change of industrial hemp to hemp per federal
crop name change.

Moved crops to better fit the classification in additional
crop category.
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Identified the native and reclamation grasses in addi-

tional crop category.

WAC 16-303-210

Reorganized into a table format that is more clear for

specialty tests of Canadian, ISTA and quarantine tests.

Identify which crops undesirable grass species test is

available.

Name change of industrial hemp to hemp per federal

crop name change.

Made a section B for services that are applicable to all

Ccrops.

WAC 16-303-230

Filled in the table with services that were left blank but

assumed to be the same of the line above.

WAC 16-303-250

*  Changed the name of high priority sample to super rush
and referenced by staff and industry.

WAC 16-303-515 [16-303-315]

*  Added the two other quality exams not previously listed.

Renamed the section from sod quality with the addition

of timothy and orchard grass.

WAC 16-303-317

Moved the annual and rough bluegrass quarantine

inspection rates to the certified field WAC 16-303-320.

WAC 16-303-320

Name change of industrial hemp to hemp per federal

crop name change.

Moved service inspection from the footnote to the table

to clarify the fee structure.

Added annual and rough bluegrass quarantine inspec-

tions as these are only applicable to certified field

inspections.

Added seedling inspection fees to the table as applicable

to clarify when charges were previously charged auto-

matically for two (seedling and crop) inspections.

New tag fee (WAC 16-303-330)

»  Clarifies the types of tags available for certified seed by

listing each crop, type and tag size available.

The following table shows an overview of how the fees
are being amended:

Proposed
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Increase

New

No Change

Deleted

* Application fee—All crops
* Application late fee—Per
application

* Area inspection

* Bioassay variety specific

* Cold (vigor) test for wheat
* Crop or weed exam standard
AOSA working amount (in
addition to other tests
requested)

* Fees for blending-out-of-

state origin certified seed-min-
imum fee

* Fees for blending-Washing-
ton origin certified seed—
Minimum fee

* Field staff stand-by time at
warehouse

* Germination

* Hourly charge increase

* Hourly rate

* ISTA sampling—All other
kinds—Minimum fee increase
* ISTA Sampling—Peas,
beans, small grains or seeds of
similar size—Minimum fee
increase

* Late application fee penalty
* Mill check

* Minimum tagging fee

» Miscellaneous service, in dirt
samples, field run samples,
cleaning inert

* Moisture test (oven)

* OECD certificate

* OECD grow out test

* OECD tagging fee

* Paired tests or 400 TZ when
required by AOSA (from sec-
tion 200)

* Paper documents: Additional
copies—Registered mail

* Pest and disease (phyto
exam) and/or soil exam
including sclerotinia, ergot,
smut

* Phytosanitary field inspec-
tion—All seed (for each
required inspection)

* Purity w/ noxious

* Application fee—Camelina,
sunflower, woody plants and
forbs, canola/radish hybrid

* Additional sodium hydroxide
exam (wheat only)

+ All Other: Shipping and han-
dling

* Ammonia test (required for
Fescue certification)

* Broomrape (Orobanche
minor) in red clover and other
species (dry method)

* Canadian seed grade report
(Canadian test required)

* Cancellation of seed test

* Canola/radish hybrid

* Certificate of origin

» Combined report

+ Corn cold test new

* Dust like species exam (dry
method)

* EC norms Conversion from
AOSA report electrical con-
ductivity (EC) new

* Fluorescent test (all perennial
and annuals)

* Germination test in soil

* Late application fee pen-
alty—Camelina, radish, sun

flower, woody plants and
forbs, service inspections
except hybrid

* Manual sample processing
per request

* Moisture test/Dickey-John
Test

* Nematode soil sample

* Noxious weed conversion fee
* Noxious weed search in ani-
mal feed pellets, bird seed or
organic matter

* OECD reissued certificate

* Orchardgrass quality seed
analysis

* Paper documents: Additional
copies—Digital

* Per tag fee

* Annual and rough blue-
grass quarantine

* Cwt fee

* Federal phytosanitary cer-
tificate

* ISTA sampling—All other
kinds - cwt fee no change

* ISTA sampling—Peas,
beans, small grains or seeds
of similar size - cwt fee no
change

* Mileage

* OECD assessment

* Quarantine inspection of
grass seed fields found to be
in violation of the quaran-
tine requirements

* Revised reports

* Standard sampling—All
other kinds - cwt fee no
change

* Standard sampling - Peas,
beans, small grains or seeds
of similar size - cwt fee no
change

* State phytosanitary certifi-
cate

* Fees for blending seed-out-
of-state origin certified
seed—Removed cwt charge
* Fees for blending seed—
Washington origin certified
seed—Removed cwt charge
* Production fee (includes
tagging)

* Fees for blending seed-out-
of-state origin certified
seed—Removed cwt charge

* Fees for blending seed—
Washington origin certified
seed—Removed cwt charge
* Production fee (includes

tagging)

Proposed
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Increase

New

No Change

Deleted

* Quarantine tests on seed

* Reinspection fee (other than
isolation)

* Rules test—Canadian (no
grade report)

* Rules test-ISTA (no orange
certificate)

* Rush samples

» Samples: Fee for special
shipping/packaging for seed
samples, plant health samples
(live plants) by Federal
Express, air parcel or air
freight

* Seed tag minimum fee—Sod,
quality timothy, quality
orchardgrass

* Seeding [seedling] producing
or field inspection

* Seedling field acreage
inspection fee—Alfalfa, red
clover, white clover and tre-
foil, perennial grasses, rape-
seed, canola, and mustard

* Sod or quality seed analysis
* Standard sampling—All
other kinds—Minimum fee
increase

+ Standard sampling—Peas,
beans, small grains or seeds of
similar size—Minimum fee
increase

* Super rush samples

*TZ

* Wheat species exam

* Phytosanitary field applica-
tion

* Potassium iodine/iodide test
new

* Preliminary germination per-
cent via email

* Reinspection fee (other than
isolation)}—Camelina, corn,
radish, sunflower, woody
plants and forbs, service
inspections except hybrid

» Sample processing per
request

* Seed coat dehull for TZ (San-

foin/oat)

* Seed count, manual

 Seed count, mechanical

* Seed mixture purity exam

* Seed shipped out-of-state
(uncleaned)—New flat fee (no
longer cwt)

* Species or Veskof Exam

* Split seed sample for out-
sourcing

* Stress germination exam

* TKW 1000 seed count (total
kernel weight/1000 seed)

* Undesirable grass species
test, no other purity requested
* Washington wilderness hay
and mulch (WWHAM) certifi-
cation, if done at time of seed

certification inspection

Probable compliance requirements: The only proba-
ble compliance requirement will be paying the updated fees
for seed certification and testing. Section 3 provides a
detailed overview of what the cost of compliance will look
like with the proposed changes. WSDA performed an in-
depth analysis to determine the proposed fee structure and

that information is also provided in Section 3. No profes-

sional services will be required by businesses in order to
comply with the proposed rule amendments.

SECTION 2: Identify which businesses are required to
comply with the proposed rule using the North American
Industry Classification System (NAICS) codes and what
the minor cost thresholds are.

NAICS */**Minor Cost ***Minor Cost
Code Estimated Number Threshold = Threshold =

4,50r6 of Businesses in 1% of Average 0.3% of Average
Digit) NAICS Business Description Washington Annual Payroll Annual Revenue
111110 Soybean Farming Data Not Available ***%$100.00 ***%$100.00
111140 Wheat Farming 675 $522.88 $834.97
111191 Oilseed and Grain Combination Farm- 24 $675 *#%%$100.00

ing
111199 All Other Grain Farming 187 $462.90 $1,321.28
111211 Potato Farming 92 $7,788.72 $3,509.36
[55] Proposed
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NAICS */**Minor Cost ***Minor Cost
Code Estimated Number Threshold = Threshold =
“4,50r6 of Businesses in 1% of Average 0.3% of Average

Digit) NAICS Business Description Washington Annual Payroll Annual Revenue

111219 Other Vegetable (except Potato) and 312 $3,531.73 $8,532.32
Melon Farming

111334 Berry (except Strawberry) Farming 218 $2,891.00 $6,275.41

111339 Other Non-citrus Fruit Farming 896 $2,745.17 $622.21

111421 Nursery and Tree Production 195 $4,955.96 $2,712.36

111422 Floriculture Production 64 $6,901.82 $411.75

111940 Hay Farming 323 $1,312.82 $3,818.83

111998 All Other Miscellaneous Crop Farming 255 $9,125.33 $2,834.77

112111 Beef Cattle Ranching and Farming 244 $847.30 $365.99

112990 All Other Animal Production 25 $499.58 $468.09

115112 Soil Preparation, Planting, and Cultivat- 111 $1,769.02 $1,769.65
ing

115114 Postharvest Crop Activities (except 121 $43,667.20 $16,986.68
Cotton Ginning)

115115 Farm Labor Contractors and Crew 96 $13,104.71 $4.835.64
Leaders

311224 Soybean and Other Oilseed Processing 5 $28,531.69 $48,585.04

311411 Frozen Fruit, Juice, and Vegetable Man- 21 $105,850.18 $595,506.45
ufacturing

311421 Fruit and Vegetable Canning 42 $20,550.40 $62,568.88

311999 All Other Miscellaneous Food Manu- 23 $11,304.51 $31,257.46
facturing

325320 Pesticide and Other Agricultural Chem- | Data Not Available **%%$100.00 $47,824.19
ical Manufacturing

325412 Pharmaceutical Preparation Manufac- 84 $9,153.91 $51,592.66
turing

325998 All Other Miscellaneous Chemical 26 **%%$100.00 $23,409.10
Product and Preparation Manufacturing

339999 All Other Miscellaneous Manufacturing 107 $5,711.64 $10,446.42

423920 | Toy and Hobby Goods and Supplies 61 $17,959.60 $110,868.68
Merchant Wholesalers

423990 Other Miscellaneous Durable Goods 233 $2,397.26 $6,938.84
Merchant Wholesalers

424480 Fresh Fruit and Vegetable Merchant 163 $15,965.96 $46,340.76
Wholesalers

424510 Grain and Field Bean Merchant Whole- 36 $8,827.12 $49,430.75
salers

424590 Other Farm Product Raw Material Mer- 25 $3,684.24 $6,733.79
chant Wholesalers

424910 | Farm Supplies Merchant Wholesalers 242 $7,647.50 $37,719.39

424930 Flower, Nursery Stock, and Florists' 94 $4,244.49 $6,329.91
Supplies Merchant Wholesalers

424990 Other Miscellaneous Nondurable 234 $2,043.58 $7,116.01
Goods Merchant Wholesalers

Proposed [56]
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NAICS */**Minor Cost ***Minor Cost
Code Estimated Number Threshold = Threshold =
“4,50r6 of Businesses in 1% of Average 0.3% of Average

Digit) NAICS Business Description Washington Annual Payroll Annual Revenue

425120 Wholesale Trade Agents and Brokers 4,494 $4,610.21 $5,670.92

444220 | Nursery, Garden Center, and Farm Sup- 330 $3,429.16 $3,622.59
ply Stores

445230 Fruit and Vegetable Markets 116 $2,338.66 $2,105.40

445299 | All Other Specialty Food Stores 200 $3,946.47 $2,580.20

453998 All Other Miscellaneous Store Retailers 774 $3,127.96 $3,615.53
(except Tobacco Stores)

484110 General Freight Trucking, Local 306 $6,775.14 $2.,041.21

484121 General Freight Trucking: Long Dis- 806 $5,599.75 $3,671.28
tance; Truckload

488320 | Marine Cargo Handling 51 $48,056.51 $78,668.59

488510 Freight Transportation Arrangement 515 $10,427.53 $18,581.46

493110 General Warehousing and Storage 160 $35,157.63 $8,711.98

493130 Farm Product Warehousing and Storage 22 $4,066.42 $9,383.12

523130 Commodity Contracts Dealing 14 $2,889.95 $37,513.78

541611 Administrative Management and Gen- 2,241 $8,298.46 $1,874.37
eral Management Consulting Services

541618 | Other Management Consulting Service 82 $6,273.33 $5,854.91

541620 Environmental Consulting Services 328 $6,796.19 $1,942.49

541690 Other Scientific and Technical Consult- 1,268 $2,753.32 $2,561.01
ing Services

541714 Research and Development in Biotech- 250 $45,741.36 $16,554.07
nology (except Nanobiotechnology)

561730 Landscaping Services 3,183 $2,070.15 $790.57

561910 Packaging and Labeling Services 25 $4,274.19 $5,749.64

611310 Colleges: Universities; and Professional 228 $115,887.10 $19,905.17
Schools

813410 Civil and Social Organizations 527 $4,166.62 $1,260.36

* Data source: 2018 Employment security department.

Hk Data source: 2019 Quarterly Census of Employment and Wages (Bureau of Labor Statistics).

Hkk Data source: 2019 Department of revenue.

*#%%  Data not available. Minor cost is defined in RCW 19.85.020 as "cost per business that is less than three-tenths of one percent of annual revenue or
income, or one hundred dollars, whichever is greater, or one percent of annual payroll." When minor cost data is not available, the department uses a

minor cost threshold of $100.

SECTION 3: Analyze the probable cost of compliance.
Identify the probable costs to comply with the proposed
rule, including: Cost of equipment, supplies, labor, pro-
fessional services and increased administrative costs; and
whether compliance with the proposed rule will cause
businesses to lose sales or revenue.

The proposed revisions to chapter 16-303 WAC do not
result in an across-the-board increase for all fees. An in-depth
analysis of the fees collected by the different types of opera-
tions allowed WSDA to develop a new structure that will bet-
ter recover costs per service. The result of the restructure is an
increase in some fees and a reduction or removal for others.

[57]

Table 3.1 shows the proposed new fee schedule as it com-
pares to the current fees. The probable cost of compliance
will be dependent on services that each business requests.
Table 3.2 provides an overview of how businesses will be
impacted based on the proposed fees as compared to the fees
they paid in 2019.

In addition, the proposed revisions to this rule are not
likely to have an appreciable impact on the cost of equip-
ment, supplies, labor, professional services, or administrative
costs. Compliance with the proposed rule will not likely
cause businesses to lose sales or revenue. However, it will
likely increase overall expenses for each business. In con-
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trast, if the program was not able to continue providing the
current level of service, or had to shut down completely due
to lack of funds, the businesses it serves would likely lose
sales due to the inability to have their seeds tested and certi-

While the proposed revision aims to restructure the exist-
ing fee structure for seed certification and testing, it does not
impose any additional recordkeeping or administrative costs
beyond those currently present in the existing rule.

fied.
Table 3.1 - WSDA proposed fees compared to current fees.
Service Current Fee New Fee
Seed assessment (WAC 16-303-105) $0.11 $0.28
Seed assessment penalty minimum fee (WAC 16-303-105) $20 $28
Germination $25-$123* $60-$146*
Purity w/noxious $29-§84* $68-$153*
TZ $45-$49* $101-$202*
Sample processing per request N/A $8
Sample processing per request—Manual N/A $13
Sod or quality seed analysis $45-881* $126
Undesirable grass species test, no other purity requested (UGS) $76 $114
Paired Test or 400 TZ when required by AOSA $90 $202
Crop or weed exam standard AOSA working amount (in addition to | $24-$54* $76
other tests required)
Quarantine tests on seed $20-$100* $86-$139*
Rules test—Canadian—Purity $35-§78* $68-$153*
Rules test—Canadian—Germ $27-$38* $59-$82*
Rules test—ISTA—Purity $33-$35* $68-$153*
Rules test—ISTA—Germ $33 $59-$76*
Additional sodium hydroxide exam (wheat only) $23 $47
Ammonia test (required for Fescue certification) $33 $46
Bioassay variety specific $54 $96
Dust like species exam (dry method) including Broomrape (Orobanche | N/A $152
minor)
Canadian seed grade report (Canadian test required) N/A $45
Cold (vigor) test for wheat with Palouse soil $70 $107
Cold Test without soil $70 $57
Cold Test with soil - specify soil type $40/hour $65/hour
EC norms conversion from AOSA report N/A $45
Electrical conductivity (EC) N/A $158
Fluorescent test (all perennial and annual ryegrass) $29 $40
Germination test in soil $54 $65/hour
Hourly charge (applies to especially contaminated or extraordinary $40/hour $65/hour
samples, e.g., sample prep for coated seed; also used for custom work
such as sample preparation, special bulk searches)
Mill check 1/ N/A $65/hour
Miscellaneous service, in dirt samples, field run samples, cleaning $40/hour $65/hour
inert
Moisture test (oven) $33 $65/hour
Moisture test/Dickey-John Test N/A $63
Noxious weed conversion fee N/A $45
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Service Current Fee New Fee

Noxious weed search in animal feed pellets, bird seed or organic mat- | N/A $65/hour

ter

Pest and disease (phyto exam) and/or soil exam including sclerotinia, | $39 $95

ergot, smut

Potassium iodine/iodide test N/A $65/hour

Preliminary germination percent via email N/A $15

Pre-clean quality grain exam N/A $139

Seed coat dehull for TZ (Sanfoin/oat) N/A $65/hour

Seed count, manual N/A $65/hour

Seed count, mechanical $10-$13* $24

Seed mixture purity exam, each crop component N/A $76

Species or Veskof Exam N/A $222

Stress germination exam N/A $65/hour

TKW 1000 seed count (total kernel Weight/1000 seed) N/A $56.00

Wheat species exam $24 $65/hour

Standard sampling—Peas, beans, small grains or seeds of similar size | $0.09/cwt, $40 minimum | $0.13/cwt, $90 minimum
ISTA sampling—Peas, beans, small grains or seeds of similar size $0.11/cwt plus $9 per lot, | $0.21/cwt plus $13 per

$40 minimum plus $9 per
lot

lot, $90 minimum

Standard sampling—All other kinds

$0.20/cwt, $40 minimum

$0.28/cwt, $90.00 mini-
mum

ISTA sampling—All other kinds

$0.24/cwt plus $9/lot,
$40 minimum plus $9/lot

$0.33/cwt plus $13/lot,
$90 minimum

Blending seed—Washington origin $0.10/cwt $17 plus cost of tag
Blending seed—Out-of-state origin $0.66/cwt $17 plus cost of tag
Rush samples (purity started in 48 hours, including phone report if $16 $136

requested at time sample is submitted)

Super rush sample—Purity result completed before the end of the next | $160 $204

business day. (Based upon availability with a limit per day, call ahead

for availability.)

Paper documents: Additional copies—Digital N/A $8

Paper documents: Additional copies—Registered mail $6/destination $8 plus exact shipping

cost

Samples: Fee for special shipping/packaging for seed samples, plant
health samples (live plants) by Federal Express, air parcel or air freight

$5 plus exact shipping

$20 plus exact shipping

All Other: Shipping and handling

$5 plus exact shipping

$8 plus exact shipping
cost

Revised report $11 minimum (hourly fee | $15 minimum (hourly fee
when applicable) when applicable)

Combined report N/A $15 minimum (hourly fee

when applicable)

Drive time and mileage for additional or special requested trips $40/hour plus mileage Drive time at hourly rate
rate established by OFM | plus mileage - OFM rate

Field staff stand-by time at warechouse N/A $65/hour

Split seed sample for outsourcing N/A $50

Digital photo per photo N/A $11

[59]
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Service Current Fee New Fee

Washington wilderness hay and mulch (WWHAM) certification, if N/A $90

done at time of seed certification inspection

Cancellation of seed test N/A Proportional to work
completed prior to can-
cellation - hourly rate
minimum .25 hour

Hourly rate $40/hour $65/hour

Federal phytosanitary certificate $50 $70

State phytosanitary certificate $45 $63

Phyto field inspection

$5.83/acre, per required
inspection - $55 mini-
mum per inspection

$8/acre, per required
inspection - $90 mini-
mum per inspection

Certificate of origin

N/A

$55

Resignature $1 $4

Verification $1 $4

Phyto field application N/A $45

Area inspection $0.60/acre $3.11/acre, per required
inspection

Late fee—Per field application $50 $139

Nematode soil sample N/A $33

OECD assessment Pass through to USDA Pass through to USDA

OECD certificate $17 $40

OECD reissued certificate

$3 plus $6 per destination
if applicable

$[no fee provided] plus
shipping cost if applica-
ble

OECD grow out test $72 $100
OECD tagging fee $0.55-80.91/cwt* $17 plus cost of tag
Quality seed tagging—Sod $0.25/cwt plus $13 tag- | $17 plus tag cost
ging fee
Quality seed tagging—Quality timothy $0.25/cwt plus $13 tag- | $17 plus tag cost
ging fee
Quality seed tagging—Quality orchardgrass $0.25/cwt plus $13 tag- | $17 plus tag cost
ging fee
Annual and rough bluegrass quarantine fees $215/field inspection $215/field found in viola-

tion

Application fee—Certification

$32.50/field

$45/field

Seedling field inspection fee $54/field $3.90/acre, per required
inspection

Seedling field inspection fee—Annual and rough bluegrass quarantine | N/A $87.60/acre plus time and
mileage including travel
time

Seedling producing or field inspection $2/acre $3.90/acre per required

inspection

Seedling producing or field inspection—Corn

$55 first acre, $12 each
add'l acre - hybrid $5.35
each add'l acre

$76 first acre, $17 each
add'l acre
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Service Current Fee New Fee

Seedling producing or field inspection—Perennial grasses $54/field $3.90/acre per required
inspection

Seedling producing or field inspection—Rapeseed, canola and mus- | $2/acre $3.90/acre per required

tard inspection - hybrid,
$7/acre per required
inspection

Seedling producing or field inspection—Sunflower N/A $3.90/acre per required

inspection - hybrid, $7
per acre per required
inspection

Seedling producing or field inspection—Annual and rough bluegrass

$63.53/acre

$87.60/acre plus time and

quarantine mileage including travel
time

Late application fee penalty $50 $139/field

Seed shipped out of state (uncleaned) $0.22 per cwt $7/document

Seed shipped out of state (uncleaned)—Corn $4/document $7/document

Seed shipped out of state (uncleaned)—Perennial grasses [$]10.34 cwt $7/document

Application $32.25 $45

Application per grower/variety—Alfalfa, bean, canola, mustard $32.25 $45

Seedling field inspection—Alfalfa $54/field $3.90/acre

Seedling field inspection—Annual grass N/A NA

Seedling field inspection—Bean N/A NA

Seedling field inspection—Corn N/A NA

Seedling field inspection—Hemp N/A NA

Seedling field inspection—Perennial grass $54/field $3.90/acre

Seedling field inspection—Canola, mustard N/A $3.90/acre

Seedling field inspection—Turnip, rutabaga, kale N/A $3.90/acre

Seedling field inspection—Camolina N/A NA

Seedling field inspection—Radish N/A NA

Seedling field inspection—Sunflower N/A NA

Seedling field inspection—Woody plants, forbs N/A NA

Seedling producing or field inspection fee—Alfalfa $2/acre $3.90/acre

Seedling producing or field inspection fee—Annual grass $2/acre $3.90/acre

Seedling producing or field inspection fee—Bean $2/acre $3.90/acre

Seedling producing or field inspection fee—Corn

$55 first acre/$12 ea.
additional acre/$5.35

$76 first acre/$17 ea.
additional acre

hybrid acre
Seedling producing or field inspection fee—Hemp $40/hour, travel $3.90/acre
time/miles
Seedling producing or field inspection fee—Perennial grass $54/field $3.90/acre
Seedling producing or field inspection fee—Canola, mustard $2/acre $3.90/acre
Seedling producing or field inspection fee—Turnip, rutabaga, kale $2/acre $3.90/acre
Seedling producing or field inspection fee—Camolina $2/acre $3.90/acre
Seedling producing or field inspection fee—Radish $2/acre $3.90/acre
Seedling producing or field inspection fee—Sunflower $2/acre $3.90/acre
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Service Current Fee New Fee

Seedling producing or field inspection fee—Woody plant, forbs $2/acre $3.90/acre

Late application penalty fee $50 $139

Late application penalty fee—Canola, mustard $50/grower $139

Reinspection fee (other than isolation) $58 $65/hour plus drive time
and mileage

Reinspection fee (other than isolation}—Hemp $40/hour rate plus drive | $65/hour rate plus drive

time and mileage time and mileage

Production fee—Alfalfa $0.57/cwt NA

Production fee—Annual grass $0.45/cwt NA

Production fee—Bean $0.57/cwt NA

Production fee—Corn $0.15/cwt NA

Production fee—Hemp $0.15/cwt NA

Production fee—Perennial grass Option A $0.91/cwt; NA

Option B $1.26/cwt

Production fee—Canola, mustard $0.57/cwt NA

Production fee—Turnip, rutabaga, kale $0.57/cwt NA

Seed shipped out of state—Alfalfa $0.22/cwt $7/document, plus cost
per tag **

Seed shipped out of state—Annual grass $0.22/cwt $7/document, plus cost
per tag **

Seed shipped out of state—Bean $0.22/cwt $7/document, plus cost
per tag **

Seed shipped out of state—Corn $4/document $7/document, plus cost
per tag **

Seed shipped out of state—Hemp N/A $7/document, plus cost
per tag **

Seed shipped out of state—Perennial grass $0.34/cwt $7/document, plus cost
per tag **

Seed shipped out of state—Canola, mustard $0.22/cwt $7/document, plus cost
per tag **

Seed shipped out of state—Turnip, rutabaga, kale $0.22/cwt $7/document, plus cost
per tag **

Hybrid inspection (pollen counts)—At time of certification $48.50 $7/document, plus cost
per tag **

Hybrid inspection (pollen counts)—Not conducted at time of certifica- | $135 $7/document, plus cost

tion per tag **

Minimum tagging fee $13 $7/document, plus cost
per tag **

* A fee range is provided to indicate this service is priced by crop and based upon the amount of labor necessary to complete the task. Crops that naturally

take more time are priced accordingly. Those crops that take less evaluation time are priced lower. The lowest and highest fee is listed as a summary for
each service. The actual price by crop is listed in the rule language.

*ok New tagging section lists the per tag price as a pass through cost since WSDA doesn't earn any revenue from the per tag sale.
In 2019, an estimated 187 small businesses and 49 large total fees paid by each business, as well as the estimated cost
businesses paid fees to the WSDA seed program. The pro- under the proposed fee increase.

gram analyzed 2019 fees instead of 2020 fees because the
applications for acreage by crop and lab samples did not fol-
low historic trend due to COVID-19. Table 3.2 shows the
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Table 3.2 - Estimated cost for each business that paid fees in 2019.

Total Cost w/ Cost Difference
Proposed Between 2019 and Percent
Business NAICS Total Cost 2019 Increase Proposed Increase | Change in
Business Size Code wkk wkw kk Cost
1 Small 444220 $48.00 $96.22 $48.22 100%
2 Small 424510 $1,403.98 $4,429.91 $3,025.93 216%
3 Large 424510 $9,670.42 $464.49 -$9,205.93 -95%
4 Large 425120 $1,132.67 $4,456.00 $3,323.33 293%
5 Small 111191 $397.48 $947.69 $550.21 138%
6 Large 424910 $3,380.93 $8,216.45 $4,835.52 143%
8 Small 424910 $121.00 $202.00 $81.00 67%
9 Small 111998 $142.59 $500.84 $358.25 251%
11 Small 111998** $336.28 $501.28 $165.00 49%
12 Large 424910 $225.62 $487.05 $261.43 116%
13 Small 424910 $98.69 $219.73 $121.04 123%
14 Small 111998** $20.00 $28.00 $8.00 40%
15 Small* 111998** $31.13 $34.13 $3.00 10%
16 Small 424910 $876.35 $1,420.89 $544.54 62%
17 Small 424910 $26,672.90 $48,826.84 $22,153.94 83%
18 Large 325412 $24,331.82 $47,620.61 $23,288.79 96%
19 Large 424910 $104,987.02 $157,751.84 $52,764.82 50%
20 Small 424590 $20.00 $28.00 $8.00 40%
21 Small 424910 $9,911.90 $16,650.42 $6,738.52 68%
22 Small 111998 $43,750.27 $62,252.71 $18,502.44 42%
23 Small 111998** $166.18 $238.90 $72.72 44%
24 Small 115114 $290.00 $609.00 $319.00 110%
25 Small 444220 $30.00 $38.00 $8.00 27%
26 Large 111998** $432.28 $992.33 $560.05 130%
27 Small 111421 $1,271.44 $1,687.01 $415.57 33%
28 Small 115114 $1,731.00 $3,505.00 $1,774.00 102%
29 Small 424910 $19,243.46 $34,219.48 $14,976.02 78%
30 Small 111998** $29.40 $36.40 $7.00 24%
31 Large 424910 $191.22 $750.57 $559.35 293%
32 Small 424930 $30.00 $38.00 $8.00 27%
33 Large 445299 $137.56 $137.56 $0.00 0%
34 Small 541620 $165.71 $383.01 $217.30 131%
35 Small 115114 $72,388.40 $103,160.25 $30,771.85 43%
36 Small 111998** $2,830.33 $3,944.00 $1,113.67 39%
37 Small 111998** $75.35 $231.35 $156.00 207%
38-4 ] xHAE Large 424910 $25,352.93 $46,604.19 $21,251.26 84%
42 Small 424990 $30.00 $38.00 $8.00 27%
43 Small 424910 $40,918.50 $76,579.10 $35,660.60 87%
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Total Cost w/ Cost Difference
Proposed Between 2019 and Percent
Business NAICS Total Cost 2019 Increase Proposed Increase | Change in
Business Size Code ok wkw wkk Cost
44 Small 541611 $1,455.52 $2,250.02 $794.50 55%
45 Small 115115 $610.05 $781.93 $171.88 28%
46 Large 424510 $5,855.01 $4,436.58 -$1,418.43 -24%
47 Small 111334 $136.25 $761.17 $624.92 459%
48-49% Ak Large 424510 $4,847.48 $12,358.88 $7,511.40 155%
50 Small 115114 $149,339.26 $192,378.88 $43,039.62 29%
S1-52%xH*x Small 424910 $5,456.37 $8,524.47 $3,068.10 56%
53 Large 493130 $62.22 $128.22 $66.00 106%
54 Small 424510 $20.00 $28.00 $8.00 40%
55 Small 424910 $80,694.63 $132,927.64 $52,233.01 65%
56 Small 444220 $20.00 $28.00 $8.00 40%
57 Small 444220 $452.63 $781.76 $329.13 73%
58 Small* 111940 $20.00 $28.00 $8.00 40%
59 Large 424910 $6,746.97 $10,406.99 $3,660.02 54%
60 Small 111140 $3,398.25 $3,229.12 -$169.13 -5%
61 Small 111339 $196.55 $745.52 $548.97 279%
62 Small 444220 $196.55 $24.05 -$172.50 -88%
63 Small 111998** $245.00 $186.50 -$58.50 -24%
64 Large 424910 $40,715.15 $64,479.30 $23,764.15 58%
65 Small* 111998** $20.00 $28.00 $8.00 40%
66 Small 424910 $548.30 $581.90 $33.60 6%
67 Small* 111998** $297.00 $462.00 $165.00 56%
68 Small 424990 $24,000.39 $41,606.33 $17,605.94 73%
69 Large 424910 $30.00 $38.00 $8.00 27%
70 Small 111219 $27.00 $60.00 $33.00 122%
71 Small 444220 $37.66 $207.02 $169.36 450%
72 Small 444220 $132.00 $236.00 $104.00 79%
73 Small 424910 $1,431.73 $1,752.23 $320.50 22%
74 Small 424910 $8,715.22 $15,661.80 $6,946.58 80%
75 Small 424910 $114.00 $240.00 $126.00 111%
76 Small 424910 $5,819.03 $14,139.69 $8,320.66 143%
77 Small 424910 $68,980.17 $135,074.63 $66,094.46 96%
78 Small 111998 $553.30 $1,230.94 $677.64 122%
79 Small 424910 $16,728.90 $42,220.90 $25,492.00 152%
80 Small 424910 $400.00 $560.00 $160.00 40%
81 Small 424910 $20.00 $28.00 $8.00 40%
82 Small 424510 $20.00 $28.00 $8.00 40%
83 Small 424910 $117.28 $159.28 $42.00 36%
84 Small 111219 $653.75 $886.10 $232.35 36%
85 Small 111998 $185,448.79 $254,911.33 $69,462.54 37%
86 Small 111998 $222.50 $568.14 $345.64 155%
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Total Cost w/ Cost Difference
Proposed Between 2019 and Percent
Business NAICS Total Cost 2019 Increase Proposed Increase | Change in
Business Size Code i wkk i Cost
87 Small 424910 $401.21 $956.77 $555.56 138%
88 Small 111998 $11.07 $11.07 $0.00 0%
89 Large 424910 $546.76 $1,229.92 $683.16 125%
90 Small* 111998** $33.00 $60.00 $27.00 82%
91 Small 453998 $50.00 $66.00 $16.00 32%
92 Small 111219 $20.00 $201.00 $181.00 905%
93 Small* 424930 $20.00 $28.00 $8.00 40%
94 Large 311411 $27.00 $60.00 $33.00 122%
95 Large 424910 $133.72 $136.72 $3.00 2%
96 Small 424910 $6,479.30 $14,290.57 $7,811.27 121%
97 Small 493130 $33,020.33 $78,670.93 $45,650.60 138%
98 Small 112990 $6,355.79 $10,384.69 $4,028.90 63%
99 Small 424510 $909.95 $11,840.34 $10,930.39 1201%
100 Large 424910 $19,116.07 $26,301.00 $7,184.93 38%
101 Small 424910 $726.00 $1,657.00 $931.00 128%
102 Small 424910 $1,360.31 $3,293.49 $1,933.18 142%
103 Small 339999 $114.87 $157.87 $43.00 37%
104 Small* 111940 $358.84 $711.17 $352.33 98%
105 Small* 111998** $2,200.41 $2,874.34 $673.93 31%
106 Small 424910 $388.59 $926.03 $537.44 138%
107 Large 541714 $30.00 $38.00 $8.00 27%
108 Small 424510 $1,106.00 $2,905.00 $1,799.00 163%
109 Small 111422 $20.00 $28.00 $8.00 40%
110 Small 424910 $22.97 $32.19 $9.22 40%
111 Small 424910 $360.22 $317.12 -$43.10 -12%
112 Small 424910 $146.50 $336.20 $189.70 129%
113 Small 424480 $4,959.79 $13,503.79 $8,544.00 172%
114 Small* 445230 $20.00 $28.00 $8.00 40%
115 Small 541690 $15,111.63 $25,816.60 $10,704.97 71%
116 Small 111110 $136.25 $1,139.50 $1,003.25 736%
117 Small 111140 -$6.78 -$6.78 $0.00 0%
118 Large 424910 $649.70 $1,441.70 $792.00 122%
119 Small 453998 $24.90 $24.90 $0.00 0%
120 Small 424910 $21,306.12 $32,694.19 $11,388.07 53%
121 Small 484121 $670.67 $1,231.03 $560.36 84%
122 Small 424910 $60,429.18 $98,329.24 $37,900.06 63%
123 Small 561730 $15.56 $15.56 $0.00 0%
124 Large 488510 $13.64 $13.64 $0.00 0%
125 Large 325998 $247.02 $581.10 $334.08 135%
126 Small 424910 $53.00 $117.00 $64.00 121%
127 Small 541714 $1,374.80 $2,469.43 $1,094.63 80%
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Total Cost w/ Cost Difference
Proposed Between 2019 and Percent
Business NAICS Total Cost 2019 Increase Proposed Increase | Change in
Business Size Code i wkk i Cost
129 Small 523130 $296.42 $694.42 $398.00 134%
130 Small 424910 $2,206.15 $5,354.26 $3,148.11 143%
131 Small 111998** $1,811.94 $2,836.52 $1,024.58 57%
132 Small 111998** $39,213.52 $39,652.55 $439.03 1%
133 Small 488320 $189.00 $513.00 $324.00 171%
134 Small 112111 $136.25 $1,103.50 $967.25 710%
135 Small 424930 $6,157.34 $5,785.49 -$371.85 -6%
136 Large 111998 $10,807.07 $24,963.62 $14,156.55 131%
137 Small 424510 $23,645.24 $84,136.39 $60,491.15 256%
138 Small 111998%** $20.00 $28.00 $8.00 40%
139 Small 444220 $913.65 $2,191.65 $1,278.00 140%
140 Small 111219 $5,734.59 $4,691.57 -$1,043.02 -18%
141 Large 111998 $60.94 $60.94 $0.00 0%
142 Large 423920 $30.00 $38.00 $8.00 27%
143 Small 111421 $20.00 $28.00 $8.00 40%
144 Small 424510 $81.00 $156.00 $75.00 93%
145 Small 444220 $810.63 $1,600.95 $790.32 97%
146 Small 111998** $211.00 $532.00 $321.00 152%
147 Small 111998%** $418.78 $789.78 $371.00 89%
148 Small 111211 $86.25 $220.50 $134.25 156%
149 Small 424990 $37.00 $84.00 $47.00 127%
150 Small 111998** $7,074.91 $8,008.97 $934.06 13%
151 Large 311411 $137.33 $596.33 $459.00 334%
152 Small 111998** $50.00 $66.00 $16.00 32%
153 Small 115114 $127,075.90 $190,207.39 $63,131.49 50%
154 Small 111199 $23,695.26 $54,038.26 $30,343.00 128%
155 Small 493130 $330.00 $34.00 -$296.00 -90%
156 Small 444220 $438.00 $816.00 $378.00 86%
157 Small 424910 $641.85 $998.07 $356.22 55%
158 Large 424510 $20,830.81 $57,093.81 $36,263.00 174%
159 Small 111199 $25.66 $41.80 $16.14 63%
160 Small 325320 $110.00 $156.00 $46.00 42%
161-162%**** | [ arge 424910 $649.83 $1,237.43 $587.60 90%
163 Small 444220 $102.27 $207.72 $105.45 103%
164 Small 111998** $351.37 $1,001.37 $650.00 185%
165 Small 111998%** $1,285.35 $2,924.09 $1,638.74 127%
166 Large 488510 $9.61 $9.61 $0.00 0%
167-169***** | Large 424510 $22,805.50 $56,146.71 $33,341.21 146%
170 Small 561910 $30.00 $38.00 $8.00 27%
171 Small 311999 $174.51 $380.51 $206.00 118%
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Total Cost w/ Cost Difference
Proposed Between 2019 and Percent
Business NAICS Total Cost 2019 Increase Proposed Increase | Change in
Business Size Code i wkk i Cost
172 Large 339999 $172.00 $374.00 $202.00 117%
173 Small 424910 $533.00 $988.00 $455.00 85%
174 Large 424910 $2,757.56 $6,697.69 $3,940.13 143%
175 Small 111998** $108.49 $281.49 $173.00 159%
176-178***** | Large 424990 $110,671.34 $238,529.94 $127,858.60 116%
179 Small 541618 $59,508.85 $111,913.10 $52,404.25 88%
180 Small 111219 $3,502.05 $6,957.26 $3,455.21 99%
181 Small 493110 $63.00 $171.00 $108.00 171%
182 Small 111998** $4,218.38 $8,783.88 $4,565.50 108%
183 Small 111219 $64,740.09 $101,855.21 $37,115.12 57%
184 Large 424910 $4,864.88 $7,452.42 $2,587.54 53%
185 Small 111998%** $338.00 $618.50 $280.50 83%
186 Small 424590 $29,786.50 $46,927.88 $17,141.38 58%
187 Small 111998 $2,037.84 $4,563.84 $2,526.00 124%
188 Small 111998** $7,451.03 $6,517.67 -$933.36 -13%
189 Small* 111998 $20.00 $28.00 $8.00 40%
190 Small 424910 $196.55 $420.55 $224.00 114%
191 Small* 111998** $22,198.77 $32,010.11 $9,811.34 44%
192 Large 424910 $17,683.19 $37,837.12 $20,153.93 114%
193 Small 444220 $468.56 $930.56 $462.00 99%
194 Small 488320 $7,266.99 $18,364.99 $11,098.00 153%
196 Small* 453998 $20.00 $28.00 $8.00 40%
197 Small 111998%** $6,667.44 $8,104.10 $1,436.66 22%
198 Small 444220 $417.31 $1,264.20 $846.89 203%
199 Small 444220 $38,297.54 $81,421.87 $43,124.33 113%
200 Large 424910 $501.18 $1,122.28 $621.10 124%
201-202***** | Large 424910 $37,836.18 $70,270.92 $32,434.74 86%
203 Large 311421 $5,302.16 $9,740.04 $4,437.88 84%
204 Small 111998** $116.00 $256.00 $140.00 121%
205 Small 111998** $194.92 $877.42 $682.50 350%
206 Large 424910 $227,424.68 $277,826.69 $50,402.01 22%
207 Large 424910 $337.00 $747.00 $410.00 122%
208 Small 111219 $1,886.42 $3,632.15 $1,745.73 93%
209 Large 111998 $1,256.05 $4,027.99 $2,771.94 221%
210 Small 111998** $314.00 $364.00 $50.00 16%
211 Small* 111998%** $20.00 $28.00 $8.00 40%
212 Small 424910 $653.35 $1,342.90 $689.55 106%
213 Small 311999 $5,395.41 $12,842.92 $7,447.51 138%
214 Small 424910 $231.89 $491.49 $259.60 112%
215 Small 424510 $1,582.46 $4,516.46 $2,934.00 185%
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216 Small 424910 $33.00 $60.00 $27.00 82%
217 Small 424590 $1,653.94 $2,853.86 $1,199.92 73%
218 Small 424910 $22.68 $34.54 $11.86 52%
219 Small 424590 $1,106.78 $4,620.58 $3,513.80 317%
220 Small 111998** $285.75 $301.70 $15.95 6%
221 Small 424910 $20.00 $28.00 $8.00 40%
222-226***** | Large 424910 $213,189.70 $369,145.88 $155,956.18 73%
227 Small 484110 $1,006.34 $2,550.34 $1,544.00 153%
228 Small 444220 $20.00 $28.00 $8.00 40%
229 Small 423990 $50.00 $66.00 $16.00 32%
230 Large 813410 $225.00 $505.00 $280.00 124%
231 Small 424480 $1,029.26 $1,797.81 $768.55 75%
232 Small* 111998%** $584.00 $1,282.00 $698.00 120%
233 Small 311224 $2,278.57 $4,790.79 $2,512.22 110%
234 Large 424510 $998.04 $1,837.04 $839.00 84%
235 Small 424590 $1,124.00 $2,803.00 $1,679.00 149%
236 Large 424990 $361.30 $706.80 $345.50 96%
237 Small 115114 $14,261.13 $36,571.46 $22,310.33 156%
238 Small 424910 $437.00 $1,224.00 $787.00 180%
239 Small 444220 $66.20 $140.56 $74.36 112%
240 Small 424510 $2,375.36 $5,633.26 $3,257.90 137%
241 Small 115112 $1,742.24 $3,436.00 $1,693.76 97%
242 Large 611310 $723.00 $1,431.00 $708.00 98%
243 Small 111998 $883.33 $1,577.23 $693.90 79%
244 Small 111940 $380.17 $2,126.78 $1,746.61 459%
245 Small 115114 $1,766.41 $3,029.84 $1,263.43 72%
246 Small 424910 $176.68 $221.68 $45.00 25%
247 Small 424910 $860.99 $1,662.99 $802.00 93%
248 Small 112990 $1,829.00 $4,164.00 $2,335.00 128%
250 Small 424910 $378.00 $937.00 $559.00 148%
251 Small 424510 $17,179.42 $31,723.23 $14,543.81 85%
252 Small 424910 $20.00 $28.00 $8.00 40%
253 Small 424510 $630.58 $1,514.15 $883.57 140%
254 Large 424910 $69.82 $142.82 $73.00 105%
255 Small 111219 $3,780.49 $5,068.11 $1,287.62 34%
256 Large 424910 $4,259.33 $7,200.51 $2,941.18 69%
* Data on number of employees was unavailable, so calculated as one staff employed.
*E NAICS code not found, assigned 111998 (the classification for all other miscellaneous crop farming).

*

*E Calculated using fees paid by each business in 2019 compared to projected new fees.

Proposed
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*##%%  These businesses were billed as separate locations, but had a single "headquarters" location. All locations were combined into one for the analysis and
a range was used for the business number.

SECTION 4: Analyze whether the proposed rule may
impose more-than-minor costs on businesses in the indus-

try.

Total fees paid by each business in 2019 were compared
with estimated costs under the proposed fee increase and the

minor cost thresholds identified in Section 2. Businesses
expected to experience an increase that exceeds the minor
cost threshold for their industry are shown in Table 4.1. Busi-
nesses that are not expected to experience more-than-minor
costs for their industry are shown in Table 4.2.

Table 4.1 - Businesses with estimated cost increases expected to exceed the minor cost threshold.

Estimated Cost Increase | Minor Cost Threshold
Business Business Size NAICS Code ek ke
22 Small 111998 $18,502.44 $9,125.33
55 Small 424910 $52,233.01 $37,719.39
68 Small 424990 $17,605.94 $7,116.01
77 Small 424910 $66,094.46 $37,719.39
85 Small 111998 $69,462.54 $9,125.33
97 Small 493130 $45,650.60 $9,383.12
98 Small 112990 $4,028.90 $499.58
115 Small 541690 $10,704.97 $2,753.32
116 Small 111110 $1,003.25 $100.00
122 Small 424910 $37,900.06 $37,719.39
134 Small 112111 $967.25 $847.30
137 Small 424510 $60,491.15 $49,430.75
153 Small 115114 $63,131.49 $43,667.20
154 Small 111199 $30,343.00 $1,321.28
179 Small 541618 $52,404.25 $6,273.33
183 Small 111219 $37,115.12 $8,532.32
186 Small 424590 $17,141.38 $6,733.79
191 Small* 111998** $9,811.34 $9,125.33
199 Small 444220 $43,124.33 $3,622.59
248 Small 112990 $2,335.00 $499.58
19 Large 424910 $52,764.82 $37,719.39
38-4 ] *xHrk Large 424910 $46,604.19 $37,719.39
136 Large 111998 $14,156.55 $9,125.33
176-178%**** Large 424910 $127,858.60 $37,719.39
206 Large 424910 $50,402.01 $37,719.39
222-226%**** Large 424910 $155,956.18 $37,719.39

kokokk
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Data on number of employees was unavailable, so calculated as one staff employed.

NAICS code not found, assigned 111998 (the classification for all other miscellaneous crop farming).

Calculated using fees paid by each business in 2019 compared to projected new fees.

Determined based on highest amount between one percent of average annual payroll and 0.3 percent of average annual revenue for each NAICS code.
Data from the Washington state employment security department and the Washington state department of revenue.

These businesses were billed as separate locations, but had a single "headquarters" location. All locations were combined into one for the analysis and
a range was used for the business number.

Table 4.1 indicates that of the 236 businesses which paid
fees in 2019, 25 are expected to have costs exceeding the

[69]

minor cost threshold. Nineteen of these businesses are con-
sidered to be small and six are considered to be large.
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However, not all businesses that paid fees in 2019 are increases less than the minor cost threshold. 168 of these
expected to have costs exceeding the minor cost threshold. businesses are considered small and 43 are considered to be
Table 4.2 shows that 211 businesses are expected to have cost large.

Table 4.2 - Businesses with estimated cost increases expected to be less than the minor cost threshold.

Estimated Cost

Business Business Size NAICS Code Increase *** Minor Cost Threshold ****
1 Small 444220 $48.22 $3,622.59
2 Small 424510 $3,025.93 $49,430.75
5 Small 111191 $550.21 $675.00
8 Small 424910 $81.00 $37,719.39
9 Small 111998 $358.25 $9,125.33
11 Small 111998** $165.00 $9,125.33
13 Small 424910 $121.04 $37,719.39
14 Small 111998** $8.00 $9,125.33
15 Small* 111998* $3.00 $9,125.33
16 Small 424910 $544.54 $37,719.39
17 Small 424910 $22,153.94 $37,719.39
20 Small 424590 $8.00 $6,733.79
21 Small 424910 $6,738.52 $37,719.39
23 Small 111998** $72.72 $9,125.33
24 Small 115114 $319.00 $43,667.20
25 Small 444220 $8.00 $3,622.59
27 Small 111421 $415.57 $4,955.96
28 Small 115114 $1,774.00 $43,667.20
29 Small 424910 $14,976.02 $37,719.39
30 Small 111998%** $7.00 $9,125.33
32 Small 424930 $8.00 $6,329.91
34 Small 541620 $217.30 $6,796.19
35 Small 115114 $30,771.85 $43,667.20
36 Small 111998%** $1,113.67 $9,125.33
37 Small 111998%** $156.00 $9,125.33
42 Small 424990 $8.00 $7,116.01
43 Small 424910 $35,660.60 $37,719.39
44 Small 541611 $794.50 $8,298.46
45 Small 115115 $171.88 $13,104.71
47 Small 111334 $624.92 $6,275.41
50 Small 115114 $43,039.62 $43,667.20
51-52%**** Small 424910 $3,068.10 $37,719.39
54 Small 424510 $8.00 $49,430.75
56 Small 444220 $8.00 $3,622.59
57 Small 444220 $329.13 $3,622.59
58 Small 111940 $8.00 $3,818.83
60 Small 111140 -$169.13 $834.97
61 Small 111339 $548.97 $2,745.17
62 Small 444220 -$172.50 $3,622.59
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Estimated Cost

Business Business Size NAICS Code Increase *** Minor Cost Threshold ****
63 Small 111998%** -$58.50 $9,125.33
65 Small* 111998%** $8.00 $9,125.33
66 Small 424910 $33.60 $37,719.39
67 Small* 111998** $165.00 $9,125.33
70 Small 111219 $33.00 $8,532.32
71 Small 444220 $169.36 $3,622.59
72 Small 444220 $104.00 $3,622.59
73 Small 424910 $320.50 $37,719.39
74 Small 424910 $6,946.58 $37,719.39
75 Small 424910 $126.00 $37,719.39
76 Small 424910 $8,320.66 $37,719.39
78 Small 111998 $677.64 $9,125.33
79 Small 424910 $25,492.00 $37,719.39
80 Small 424910 $160.00 $37,719.39
81 Small 424910 $8.00 $37,719.39
82 Small 424510 $8.00 $49,430.75
83 Small 424910 $42.00 $37,719.39
84 Small 111219 $232.35 $8,532.32
86 Small 111998 $345.64 $9,125.33
87 Small 424910 $555.56 $37,719.39
88 Small 111998 $0.00 $9,125.33
90 Small* 111998%** $27.00 $9,125.33
91 Small 453998 $16.00 $3,615.53
92 Small 111219 $181.00 $8,532.32
93 Small* 424930 $8.00 $6,329.91
96 Small 424910 $7,811.27 $37,719.39
99 Small 424510 $10,930.39 $49,430.75
101 Small 424910 $931.00 $37,719.39
102 Small 424910 $1,933.18 $37,719.39
103 Small 339999 $43.00 $10,446.42
104 Small* 111940 $352.33 $3,818.83
105 Small 111998%** $673.93 $9,125.33
106 Small 424910 $537.44 $37,719.39
108 Small 424510 $1,799.00 $49,430.75
109 Small 111422 $8.00 $6,901.82
110 Small 424910 $9.22 $37,719.39
111 Small 424910 -$43.10 $37,719.39
112 Small 424910 $189.70 $37,719.39
113 Small 424480 $8,544.00 $46,340.76
114 Small* 445230 $8.00 $2,338.66
117 Small 111140 $0.00 $834.97
119 Small 453998 $0.00 $3,615.53
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Estimated Cost

Business Business Size NAICS Code Increase *** Minor Cost Threshold ****
120 Small 424910 $11,388.07 $37,719.39
121 Small 484121 $560.36 $5,599.75
123 Small 561730 $0.00 $2,070.15
126 Small 424910 $64.00 $37,719.39
127 Small 541714 $1,094.63 $45,741.36
129 Small 523130 $398.00 $37,513.78
130 Small 424910 $3,148.11 $37,719.39
131 Small 111998** $1,024.58 $9,125.33
132 Small 111998** $439.03 $9,125.33
133 Small 488320 $324.00 $78,668.59
135 Small 424930 -$371.85 $6,329.91
138 Small 111998** $8.00 $9,125.33
139 Small 444220 $1,278.00 $3,622.59
140 Small 111219 -$1,043.02 $8,532.32
143 Small 111421 $8.00 $4,955.96
144 Small 424510 $75.00 $49,430.75
145 Small 444220 $790.32 $3,622.59
146 Small 111998** $321.00 $9,125.33
147 Small 111998%** $371.00 $9,125.33
148 Small 111211 $134.25 $7,788.72
149 Small 424990 $47.00 $7,116.01
150 Small 111998** $934.06 $9,125.33
152 Small 111998%** $16.00 $9,125.33
155 Small 493130 -$296.00 $9,383.12
156 Small 444220 $378.00 $3,622.59
157 Small 424910 $356.22 $37,719.39
159 Small 111199 $16.14 $1,321.28
160 Small 325320 $46.00 $47,824.19
163 Small 444220 $105.45 $3,622.59
164 Small 111998** $650.00 $9,125.33
165 Small 111998** $1,638.74 $9,125.33
170 Small 561910 $8.00 $5,749.64
171 Small 311999 $206.00 $31,257.46
173 Small 424910 $455.00 $37,719.39
175 Small 111998** $173.00 $9,125.33
180 Small 111219 $3,455.21 $8,532.32
181 Small 493110 $108.00 $35,157.63
182 Small 111998** $4,565.50 $9,125.33
185 Small 111998** $280.50 $9,125.33
187 Small 111998 $2,526.00 $9,125.33
188 Small 111998** -$933.36 $9,125.33
189 Small* 111998** $8.00 $9,125.33
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190 Small 424910 $224.00 $37,719.39
193 Small 444220 $462.00 $3,622.59
194 Small 488320 $11,098.00 $78,668.59
196 Small* 453998 $8.00 $3,615.53
197 Small 111998** $1,436.66 $9,125.33
198 Small 444220 $846.89 $3,622.59
208 Small 111219 $1,745.73 $8,532.32
204 Small 111998** $140.00 $9,125.33
205 Small 111998** $682.50 $9,125.33
210 Small 111998%** $50.00 $9,125.33
211 Small* 111998** $8.00 $9,125.33
212 Small 424910 $689.55 $37,719.39
213 Small 311999 $7,447.51 $31,257.46
214 Small 424910 $259.60 $37,719.39
215 Small 424510 $2,934.00 $49,430.75
216 Small 424910 $27.00 $37,719.39
217 Small 424590 $1,199.92 $6,733.79
218 Small 424910 $11.86 $37,719.39
219 Small 424590 $3,513.80 $6,733.79
220 Small 111998** $15.95 $9,125.33
221 Small 424910 $8.00 $37,719.39
227 Small 484110 $1,544.00 $6,775.14
228 Small 444220 $8.00 $3,622.59
229 Small 423990 $16.00 $6,938.84
231 Small 424430 $768.55 $46,340.76
232 Small* 111998** $698.00 $9,125.33
233 Small 311224 $2,512.22 $48,585.04
235 Small 424590 $1,679.00 $6,733.79
237 Small 115114 $22,310.33 $43,667.20
238 Small 424910 $787.00 $37,719.39
239 Small 444220 $74.36 $3,622.59
240 Small 424510 $3,257.90 $49,430.75
241 Small 115112 $1,693.76 $1,769.65
243 Small 111998 $693.90 $9,125.33
244 Small 111940 $1,746.61 $3,818.83
245 Small 115114 $1,263.43 $43,667.20
246 Small 424910 $45.00 $37,719.39
247 Small 424910 $802.00 $37,719.39
250 Small 424910 $559.00 $37,719.39
251 Small 424510 $14,543.81 $49,430.75
252 Small 424910 $8.00 $37,719.39
253 Small 424510 $883.57 $49,430.75
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Business Business Size NAICS Code Increase *** Minor Cost Threshold ****

255 Small 111219 $1,287.62 $8,532.32
3 Large 424510 -$9,205.93 $49,430.75
Large 425120 $3,323.33 $5,670.92

6 Large 424910 $4,835.52 $37,719.39
12 Large 424910 $261.43 $37,719.39
18 Large 325412 $23,288.79 $51,592.66
26 Large 111998** $560.05 $9,125.33
31 Large 424910 $559.35 $37,719.39
33 Large 445299 $0.00 $3,946.47
46 Large 424510 -$1,418.43 $49,430.75
48-4 9% A% Large 424510 $7,511.40 $49,430.75
53 Large 493130 $66.00 $9,383.12
59 Large 424910 $3,660.02 $37,719.39
64 Large 424910 $23,764.15 $37,719.39
69 Large 424910 $8.00 $37,719.39
89 Large 424910 $683.16 $37,719.39
94 Large 311411 $33.00 $595,506.45
95 Large 424910 $3.00 $37,719.39
100 Large 424910 $7,184.93 $37,719.39
107 Large 541714 $8.00 $45,741.36
118 Large 424910 $792.00 $37,719.39
124 Large 488510 $0.00 $18,581.46
125 Large 325998 $334.08 $23,409.10
141 Large 111998 $0.00 $9,125.33
142 Large 423920 $8.00 $110,868.68
151 Large 311411 $459.00 $595,506.45
158 Large 424510 $36,263.00 $49,430.75
161-162%**** Large 424910 $587.60 $37,719.39
166 Large 488510 $0.00 $18,581.46
167-169%**** Large 424510 $33,341.21 $49,430.75
172 Large 339999 $202.00 $10,446.42
174 Large 424910 $3,940.13 $37,719.39
184 Large 424910 $2,587.54 $37,719.39
192 Large 424910 $20,153.93 $37,719.39
200 Large 424910 $621.10 $37,719.39
201-202%**** Large 424910 $32,434.74 $37,719.39
203 Large 311421 $4,437.88 $62,568.88
207 Large 424910 $410.00 $37,719.39
209 Large 111998 $2,771.94 $9,125.33
230 Large 813410 $280.00 $4,166.62
234 Large 424510 $839.00 $49,430.75
236 Large 424990 $345.50 $7,116.01
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Estimated Cost
Business Business Size NAICS Code Increase *** Minor Cost Threshold ****
242 Large 611310 $708.00 $115,887.10
254 Large 424910 $73.00 $37,719.39
256 Large 424910 $2,941.18 $37,719.39
* Data on number of employees was unavailable, so calculated as one staff employed.
** NAICS code not found, assigned 111998 (the classification for all other miscellaneous crop farming).

seokokok

Calculated using fees paid by each business in 2019 compared to projected new fees.

Determined based on highest amount between one percent of average annual payroll and 0.3 percent of average annual revenue for each NAICS code.

Data from the Washington state employment security department and the Washington state department of revenue.

****%  These businesses were billed as separate locations, but had a single "headquarters" location. All locations were combined into one for the analysis and

a range was used for the business number.

SECTION 5: Determine whether the proposed rule may
have a disproportionate impact on small businesses as
compared to the 10 percent of businesses that are the
largest businesses required to comply with the proposed
rule.

RCW 19.85.040(1) requires the department [to] compare
the cost of compliance for small businesses with the cost of
compliance for the largest 10 percent of businesses required
to comply with the proposed rule amendment. One or more of

the following methods can be used as a basis for comparing
costs: (a) Cost per employee; (b) cost per hour of labor; or (c)
cost per $100.00 of sales.

Costs per employee were analyzed for the top 10 percent
of large businesses impacted by the proposed changes. This
was compared with the cost per employee for all impacted
small businesses. Table 5.1 shows the results of the analysis,
which indicates that small businesses will be disproportion-
ately impacted by the proposed amendments.

Table 5.1 - Comparison of estimated costs per employee for the top 10 percent of large businesses and all small businesses
impacted by the proposed amendments.

Estimated Estimated Cost
Number of Increase

Business Business Size NAICS Code Employees wkk Cost Per Employee
1 Small 444220 6 $48.22 $8.04
2 Small 424510 $3,025.93 $1,512.97
5 Small 111191 22 $550.21 $25.01
8 Small 424910 11 $81.00 $7.36
9 Small 111998 2 $358.25 $179.13
11 Small 111998** 37 $165.00 $4.46
13 Small 424910 12 $121.04 $10.09
14 Small 111998** 2 $8.00 $4.00
15 Small* 111998* $3.00 $3.00
16 Small 424910 10 $544.54 $54.45
17 Small 424910 42 $22,153.94 $527.47
20 Small 424590 5 $8.00 $1.60
21 Small 424910 20 $6,738.52 $336.93
22 Small 111998 $18,502.44 $3,083.74
23 Small 111998** §72.72 $9.09
24 Small 115114 $319.00 $53.17
25 Small 444220 13 $8.00 $0.62
27 Small 111421 HAAEDS $415.57 $166.23
28 Small 115114 *EEXZS $1,774.00 $50.69
29 Small 424910 23 $14,976.02 $651.13
30 Small 111998** 10 $7.00 $0.70
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Estimated Estimated Cost
Number of Increase

Business Business Size NAICS Code Employees dekk Cost Per Employee
32 Small 424930 25 $8.00 $0.32
34 Small 541620 23 $217.30 $9.45
35 Small 115114 22 $30,771.85 $1,398.72
36 Small 111998** 20 $1,113.67 $55.68
37 Small 111998** 4 $156.00 $39.00
42 Small 424990 35 $8.00 $0.23
43 Small 424910 7 $35,660.60 $5,094.37
44 Small 541611 3 $794.50 $264.83
45 Small 115115 4 $171.88 $42.97
47 Small 111334 7 $624.92 $89.27
50 Small 115114 2 $43,039.62 $21,519.81
51-52%H%x Small 424910 4 $3,068.10 $767.03
54 Small 424510 4 $8.00 $2.00
55 Small 424910 20 $52,233.01 $2,611.65
56 Small 444220 4 $8.00 $2.00
57 Small 444220 2 $329.13 $164.57
58 Small 111940 1 $8.00 $8.00
60 Small 111140 1 -$169.13 -$169.13
61 Small 111339 5 $548.97 $109.79
62 Small 444220 5 -$172.50 -$34.50
63 Small 111998** 2 -$58.50 -$29.25
65 Small* 111998** 1 $8.00 $8.00
66 Small 424910 4 $33.60 $8.40
67 Small* 111998** 1 $165.00 $165.00
68 Small 424990 18 $17,605.94 $978.11
70 Small 111219 4 $33.00 $8.25
71 Small 444220 3 $169.36 $56.45
72 Small 444220 1 $104.00 $104.00
73 Small 424910 4 $320.50 $80.13
74 Small 424910 7 $6,946.58 $992.37
75 Small 424910 4 $126.00 $31.50
76 Small 424910 5 $8,320.66 $1,664.13
77 Small 424910 12 $66,094.46 $5,507.87
78 Small 111998 1 $677.64 $677.64
79 Small 424910 7 $25,492.00 $3,641.71
80 Small 424910 50 $160.00 $3.20
81 Small 424910 21 $8.00 $0.38
82 Small 424510 3 $8.00 $2.67
83 Small 424910 2 $42.00 $21.00
84 Small 111219 35 $232.35 $6.64
85 Small 111998 2 $69,462.54 $34,731.27
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Estimated Estimated Cost
Number of Increase

Business Business Size NAICS Code Employees dekk Cost Per Employee
86 Small 111998 1 $345.64 $345.65
87 Small 424910 45 $555.56 $12.35
88 Small 111998 1 $0.00 $0.00
90 Small* 111998** $27.00 $27.00
91 Small 453998 2 $16.00 $8.00
92 Small 111219 18 $181.00 $10.06
93 Small* 424930 1 $8.00 $8.00
96 Small 424910 3 $7,811.27 $2,603.76
97 Small 493130 14 $45,650.60 $3,260.76
98 Small 112990 *EXXDS $4,028.90 $1,611.56
99 Small 424510 50 $10,930.39 $218.61
101 Small 424910 2 $931.00 $465.50
102 Small 424910 17 $1,933.18 $113.72
103 Small 339999 1 $43.00 $43.00
104 Small* 111940 1 $352.33 $352.33
105 Small 111998** 30 $673.93 $22.46
106 Small 424910 25 $537.44 $21.50
108 Small 424510 10 $1,799.00 $179.90
109 Small 111422 1 $8.00 $8.00
110 Small 424910 1 $9.22 $9.22
111 Small 424910 5 -$43.10 -$8.62
112 Small 424910 5 $189.70 $37.94
113 Small 424480 2 $8,544.00 $4,272.00
114 Small* 445230 1 $8.00 $8.00
115 Small 541690 12 $10,704.97 $892.08
116 Small 111110 3 $1,003.25 $334.42
117 Small 111140 1 $0.00 $0.00
119 Small 453998 7 $0.00 $0.00
120 Small 424910 5 $11,388.07 $2,277.61
121 Small 484121 12 $560.36 $46.70
122 Small 424910 $37,900.06 $4,211.12
123 Small 561730 $0.00 $0.00
126 Small 424910 $64.00 $21.33
127 Small 541714 18 $1,094.63 $60.81
129 Small 523130 25 $398.00 $15.92
130 Small 424910 $3,148.11 $393.51
131 Small 111998** $1,024.58 $512.29
132 Small 111998** $439.03 $439.03
133 Small 488320 39 $324.00 $8.31
134 Small 112111 10 $967.25 $96.00
135 Small 424930 10 -$371.85 -$37.19
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Estimated Estimated Cost
Number of Increase

Business Business Size NAICS Code Employees dekk Cost Per Employee
137 Small 424510 8 $60,491.15 $7,561.39
138 Small 111998%** 1 $8.00 $8.00
139 Small 444220 2 $1,278.00 $639.00
140 Small 111219 3 -$1,043.02 -$347.67
143 Small 111421 2 $8.00 $4.00
144 Small 424510 3 $75.00 $25.00
145 Small 444220 2 $790.32 $395.16
146 Small 111998** 2 $321.00 $160.50
147 Small 111998** 2 $371.00 $185.50
148 Small 111211 20 $134.25 $6.71
149 Small 424990 2 $47.00 $23.50
150 Small 111998** 15 $934.06 $62.27
152 Small 111998** 2 $16.00 $8.00
153 Small 115114 *EEXDS $63,131.49 $25,252.60
154 Small 111199 8 $30,343.00 $3,792.88
155 Small 493130 10 -$296.00 -$29.60
156 Small 444220 EXE14.5 $378.00 $26.07
157 Small 424910 32 $356.22 $11.13
159 Small 111199 2 $16.14 $8.07
160 Small 325320 49 $46.00 $0.94
163 Small 444220 1 $105.45 $105.45
164 Small 111998** 38 $650.00 $17.11
165 Small 111998%** 9 $1,638.74 $182.08
170 Small 561910 40 $8.00 $0.20
171 Small 311999 2 $206.00 $103.00
173 Small 424910 9 $455.00 $50.56
175 Small 111998%** 2 $173.00 $86.50
179 Small 541618 2 $52,404.25 $26,202.13
180 Small 111219 7 $3,455.21 $493.60
181 Small 493110 3 $108.00 $36.00
182 Small 111998** 6 $4,565.50 $760.92
183 Small 111219 29 $37,115.12 $1,279.83
185 Small 111998** 2 $280.50 $140.25
186 Small 424590 8 $17,141.38 $2,142.67
187 Small 111998 1 $2,526.00 $2,526.00
188 Small 111998%** 1 -$933.36 -$933.36
189 Small* 111998** 1 $8.00 $8.00
190 Small 424910 7 $224.00 $32.00
191 Small* 111998** 1 $9,811.34 $9,811.34
193 Small 444220 12 $462.00 $38.50
194 Small 488320 28 $11,098.00 $396.36
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Estimated Estimated Cost
Number of Increase

Business Business Size NAICS Code Employees dekk Cost Per Employee
196 Small* 453998 1 $8.00 $8.00
197 Small 111998%** 1 $1,436.66 $1,436.66
198 Small 444220 2 $846.89 $423.45
199 Small 444220 15 $43,124.33 $2,874.96
204 Small 111998** 8 $140.00 $17.50
205 Small 111998%** 1 $682.50 $682.50
208 Small 111219 6 $1,745.73 $290.96
209 Small* 111998 1 $2,771.94 $2,771.94
210 Small 111998** 1 $50.00 $50.00
211 Small* 111998%** 1 $8.00 $8.00
212 Small 424910 1 $689.55 $689.55
213 Small 311999 46 $7,447.51 $161.90
214 Small 424910 $259.60 $86.53
215 Small 424510 $2,934.00 $586.80
216 Small 424910 12 $27.00 $2.25
217 Small 424590 2 $1,199.92 $599.96
218 Small 424910 6 $11.86 $1.98
219 Small 424590 22 $3,513.80 $159.72
220 Small 111998%** 2 $15.95 $7.97
221 Small 424910 5 $8.00 $1.60
227 Small 484110 20 $1,544.00 $77.20
228 Small 444220 2 $8.00 $4.00
229 Small 423990 2 $16.00 $8.00
231 Small 424480 6 $768.55 $128.09
232 Small* 111998** 1 $698.00 $698.00
233 Small 311224 11 $2,512.22 $228.38
235 Small 424590 31 $1,679.00 $54.16
237 Small 115114 4 $22,310.33 $4,462.07
238 Small 424910 14 $787.00 $56.21
239 Small 444220 1 $74.36 $74.36
240 Small 424510 *EERT $3,257.90 $465.41
241 Small 115112 8 $1,693.76 $211.72
243 Small 111998 1 $693.90 $693.90
244 Small 111940 2 $1,746.61 $873.31
245 Small 115114 24 $1,263.43 $52.64
246 Small 424910 9 $45.00 $5.00
247 Small 424910 4 $802.00 $200.50
248 Small 112990 2 $2,335.00 $1,167.50
250 Small 424910 6 $559.00 $93.17
251 Small 424510 4 $14,543.81 $3,635.95
252 Small 424910 16 $8.00 $0.50
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Estimated Estimated Cost
Number of Increase
Business Business Size NAICS Code Employees dekk Cost Per Employee
253 Small 424510 20 $883.57 $44.18
255 Small 111219 2 $1,287.62 $643.81
Average cost per employee for all small businesses $1,147.69
3 Large 424510 38,100 -$9,205.93 -$0.24
12 Large 424910 335 $261.43 $0.78
18 Large 325412 17,331 $23,288.79 $1.34
19 Large 424910 100,000 $52,764.82 $0.53
31 Large 424910 350 $559.35 $1.60
38-4 1k xH*k Large 424910 10,703 $21,251.26 $1.99
94 Large 311411 *E*%],500 $33.00 $0.02
107 Large 541714 950 $8.00 $0.01
125 Large 325998 HEXEITS $334.08 $0.89
136 Large 111998 330 $14,156.55 $42.90
151 Large 311411 1,016 $459.00 $0.45
161-162%**** Large 424910 2,900 $587.60 $0.20
174 Large 424910 657 $3,940.13 $6.00
176-178%**** Large 424910 5,200 $127,858.60 $24.59
201-202%**** Large 424910 2,700 $32,434.74 $12.01
203 Large 311421 3,375 $4,437.88 $1.31
207 Large 424910 4,300 $410.00 $0.10
222-226%**** Large 424910 5,134 $155,956.18 $30.38
230 Large 813410 3,400 $280.00 $0.08
234 Large 424510 1,100 $839.00 $0.76
242 Large 611310 3,350 $708.00 $0.21
254 Large 424910 2,817 $73.00 $0.03
256 Large 424910 805 $2,941.18 $3.65
Average cost per employee for 10 percent of large businesses $5.63
* Data on number of employees was unavailable, so calculated as one staff employed.
Hok NAICS code not found, assigned 111998 (the classification for all other miscellaneous crop farming).

HAE Calculated using fees paid by each business in 2019 compared to projected new fees.

kokokk
skskoksk sk

a range was used for the business number.

The average cost per employee for the top 10 percent of
large businesses impacted by the proposed amendments is
$5.63. In comparison, the average cost per employee for all
small businesses impacted by the proposed amendments is
$1,147.69. Costs per employee vary widely for both large and
small businesses, it is evident that small businesses may be
disproportionately impacted by the proposed amendment.

SECTION 6: If the proposed rule has a disproportion-
ate impact on small businesses, identify the steps taken to
reduce the costs of the rule on small businesses. If the
costs cannot be reduced, provide a clear explanation of
why.

Proposed

Range given for number of employees, therefore median number used for calculation.

These businesses were billed as separate locations, but had a single "headquarters" location. All locations were combined into one for the analysis and

RCW 19.85.030(2) requires consideration of the follow-
ing methods of reducing the impact of the proposed amend-
ment on small businesses:

(a) Reducing, modifying, or eliminating substantive reg-
ulatory requirements: RCW 15.49.370 requires the depart-
ment to adopt and enforce regulations for certifying seeds
and collect fees for those services.

The seed program is entirely funded by fees paid by
businesses requesting service. The program does not receive
any general fund dollars. In order to sustain the program, fees
need to be at a level necessary to cover the cost of providing
service. Due to mandated wage increases, cost increases for
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goods and services, and increased cost for agency overhead,
the fees currently set in rule are no longer able to cover the
costs of providing these services. The agency determined the
increase is necessary in order to maintain the current level of
service provided by the program. Reducing, modifying, or
eliminating the amount in which the proposed fees are
increased would lower the level of service the program is cur-
rently providing, potentially to a point that the program
would not be operational at all and would be in conflict with
the statutory mandate.

(b) Simplifying, reducing, or eliminating recordkeeping
and reporting requirements: There are no recordkeeping or
reporting requirements associated with the proposed rule
amendment.

(c) Reducing the frequency of inspections: Inspections
are a fundamental part of the seed program and are required
in order to complete the necessary services offered by the
program. Therefore, any reduction in the number of inspec-
tions would have a negative impact on stakeholders and the
industry as a whole. The number and frequency of inspec-
tions is mandated by AOSCA or foreign export requirements.

(d) Delaying compliance timetables: Delaying compli-
ance timetables is not a viable mitigation measure. The pro-
posed rule amendment is necessary to maintain the financial
health of the Seed Program and ensure its continued opera-
tion. Delaying compliance timetables would result in a finan-
cial deficit making the program unable to perform required
duties. This could negatively impact businesses in the indus-
try.

(e) Reducing or modifying fine schedules for noncompli-
ance: The fee schedule does not include any fine schedules
for noncompliance. There are no fine schedules associated
with the proposed rule amendment.

(f) Any other mitigation techniques including those sug-
gested by small businesses or small business advocates: The
program identified several services that are charged sepa-
rately that would be combined, fees that could be removed,
fees that could be decreased and fees that remain the same.
For example:

*  Fescue purity for the species of Blue, Hard, Idaho and
Sheep require an ammonia test per the rules to certify
seed. This service was at the additional cost of $33 per
sample. The test is part of the purity work to distinguish
species from each other. The new proposed fee for just
the purity work has increased substantially. To not cause
an additional higher price, the ammonia test will now be
included because it is essential and required for final
seed certification. It mitigates additional costs from com-
bining the two required tests into one service and fee.

*  The fluorescent exam for annual and perennial ryegrass
will be included for final certification seed samples. This
service was at the additional cost of $29 per sample. The
test is part of the purity work to distinguish species from
each other. The new proposed fee for just the purity work
has increased substantially. To not cause an additional
higher price, the florescence test will now be included
because it is essential and required for final seed certifi-
cation. It mitigates additional costs from combining the
two required tests into one service and fee.
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e The wheat sodium hydroxide exam will be included for
final certification seed samples. This service was at the
additional cost of $23 per sample. The test is part of the
purity work to distinguish red and white wheat contami-
nates from each other within the sample. The new pro-
posed fee for just the purity work has increased substan-
tially. To not cause an additional higher price, the
sodium hydroxide test will now be included because it is
essential and required for final seed certification. It miti-
gates additional costs from combining the two required
tests into one service and fee.

*  The current fee schedule charges both a minimal acreage
fee per inspection and the production fee by cwt to cover
the cost of the crop inspection and printing tags. By
removing the cwt and charging the acreage fee for both
the seedling and crop inspection, this pays the program
for the services at the time rendered while the producer
does not pay a production fee by cwt at the time a sample
is sent to the lab. The cwt production fee structure
allowed the program to increase revenue during the years
when yield is high and pounds per seed lot increased and
gave the producer a break during a low yielding produc-
tion years. Not all seed that comes to the lab is finally
certified with a tag. Thus the producer paid a production
fee without obtaining the last final documents of tags.
The new acreage fee structure has a producer pay for the
services they use when requested by billable acreage fees
for a seedling and/or a crop inspection plus the actual per
tag cost. If the producer decided to laboratory test but not
tag the seed lot, they would not already pay for a produc-
tion fee designed to cover the cost of tags and back pay
the program for a field inspection. This reduced the num-
ber of times a producer is billed when the decision is to
not proceed to final certification after a field inspection
and laboratory seed sample is received. The production
fee by cwt for blending seed was also removed. The
blending of two certified seed lots will take an applica-
tion fee per request plus the actual cost of each tag.

*  The previous fee schedule for a purity and noxious weed
analysis were billed out as separate fees. The noxious
weed analysis is requested for specific states or regions.
Instead of billing for two separate services, the new
structure will include one noxious weed analysis with a
purity analysis request. This combines two services into
one fee when two were normally billed.

*  Removed the assessment fee for blending certified seed.

* A few services remain the same and have not increased.
The current time study for the staff labor and inputs of
resources indicates the fee should remain the same. The
revision of reports upon request from customers, the
shipping and handling fee, plus the cost for the annual
and rough bluegrass quarantine per acre fee will all
remain the same.

No other mitigation techniques were suggested by small
businesses or small business advocates.

SECTION 7: Describe how small businesses were
involved in the development of the proposed rule.

A combination of both small and large business were
engaged for each outreach in Table 7.1 - Stakeholder Out-
reach. The need for the program to increase fees was dis-
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cussed with the previously appointed seed advisory commit-
tee (SAC) members between 2017 and 2019 and for the first
time with the currently appointed SAC members during the
annual budget meeting, which was open to the public, in
November 2019. These members met and reviewed the bud-
getary needs of the program in 2019 and again in March
2021. SAC members represent each crop group and member-
ship is split to include both large and small businesses. Indi-

Washington State Register, Issue 21-23

vidual companies were contacted in various regions and
across many crop production groups. An annual budget
report was provided at the annual Washington state crop
improvement association (WSCIA) meeting which is an open
public meeting. The discussions related to budget and staff-
ing levels have been continued at the quarterly WSCIA board
meetings.

Table 7.1 - Stakeholder outreach.

Date Organization Name Topics Discussed

17-Aug Seeds Inc. Seed program budget report, fund balance, and the potential to increase fees.

17-Oct Columbia River Seed Seed program budget report, fund balance, and the potential to increase fees.

17-Oct Field Rep Meeting The potential of needing to raise fees.

17-Oct End of Field Season Meeting Potential to increase fees. The concept of charging upfront for certification

fees in field per acre fees.

17-Oct Rainier Seeds Seed program budget report, fund balance, and the potential to increase fees.

17-Nov Seed Advisory Commit- Seed program budget report, fund balance, and the potential to increase fees.
tee/WSCIA Annual Meeting

17-Nov Landmark Seed Co. Seed program budget report, fund balance, and the potential to increase fees.

17-Dec Trufgrass [Turfgrass] Commis- Seed program budget report, fund balance, and the potential to increase fees.
sion The concept of charging upfront for certification fees in field per acre fees.

18-Jan WSCIA Board of Directors Meet- | Seed program budget report, fund balance, and the potential to increase fees.
ing

18-Feb Alforex The concept of charging upfront for certification fees in field per acre fees.

18-Feb S&W Seed Company The concept of charging upfront for certification fees in field per acre fees.

18-Feb Central Bean Company The concept of charging upfront for certification fees in field per acre fees.

18-Feb Jacklin Seed Company The concept of charging upfront for certification fees in field per acre fees

18-Apr Washington North/Idaho Seed Seed program budget report, fund balance, and the potential to increase fees.
Association

18-May Alfalfa Commission Meeting The potential of needing to raise fees.

18-Aug Washington North/Idaho Seed Seed program budget report, fund balance, and the potential to increase fees.
Association

18-Aug WSCIA Board of Directors Meet- | The potential of needing to raise fees.
ing

18-Sep Washington North/Idaho Seed Seed program budget report, fund balance, and the potential to increase fees.
Association

18-Aug WSCIA Board of Directors Meet- | The potential of needing to raise fees.
ing

18-Oct Washington North/Idaho Seed Seed program budget report, fund balance, and the potential to increase fees.
Association

18-Oct End of Field Season Meeting Potential to increase fees.

18-Nov WSCIA Board of Directors Meet- | Potential to increase fees.
ing

18-Nov Seed Advisory Committee/ Seed program budget report, fund balance, and the potential to increase fees.
WSCIA Annual Meeting

18-Dec Turfgrass Commission Meeting | Potential to increase fees.

19-Jan Turfgrass Commission Meeting Potential to increase fees.

19-Jan Oilseed Commission Meeting Potential to increase fees.

Proposed
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Date Organization Name Topics Discussed
19-Jan WSCIA Board of Directors Meet- | Potential to increase fees.
ing
19-Mar Alfalfa Commission Meeting Need to increase fees. Internal audit of finances identified error in interest
calculations and making adjustments to accounts.
19-Mar Turfgrass Commission Meeting | Need to increase fees. Internal audit of finances identified error in interest
calculations and making adjustments to accounts.
19-Apr Oilseed Commission Meeting Need to increase fees. Internal audit of finances identified error in interest
calculations and making adjustments to accounts.
19-May Alfalfa Commission Meeting Need to increase fees. Internal audit of finances identified error in interest
calculations and making adjustments to accounts.
19-May Skagit Co. Commissioners Meet- | Need to increase fees. Internal audit of finances identified error in interest
ing/ PSSGA Meeting calculations and making adjustments to accounts.
19-Jun WSCIA Board of Directors Meet- | Need to increase fees. Internal audit of finances identified error in interest
ing calculations and making adjustments to accounts.
19-Jun WSCIA General Meeting Need to increase fees. Internal audit of finances identified error in interest
calculations and making adjustments to accounts.
19-Jul Oilseed Commission Meeting Need to increase fees. Internal audit of finances identified error in interest
calculations and making adjustments to accounts.
19-Aug New Genetic Hemp Field Tour Need to increase fees. Potential to modify hemp field standards to match
AOSCA standards.
19-Aug Washington North/Idaho Seed Need to increase fees. Internal audit of finances identified error in interest
Association calculations and making adjustments to accounts.
19-Sep Turfgrass Commission Meeting | Need to increase fees.
19-Sep WSCIA Board of Directors Meet- | Need to increase fees.
ing
19-Sep Alfalfa Commission Meeting Need to increase fees.
19-Oct Seed Advisory Committee Meet- | Need to increase fees.
ing
19-Oct End of Field Season Meeting Need to increase fees.
19-Nov WSCIA General Meeting Need to increase fees.
19-Nov Seed Advisory Committee/ Seed program budget report, fund balance, and the need to increase fees.
WSCIA Annual Meeting Internal audit completed of finances identified error in interest calculations
and making adjustments to accounts. Moving to a new accounting system.
19-Nov Oilseed Commission Meeting Potential to increase fees.
20-Feb Seed Advisory Committee Meet- | Seed program budget report, fund balance, and the need to increase fees.
ing Internal audit completed of finances identified error in interest calculations
and making adjustments to accounts. Moving to a new accounting system.
20-Mar Washington North/Idaho Seed Need to increase fees. Moving to a new account[ing] system.
Association
20-Jun Turfgrass Commission Meeting | Need to increase fees.
20-Jun WSCIA Board of Directors Meet- | Need to increase fees. Moving to a new account[ing] system.
ing
20-Jun WSCIA General Meeting Need to increase fees.
20-Sep Alfalfa Commission Meeting Need to increase fees. Moved to a new accounting system. Collecting data on
the new accounting system and time study of all services.
20-Oct End of Field Season Meeting Need to increase fees.
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Date Organization Name Topics Discussed
20-Nov WSCIA Board of Directors Gen- | Need to increase fees.
eral Meeting
20-Nov Canola Commission Meeting Need to increase fees.
20-Dec Turfgrass Commission Meeting | Need to increase fees.
21-Jan Turfgrass Commission Meeting | Need to increase fees.
21-Feb Turfgrass Commission Meeting | Need to increase fees.
21-Feb WSCIA Board of Directors Meet- | Need to increase fees.
ing
21-Feb Alfalfa Commission Meeting Need to increase fees.
21-Feb WSCIA General Meeting Need to increase fees.
21-Mar Seed Advisory Committee Meet- | Seed program budget report, fund balance, and the need to increase fees. The
ing concept of charging upfront for certification fees in field per acre fees.
21-Mar Kappa Seed Need to increase fees.
21-Mar Great Basin Seed Seed program budget report, fund balance, and the need to increase fees. The
concept of charging upfront for certification fees in field per acre fees.
21-May BFI, Inc. Seed program budget report, fund balance, and the need to increase fees. The
concept of charging upfront for certification fees in field per acre fees. Under-
stands the need for increase. No problem with the increase. Only concerned
on specifics of native seed tagging and improved methods to ID and tag.
21-May Northstar, Canada Understands the need to increase fees. Only request is to not wait 13 years
before next increase. Desires smaller increases more frequently.
21-May Brassica Grower/Producer Meet- | Requested additional rule making to change the Brassica quarantine. Agreed
ing after the fee increase as that is priority. Explained need for more outreach to
other Brassica crops/fresh markets/cover crop markets for outreach. Fee work
is priority and should be finished by September. Follow meeting on quaran-
tine to resume after Labor Day 2021.
21-May Alfalfa Commission Meeting Seed program budget report, fund balance, and the need to increase fees. The
concept of charging upfront for certification fees in field per acre fees.
21-May Shane Johnson, Ag. Management | Distribute fee information to all commodity commission board members.
21-May Seed Advisory Committee Meet- | Reviewed fee proposals for each service, documented questions.
ing
21-Jun Alfalfa Seed Research Day Seed program services available and the engagement of growers and stake-
holders for rule-making process and the fee analysis methods.
21-Jun Seed Advisory Committee Meet- | Rule-making update.
ing
21-Jun WSCIA Board of Directors Discussed the need for a fee increase to maintain operations. If not, may dis-
continue other services with a down size in staffing. Reduced staff will
increase the backlog.
21-Jun Barenbrug USA, Production Man- | Discussed fee proposal rates and roll out period of when potentially new fees
ager are active. Contracted growers are complaining that budgets for the year are
already set for 2021. Explained a cross over period for the old fees and new
field acreage fees so that it is not a double dipping scenario.
21-Jul Oilseed Commission Meeting Expressed the need to increase fees and if not accomplished will assess prior-

ity services and may discontinue other services with a down size of staffing.
A summary email of WSDA activities is circulated to the committee mem-
bers not in attendance. Meeting did not meet a quorum.

Proposed
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Date

Organization Name

Topics Discussed

21-Jul

Clearwater Seed

Expressed the need to increase fees and if not accomplished will assess prior-
ity services and may discontinue other services with a down size of staffing.

Discussed when to implement field fees. Discussed increased regulatory seed
actions in the state to reduce fraud to industry and customers.

21-Jul

Rainier Holdings, LLC

Expressed the need to increase fees and if not accomplished will assess prior-
ity services and may discontinue other services with a down size of staffing.
Discussed when to implement field fees. Discussed increased regulatory seed
actions in the state to reduce fraud to industry and customers.

21-Jul

Syngenta

Expressed the need to increase fees and if not accomplished will assess prior-
ity services and may discontinue other services with a down size of staffing.
Discussed when to implement field fees. Discussed late fees and how to
reduce these fees with field application timing. Discussed phytosanitary cer-
tificate applications and USDA auditing methods. Discussed use of labora-
tory services to reduce their backlog for TZ and purity services.

21-Jul

Washington Wheat Commission

Discussed when the next step is implemented for CR-102. Added emails to
the distribution list for the public hearing announcement.

21-Jul

Idaho Crop Improvement Associ-
ation

Discussed their current fee schedule and rates for services to document the
comparison to the new proposed Washington fees. Learned with the per acre
fee there is additionally still a production fee charged by cwt and crop type.

21-Jul

Montana Crop Improvement
Association

Discussed their current fee schedule and rates for services to document the
comparison to the new proposed Washington fees. Learned with the per acre
fee there is additionally still a production fee charged by cwt and crop type.

21-Aug

Progene, LLC

Discussed the fee increase and how it relates to this specific company.

21- Sep

Alfalfa Seed Commission

Discussed next steps to proceed with the proposed fee increase and proposed
implementation date.

21-Oct

Forage Genetics-Nampa, Idaho

Provided proposed new fee schedule, fact sheet and company specific data to
review. Identified proposed implementation of new fee schedule.

SECTION 8: Identify the estimated number of jobs that
will be created or lost as the result of compliance with the

proposed rule.

The Regulatory Fairness Act requires an agency to esti-

Table 8.1 - Jobs created or lost.

mate the number of jobs created or lost (due to compliance
with the proposed rule making) in their SBEIS - RCW
19.85.040.

The Washington state office of financial management's
input/output model is the resource the department used to
determine estimated jobs created or lost based on the pro-
posed rule making.

The model depicts interindustry relationships within the
Washington state economy. The model takes as input the cost
to each industry NAICS code (based on the average cost of
compliance to the proposed rule) and calculates, among other
things, employment change (jobs created or jobs lost). The
estimated employment change is measured in full time
employees (FTE) to each business sector.

Table 8.1 below shows the average cost of compliance
for each industry affected by the propose rule making and the
estimated employment change to that industry. A negative
number indicates a job loss, while a positive number indi-
cates a job created.

NOTE: Employment change calculated into FTE's for
each NAICS code is NOT per business but rather a total over
the entire business industry.

[85]

Estimated
Average Cost Employment
NAICS Code of Compliance Change
111140 $278.04 -0.06
111191 $550.21 0.00
111199 $15,179.57 -0.96
111211 $134.25 0.00
111219 $5,375.88 -0.64
111334 $624.92 -0.02
111339 $548.97 -0.16
111421 $211.79 -0.01
111422 $8.00 0.00
111940 $702.31 -0.08
111998 $2,929.01 -0.24
112111 $967.25 -0.05
112990 $3,181.95 -0.02
115112 $1,693.76 -0.09
115114 $23,229.96 -1.44

Proposed
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360-902-2092, TTY 800-833-6388, email wsdarulescom

October 20, 2021
Jessica Allenton
Assistant Director

AMENDATORY SECTION (Amending WSR 12-19-065,

WAC 16-303-020 Schedule of charges—Billing poli-

(a) All billable services provided for under chapter 15.49
RCW are due and payable upon billing by the department.
For the convenience of established accounts and in accord
with good business practices, the department provides a
monthly billing service. Accounts not paid in full within
((thirty)) 30 days of billing are considered delinquent.

(b) ((On-alt-debts-due-and-payable-after Fuly 28,1991))
All delinquent accounts are assessed a late charge equal to
two percent per month, or portion of a month, on the unpaid

(c) Except for established accounts where there is a rea-
sonable expectation of additional charges during a calendar
month, the minimum billable amount through the monthly
billing system is ((twenty-deHars)) $20. All billable services
of less than ((twenty-doHars)) $20 are due and payable on the

(d) No person with an account ((ainety)) 90 days or more
in arrears may receive service except on the basis of payment
in full at the time service is rendered. Accounts in arrears may
be subject to legal action for collection and are not restored to
monthly billing status until all past due amounts are paid-in-

(e) Accounts that become ((rinety)) 90 or more days in
arrears twice within a five-year period may be subject to a
permanent requirement for payment in full at the time service

(2) Unless otherwise provided for in rule, requests for
refund fees or assessments must be submitted to the depart-
ment by June 30th of the year following payment of the fee or

(3) Fees for services not listed in rule are set on the basis
of the actual cost to the department of agriculture, or the most

AMENDATORY SECTION (Amending WSR 12-19-065,

The public may obtain a copy of the small business eco-
nomic impact statement or the detailed cost calculations by
contacting Gloriann Robinson, Rules Coordinator, P.O. Box
42560, Olympia WA 98504-2560, phone 360-902-1802, fax

Proposed

WAC 16-303-105 Annual seed inspection charge. (1)
Each person required to obtain a seed labeling permit, pursu-
ant to RCW 15.49.400, of the Washington State Seed Act,
must also, pursuant to RCW 15.49.310 and 15.49.370, pay a
general seed inspection charge annually to the department in
the amount of ((eleven)) 28 cents per ((ene-hundred-deHars))
$100 gross annual dollar sales in excess of ((ten-thousand
deHars)) $10,000 of agricultural and/or vegetable seed dis-
tributed in this state during the preceding fiscal year, except
that no assessment shall be collected on:

(a) Seed for which the assessment has been previously
collected, except when such seed is relabeled;

Estimated
Average Cost Employment ments(@agr.wa.gov.
NAICS Code of Compliance Change
115115 $171.88 -0.01
311224 $2,512.22 0.00
311411 $246.00 0.00
311421 $4,437.88 -0.03 filed 9/17/12, effective 10/18/12)
311999 $3,826.76 -0.02
325320 $46.00 0.00 cies and procedures. (1) Accounts.
325412 $23,288.79 -0.55
325998 $334.08 0.00
339999 $122.50 -0.01
423920 $8.00 0.00
423990 $16.00 0.00
424480 $4,656.28 -0.26
424510 $9,722.76 -0.14 balance.
424590 $4,708.42 -0.04
424910 $10,412.72 -1.07
424930 $(118.62) 0.00
424990 $29,173.01 -2.32
425120 $3,323.33 -4.53 date that service is rendered.
444220 $2,972.60 -1.05
445230 $8.00 0.00
445299 $0.00 0.00
453998 $8.00 0.00 full.
484110 $1,544.00 -0.17
484121 $560.36 -0.18
488320 $5,711.00 -0.34 is provided.
488510 $0.00 0.00
493130 $11,382.15 -0.37
523130 $398.00 -0.34 assessment.
541611 $794.50 -1.60
241620 $217.30 -0.06 appropriate fee established by rule.
541690 $10,704.97 -12.63
541714 $551.32 -0.33
561730 $0.00 0.00 filed 9/17/12, effective 10/18/12)
561910 $8.00 -0.48
611310 $708.00 -0.28
813410 $280.00 -0.85
Total estimated employment -35.28
change across all industries
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(b) Agricultural or vegetable seed distributed out-of-
state;

(c) Seed distributed in containers of four ounces or less;

(d) Stock seed; ((and)) or

(e) Seed distributed by governmental agencies((5)) such
as, but not limited to, the United States Department of Agri-
culture national foundation seed project. Agricultural and/or
vegetable seeds distributed under bailment contract are val-
ued at the producer-conditioner agreement rate in lieu of sale.

NEW SECTION

WSR 21-21-114

(2) The seed assessment fees for the fiscal period begin-
ning July st through June 30th are payable on February Ist
of the following calendar year.

(3) The seed assessment ((may)) will accompany the
annual application for the seed labeling permit. A penalty of
((fifteen)) 25 percent of the assessment fee or a minimum of
((twenty-dolars)) $28, whichever is greater, is added to all
assessments not paid by February 1st.

(4) The annual ((seed-labeling)) seed labeling permit
((may)) will not be issued until all seed assessments and pen-
alties are satisfied.

WAC 16-303-117 Seed program testing categories. (1) Seed testing categories and associated crop kinds for WAC 16-

303-200 and 16-303-210 are as follows:

Category Crop Kind Additional Crops in each Category ™
1 Alfalfa and Clover Alfalfa, Black Medic, Clover, Milkvetch, Sainfoin,
Trefoil

2 Bean Bean

3 Beet Beet

4 Bentgrass, Redtop Bentgrass, Redtop

5 Bluegrass Bluegrass, all types except Native and Reclamation

6 Brassica Species Brassica Species, Camelina

7 Brome Brome: Mountain, Smooth, Meadow

8 Fescue Fescue: Tall and Meadow

9 Fescue, all others Fescue: Arizona, Blue, Blue Hard, Chewings, Creep-
ing, Hard, Idaho, Red, Sheep

10 Flax Flax, all types

11 Hemp Hemp, all types

12 Orchardgrass Orchardgrass

13 Peas and other large seeded legumes Peas, Chickpeas, Lentil, Lupine, Vetch

14 Ryegrass (perennial or annual) Ryegrass (perennial or annual)

15 Sudangrass Sudangrass

16 Timothy Timothy

17 Fruit and Vegetable Fruit and Vegetables: Arugula, Asparagus, Any Ber-
ries, Cantaloupe, Carrot, Celery, Corn, Coriander,
Cucumber, Dill, Eggplant, Endive, Leek, Lettuce,
Okra, Onion, Parsley, Parsnip, Pepper, Pumpkin, Rad-
ish, Swiss chard, Spinach, Squash, Tomato, Water-
melon

18 Grain (500 g. or 1000 g.) Wheat, Triticale, Sunflower, Sorghum, Safflower, Rye,
Rice, Millet, Buckwheat, Barley, Oats, Emmer, Spelt

19 Other native species and flowers (test requires 400 seed | Green needlegrass, Needle and Thread, Penstemon

TZ according to AOSA rules)

20 Native and Reclamation Grass Bluestem, Buffalograss, Lovegrass, Sand dropseed,
Sideoats, Squirreltail, Wheatgrass (Crested, Intermedi-
ate, Pubescent, Siberian, Slender, Tall, Thickspike, and
Western), Wildrye, Indian ricegrass, Junegrass, Oat-
grass, Native and Reclamation bluegrass

[87]
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Category

Crop Kind

Additional Crops in each Category ™

21

Woody Plants and Forbs (natives)

Bitterbrush, Echinacea, Kochia, Yarrow, Sagebrush,
Rabbitbrush, Native buckwheat, Native clover

*1 Crops not listed in the above table will be charged by the category that they best fit into.

AMENDATORY SECTION (Amending WSR 17-08-090, filed 4/5/17, effective 5/6/17)

WAC 16-303-200 Seed program testing fees. (1) Seed testing fees are as follows:

((Category Cropkind PURIFY GERMA -Category/2
+ Agrtenttural- 40-60 5 ; 5
Grasses > > 5
2 Alfalfa-& Clover 3160 5 5 5 5
M hSainfoin_Trefoil
3 Beans 29-00 Beans
4 Beets 4200 Beets;-Swisschard-Spinach
5 Bentgrass-redtop 7200 Bentgrass; Redtop
6 Bluegrass 49:00 Bluegrass;att-types
7 Brassiea-Speeies 7500 Brassiea-Speeies
8 Brome 5100 Brome:r Mountatn—StmeothMeadow
9 Feseue 4000 Fesewer Talland Meadow
10 Fesevealothers 4900 +Ackt ; 5 , 5
H Hlax 3100 EewisHlax
12 Industrialhemp 50-00
3 Orehardgrass 5500 Orehardgrass
+4 Peasandotherlarge 3100 —Chi 5 5
seededHegumes
16 Ryegrass 49:00 Ryegrass(Perennial-or-Annual)
+7 Swat-burnet 3460 Swat-burnet
18 Sudangrass 3100 Sudangrass
19 Vegetables 31060 5 ; 5
20 Gratns 3160 5 5 5 ;
Oats; Emmer;Spelt
21+ Wheatgrass;-Wild- 84-60 > 5 >
rye;-othernative- S —Si 5 :
Slender-and-Western-wheatgrasses;-Small-
seeded-wildrye
22 WheatgrassWild- 7500 i 5 i ; 5
rye;-othernative- 5 S s S
speeies-and-flowers- and-other large-seeded-wildrye,Crested-and-
GreupB Stbertan-wheatgrasses

Proposed
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((Eategory

Sample Processing | Manual Sample Pro-
Category Purity W/ Noxious GERM 1 TZ per request cessing per request
1 $76.00 $60.00 101.00 $8.00 $13.00
2 $68.00 $60.00 $101.00 $8.00 $13.00
32 $70.00 $60.00 $101.00 $8.00 $13.00
4 153.00 60.00 101.00 8.00 13.00
5 $118.00 $70.00 $101.00 $8.00 $13.00
6 $117.00 $60.00 $101.00 $8.00 $13.00
7 $106.00 $70.00 $101.00 $8.00 $13.00
8 106.00 76.00 101.00 8.00 13.00
9 $106.00 $76.00 $101.00 $8.00 $13.00
10 $76.00 $70.00 $101.00 $8.00 $13.00
11 $70.00 $60.00 $101.00 $8.00 $13.00
12 76.00 70.00 101.00 8.00 13.00
13 $68.00 $60.00 $101.00 $8.00 $13.00
14 $117.00 $60.00 $101.00 $8.00 $13.00
15 $76.00 $60.00 $101.00 $8.00 $13.00
16 76.00 70.00 101.00 8.00 13.00
17 68.00 $60.00 $101.00 $8.00 $13.00
185 500 g. $68.00 $60.00 101.00 $8.00 $13.00
T 1000 g. $136.00
19 $90.00 $146.00 202.00 = $8.00 $13.00
20 $90.00 $70.00 $101.00 8.00 $13.00
21 $90.00 82.00 $101.00 $8.00 $13.00

*1 Standard 400 seed germination test.
*2 Additional sprout counts incur hourly charge.

*3 Includes sodium hydroxide test.
*4 Germ includes dormant TZ count.

*5 Test requires 400 seed TZ according to AOSA rules.

(2) There will be no refund on completed tests. Work

will be billed proportional to the amount completed at the

time of cancellation. Minimum billed will be one quarter of
the hourly rate.
(3) Additional billing will be in 15-minute increments

with a minimum of one quarter of the hourly rate for dirty or
heavy inert samples which require hand picking for purity

analysis.

(4) Additional requests will incur another sample pro-

cessing check-in fee.

AMENDATORY SECTION (Amending WSR 12-19-065, filed 9/17/12, effective 10/18/12)
WAC 16-303-210 Fees for special seed tests.

((Frest Additional-aformation
&) Permant-Seed-Fest $45-00

[89]
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((Fest Fee Additionalnformation

odin il S ]
) This foeal " od
whenrequired by AOSArules
3)-Cold-(vigor)testfor-wheat $70-00
“Ar-Cropor-weed-exam Standard-nexieus-ameuntfremAOSArules
(@) Turl-type-and-othersmall-seeded- $44-00 Kentueky-bluegrasstimethyatkaligrassfine-
grasses leavedfesenes
by Smallseeded-egumes-and-medivm- $47.60 Brassieas; ryegrass;-tatt-fesene
seeded-erops
(d)-Grains-and-arge-seededJegumes $24-00
. i X $33.00 Reauired L cortifiod Blue Hard_and St ;

etes
(6)Fluorescence-test-(400-seed-test) $29-00 Required-on-all Perennial-and Annual ryegrasssam-
ples

8)Pest-and-disease{phyto-exam)-andlor $39.00
setlexam
9)r-Quarantine-tests-on-seed

Othergrasses $20-0040-prams
HHRudestest—Canadian PURIFY GERMHINATION

Kentueky bluegrass $53-00

Bentgrass $78-60 :

Kentueky bluegrass $53-00
{42y Moisture-test $33-00
3} Seed-Count
(a)yLargeseed- $10-00
- Smatl-seed $13-60
4y Sod-seed-analysis Bluegrass $81-60

Fesewe $56-00
Ryegrass $45-60

of red-and/or-white-wheat
. .
.E o (UGS E
) Germinati ol $54-00
8- Wheat-bioassay-test $54-60
Proposed [90]
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((Frest Fee Additiona-Hnfermation
. : $40-00 ] ; - . .
E;. . . .. . . fee) g
1 £ ) SRS O P

Miscellaneous lab testing fees are as follows:

Miscellaneous Lab Fees - Part A

Crop or weed Rules test-ISTA
Paired tests| exam stan- Rules test-Canadian| (No orange certifi-
or 400 TZ | dard AOSA Quarantine tests on seed (No grade report) cate)
Undesirable when working
Sod or | grass species |required by| amount (in
quality | test, no other AOSA addition to Bentgrass (Other seed
seed analy- purity_ (from sec- | other tests |Bluegrass(25| and redtop | stock (25
Category sis 1 requested tion 200) requested) | gram test) (10 gram test) gram test)| Purity Germ Purity Germ
1 N/A N/A $202.00 $76.00 N/A N/A N/A $76.00 | $59.00 | $76.00 $59.00
2 N/A N/A $202.00 $76.00 N/A N/A N/A $68.00 | $59.00 | $68.00 $59.00
32 N/A N/A $202.00 $76.00 N/A N/A N/A $70.00 | $68.00 | $70.00 $68.00
4 N/A $114.00 $202.00 $76.00 N/A $86.00 N/A $153.00 | $70.00 | $153.00 | $70.00
5 $126.00 $114.00 $202.00 $76.00 $139.00 N/A N/A $117.00 | $70.00 | $117.00 | $70.00
6 N/A N/A $202.00 $76.00 N/A N/A N/A $117.00 | $60.00 | $117.00 | $60.00
7 N/A N/A $202.00 $76.00 N/A N/A N/A $106.00 | $70.00 | $106.00 | $70.00
8 $126.00 $114.00 $202.00 $76.00 N/A N/A $88.00 $106.00 | $70.00 | $106.00 | $70.00
9 $126.00 $114.00 $202.00 $76.00 N/A N/A $95.00 $106.00 | $76.00 | $106.00 | $76.00
10 N/A N/A $202.00 $76.00 N/A N/A N/A $106.00 | $70.00 | $106.00 | $70.00
11 N/A N/A $202.00 76.00 N/A N/A N/A $70.00 | $60.00 | $70.00 $60.00
12 $126.00 N/A $202.00 $76.00 N/A N/A N/A $76.00 | $70.00 | $76.00 $70.00
13 N/A N/A 202.00 76.00 N/A N/A N/A $68.00 | $59.00 | $68.00 $59.00
14 $126.00 $114.00 $202.00 $76.00 N/A N/A N/A $117.00 | $76.00 | $117.00 | $76.00
15 N/A N/A $202.00 $76.00 N/A N/A N/A $106.00 | $70.00 | $106.00 | $70.00
16 $126.00 N/A $202.00 $76.00 N/A N/A N/A $76.00 | $70.00 | $76.00 $70.00
17 N/A N/A $202.00 76.00 N/A N/A N/A $68.00 | $60.00 | $68.00 $60.00
18 N/A N/A $202.00 $76.00 N/A N/A N/A $68.00 | $60.00 | $68.00 $60.00
o N/A N/A $202.00 $76.00 N/A N/A N/A $139.00 | $60.00 | $139.00 | $60.00
19 N/A N/A 202.00 76.00 N/A N/A N/A $70.00 | $70.00 | $70.00 $70.00
20 N/A N/A $202.00 $76.00 N/A N/A N/A  [$125.00 | $70.00 |$125.00*L| $70.00
21 N/A N/A 202.00 76.00 N/A N/A N/A $125.00 1| $82.00 |$125.00*| $82.00

*1 Minimum one hour, then billed in 15 minute increments.

*2 Additional sprout counts incur hourly charge.

Miscellaneous Lab Fee - Part B

Additional sodium hydroxide exam (wheat only) $47
Ammonia test (required for Fescue certification) $46
Bioassay (variety specific) 96
Broomrape (Orobanche minor) in red clover and other species (dry method) $110
Canadian seed grade report (Canadian test required) $45
Cold (vigor) test for wheat with Palouse soil $107
Cold test without soil $57

Cold test with soil - Specify soil type * $65/hour
Dust like species exam (dry method) including broomrape (Orobanche minor) $152
Dodder exam $90

EC norms conversion from AOSA report $45

[91] Proposed
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Miscellaneous L.ab Fee - Part B

Electrical conductivity (EC) $158
Fluorescent test (all perennial and annual ryegrass) $40
Germination test in soil *! $65/hour
Hourly charge (applies to especially contaminated or extraordinary samples, e.g., sample prep for $65/hour
coated seed; also used for custom work such as sample preparation, special bulk searches). =
Mill check *t $65/hour
Miscellaneous service, in dirt samples, field run samples, cleaning inert * $65/hour
Moisture test (oven) *! $65/hour
Moisture test/Dickey-John test $63
Noxious weed conversion fee $45
Noxious weed search in animal feed pellets, bird seed or organic matter *! $65/hour
Pest and disease (phytosanitary exam) and/or soil exam including sclerotinia, ergot, smut $95
Potassium iodine/iodide test ™ $65/hour
Preliminary germination percent via email $15
Preclean quality grain exam $139
Seed coat dehull for TZ (Sanfoin/oat) *! $65/hour
Seed count, manual * $65/hour
Seed count, mechanical $24
Seed mixture purity exam, each crop component $76
Species or veskof exam $222
Stress germination exam *! $65/hour
TKW 1000 seed count (total kernel weight/1000 seed) $56
Wheat species exam ! $65/hour
*1 Billing in 15-minute increments with a minimum of one quarter of the hourly rate.
AMENDATORY SECTION (Amending WSR 12-19-065, Minimum
filed 9/17/12, effective 10/18/12) Crop Test Fee E
WAC 16-303-230 Official seed sampling or similar Peas. beans, | Standard $0.13 per $90
service. Seed lots for official sampling must be made avail- small grains | sampling cwt.
able to the inspector upon arrival to avoid assessment of addi- or seeds of
tional fees for standby-time. Standby-time when the inspec- similar size
tor is on-site while samples are prepared for official sampling Peas, beans, | LS.T.A. $0.21 per $90
will be billed in 15-minute increments at a minimum of one small grains | sampling cwt. plus
quarter of the hourly rate. or seeds of $13.00 per.
Fees for official sampling are in addition to travel time similar size lot
and mileage. For all other | Standard $0.28 per $90
— kinds sampling cwt.
((Erop Fee eharge For all other | L.S.T.A sam- | $0.33 per $90
. s ofsi ewt. $13.00 per
Forel ' Stardard e $0.20 $40.00 AMENDATORY SECTION (Amending WSR 12-19-065,
ot filed 9/17/12, effective 10/18/12)
IS TA-sampling $0-24-per- $40.00-plas WAC 16-303-240 Fees for blending seed. (1) Blending
ewi—phus$9-00-periot $9-00-pertot)) fee is not applicable to salvage blends.

Proposed

[92]



Washington State Register, Issue 21-

23 WSR 21-21-114

((Grass-option-B= Washingten- | SHH0perewt: ('( '
Grass-optHonB% Out-of-state- | $0-66-perewt . P l f
Grass-option-A—and- SOA0-perewt: High-prierity sample—Purity resul
all-other blendsof completed-before-the-end-of the-next
otherereps 451 o
*SMM%@HM&%W . 5 . - 5600
option-A-—and-eptienB-)) g I A
(2) Blending fees are as follows: Additional-copies-ofreports $3.00
mintmum-fee
Seed Origin Fee Revisedreports $H-00-minimunm-
Washington origin certified | $17.00 Application plus cost (hourly fee-when-
seed of tag applicable)
Out-of-state origin certified | $17.00 Application plus cost Fee-forspecialshippingand-handling | $5:00-plus-exaet
seed of tag service, forexample Federal Express; | shippingeost
L p | - froiol

(3) See WAC 16-303-350 for tagging fees. . .

(4) A blend data sheet is filled qut with thg CertlfVan uments per-document
agency and must be presented at the time of application and - — - -
maintained by the seed conditioner. Blend data sheet forms Mr}e&ge—-—Add—rﬁeﬂ&l—er—speeral- . Y
can be obtained from the department. requested-trips the-Washington-

State- Offieeof
Einaneial Man-
AMENDATORY SECTION (Amending WSR 12-19-065, agement
filed 9/17/12, effective 10/18/12) Stand] $40-00/1 Travelti !

WAC 16-303-250 Miscellaneous charges for seed ser- Or-travel-time ehafged—wheﬂ—
vices. Fees for miscellaneous department seed services are as speetal-trip-is-
follows: requested:))

Service Fee
Rush sample (purity started in 48 hours, including phone report if requested at | $136.00
time sample is submitted)
Super rush sample - Purity result completed before the end of the next business | $204.00
day. (Based upon availability with a limit per day, call ahead for availability.)
Paper documents: Additional copies-digital $8.00

Paper documents: Additional copies-registered mail

$8.00 plus exact shipping cost

Samples: Fee for special shipping/packaging for seed samples, plant health sam-
ples (live plants) by Federal Express, air parcel or air freight

$20.00 plus exact shipping cost

All other shipping and handling

$8.00 plus exact shipping cost

Revised reports

$15.00 minimum (hourly fee when applica-
ble)

Combined reports

$15.00 minimum (hourly fee when applica-
ble)

Drive time and mileage for additional or special requested trips

Drive time at hourly rate plus mileage -
OFM rate

Field staff stand-by time at warehouse *1*2 $65/hour
Split seed sample for outsourcing $50.00

Digital photo

$11.00/photo
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Washington Wilderness Hay and Mulch (WWHAM) certification, if conducted

at time of seed certification inspection

$90.00

Washington Wilderness Hay and Mulch (WWHAM) certification, if not con-

ducted at time of seed certification inspection

$90.00 plus drive time at hourly rate plus
mileage - OFM rate

Cancellation of seed test

Proportional to work completed prior to
cancellation-hourly rate for a minimum of

15 minutes
Hourly rate $65/hour

*1 No refund on completed tests or work. Work will be billed proportional to amount completed at the time of request.

*2 Minimum billed will be one quarter of the hourly rate.

AMENDATORY SECTION (Amending WSR 12-19-065, ((Serviee Fee AdditionalHnformation
filed 9/17/12, effective 10/1 8/12) Field-inspeetion—All- $5.83 peracre; | $55:00-minimumfee per-
WAC 16-303-300 Phytosanitary certification of seed except wheat seed perrequired | inspection
seed—Fees. .E{H o E.h“qt““ mspeetion
inspeetion)
((Serviee Fee Additienal-Hnformation Fields . Wi $233 $55.00 mini fee.
certificate thereof
tifieate Late fee—Perapplication $56-00))
Service Fee Additional Information
Federal phytosanitary certificate $70.00 Additional hourly fee may apply for consultation
and billed at one quarter of the hourly rate
State phytosanitary certificate $63.00 Additional hourly fee may apply for consultation
and billed at one quarter of the hourly rate
Certificate of origin $55.00 Additional hourly fee may apply for consultation
and billed at one quarter of the hourly rate
Resignature $4.00 Resignature of expired visual *
Verification $4.00 Reexport phytosanitary verification
Phytosanitary field application *2 $45.00 No refund after processing

Phytosanitary field inspection - All seed (for each

$8.00 per acre, per

required inspection) 2%

required inspection

$90 minimum fee, per inspection. No refund after

inspection is completed

Area inspection 23

$3.11 per acre, per

Plus travel time and mileage

required inspection

Late fee - Per field application $139.00 Based on scheduling may also include travel time
and mileage. After application due date, applica-
tion may be rejected

Nematode soil sample $33.00 Flat fee per sample

Phytosanitary field application due dates are found in WAC 16-301-220.

*1 Prior departmental authorization required in advance and site must meet specific criteria to qualify.

*2 No refund on rejected fields due to findings or results. To be eligible for a refund of the per acre fee, the seed crop application must be withdrawn prior to

field inspection.

*3 An outsourced plant health analysis or laboratory exam may be applicable to assess field health and may result in costs separate from the inspection applica-

tion and acreage fee.

Proposed
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AMENDATORY SECTION (Amending WSR 12-19-065,
filed 9/17/12, effective 10/18/12)

WAC 16-303-310 Organization for economic cooper-
ation and development scheme for varietal certification
(O.E.C.D.) fees. In addition to fees required by applicable
Washington certification rules, the following fees shall apply
to all seed tagged O.E.C.D. and is payable by the person
requesting O.E.C.D. certificate. The certifying agency may
require fees paid in advance:

WSR 21-21-114

*1 An additional O.E.C.D. assessment will be billed on each O.E.C.D. seed
lot assessed by USDA-O.E.C.D. authorities.
These charges will be billed in addition to other listed fees.

*2 Q.E.C.D. certificate fee does not include required field application,
inspection, laboratory fees or tagging.
*3 No charge for control entry.

*4 See WAC 16-303-350 for tagging fee.

AMENDATORY SECTION (Amending WSR 12-19-065,

(Servi Fee Lditional ik .
entry
to-USBA
feseue
$0:55/ewt Fal-fescue
S$O5Tewt: Allother-erops
*Minimum-tagging fee-is$13-00-))
Service Fee

Actual cost to program. This
is a pass through fee to
USDA

O.E.C.D. assessment *t

O.E.C.D. certificate *2 $40.00 each

O.E.C.D. reissued certifi- See Section 250 for addi-
cate tional document copies

O.E.C.D. grow out test %3 $100.00 each entry
O.E.C.D. tagging fee ™ $17.00 Application plus tag
fee cost

filed 9/17/12, effective 10/18/12)

WAC 16-303-315 ((Serviee-feeforsed)) Quality seed
((tags-and)) tagging. (1) Service fee for ((sed)) quality seed

tags and tagging shall be $0.25 per cwt. ((Mintmum-tagging
fee-i5-$13-007))

Service Fee
Quality Sod tag $17.00 Application plus
$0.25 cwt and tag fee

$17.00 Application plus tag
fee

Quality Timothy tag

$17.00 Application plus tag
fee

(2) Seed lots which meet the field and seed standards
will be tagged with a "quality seed" tag per WAC 16-302-395

through 16-302-410 or WAC 16-302-740 through 16-302-
756.

(3) Tag fees are specified in WAC 16-303-350.

4 uality tagging does not include required field
inspection or laboratory analysis.

Quality Orchardgrass tag

AMENDATORY SECTION (Amending WSR 17-08-090, filed 4/5/17, effective 5/6/17)

WAC 16-303-320 Certification fees for seed certified by the department. Seed certification fees apply to seed classes

identified in WAC 16-302-015, as follows:
(1) Fees apply to both new and renewal applications.

(2) Seed certification application due dates are specified in WAC 16-302-050.

(3) The ((seed-preeesser)) applicant for seed certification is responsible for seed certification fees including sampling, test-

ing, ((preduetion)) tagging and final certification fees, and may accept responsibility for any other additional fees associated
with certification. Fees for services such as O.E.C.D. and ((sed)) quality exams, etc., are in addition to the fees listed in this sec-

tion.
Seedh Late Rei ronF Product Seedshipped
lieat Seedlinefield e field lieat cotherth Fee(nelud o £S
((Seed Feed . ronf . sonFee2 Penaliv-F isotation) ing) HOH el "
elover- variety-per-
White-elo- | grower
ver-and-Tre-
foil
grasses field
grower $4-00-per-acre4/
(two inspections)
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Seedling Eate Refnspeetiontee Produetion- Seed-shipped
((Seed Feet/ inspeetionfee | inspeetionFee/ Penalty-Fee isolation) taging) THOAL |  (uneleaned)
aere-excepthybrid-
tional-aere
establishedin-WAC- travel-time-and- mintmum-fee
+6-363-250 mileage-as-estab-
. .
303250
Perennial- $3225per- $54-00-perfield | $54-00-perfield $50-00 $58-00-perfield Option-A $034
Grasses 6/ | field $0-9Hewtforall
grass-exeepttall-
fesene
$0-55/ewt—taltfes-
eue
OptionB
$12.54)
Rapeseed;- | $3225-per- NFA $2.00-peraecrefene- | $50-00-per $58-00-perfield $0-5Fewt: $022
Mustard erower
Rutabagar- | freld Hspeetions)
kate
+
24
3/
4/
54
6/

teguirernentsof memmorhdiin minimum-fee-0£$13-00:))
(4) Certification fees for seed certified by the department

are as follows:
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Seedling Reinspection Seed Shipped
Producing or Late Fee Out-of-State
Application Seedling Field Field Application (other than (uncleaned)
Crop Fee Inspection Fee | Inspection Fee | Penalty Fee isolation) Document Fee
Alfalfa, Red clo- | $45 per field $3.90 per acre, | $3.90 per acre, | $139 fee per hourly rate plus | $7 each docu-
ver, White clover per required per required late application | drive time and | ment
and Trefoil inspection inspection mileage
Annual grass $45 per field N/A $3.90 per acre, | $139 fee per hourly rate plus | $7 each docu-
per required late application | drive time and | ment
inspection mileage
Bean 12 $45 per field N/A $3.90 per acre, | $139 fee per hourly rate plus | $7 each docu-
per required late application | drive time and | ment
inspection mileage
Camelina 45 per field N/A $3.90 per acre, | $139 fee per hourly rate plus | $7 each docu-
per required late application | drive time and | ment
inspection mileage
Corn (Hybrid $45 per field N/A $76.00 first $139 fee per hourly rate plus | $8 each docu-
and nonhybrid) = acre, $17 each | late application | drive time and | ment
additional acre mileage
Hemp $45 per field N/A $3.90 per acre, | $139 fee per hourly rate plus | $7 each docu-
per required late application | drive time and | ment
inspection mileage
Perennial grass | $45 per field $3.90 per acre, | $3.90 per acre, | $139 fee per hourly rate plus | $7 each docu-
per required per required late application | drive time and | ment
inspection inspection mileage
Radish $45 per field N/A $3.90 per acre, | $139 fee per hourly rate plus | $7 each docu-
per required late application | drive time and | ment
inspection mileage
Rapeseed, $45 per field $3.90 per acre. | $3.90 per acre, | $139 fee per hourly rate plus | $7 each docu-
Canola, and per required per required late application | drive time and | ment
Mustard inspection inspection mileage
Hybrid rape-
seed, canola
and mustard
$7.00 per acre,
per required
inspection
Sunflower 45 per field N/A $3.90 per acre, | $139 fee per hourly rate plus | $7 each docu-
per required late application | drive time and | ment
inspection mileage
Hybrid sun-
flower $7.00
er acre, per
required
inspection
Turnip, Ruta- $45 per field N/A $3.90 per acre, | $139 fee per hourly rate plus | $7 each docu-
baga, Kale per required late application | drive time and | ment
inspection mileage
Woody Plants $45 per field N/A $3.90 per acre, | $139 fee per hourly rate plus | $7 each docu-
and Forbs per required late application | drive time and | ment
inspection mileage
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Seedling Reinspection Seed Shipped
Producing or Late Fee Out-of-State
Application | Seedling Field Field Application (other than (uncleaned)
Crop Fee Inspection Fee | Inspection Fee | Penalty Fee isolation) Document Fee
Service Inspec- | $45 per field $3.90 per acre, | $3.90 per acre, | N/A N/A N/A
tions excluding per required per required
hybrid inspection inspection
Annual and $45 per field $87.60 per acre | $87.60 per acre | N/A N/A N/A
Rough Blue- plus time and plus time and
grass Quarantine mileage includ- | mileage includ-
ing travel time | ing travel time

*1 One inspection is required for Great Northern, Red Mexican, pinto, pink, and small white bean.

*2 Includes windrow inspection which is required for certification of snap beans, kidney beans, and eligibility for shipment into the state of Idaho.

*3 Corn bin inspection billed at 45 minutes of the hourly rate per inspection.
(5) Crop acreage fee does not include required laboratory

fees or tagging. Minimum tagging fee is $17.00 per applica-
tion. Tagging fees are specified in WAC 16-303-350. This
does not include the shipping and handling charge for tags.

(6)(a) Crop hybrid pollen count:

(b) All crops except corn and hemp:

(i) $67.42 per inspection if done at the time of the certi-
fication inspection.

(i1) $187.00 per inspection is not conducted at the time of
the certification inspection.

(7) No refund on rejected fields due to findings or

results. To be eligible for a refund of the per acre fees, the

(8) Seed stock class (foundation/prebasic, regis-
tered/basic) of all crops for certification $32.50 per field plus
per acre fee.

9) Seedling field inspection and seedling producing or
field inspection fee is $90 minimum fee, per inspection.

(10) Seedling field inspection and seedling producing or
field inspection fees are refundable if the acreage is with-
drawn before the inspection is completed. In the case of bean
seed, fees are required of seedling fields to be harvested for
certification the year of planting.

11) Late application penalty fee is based on schedulin
and may also include travel time and mileage. After applica-
tion due date, application may be rejected.

seed crop application must be withdrawn prior to the field
inspection.

NEW SECTION

(12) Reinspection fee mileage will be charged at the cur-
rent OFM mileage rate.

WAC 16-303-350 Seed tagging fees. (1) Seed tagging fees for certification, O.E.C.D., crucifer and specialty tags are as

follows:
Certified Tags

Card stock 4x3: Sod quality, Quality Timothy, Quality Orchard grass, Foundation, Registered, Certi- | $0.03/tag
fied, Experimental, Select, Source Identified

Certified substandard class $0.13/tag
Certified adhesive 4x3 $0.06/tag
Registered adhesive $0.09/tag

OECD Tags

OECD 4x3 Ist Gen tag $0.08/tag
OECD 4x3 Prebasic, Basic $0.31/tag
OECD 4-5/8 x 2-7/8 adhesive $0.08/label

Crucifer Tags

1.5x1 Crucifer adhesive label

$0.19/1abel

1x3 Crucifer adhesive label

$0.19/1abel

4x1 Crucifer adhesive label

$0.10/1abel

4x3 Crucifer card stock $0.13/tag
4x8 Crucifer adhesive label $0.10/1abel
4x8 Crucifer card stock $0.13/tag

Proposed
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Specialty Tags

Zip tie and all other specialty tags

$2.22 each

(2) Reissuance of certification tags requires an application fee of $17.00 plus price of tags.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 16-303-317 Annual and rough bluegrass quarantine
fees.

WSR 21-22-071
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
(Division of Child Support)
[Filed October 29, 2021, 2:14 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-
05-061.

Title of Rule and Other Identifying Information: Imple-
ments incarceration abatement and modification request/
hearing notification service as enacted in SHB 2302 (chapter
227, Laws of 2020): WAC 388-14A-1020 What definitions
apply to the rules regarding child support enforcement?, 388-
14A-3900 Does DCS review my support order to see if it
should be modified?, 388-14A-3901 Under what circum-
stances does DCS review a support order for modification?,
388-14A-3903 How does DCS decide whether to petition for
modification of a support order?, 388-14A-3925 Who can ask
to modify an administrative support order?, 388-14A-3935
What does DCS do with respect to abatement when it learns
the noncustodial parent is an incarcerated parent?, 388-14A-
3940 Who can ask to add abatement language to an adminis-
trative order?, 388-14A-3945 How does DCS administer
abatement of an incarcerated person's child support order?,
388-14A-3950 What does DCS do to reinstate the support
order when the NCP is released from confinement?, 388-
14A-3955 What does DCS do when it determines an incar-
cerated person's support order should not be abated?, 388-
14A-3960 What happens at a hearing on a notice regarding
non-abatement of child support?, 388-14A-3965 What hap-
pens at a hearing on a notice of abatement?, 388-14A-3970
Who may request to terminate or reverse an abatement?, 388-
14A-3975 What happens at a hearing to terminate or reverse
an abatement?, and 388-14A-6100 The division of child sup-
port accepts oral requests for hearing or conference board.

Hearing Location(s): On December 21, 2021, at 10:00
a.m., at Office Building 2, Department of Social and Health
Services (DSHS) Headquarters, 1115 Washington [Street
S.E.], Olympia, WA 98504. Public parking at 11th and Jef-
ferson. A map is available at https://www.dshs.wa.gov/
office-of-the-secretary/driving-directions-office-bldg-2; or
virtual. Due to the COVID-19 pandemic, hearings are being

held virtually. Please see the DSHS website for the most cur-
rent information.

Date of Intended Adoption: Not earlier than January 1,
2022.

Submit Written Comments to: DSHS Rules Coordinator,
P.O. Box 45850, Olympia, WA 98504, email DSHSRPAU
RulesCoordinator@dshs.wa.gov, fax 360-664-6185, by 5:00
p.m., December 21, 2021.

Assistance for Persons with Disabilities: Contact Shelley
Tencza, DSHS rules consultant, phone 360-664-6198, fax
360-664-6185, TTY 711 relay service, email tenczsa@dshs.
wa.gov [tencza@dshs.wa.gov], by 5:00 p.m., on December 7,
2021.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Implements incar-
ceration abatement and modification request/hearing notifi-
cation service as enacted in SHB 2302 (chapter 227, Laws of
2020). Establishes the process by which qualifying incarcer-
ated individuals have their child support obligations abated.
Also clarifies under WAC 388-14A-3925 that the office of
administrative hearings (OAH), not the division of child sup-
port (DCS), serves copies of requests for modification and
notice of hearings.

Reasons Supporting Proposal: This rule making is
required to implement SHB 2302 (chapter 227, Laws of
2020). It will ensure sufficient processes exist for incarcera-
tion abatement. It also ensures the correct entity, OAH,
serves certain notices as required by law.

Statutory Authority for Adoption: RCW 26.09.916,
74.08.090, 74.20A.055.

Statute Being Implemented: RCW 26.09.170, 26.09.320,
26.09.325, 26.09.330, 26.09.335, 26.09.340, 74.20A.059.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: Not applicable.

Name of Proponent: DSHS, economic services adminis-
tration, DCS, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Brady Horenstein, DCS
Rules Coordinator, DCS Headquarters, P.O. Box 9162,
Olympia, WA 98507-9162, 360-664-5291.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. These rules are exempt under RCW 34.05.328
(5)(b)(vii) because they are rules of DSHS concerning liabil-
ity for care of dependents.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rule content is

explicitly and specifically dictated by statute.

Proposed
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Is exempt under RCW 19.85.025(4) and 34.05.328
(5)(b)(vii).

Explanation of exemptions: This proposal does not
affect small businesses. These rules are exempt under RCW
34.05.328 (5)(b)(vii) because they are concerning liability for
care of dependents.

October 28, 2021
Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 19-02-017,
filed 12/21/18, effective 1/21/19)

WAC 388-14A-1020 What definitions apply to the
rules regarding child support enforcement? For purposes
of this chapter, the following definitions apply:

'

'Abatement" means the temporary reduction of child
support obligations of an incarcerated person who is required

to pay support.

"Absence of a court order' means that there is no court
order either setting a support obligation for the noncustodial
parent (NCP), or specifically relieving the NCP of a support
obligation, for a particular child.

""Absent parent" is a term used for a noncustodial par-
ent.

"Accessible coverage'" means health care coverage
which provides primary care services to the children with rea-
sonable effort by the custodial parent.

"Accrued debt" means past-due child support which
has not been paid.

"Acknowledged father" means a man who has estab-
lished a father-child relationship by:

(1) Signing a valid acknowledgment of paternity under
RCW 26.26.300 through 26.26.375 prior to January 1, 2019;

(2) Signing a valid acknowledgment of parentage under
RCW 26.26A.200 through 26.26A.265 on or after January 1,
2019; or

(3) Signing a valid acknowledgment of paternity or par-
entage under another jurisdiction's laws.

"Acknowledged parent" means an individual who,
after January 1, 2019, has established a parent-child relation-
ship by signing a valid acknowledgment of parentage under
RCW 26.26A.200 through 26.26A.265.

"Adjudicated parent" means a person who has been
adjudicated by a court of competent jurisdiction to be the par-
ent of a child.

"Administrative order" means a determination, find-
ing, decree or order for support issued under RCW 74.20A..-
055, 74.20A.056, or 74.20A.059 or by the agency of an
Indian tribe or another state or country's agency under an
administrative process, establishing the existence of a sup-
port obligation (including medical support) and ordering the
payment of a set or determinable amount of money for cur-
rent support and/or a support debt. Administrative orders
include:

(1) An order entered under chapter 34.05 RCW;

(2) An agreed settlement or consent order entered under
WAC 388-14A-3600; and

(3) A support establishment notice which has become
final by operation of law.
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"Agency" means the Title IV-D provider of a state or
tribe, or the central authority of another country. For the state
of Washington, the Title IV-D provider is the division of
child support (DCS) within the department of social and
health services (DSHS).

"Agreed settlement" is an administrative order that
reflects the agreement of the noncustodial parent, the custo-
dial parent and the division of child support. An agreed settle-
ment does not require the approval of an administrative law
judge.

"Aid" or "public assistance' means cash assistance
under the temporary assistance for needy families (TANF)
program, the aid to families with dependent children (AFDC)
program, federally funded or state-funded foster care, and
includes day care benefits and medical benefits provided to
families as an alternative or supplement to TANF.

"Alternate recipient" means a child of the employee or
retiree named within a support order as being entitled to cov-
erage under an employer's group health plan.

"Annual fee" means the fee charged on never-assis-
tance cases based on the amount of collections between Octo-
ber 1 and September 30 each year, required by the Federal
Deficit Reduction Act of 2005 and RCW 74.20.040.

" Applicant/custodian" means a person who applies for
nonassistance support enforcement services on behalf of a
child or children residing in their household.

"Applicant/recipient,”" "applicant," and "recipient"
means a person who receives public assistance on behalf of a
child or children residing in their household.

"Arrears' means the debt amount owed for a period of
time before the current month.

"Assistance' means cash assistance under the state pro-
gram funded under Title IV-A of the federal Social Security
Act.

"Assistance unit" means a cash assistance unit as
defined in WAC 388-408-0005. An assistance unit is the
group of people who live together and whose income or
resources the department counts to decide eligibility for ben-
efits and the amount of benefits.

"Birth costs" means medical expenses incurred by the
custodial parent or the state, tribe, or country for the birth of
a child.

"Cash medical support" means a combination of:

(1) A parent's monthly payment toward the premium
paid for coverage provided by a public entity or by another
parent, which represents the obligated parent's proportionate
share of the premium paid, but this amount is limited to no
more than twenty-five percent of the obligated parent's basic
support obligation; and

(2) A parent's proportionate share of uninsured medical
expenses.

"Central authority' means the agency designated by a
government to facilitate support enforcement with a foreign
reciprocating country (FRC) pursuant to section 459A of the
federal Social Security Act.

"Child," for the purposes of this chapter, means:

(a) An individual for whom a child support obligation is
being established or enforced; or

(b) A dependent child as defined in RCW 74.20A.020
(3); and
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(c) Unless the context or the facts of a particular case
clearly requires otherwise, "child" may be used interchange-
ably with the term "children."

"Children," for the purpose of this chapter, means more
than one child, unless the context or the facts of a particular
case clearly requires the term to refer to only one child.

"Conditionally assigned arrears' means those tempo-
rarily assigned arrears remaining on a case after the period of
public assistance ends.

"Conference board" means a method used by the divi-
sion of child support for resolving complaints regarding DCS
cases and for granting exceptional or extraordinary relief
from debt.

"Consent order' means a support order that reflects the
agreement of the noncustodial parent, the custodial parent
and the division of child support. A consent order requires the
approval of an administrative law judge.

"Controlling order" means the only order issued or,
where multiple orders exist, the order determined by a tribu-
nal to control prospective current support pursuant to the
Uniform Interstate Family Support Act (UIFSA), chapter
26.21A RCW.

"Controlling order state" means the state in which the
only order was issued or, where multiple orders exist, the
state in which the order determined by a tribunal to control
prospective current support pursuant to the UIFSA was
issued.

"Country" means a foreign country (or a political sub-
division thereof) declared to be a Foreign Reciprocating
Country (FRC) under 42 U.S.C. 659A and any foreign coun-
try (or political subdivision thereof) with which the state has
entered into a reciprocal arrangement for the establishment
and enforcement of support obligations to the extent consis-
tent with federal law pursuant to 42 U.S.C. 659A.

"Court order'" means a judgment, decree or order of a
Washington state superior court, or a court of comparable
jurisdiction of an Indian tribe or another state or country.

"Current support" or "current and future support"
means the amount of child support which is owed for each
month.

"Custodial parent or CP" means the person, whether a
parent or not, with whom a dependent child resides the
majority of the time period for which the division of child
support seeks to establish or enforce a support obligation.

"Date the state assumes responsibility for the support
of a dependent child on whose behalf support is sought"
means the date that the TANF or AFDC program grant is
effective. For purposes of this chapter, the state remains
responsible for the support of a dependent child until public
assistance terminates, or support enforcement services end,
whichever occurs later.

"Delinquency" means failure to pay current child sup-
port when due.

"Department" means the Washington state department
of social and health services (DSHS).

"Dependent child" means a person:

(1) Seventeen years of age or younger who is not self-
supporting, married, or a member of the United States armed
forces;
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(2) Eighteen years of age or older for whom a court order
requires support payments past age eighteen;

(3) Eighteen years of age or older, but under nineteen
years of age, for whom an administrative support order exists
if the child is participating full-time in a secondary school
program or the same level of vocational or technical training.

"Determination of parentage'" means the establish-
ment of the parent-child relationship by:

(1) A judicial proceeding;

(2) The signing of a valid acknowledgment of paternity
under:

(a) RCW 26.26.300 through 26.26.375 prior to January
1,2019; or

(b) Another jurisdiction's laws dealing with the acknowl-
edgment or affidavit of paternity or the acknowledgment of
parentage; or

(3) The signing of a valid acknowledgment of parentage
under RCW 26.26A.200 through 26.26A.265 on or after Jan-
uary 1, 2019.

"Differentiated support amount" means an amount of
child support that represents a parent's support obligation for
more than one child and may justifiably be divided into "per
child" amounts for each child covered by the support order,
based on information contained in the support order.

"Differentiated support order" means a child support
order which provides a monthly amount of child support for
two or more children, and either provides a specific support
obligation for each child or provides enough information in
the order so that the monthly amount may justifiably be
divided into a "per child" amount for each child covered by
the support order.

"Disbursement" means the amount of child support
distributed to a case that is paid to the family, state, other
child support enforcement agency in another state or foreign
country, Indian tribe, or person or entity making the payment.

"Disposable earnings' means the amount of earnings
remaining after the deduction of amounts required by law to
be withheld.

"Distribution" means how a collection is allocated or
split within a case or among multiple cases.

"Domestic partner' means a state registered domestic
partner as defined in chapter 26.60 RCW.

"Earnings" means compensation paid or payable for
personal service. Earnings include:

(1) Wages or salary;

(2) Commissions and bonuses;

(3) Periodic payments under pension plans, retirement
programs, and insurance policies of any type;

(4) Disability payments under Title 51 RCW;

(5) Unemployment compensation under RCW 50.40.-
020, 50.40.050 and Title 74 RCW;

(6) Benefits under the family and medical leave insur-
ance program under Title S0OA RCW;

(7) Gains from capital, labor, or a combination of the
two; and

(8) The fair value of nonmonetary compensation
received in exchange for personal services.

"Employee' means a person to whom an employer is
paying, owes, or anticipates paying earnings in exchange for
services performed for the employer.
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"Employer'" means any person or organization having
an employment relationship with any person. This includes:

(1) Partnerships and associations;

(2) Trusts and estates;

(3) Joint stock companies and insurance companies;

(4) Domestic and foreign corporations;

(5) The receiver or trustee in bankruptcy; and

(6) The trustee or legal representative of a deceased per-
son.

"Employment" means personal services of whatever
nature, including service in interstate commerce, performed
for earnings or under any contract for personal services. Such
a contract may be written or oral, express or implied.

"Family" means the person or persons on whose behalf
support is sought, which may include a custodial parent and
one or more children, or one or more children in foster care
placement. The family is sometimes called the assistance
unit.

"Family arrears" means the amount of past-due sup-
port owed to the family, which has not been conditionally,
temporarily or permanently assigned to a state. Also called
"nonassistance arrears."

"Family member" means the caretaker relative, the
child or children, and any other person whose needs are con-
sidered in determining eligibility for assistance.

"Foreign order' means a court or administrative order
entered by a tribunal other than one in the state of Washing-
ton, including an order entered by a tribunal in an Indian tribe
or another state or country.

"Foreign reciprocating country" or FRC means a
country which the federal government has declared to be a
foreign reciprocating country, which means that the foreign
country has established, or undertakes to establish, proce-
dures for the establishment and enforcement of duties of sup-
port owed to custodial parents who are residents of the United
States, and that such procedures are substantially in confor-
mity with the standards prescribed under title IV-D of the
federal Social Security Act.

"Foster care case' means a case referred to the Title
IV-D agency by the Title IV-E agency, which is the depart-
ment of children, youth, and families (DCYF).

"Fraud," for the purposes of vacating an agreed settle-
ment or consent order, means:

(1) The representation of the existence or the nonexis-
tence of a fact;

(2) The representation's materiality;

(3) The representation's falsity;

(4) The speaker's knowledge that the representation is
false;

(5) The speaker's intent that the representation should be
acted on by the person to whom it is made;

(6) Ignorance of the falsity on the part of the person to
whom it is made;

(7) The latter's:

(a) Reliance on the truth of the representation;

(b) Right to rely on it; and

(¢) Subsequent damage.

"Full support enforcement services' means the entire
range of services available in a Title IV-D case.
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"Good cause" for the purposes of late hearing requests
and petitions to vacate orders on default means a substantial
reason or legal justification for delay, including but not lim-
ited to the grounds listed in civil rule 60. The time periods
used in civil rule 60 apply to good cause determinations in
this chapter.

"Head of household" means the parent or parents with
whom the dependent child or children were residing at the
time of placement in foster care.

"Health care costs" means medical expenses. Certain
statutes in chapter 26.19 RCW refer to medical expenses as
health care costs.

"Health care coverage" means fee for service, health
maintenance organization, preferred provider organization,
and other types of private health insurance and public health
care coverage under which medical services could be pro-
vided to a dependent child or children. These services
include, but are not limited to: Medical/surgical (inpatient,
outpatient, physician) care, medical equipment (crutches,
wheel chairs, prosthesis, etc.), pharmacy products, optomet-
ric care, dental care, orthodontic care, preventive care, mental
health care, and physical therapy. The term "health care cov-
erage" includes, but is not limited to, health insurance cover-
age.

"Health insurance" or "health insurance coverage"
is included in the definition of "health care coverage." Health
insurance coverage includes any coverage under which med-
ical services are provided by an employer or a union whether
that coverage is provided through a self-insurance program,
under the employee retirement income security act of 1974, a
commercial insurer pursuant to chapters 48.20 and 48.21
RCW, a health care service contractor pursuant to chapter
48.44 RCW, or a health maintenance organization pursuant
to chapter 48.46 RCW, and the state through chapter 41.05
RCW.

"Hearing" means an adjudicative proceeding autho-
rized by this chapter, or chapters 26.23, 74.20 and 74.20A
RCW, conducted under chapter 388-02 WAC and chapter
34.05 RCW.

"I/me" means the person asking the question which
appears as the title of a rule.

"Incarcerated person" for purposes of abatement
means a person who is totally or partially confined in a jail,
prison, or correctional facility for at least six months or is
serving a sentence of at least six months in a jail, prison, or
correctional facility.

"Income" includes:

(1) All gains in real or personal property;

(2) Net proceeds from the sale or exchange of real or per-
sonal property;

(3) Earnings;

(4) Interest and dividends;

(5) Proceeds of insurance policies;

(6) Other periodic entitlement to money from any
source; and

(7) Any other property subject to withholding for support
under the laws of this state.

"Income withholding action" includes all withholding
actions which DCS is authorized to take, and includes but is
not limited to the following actions:
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(1) Asserting liens under RCW 74.20A.060;

(2) Serving and enforcing liens under chapter 74.20A
RCW;

(3) Issuing orders to withhold and deliver under chapter
74.20A RCW;

(4) Issuing notices of payroll deduction under chapter
26.23 RCW; and

(5) Obtaining wage assignment orders under RCW
26.18.080.

"Initiating agency" or "initiating jurisdiction" means
a state or Tribal IV-D agency or the central authority of
another country, as defined in this rule, in which an individ-
ual has applied for or is receiving services.

"Intergovernmental IV-D case'" means a I[V-D case in
which the noncustodial parent lives and/or works in a differ-
ent jurisdiction than the custodial parent and children that has
been referred by an initiating agency to a responding agency
for services. An intergovernmental IV-D case may include
any combination of referrals between states, tribes, and coun-
tries. An intergovernmental IV-D case also may include cases
in which a state agency is seeking only to collect support
arrearages, whether owed to the family or assigned to the
state.

"Locate" can mean efforts to obtain service of a support
establishment notice in the manner prescribed by WAC 388-
14A-3105.

"Medical assistance’ means medical benefits under
Title XIX of the federal Social Security Act provided to fam-
ilies as an alternative or supplement to TANF. This term
includes public health care coverage, which is called apple
health in Washington state.

"Medical expenses," for the purpose of establishing
support obligations under RCW 26.09.105, 74.20A.055 and
74.20A.056, or for the purpose of enforcement action under
chapters 26.18, 26.23, 74.20 and 74.20A RCW, including the
notice of support debt and the notice of support owed, means
medical costs incurred on behalf of a child, which include:

* Medical services related to an individual's general
health and well-being, including but not limited to, medi-
cal/surgical care, preventive care, mental health care and
physical therapy; and

* Prescribed medical equipment and prescribed phar-
macy products;

* Health care coverage, such as coverage under a health
insurance plan, including the cost of premiums for coverage
of a child;

* Dental, orthodontic, and optometrical costs incurred on
behalf of a child; and

» Copayments and/or deductibles incurred on behalf of a
child.

Medical expenses are sometimes also called health care
costs or medical costs.

"Medical support" consists of:

(1) Health care coverage, which may be health insurance
coverage or public health care coverage; and

(2) Cash medical support, which consists of:

(a) A parent's monthly payment toward the premium
paid for coverage provided by a public entity or by another
parent, which represents the obligated parent's proportionate
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share of the premium paid, but no more than twenty-five per-
cent of the obligated parent's basic support obligation; and

(b) A parent's proportionate share of uninsured medical
expenses.

"Monthly payment toward the premium" means a
parent's contribution toward premiums paid for coverage pro-
vided by a public entity or by another parent, which is based
on the obligated parent's proportionate share of the premium
paid, but is limited to no more than twenty-five percent of the
obligated parent's basic support obligation.

"National Medical Support Notice" or "NMSN" is a
federally mandated form that DCS uses to enforce a health
insurance support obligation; the NMSN is a notice of enroll-
ment as described in RCW 26.18.170.

"Noncustodial parent or NCP" means the natural or
biological parent, adoptive parent, adjudicated parent, pre-
sumed parent, responsible stepparent or person who signed
and filed an affidavit acknowledging paternity or parentage,
from whom the state seeks support for a dependent child. A
parent is considered to be an NCP when for the majority of
the time during the period for which support is sought, the
dependent child resided somewhere other than with that par-
ent.

"Nonmedical expenses" means amounts incurred on
behalf of a child which are not medical expenses as defined in
this chapter. Nonmedical expenses include, but are not lim-
ited to, day care or other special childrearing expenses such
as tuition and long-distance transportation costs to and from
the parents for visitation purposes.

"Obligated parent" means a parent who is required
under a child support order to provide medical support, which
could include health care coverage or to reimburse the other
parent for his or her share of uninsured medical expenses for
a dependent child. The obligated parent could be either the
NCP or the CP.

"Other ordinary expense" means an expense incurred
by a parent which:

(1) Directly benefits the dependent child; and

(2) Relates to the parent's residential time or visitation
with the child.

"Parent" means an individual who has established a
parent-child relationship under:

(1) RCW 26.26.101 prior to January 1, 2019;

(2) RCW 26.26A.100 on or after January 1, 2019; or

(3) Under the laws of another jurisdiction.

"Parent-child relationship" means the legal relation-
ship between a child and a parent of the child. The term
includes the mother-child relationship and the father-child
relationship.

"Participant" means an employee or retiree who is eli-
gible for coverage under an employer group health plan.

"Pass-through' means the portion of a support collec-
tion distributed to assigned support that the state pays to a
family currently receiving TANF.

"Past support' means support arrears.

"Paternity testing' means blood testing or genetic tests
of blood, tissue or bodily fluids. This is also called genetic
testing.

"Payment services only" or "PSO'" means a case on
which the division of child support's activities are limited to
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recording and distributing child support payments, and main-
taining case records. A PSO case is not a IV-D case.

"Permanently assigned arrears' means those arrears
which the state may collect and retain up to the amount of
unreimbursed assistance.

"Physical custodian' means custodial parent (CP).

"Plan administrator' means the person or entity which
performs those duties specified under 29 U.S.C. 1002 (16)(A)
for a health plan. If no plan administrator is specifically so
designated by the plan's organizational documents, the plan's
sponsor is the administrator of the plan. Sometimes an
employer acts as its own plan administrator.

"Premium" means the amount paid for coverage pro-
vided by a public entity or by another parent for a child cov-
ered by a child support order. This term may also mean "cost
of coverage."

"Presumed parent'" means a person who, by operation
of law under RCW 26.26.116, is recognized as the parent of
a child until that status is rebutted or confirmed in a judicial
proceeding.

"Private insurance" is a term used in this chapter to
refer to accessible health insurance for a child provided by a
parent without the need for service of a national medical sup-
port notice, and does not include public health care coverage
provided by the state.

"Proportionate share" or '"proportional share"
means an amount equal to a parent's percentage share of the
combined monthly net income of both parents as computed
on the worksheets when determining a parent's child support
obligation under chapter 26.19 RCW.

"Public health care coverage," sometimes called "state
purchased health care," means state-financed or federally
financed medical coverage, whether or not there is an assign-
ment of rights. For children residing in Washington state,
public health care coverage is called apple health; this
includes coverage through the department of social and
health services or the health care authority, except for cover-
age under chapter 41.05 RCW. For children residing outside
of Washington, this includes coverage through another state's
agencies that administer state purchased health care pro-
grams.

"Putative father' includes all men who may possibly
be the father of the child or children on whose behalf the
application for assistance or support enforcement services is
made.

"Reasonable efforts to locate" means any of the fol-
lowing actions performed by the division of child support:

(1) Mailing a support establishment notice to the noncus-
todial parent in the manner described in WAC 388-14A-
3105;

(2) Referral to a sheriff or other server of process, or to a
locate service or department employee for locate activities;

(3) Tracing activity such as:

(a) Checking local telephone directories and attempts by
telephone or mail to contact the custodial parent, relatives of
the noncustodial parent, past or present employers, or the
post office;

(b) Contacting state agencies, unions, financial institu-
tions or fraternal organizations;
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(c) Searching periodically for identification information
recorded by other state agencies, federal agencies, credit
bureaus, or other record-keeping agencies or entities; or

(d) Maintaining a case in the division of child support's
automated locate program, which is a continuous search pro-
cess.

(4) Referral to the state or federal parent locator service;

(5) Referral to the attorney general, prosecuting attorney,
the IV-D agency of another state, or the Department of the
Treasury for specific legal or collection action;

(6) Attempting to confirm the existence of and to obtain
a copy of a paternity acknowledgment; or

(7) Conducting other actions reasonably calculated to
produce information regarding the NCP's whereabouts.

""Required support obligation for the current month"
means the amount set by a superior court order, tribal court
order, or administrative order for support which is due in the
month in question.

"Resident" means a person physically present in the
state of Washington who intends to make their home in this
state. A temporary absence from the state does not destroy
residency once it is established.

"Residential care'" means foster care, either state or
federally funded.

"Residential parent' means the custodial parent (CP),
or the person with whom the child resides that majority of the
time.

"Responding agency'" or "responding jurisdiction"
means the agency that is providing services in response to a
referral from an initiating agency in an intergovernmental [V-
D case.

"Responsible parent" is a term sometimes used for a
noncustodial parent.

"Responsible stepparent" means a stepparent who has
established an in loco parentis relationship with the depen-
dent child.

"Retained support," depending on the context in which
it is used, can mean one of the following:

(1) An amount paid directly to the custodial parent by the
noncustodial parent during a time when there is an open
TANF grant, which the custodial parent does not immedi-
ately report or turn over to the department;

(2) A debt owed to the division of child support by any-
one other than a noncustodial parent; or

(3) Amounts collected and retained by the division of
child support which are applied to current or past due child
support obligations which have been assigned to the state.

"Satisfaction of judgment" means payment in full of a
court-ordered support obligation, or a determination that such
an obligation is no longer enforceable.

"Secretary" means the secretary of the department of
social and health services or the secretary's designee.

"Self-support reserve" or '"self support reserve'
means an amount equal to one hundred twenty-five percent
of the federal poverty guideline for a one-person family.

"State" means a state or political subdivision, territory,
or possession of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, a federally recognized
Indian tribe or a foreign country.
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"Superior court order" means a judgment, decree or
order of a Washington state superior court, or of a court of
comparable jurisdiction in an Indian tribe or another state or
country.

"Support debt" means support which was due under a
support order but has not been paid. This includes:

(1) Delinquent support;

(2) A debt for the payment of expenses for the reason-
able or necessary care, support and maintenance including
uninsured medical expenses, birth costs, child care costs, and
special child rearing expenses of a dependent child or other
person;

(3) A debt under RCW 74.20A.100 or 74.20A.270; or

(4) Accrued interest, fees, or penalties charged on a sup-
port debt, and attorney's fees and other litigation costs
awarded in an action under Title [V-D to establish or enforce
a support obligation.

"Support enforcement services' means all actions the
Title IV-D agency is required to perform under Title [V-D of
the Social Security Act and state law.

"Support establishment notice" means a notice and
finding of financial responsibility under WAC 388-14A-
3115, a notice and finding of parental responsibility under
WAC 388-14A-3120, or a notice and finding of medical
responsibility under WAC 388-14A-3125.

"Support money" means money paid to satisfy a sup-
port obligation, whether it is called child support, spousal
support, alimony, maintenance, reimbursement for uninsured
medical expenses, health care coverage, or birth costs.

"Support obligation" means the obligation to provide
for the necessary care, support and maintenance of a depen-
dent child or other person as required by law, including
health care coverage, uninsured medical expenses, birth
costs, and child care or special child rearing expenses.

"Support order'" means a court order, administrative
order or tribal court order which contains a determination,
finding, decree or order that sets a child support obligation
(including medical support) and orders either the payment of
a set or determinable amount of money for current support
and/or a support debt, or the provision of medical support, or
both. For purposes of abatement under this chapter, a support
order includes the child support obligation and the obliga-
tions based on the terms of the basic child support order, such
as those determined by notices of support owed.

"Temporarily assigned arrears'" means those arrears
which accrue prior to the family receiving assistance, for
assistance applications dated on or after October 1, 1997, but
before October 1, 2008. After the family terminates assis-
tance, temporarily assigned arrears become conditionally
assigned arrears.

"Temporary assistance for needy families," or
"TANF" means cash assistance under the temporary assis-
tance for needy families (TANF) program under Title IV-A
of the Social Security Act.

"Title IV-A" means Title IV-A of the Social Security
Act established under Title XX of the Social Security amend-
ments and as incorporated in Title 42 U.S.C.

"Title IV-A agency' means the part of the department
of social and health services which carries out the state's
responsibilities under the temporary assistance for needy
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families (TANF) program (and the aid for dependent children
(AFDC) program when it existed).

"Title IV-D" means Title IV-D of the Social Security
Act established under Title XX of the Social Security amend-
ments and as incorporated in Title 42 U.S.C.

"Title IV-D agency" or "IV-D agency" means the
agency responsible for carrying out the Title IV-D plan in a
state or tribe. For the state of Washington, this is the division
of child support (DCS) within the department of social and
health services (DSHS).

"Title IV-D case" is a case in which the division of
child support provides services which qualifies for funding
under the Title IV-D plan.

"Title IV-D plan" means the plan established under the
conditions of Title IV-D and approved by the secretary,
Department of Health and Human Services.

"Title IV-E" means Title IV-E of the Social Security
Act established under Title XX of the Social Security amend-
ments and as incorporated in Title 42 U.S.C.

"Title IV-E case'" means a foster care case.

"Tribal TANF" means a temporary assistance for
needy families (TANF) program run by a tribe.

"Tribunal" means a state court, tribal court, administra-
tive agency, or quasi-judicial entity authorized to establish,
enforce or modify support orders or to determine parentage,
and includes such courts, agencies or entities in other states
or countries.

"Underlying order" means an existing child support
order for which DCS serves a notice of support owed under
RCW 26.23.110 to determine a sum certain support obliga-
tion.

"Undifferentiated support amount' means an amount
of child support that represents a parent's support obligation
for more than one child which cannot justifiably be divided
into "per child" amounts for each child covered by the sup-
port order.

"Undifferentiated support order' means a child sup-
port order which provides a monthly amount of child support
for two or more children, but does not provide a specific sup-
port obligation for each child or does not contain enough
information in either the order or the worksheets associated
with the order to justify dividing the monthly amount into
"per child" amounts for each child covered by the support
order.

"Uninsured medical expenses,”" for the purpose of
establishing or enforcing support obligations, means:

(1) Medical expenses not paid by insurance for medical,
dental, orthodontic, prescription, and optometrical costs
incurred on behalf of a child; and

(2) Premiums, copayments, or deductibles incurred on
behalf of a child.

"Unreimbursed assistance" means the cumulative
amount of assistance which was paid to the family and which
has not been reimbursed by assigned support collections.

"Unreimbursed medical expenses'" means any
amounts paid by one parent for uninsured medical expenses,
which that parent claims the obligated parent owes under a
child support order, which percentage share is stated in the
child support order itself, not just in the worksheets.
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"Washington State Support Registry" or "WSSR" is
the entity created under RCW 26.23.030 within the division
of child support (DCS) which, among other duties, contains a
central unit for the collection, accounting and disbursement
of support payments.

"We" means the division of child support, part of the
department of social and health services of the state of Wash-
ington.

"You" means the reader of the rules, a member of the
public, or a recipient of support enforcement services.

AMENDATORY SECTION (Amending WSR 13-01-075,
filed 12/18/12, effective 1/18/13)

WAC 388-14A-3800 Once a support order is entered,
can it be changed? (1) A support order entered by a superior
court may only be modified by a superior court or a court of
comparable jurisdiction of an Indian tribe or another state or
country. The Uniform Interstate Family Support Act (UIFSA,
adopted in Washington as chapter 26.21 A RCW) determines
which state, tribe or country may modify the order.

(2) If the order specifically states how the amount of sup-
port may be adjusted, the division of child support (DCS)
may bring an administrative action under RCW 26.23.110
and WAC 388-14A-3310.

(3) As provided in WAC 388-14A-3900, DCS may
review any support order to determine whether DCS should
petition to modify the support provisions of the order.

(4) Either DCS, the CP or the NCP may petition to mod-
ify an administrative order under WAC 388-14A-3925. Act-
ing as a responding jurisdiction, DCS may petition to modify
an administrative order at the request of the initiating juris-
diction.

(5) Under appropriate circumstances, an administrative
support order may be vacated. See WAC 388-14A-3700.

(6) Child support orders may be changed under WAC
388-14A-3940 to include abatement language for purposes of
abatement as required by this chapter.

AMENDATORY SECTION (Amending WSR 13-01-075,
filed 12/18/12, effective 1/18/13)

WAC 388-14A-3900 Does DCS review my support
order to see if it should be modified? (1) When the division
of child support (DCS) is providing support enforcement ser-
vices under Title IV-D of the Social Security Act, DCS must:

(a) Review a superior court or administrative order for
child support to determine whether DCS will petition to mod-
ify the child support provisions of the order; or

(b) Evaluate an intergovernmental case to determine
whether to refer the case to an Indian tribe or another state or
country for review of the support order for modification.

(2) Recipients of payment services only under WAC
388-14A-2000(1) are not eligible for a review of their sup-
port order under this section until they have submitted an
application for support enforcement services.

(3) DCS reviews a child support order for the limited
purpose of referring the order to the appropriate tribunal to
add abatement language under WAC 388-14A-3940.
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AMENDATORY SECTION (Amending WSR 13-01-075,
filed 12/18/12, effective 1/18/13)

WAC 388-14A-3901 Under what circumstances does
DCS review a support order for modification? (1) The
division of child support (DCS) reviews child support orders
under WAC 388-14A-3900 when DCS has enough locate
information to obtain personal service on both parties to the
order; and:

(a) The department is paying public assistance or has
determined that the children are eligible for medical assis-
tance, and thirty-five months have passed since:

(i) DCS last reviewed the order under this section;

(i1) The order was last modified; or

(iii) The order was entered; or

(b) A party to the order, the IV-D agency of a tribe or
another state, or the central authority of another country, sub-
mits a request for review to DCS and thirty-five months have
passed since:

(i) DCS or another state or tribe's IV-D agency last
reviewed the order under this section;

(i1) The order was last modified; or

(iii) The order was entered.

(2) DCS may refer a request for review to another state
or tribe's IV-D agency for action.

(3) DCS reviews a child support order for the limited
purpose of referring the order to the appropriate tribunal to
add abatement language under WAC 388-14A-3940. A
review under this subsection does not impact reviews con-
ducted under subsections (1) or (2) of this section.

AMENDATORY SECTION (Amending WSR 20-04-032,
filed 1/28/20, effective 2/28/20)

WAC 388-14A-3903 How does DCS decide whether
to petition for modification of a support order? (1) The
division of child support (DCS) petitions to modify a support
order when DCS finds during the review that each of the fol-
lowing conditions are present:

(a) The proposed change in child support based on the
Washington state child support schedule:

(1) Is at least fifteen percent above or below the current
support obligation;

(i) Is at least one hundred dollars per month above or
below the current support obligation; and

(iii) Is at least a two thousand four hundred dollar change
over the remaining life of the support order; or

(iv) Will provide enough income to:

(A) Make the family ineligible for public assistance if
the noncustodial parent (NCP) pays the full amount due
under the proposed order; or

(B) Allow a family, otherwise eligible for public assis-
tance, to remain off of assistance.

(b) The case meets the legal requirements for modifica-
tion under RCW 26.09.170, 74.20A.059, or WAC 388-14A-
3925.

(2) DCS may petition to modify the order without regard
to subsection (1)(a)(i) of this section if the reason DCS
reviewed the order is the noncustodial parent's incarceration.

(3) DCS may petition to modify the order without regard
to subsection (1)(a) of this section when:
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(a) The order does not require the NCP to provide health
insurance coverage for the children; and

(b) Health insurance coverage is available through the
NCP's employer or union at a reasonable cost; or

(c) Both parties agree to an order modifying the support
amount; or

(d) DCS learns that an NCP is incarcerated and qualifies
for abatement under this chapter and the child support order
does not include abatement language.

AMENDATORY SECTION (Amending WSR 19-02-017,
filed 12/21/18, effective 1/21/19)

WAC 388-14A-3925 Who can ask to modify an
administrative support order? (1) The division of child
support (DCS), the custodial parent (CP) or the noncustodial
parent (NCP) may file a petition and request a hearing to pro-
spectively modify an administrative order for child support.
The request must be in writing and must state:

(a) Any circumstances that have changed;

(b) Any relief requested; and

(c) The proposed new support amount.

(2) The petitioning party must file the request for modi-
fication with DCS.

(3) Acting as a responding jurisdiction, DCS may file a
petition to prospectively modify an administrative order for
child support on behalf of an initiating jurisdiction in an inter-
governmental case.

(4) ((BES)) Office of Administrative Hearings serves a
copy of the request for modification and notice of hearing on
all other parties by ((first-elass)) regular mail at their last
known address ((fastkneown-te-DES)).

(5) DCS((5)) or the administrative law judge (ALJ)(G-e*

tew-judge)):

(a) Prospectively modifies orders according to the terms
of chapter 26.19 RCW and RCW 74.20A.059; and

(b) May only modify an order issued by a tribunal in
another state according to the terms of RCW 26.21A.550.

(6) A request to add a requirement for the custodial par-
ent (CP) to provide health care coverage, or to add a provi-
sion in the order to include the CP's share of uninsured medi-
cal expenses, is not by itself a sufficient basis for modifica-
tion of the order.

(7) If the nonpetitioning party fails to appear at the hear-
ing, the ALJ issues a default order based on the Washington
state child support schedule and the worksheets submitted by
the parties, considering the terms set out in the request for
modification.

(8) If the petitioning party fails to appear at the hearing,
the ALJ enters an order dismissing the petition for modifica-
tion.

(9) If the petition for modification does not comply with
the requirements of subsection (1)(a) and (b) of this section,
the ALJ may:

(a) Dismiss the petition; or

(b) Continue the hearing to give the petitioning party
time to amend according to WAC 388-14A-3275 or to com-
plete the petition.

(10) The ALJ may set the effective date of modification
as the date the order is issued, the date the request was made,
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or any time in between. If an effective date is not set in the
order, the effective date is the date the modification order is
entered.

(11) For purposes of abatement under this chapter, DCS,

the CP, or the NCP may seek changes to a child support order
to add abatement language under WAC 388-14A-3940.

NEW SECTION

WAC 388-14A-3935 What does DCS do with respect
to abatement when it learns the noncustodial parent is an
incarcerated parent? (1) If the child support order contains
abatement language, the division of child support (DCS)
administers the abatement under WAC 388-14A-3945.

(2) If the child support order was entered in Washington
state and does not contain abatement language, DCS refers
the child support order to the appropriate tribunal for the lim-
ited purpose of adding abatement language under WAC 388-
14A-3940, except as provided in subsection (3) of this sec-
tion.

(3) DCS may review for modification under WAC 388-
14A-3901 when the child support order does not contain
abatement language and the department is paying public
assistance for the child or children.

NEW SECTION

WAC 388-14A-3940 Who can ask to add abatement
language to an administrative support order? (1) The
division of child support (DCS), the custodial parent (CP), or
the noncustodial parent (NCP) may file a petition and request
a hearing under chapter 26.09 RCW for the limited purpose
of adding abatement language to an administrative order for
child support.

(2) The petitioning party must submit the request to add
abatement language to DCS.

(3) Acting as a responding jurisdiction, DCS may file a
petition for the limited purposes of adding abatement lan-
guage to an administrative order for child support on behalf
of an initiating jurisdiction in an intergovernmental case.

(4) OAH serves a copy of the request to add abatement
language and notice of hearing on all other parties by regular
mail at their last known address.

(5) A hearing under this section:

(a) Is for the limited purpose of determining whether
statutorily required abatement language under RCW 26.09.-
335 should be added to the administrative support order;

(b) Is separate from the administration of the abatement
by DCS under WAC 388-14A-3945;

(c) Does not otherwise modify or adjust the administra-
tive support order; and

(d) Does not impact DCS's or any party's right to request
a prospective modification of the administrative support
order under WAC 388-14A-3925.

(e) Does not impact when DCS reviews a support order
for modification under WAC 388-14A-3901.

(6) DCS may enter into an agreed settlement or consent
order with the parties under WAC 388-14A-3600 to add
abatement language to an administrative support order.

(7) If the nonpetitioning party fails to appear at the hear-
ing, the ALJ issues a default order against that party.

Proposed
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(8) If the petitioning party fails to appear at the hearing,
the ALJ enters an order dismissing the petition.

NEW SECTION

WAC 388-14A-3945 How does DCS administer
abatement of an incarcerated person's child support
order? (1) The division of child support (DCS) abates a non-
custodial parent's (NCP's) child support order under this
chapter when it learns that the NCP is an incarcerated person
and all of the following are true:

(a) The NCP is incarcerated for or begins serving a sen-
tence of at least six months in confinement;

(b) The child support order contains abatement lan-
guage; and

(c) DCS has reviewed its records and determines the
NCP has no access to or possession of income or assets to pay
child support while incarcerated.

(2) There is a rebuttable presumption that an incarcerated
person has no access to or possession of income or assets to
pay child support while incarcerated. DCS may assert it has
rebutted the presumption. See WAC 388-14A-3955.

(3) When the requirements of subsection (1) of this sec-
tion are met, the child support order is abated to ten dollars
per month without regard to the number of children covered
by that order.

(4) The first month support is abated is the date the NCP
became confined or February 1, 2021, whichever is later.

(5) The abatement ends on the last day of the third full
month following the NCP's release from confinement, unless
an order entered in the court or administrative forum speci-
fies a different date.

(6) DCS sends a notice of abatement to notify the custo-
dial parent (CP) by regular mail to their last known address,
with a copy to the NCP, that the abatement has been applied.

(7) If the CP disagrees with the notice of abatement, the
CP may:

(a) Request a timely hearing within twenty days of the
date of the notice of abatement (see WAC 388-14A-3965);

(b) Request an untimely hearing within one year of the
date of the notice of abatement (see WAC 388-14A-3965); or

(c) Request in writing to terminate or reverse the abate-
ment at any time during the period of abatement (see WAC
388-14A-3970).

(8) If the NCP disagrees with the notice of abatement,
the NCP may request in writing to terminate or reverse the
abatement at any time during the period of abatement (see
WAC 388-14A-3960).

(9) If the abatement results in an overpayment by the
NCP:

(a) Neither DCS nor the CP is required to refund any
support collections or payments received by DCS prior to the
date on which DCS learned of the incarceration; and

(b) The NCP is not entitled to a refund of any support
collections or payments received by DCS prior to the date on
which DCS learned of the incarceration.

(10) Abatement of a child support obligation of an incar-
cerated person does not constitute modification or adjustment
of the order.

Proposed
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NEW SECTION

WAC 388-14A-3950 What does DCS do to reinstate
the support order when the NCP is released from confine-
ment? (1) Unless otherwise specified in a court or adminis-
trative order, the support order is automatically reinstated as
follows:

(a) Effective the first day of the fourth full month after
the NCP is released from confinement, support is reinstated
at fifty percent of the support amount provided in the under-
lying order, but not less than the presumed minimum obliga-
tion of $50 per month per child; and

(b) Effective one year after release from confinement,
support is reinstated at one hundred percent of the support
amount provided in the underlying order.

(2) DCS informs the parties in writing at their last known
address when reinstating support at fifty percent and one hun-
dred percent.

(3) If the support order is modified under RCW 26.09.-
170 or RCW 74.20A.059 during the period of abatement, this
provision regarding reinstatement of support at fifty percent
in subsection (1) of this section does not apply. DCS enforces
the modified support obligation.

NEW SECTION

WAC 388-14A-3955 What does DCS do when it
determines an incarcerated person's support order
should not be abated? (1) If DCS reviews its records and
determines the NCP has access to or possession of income or
assets to pay child support while incarcerated, DCS sends a
notice regarding non-abatement of child support, sometimes
called the notice regarding non-abatement, to the NCP and a
copy to the custodial parent (CP).

(a) There is a rebuttable presumption that an incarcerated
person has no access to or possession of income or assets
available to pay child support while incarcerated.

(b) The notice regarding non-abatement includes the rea-
son or reasons DCS believes it has rebutted the presumption
that the NCP is unable to pay their child support obligation
while incarcerated.

(2) The parties may request an adjudicative proceeding if
they disagree with the notice regarding non-abatement.

(a) The parties may request a timely hearing within
twenty days of the date of the notice regarding non-abate-
ment.

(b) The parties may request an untimely hearing within
one year of the date of the notice regarding non-abatement.

(¢) The parties may request a late hearing one year or
more after the after the date of the notice regarding non-
abatement but must demonstrate good cause.

(3) For purposes of this chapter, correctional industries
compensation does not count as income or assets to pay child
support.

NEW SECTION

WAC 388-14A-3960 What happens at a hearing on a
notice regarding non-abatement of child support? (1) The
noncustodial parent (NCP) or custodial parent (CP) may
request a hearing on a notice regarding non-abatement of
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child support, sometimes called the notice regarding non-
abatement.

(2) The purpose of the hearing is for the administrative
law judge (ALJ) to determine whether DCS's notice is upheld
or dismissed.

(3) The ALJ must allow DCS to orally amend the notice
regarding non-abatement at the hearing to conform to the evi-
dence. The ALJ may grant a continuance, if necessary, to
allow the parties additional time to present evidence or argu-
ment in response to the amendment.

(4) The administrative law judge issues an order:

(a) Upholding DCS's determination that support should
not be abated because the NCP has access to or possession of
income or assets to pay child support while incarcerated; or

(b) Dismissing the notice regarding non-abatement
because the NCP does not have access to or possession of
income or assets to pay child support while incarcerated.

(5) If the order says child support should be abated, DCS
abates and sends a notice of abatement to the parties. See
WAC 388-14A-3940.

NEW SECTION

WAC 388-14A-3965 What happens at a hearing on a
notice of abatement? (1) The custodial parent (CP) has the
burden of proof to demonstrate to the administrative law
judge (ALJ) that the NCP has access to or possession of
income or assets to pay child support while incarcerated.

(2) Any party to the hearing may show good cause why
the abatement should end and support reinstate at a date other
than what is specified in WAC 388-14A-3945.

(3) The ALJ must allow DCS to orally amend the notice
of abatement at the hearing to conform to the evidence. The
ALJ may grant a continuance, if necessary, to allow the par-
ties additional time to present evidence or argument in
response to the amendment.

(4) The administrative law judge issues an order:

(a) Upholding the notice of abatement;

(b) Upholding the notice of abatement and, upon a find-
ing of good cause, specifying the date abatement ends; or

(c) Dismissing the notice of abatement because the
objecting party met the burden of proof to show that NCP has
access to or possession of income or assets to pay child sup-
port while incarcerated.

NEW SECTION

WAC 388-14A-3970 Who may request to terminate
or reverse an abatement? (1) The division of child support
(DCS), the custodial parent (CP), or the noncustodial parent
(NCP) may submit a request to terminate or reverse an abate-
ment at any time during the period of abatement. The request
must be in writing.

(a) If DCS or the CP is the requesting party, they must
include documents or other evidence demonstrating that the
NCP has access to or possession of income or assets to pay
child support while incarcerated.

(b) If the NCP is the requesting party, no supporting doc-
uments are required.
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(2) The requesting party must file the request to termi-
nate or reverse the abatement with DCS or the office of
administrative hearings (OAH).

(3) Acting as a responding jurisdiction, DCS may file a
request to terminate or reverse an abatement on behalf of an
initiating jurisdiction in an intergovernmental case.

NEW SECTION

WAC 388-14A-3975 What happens at a hearing to
terminate or reverse an abatement? (1) If the requesting
party was required to submit supporting documents and did
not do so, any other party may file a motion to dismiss. The
requesting party may ask for a continuance to provide sup-
porting documents.

(2) If the hearing is dismissed because supporting docu-
ments were not submitted, the requesting party may file a
petition to vacate the dismissal.

(3) If a hearing is held, the ALJ may reverse the abate-
ment or terminate the abatement on a specific date upon a
finding that the NCP has access to or possession of assets or
income to provide support while incarcerated.

(4) If the requesting party fails to appear after being sent
a notice of hearing, the request must be dismissed.

(5) Depending on the type of evidence provided at the
hearing, the ALJ may order that the abatement of the support
order be:

(a) Reversed, meaning that the determination that sup-
port should be abated is vacated and all amounts owed under
the support order are reinstated; or

(b) Terminated, meaning that the abatement of support
ends as of the date specified in the order.

AMENDATORY SECTION (Amending WSR 07-08-055,
filed 3/29/07, effective 4/29/07)

WAC 388-14A-6100 The division of child support
accepts oral requests for hearing or conference board. (1)
Except for the instances listed in subsections (8) and (9), the
division of child support (DCS) accepts either a written or an
oral request for hearing or conference board, even though
other sections of this chapter or the relevant statutes may pro-
vide that objections and hearing requests should be in writ-
ing.

(2) The subject matter of the objection determines
whether the matter is set as a conference board or hearing,
unless there is a specific request for an administrative hearing
under chapter 34.05 RCW.

(3) DCS processes oral and written requests for hearing
in the same manner.

(4) An oral request for hearing is complete if it contains
enough information to identify the person making the
request, the DCS action, and the case or cases involved in the
hearing request.

(5) The effective date of an oral request for hearing is the
date that someone makes a complete oral request for hearing,
to any DCS representative in person or by leaving a message
on the automated voice mail system of any DCS field office.

(6) When making an oral request, you do not need to
specify whether you want a hearing under chapter 34.05
RCW or a conference board under WAC 388-14A-6400.

Proposed
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(7) You can make an oral request for hearing or confer-
ence board on behalf of another person, if you have written
authorization to act on their behalf. The effective date of an
oral request for hearing or conference board made on behalf
of another person is the later of the date of the complete oral
request for hearing or the date that DCS receives the written
authorization.

(8) There are ((twe)) three types of hearing requests
which must be in writing:

(a) A petition for prospective modification under WAC
388-14A-3925; ((and))

(b) A petition for reimbursement for day care expenses
under WAC 388-14A-4300; and

(c) A request to terminate or reverse an abatement under
WAC 388-14A-3960.

(9) You must also make the following requests in writ-
ing:

(a) A request for a determination of controlling order
under the Uniform Interstate Family Support Act (UIFSA),
chapter 26.21A RCW, as described in WAC 388-14A-7305;
and

(b) An objection to the determination of controlling
order contained in a notice of support debt and registration
issued by DCS under WAC 388-14A-7325. WAC 388-14A-
7335 describes how to make this objection.

WSR 21-23-010
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Developmental Disabilities Administration)
[Filed November 4, 2021, 11:29 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-
10-093.

Title of Rule and Other Identifying Information: WAC
388-829C-131 How does DDA determine the daily rate? and
388-829C-135 What requirements must a behavior support
plan meet?

Hearing Location(s): On December 21, 2021, at 10:00
a.m., at Office Building 2, Department of Social and Health
Services (DSHS) Headquarters, 1115 Washington [Street
S.E.], Olympia, WA 98504; or virtual. Due to the COVID-19
pandemic, hearings are being held virtually. Please see the
DSHS website for the most recent information.

Date of Intended Adoption: Not earlier than December
22,2021.

Submit Written Comments to: DSHS Rules Coordinator,
P.O. Box 45850, email DSHSRPAURulesCoordinator@
dshs.wa.gov, fax 360-664-6185, by 5:00 p.m. on December
21, 2021.

Assistance for Persons with Disabilities: Contact Shelley
Tencza, phone 360-664-6198, fax 360-664-6185, TTY 711
relay service, email Shelley.Tencza@dshs.wa.gov, by 5:00
p.m. on December 7, 2021.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The developmen-
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tal disabilities administration (DDA) is amending this rule to
remove the daily rate multiplier from rule, to remove the
DSHS 10-234 requirement, and to establish requirements for
clients who require a positive behavior support plan and
receive services from a companion home provider.

Reasons Supporting Proposal: DDA removed the multi-
plier because it changes too frequently for the permanent rule
to remain accurate. Instead of codifying the multiplier in rule,
DDA will publish companion home provider rates on the
office of rates management's website under developmental
disabilities rates.

Typically, DSHS 10-234 was only completed at the time
of a client's referral to a companion home. Removing the
requirement that a client have a challenging behavior docu-
mented on form DSHS 10-234 will allow providers support-
ing a client who develops a need for behavior support after
referral to potentially become eligible for a higher rate.

DDA added behavior support plan requirements to align
with those established in DDA policy.

Statutory Authority for Adoption: RCW 71A.12.030.

Statute Being Implemented: RCW 71A.12.040.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: DSHS, DDA, governmental.

Name of Agency Personnel Responsible for Drafting:
Chantelle Diaz, P.O. Box 45310, Olympia, WA 98504-5310;
Implementation and Enforcement: Olga Lutsyk, P.O. Box
45310, Olympia, WA 98504-5310.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Chantelle Diaz, P.O. Box 45310, Olympia, WA
98504-5310, fax 360-407-0955, TTY 1-800-833-6388, email
Chantelle.Diaz@dshs.wa.gov.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.030, does not impose any

new costs.

Explanation of exemptions: The proposed amendments
impose no new or disproportionate costs on small businesses.
No costs will be imposed because companion home providers
are already required by policy and contract to meet the behav-
ior support plan requirements in new WAC 388-829C-135.
(Companion home providers are in the scope of DDA Policy
5.21, Functional Assessments and Positive Behavior Support
Plans. Companion home provider contracts also require pro-
viders to follow DDA Policy 5.21.)

If a companion home provider finds that a client's behav-
ior support plan does not meet requirements of WAC 388-
829C-135, the provider can request assistance from DDA
psychology associates. This technical assistance should miti-
gate any costs a provider might incur in order to update a cli-
ent's behavior support plan.

November 3, 2021
Katherine I. Vasquez
Rules Coordinator
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AMENDATORY SECTION (Amending WSR 20-13-091,
filed 6/16/20, effective 7/17/20)

WAC 388-829C-131 How does DDA determine the
daily rate? (1) A companion home daily rate ((equals-the
surr-of)) is based on the client's ((sappert)) DDA assessment
((seale-seores-multiplied-by14-2)) under chapter 388-828
WAC. The DDA assessment uses an algorithm to convert
raw scores into support assessment scales.

(2) ((Fhe—residential-algerithmunder—chapter 388-828

. .
“.; E]E ammlx.ss bt E.f S.Ef reesanasupports-a-com
3)) The ((EARE)) following support assessment
((assigns)) scales are used to calculate a companion home
daily rate. Each support ((fevels)) assessment scale is
assigned an acuity level of "none," "low," "medium," or

"high" ((te-eachsuppert)) by the DDA assessment ((seale-that
eorrespond)) algorithm and corresponds to the values below:

((Categery)) Support Assess- Acuity Levels

ment Scale None Low Medium | High
Activities of daily living 0 1 2 3
Behavior 0 1 2 3
Interpersonal support 0 1 2 3
Medical 0 1 2 3
Mobility 0 1 2 3
Protective supervision 0 1 2 3

((4)) (3) DDA assigns a behavior score of four if ((the
chienthasa)):

(a) The client has an acuity level of "high" for behavior
((seere-of-three)) on the support assessment scale; and

(b) ((Shalengingbehavior-decumented-onformDSHS
16-234and

fe)-Currentpesitive)) The client has a behavior support
plan that meets requirements under WAC 388-829C-135.

(4) The sum of the assessment scale scores corresponds
to an established daily rate. Rates are set prospectively in
accordance with state legislative appropriations and will be
adjusted accordingly.

(5) ((PBA—reviews—a)) DSHS publishes companion
home daily rate ((annually-and-if-a-significant-change-assess-
ment-oceurs-during the-plan-year)) on the office of rates man-

agement's website.

(6) DDA may adjust a companion home daily rate if:

(a) ((Any-ef)) The sum of the client's support assessment
((seale)) acuity levels ((ekange)) changes; or

(b) ((Fhemultipherehangesdue-to-avendorratechange:

or

e—The—annual—cest—of —respite—services—inereased
beeause)) DDA ((appreved)) approves additional respite
hours under WAC 388-829C-234(3) ((and-theehent's

i i ) ] Lo ]
recent-CARE-assessment)).

NEW SECTION

WAC 388-829C-135 What requirements must a
behavior support plan meet? (1) A client's behavior support
plan must:
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(a) Be based on a functional assessment; and

(b) Describe:

(1) The target behavior;

(i1) Actions that may be taken to prevent the target
behavior;

(iii) Actions that may be taken in response to the target
behavior;

(iv) Actions that may be taken if the target behavior
increases in frequency, duration, intensity, or impact;

(v) The replacement behavior that matches the target
behavior's function;

(vi) How to teach the replacement behavior;

(vii) How to respond to the replacement behavior; and

(viii) Benchmarks to evaluate the behavior support plan's
effectiveness.

(2) If the client has a behavior support plan, the provider
must collect data on:

(a) The target behavior's:

(i) Frequency;

(i1) Intensity;

(iii) Duration; and

(iv) Impact;

(b) The replacement behavior's:

(1) Frequency;

(i) Intensity;

(iii) Duration; and

(iv) Impact.

(3) The provider must analyze the data collected under
subsection (2) of this section at least every six months to
determine the effectiveness of the behavior support plan.

(4) If the analysis under subsection (3) of this section
indicates the target behavior is not decreasing in frequency,
intensity, duration, or impact, the provider must:

(a) Revise the behavior support plan; or

(b) Document the reason revising the support plan is not
indicated.

WSR 21-23-013
PROPOSED RULES
BOARD OF ACCOUNTANCY
[Filed November 4, 2021, 2:17 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-
17-048.

Title of Rule and Other Identifying Information: WAC
4-30-028 What rules govern the proceedings before the
board?

Hearing Location(s): On January 28, 2022, at 9:00 a.m.,
Microsoft Teams meeting. The link to join the meeting will
be available on the board's website approximately two weeks
before the hearing date at https://acb.wa.gov/next-board-
meeting. A phone number will be provided as well in case
you are unable to attend online.

Date of Intended Adoption: January 28, 2022.

Submit Written Comments to: Kirsten Donovan, Rules
Coordinator, P.O. Box 9131, Olympia, WA 98507, email
Kirsten.donovan@acb.wa.gov, fax 360-664-9190, by Janu-
ary 26, 2022.

Proposed
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Assistance for Persons with Disabilities: Contact Kirsten
Donovan, rules coordinator, phone 360-664-9191, fax 360-
664-9190, TTY 771 [711], email Kirsten.donovan@acb.
wa.gov, by January 26, 2022.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The board of
accountancy proposes amending WAC 4-30-028 to reformat
the title, add a[n] RCW reference, remove an outdated sec-
tion, and add a board decision to which this rule applies so
that the process is more efficient.

Reasons Supporting Proposal: See purpose above.

Statutory Authority for Adoption: RCW 18.04.055.

Statute Being Implemented: RCW 18.04.055.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Board of accountancy, governmen-
tal.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: David Trujillo, CPA, 711
Capitol Way South, Suite 400, Olympia, WA 98501, 360-
664-9268.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. The board of accountancy is not a listed agency in
RCW 34.05.328 (5)(a)(i).

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. No additional
costs are associated with these changes.

November 4, 2021
David Trujillo, CPA
Executive Director

AMENDATORY SECTION (Amending WSR 10-24-009,
filed 11/18/10, effective 12/19/10)

WAC 4-30-028 ((Whatrulesgovern-the)) Rules gov-
erning the formal adjudicative proceedings and the brief

adjudicative proceedings before the board((2)). Except
where they are inconsistent with the rules in this chapter and

subject to additional rules that the board may adopt from time
to time, ((praetice-and-preeedure)) adjudicative proceedings
in and before the board are governed by the Administrative
Procedure Act, chapter 34.05 RCW, and the uniform proce-
dural rules codified in the Washington Administrative Code,
chapter 10-08 WAC.

For certain types of decisions, the board has adopted an
appeal process authorized by RCW 34.05.482 through
34.05.494 which is called a brief adjudicative proceeding.
Decisions to which this appeal process will be applied are:

(1) ((Staff)) Denials of initial individual license applica-
tions, renewals, or applications for reinstatement;

(2) ((Staff)) Denials of CPA-Inactive certificate renew-
als or applications for reinstatement;

(3) ((Statf-dentals-ef practice-privilege reinstatements:

4)-Staff)) Denials of initial resident nonlicensee firm
owner registration applications, renewals, or applications or
requests for reinstatement;
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((5)-Staff)) (4) Denials of initial firm license applica-
tions, renewals, and amendments;

((€6)-Staff)) (5) Denials of exam applications; ((ané

A)) (6) A proposed suspension as a result of a determi-
nation by a lending agency of nonpayment or default on a
federally or state-guaranteed student loan or service condi-
tional scholarship; and

(7) Lifts of stays of suspension from a board order.

To appeal a decision you must submit your request for a
brief adjudicative proceeding, in writing, to the board within
((¢hirty)) 30 days after the decision by board staff is posted
in the U.S. mail. The board chair or the board vice chair, if the
board chair is unavailable, will appoint one member of the
board as the presiding officer for brief adjudicative proceed-
ings. The presiding officer renders a decision either uphold-
ing or overturning the denial. This decision, called an order,
will be provided to you at the last address you furnished to the
board.

If you are dissatisfied with the order in the brief adju-
dicative proceeding, you may appeal to the board's vice chair,
or designee. This appeal process is called an administrative
review. Your appeal must be received by the board, orally or
in writing, within ((twenty-ene)) 21 days after the brief
adjudicative proceedings order is posted in the U.S. mail. The
vice chair, or designee, considers your appeal and either
upholds or overturns the brief adjudicative proceeding order.
The vice chair's, or designee's, decision, also called an order,
will be provided to you at the last address you furnished to the
board.

WSR 21-23-031
WITHDRAWAL OF PROPOSED RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
(By the Code Reviser's Office)
[Filed November 8, 2021, 9:31 a.m.]

WAC 392-140-60105, proposed by the superintendent of
public instruction in WSR 21-09-088, appearing in issue 21-
09 of the Washington State Register, which was distributed
on May 5, 2021, is withdrawn by the office of the code
reviser under RCW 34.05.335(3), since the proposal was not
adopted within the 180-day period allowed by the statute.

Jennifer C. Meas, Editor
Washington State Register

WSR 21-23-045
PROPOSED RULES
GREEN RIVER COLLEGE
[Filed November 9, 2021, 8:42 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-
19-028.

Title of Rule and Other Identifying Information: Green
River College, student code of conduct.
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Hearing Location(s): On December 21, 2021, at 3 p.m.,
Zoom, https://us02web.zoom.us/j/83760229368, Meeting ID
837 6022 9368, Passcode 449211.

Date of Intended Adoption: January 20, 2022.

Submit Written Comments to: Godfrey Drake, 12401
S.E. 320th Street, email gdrake@greenriver.edu, by Decem-
ber 21, 2021.

Assistance for Persons with Disabilities: Contact Jamie
Hatleburg, phone 253-833-9111 ext. 3484, email
JHatleberg@greenriver.edu, by December 16, 2021.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Both of these rule
chapters are being repealed because they are not required to
be codified regulations in WAC.

Statutory Authority for Adoption: RCW 28B.50.140
(13).

Statute Being Implemented: RCW 28B.50.140(13).

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Green River College, public.

Name of Agency Personnel Responsible for Drafting
and Implementation: Godfrey Drake, director of judicial
affairs, 253-833-9111; Enforcement: George Frasier, vice
president of college advancement, 253-833-9111.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. The rules being repealed don't affect the college
financially.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. [No information
supplied by agency.]

November 10, 2021
George P. Frasier
Vice President of

College Advancement

REPEALER
The following chapter of the Washington Administrative

Code is repealed:

WAC 132J-160-010
WAC 132J-160-020
WAC 132J-160-030

Purpose.
Definitions.

Scope of tuition and special
course/program connected fees
refund policies.

WAC 132J-160-045  Tuition and special course/program-
connected fees withdrawal or reduc-

tion in class load refund policy.

WAC 132]J-160-050 Appeal.

REPEALER

The following chapter of the Washington Administrative
Code is repealed:
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WAC 132J-164-010  Purpose of the Buckley Family Edu-
cational Rights and Privacy Act pol-

icy for Green River College.
WAC 132]-164-020
WAC 132J-164-030

Definitions.

Informing parents of students and
eligible students of their rights.

WAC 132J-164-040 Procedures for parents and eligible
students to request or inspect per-
sonal records or to release their per-

sonal records to designated persons.

WAC 132J-164-050 Students waiving right to review

records.
WAC 132J-164-060
WAC 132J-164-070
WAC 132J-164-080

Appeal of accuracy of records.
Use of student records.

Exclusion.

WSR 21-23-080
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed November 16, 2021, 8:14 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 20-
24-104.

Title of Rule and Other Identifying Information: Pro-
posed changes to WAC 296-46B-995, Electrical board—
Appeal rights and hearings.

Hearing Location(s): On January 6, 2022, at 9:00 a.m.,
virtual and telephonic hearing only. Please join on your com-
puter or mobile app (Microsoft Teams) by visiting https://
teams.microsoft.com/l/meetup-join/19%3ameeting MDk
4ZDMyNzUtYmQxNCOOMTQyLWIyZmUtZjYxNGJIY2Jk
NTg3%40thread.v2/0?context=%7b%22Tid%22%3a%2211
d0e217-264e-400a-8ba0-57dcc127d72d%22%2c%22
01d%22%3a%22acb1df6f-3588-43aa-b503-63aebce
21ddc%22%7d; or calling (audio only) 1-253-372-2181,
Phone Conference ID 495 867 492# (pound sign must be
entered). The virtual/telephonic hearing starts at 9:00 a.m.
and will continue until all oral comments are received.

Date of Intended Adoption: March 1, 2022.

Submit Written Comments to: Alicia Curry, Department
of Labor and Industries (L&I), Field Services and Public
Safety Division, P.O. Box 44400, Olympia, WA 98504-4400,
email Alicia.Curry@Lni.wa.gov, fax 360-902-5292, by 5
p-m., on January 6, 2021.

Assistance for Persons with Disabilities: Contact Alicia
Curry, phone 360-902-6244, fax 360-902-5292, email Alicia.
Curry@Lni.wa.gov, by December 20, 2021.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
this rule making is to propose amendments to the electrical
rules governing the electrical board, appeals and the appeals
process under WAC 296-46B-995. The rules governing
appeals and the appeal process before the electrical board are

Proposed



WSR 21-23-080

confusing and out of date. L&I accepted a petition for rule
making from the state's electrical board to amend the rules for
the purposes of clarifying, simplifying, and making the pro-
cedures for appeals to the board easier to understand and nav-
igate. This rule making is necessary to propose amendments
requested by the petitioner so the rules are up-to-date and
clear for those that appeal decisions to the board. The pro-
posed amendments will:

*  Modify the procedural requirements for the electrical
board and electrical board meetings;

*  Modify the appeal and hearing requirements for matters
to the board; and

e Modify rules for general housekeeping, such as punctua-
tion, typographical and reference corrections, format-
ting, reorganizing and relocating requirements, removal
of obsolete language, etc.

Reasons Supporting Proposal: This rule making is in
response to a petition for rule making. The rule changes are
necessary to ensure the rules are clear, easier to understand,
and navigate for persons appealing decisions to the board.

Statutory Authority for Adoption: Chapter 19.28 RCW;
RCW 19.28.031, 19.28.251.

Statute Being Implemented: Chapter 19.28 RCW; RCW
19.28.031, 19.28.251.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: L&I, governmental.

Name of Agency Personnel Responsible for Drafting:
Wayne Molesworth, Program Manager, Tumwater, Wash-
ington, 360-480-5673; Implementation and Enforcement:
Steve Reinmuth, Assistant Director, Tumwater, Washington,
360-902-6348.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. The proposed rule is exempt from the economic
analysis requirement by meeting the following exemption
criteria listed in RCW 34.05.328 (5)(b) including:

*  Rules relating only to internal governmental operations
that are not subject to violation by a nongovernment
party;

* Rules adopting or incorporating by reference without
material change federal statutes or regulations, Washing-
ton state statutes, rules of other Washington state agen-
cies, shoreline master programs other than those pro-
grams governing shorelines of statewide significance, or,
as referenced by Washington state law, national consen-
sus codes that generally establish industry standards, if
the material adopted or incorporated regulates the same
subject matter and conduct as the adopting or incorporat-
ing rule; and

e Rules that only correct typographical errors, make
address or name changes, or clarify language of a rule
without changing its effect.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:
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Is exempt under RCW 19.85.025(3) as the rules relate
only to internal governmental operations that are not
subject to violation by a nongovernment party; rules
are adopting or incorporating by reference without
material change federal statutes or regulations,
Washington state statutes, rules of other Washing-
ton state agencies, shoreline master programs other
than those programs governing shorelines of state-
wide significance, or, as referenced by Washington
state law, national consensus codes that generally
establish industry standards, if the material adopted
or incorporated regulates the same subject matter
and conduct as the adopting or incorporating rule;
rules only correct typographical errors, make
address or name changes, or clarify language of a
rule without changing its effect; and rules adopt,
amend, or repeal a procedure, practice, or require-
ment relating to agency hearings; or a filing or
related process requirement for applying to an
agency for a license or permit.

November 16, 2021
Joel Sacks
Director

AMENDATORY SECTION (Amending WSR 19-15-117,
filed 7/23/19, effective 8/23/19)

WAC 296-46B-995 Electrical board—Appeal rights
and hearings.

General.

(1) ((Shapter19-28-REW-provides-the-autherity for-the
duties-and-respensibilities-of the-eleetrieal-beard:)) Electrical
board.

(a) Except as provided in chapters 19.28 and 42.30
RCW, Open Public Meetings Act, and this chapter, all pro-
ceedings will be conducted according to chapter 34.05 RCW,
Administrative Procedure Act and chapter 10-08 WAC,

Model rules of procedure. ((See-chapter34-05REWAdmin-
istrative ProcedureAetfor-speetfie-definitionsnot-deseribed

2))) (b) See RCW 19.28.311 for the composition of the
electrical board.

(())) (c) The board adopts the current edition of the
"Roberts' Rules of Order, Newly Revised."

((4)) (d) The board ((wil)) holds regular meetings on
the last Thursday of January, April, July, and October of each
year per RCW 19.28.311. Board meetings may be scheduled
in a variety of geographic locations in Washington.

((65))) (e) All hearings before the board will be held on
regularly scheduled meeting dates unless the board deter-
mines that an alternate date is necessary.

() The ((direetor-orthe)) chairperson or a majority of the
members of the board may call ((&)) special meetings ((at-any
tirne)) as provided in RCW 42.30.080.

((66))) (g) Each board member ((must)) will be notified
((ir-weiting)) of the agenda, date, time, and place of each reg-

ular and special meeting((—"Writing"-ineludes-by-eleetronie
math-alse-kneown-asematl;"ifthe-member hasprevided-an
email-addressfor such-notiee)).
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((H)) (h) The board ((er—dep&rmeﬁf))'may §lect to have

an-appeal-heard-bythe-officeof-administrative-hearings
either-tape)) board meetings recorded or transcribed by a
court reporter((—aﬂd—ehe—beafd—may—se—e}eet—fegafémg—heaf-
((689)) A majorlty of the board constltutes a quorum

for purposes of renderlng any decision.

WSR 21-23-080

9))) (j) Board members may attend meetings in person,
via electronic means, or by telephone.

(k) All filings and documents for any matter before the
board must be submitted to the chief electrical inspector, as

secretary to the board((7273Eindersen-Way)) as follows:

By mail: Department of Labor and Industries, P.O. Box

44460, Olympia, WA 98504-4460. ((Fwenty-copies-of filings
and-deetmentsust))

By personal delivery: Department of Labor and Indus-
tries, 7273 Linderson Way S.W., Tumwater, WA 98501.
Documents may be submitted by ordinary mail, certified

or registered mail, ((erb¥)) personal delivery((Filings-and
] l ed fro ] han R ive d

beafd—meeﬁﬁg)), or in an electronlc manner acceptable to the
department.
(1) Except for original appeal documents and notices of

appeal from decisions of either the office of administrative
hearings or a city or town, any documents a party wants the

board to consider at the hearing must be filed with the chief
electrical inspector, as secretary to the board, by the dates
specified in the notice of hearing letter. Documents submitted
after the deadlines may be excluded at the discretion of the
board chair as presiding officer in accordance with WAC 10-

08-140 (2)(b).

Appeals
(D Appeals-of-penaltiesissued-by-the-department.))

(2) General appeal requirements.
(a) A party may appeal ((a-penaltyissued-by-the-depart-

5

trative-hearings)) the following matters pursuant to chapter
19.28 RCW to the board: Penalties issued by the department,
proposed decisions by the office of administrative hearings,
suspension, revocation, or nonrenewals, disputes relating to
department interpretation per RCW 19.28.111, 19.28.480, or
19.28.531, appeals of a continuing or basic trainee class or
instructor for denials or revocations per WAC 296-46B-970,
appeals pertaining to engineer approval or electrical testing
laboratory recognition and accreditation, and penalty deci-
sions issued through an appellate process of a city or town.
(b) The appeal must be filed within twenty days after

((thenetiee)) service of the decision ((er-penaltyis-givente
the-assessed-partyeither by persenal service—orusinga

hod ! hichd 4 l ked-or the-deli
can-be-confirmed,—sentto-thetast knownaddress—of-the
assessed-party)) and must be made by filing a written notice
of appeal with the chief electrical inspector, as secretary to
the board. The request for an appeal must be accompanied
with a certified check payable to the department. The appeal
fee for penalties must be in the sum of two hundred dollars or
ten percent of the penalty amount, whichever is less, but in no
event less than one hundred dollars. A separate appeal fee is

required for each violation type with a maximum of one thou-
sand dollars for all violation types. The appeal fee for all

other appeals is two hundred dollars unless specified other-
wise.

(c) The issues on appeal must be made as precise as pos-
sible, in order that the board may proceed promptly to con-
duct the hearing on relevant and material matter only.
Appeals must identify the contentions of the appellant, and if
applicable, must specify to which conclusions of law and
findings of fact the party takes exception.

(d) The parties to the appeal will be notified of the date,
time, and location of the appeal hearing by letter from the
chief electrical inspector, as secretary to the board. The notice
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letter may also include deadlines for filing memorandums of
authorities, prehearing conference or other matters necessary

for the smooth adjudication of the appeal. Failure to comply
with the deadlines outlined in the notice of hearing letter may
result in exclusion of the documents. If a party is unable to
attend the scheduled hearing due to the geographic location
of the meeting, they must immediately notify the chief elec-

Washington State Register, Issue 21-23

&5))) In all appeals of decision issued by the office of

administrative hearings, the party aggrieved by the decision
has the burden of proof by a preponderance of the evidence.

trical inspector, as secretary to the board. The appeal may
also be rescheduled for good cause shown.

(e) Requests to reschedule a hearing date must be in writ-
ing and made at least thirty days prior to the scheduled meet-
ing at which the appeal is to be heard. The chairperson to the
board, as the presiding officer, may grant or deny the request
based on the needs of the parties.

(f) If either party intends to file a dispositive motion,
they must notify the chief electrical inspector, as secretary to
the board, no later than forty-five days prior to the scheduled
hearing. The secretary will consult with the presiding officer
to determine a briefing schedule so that the motion can be
ruled upon at least fourteen days prior to the meeting at which
the appeal is scheduled to be heard.

(g) Appeals received at least sixty days before the next
regularly scheduled board meeting will be heard at that meet-
ing. When an appeal is received less than sixty days prior to
the next regularly scheduled board meeting, the appeal will
be scheduled for the following regularly scheduled board

meeting.
(h) The board may elect to have the assistance of an

administrative law judge in any proceeding.
(3) Appeals of penalties issued by the department.

(a) Appeals will be assigned to the office of administra-
tive hearings who will conduct the hearing pursuant to chap-
ter 34.05 RCW and issue a proposed decision and order.

(b) In all appeals of penalties issued by the department,
the department has the burden of proof by a preponderance of
the evidence.

((E3))) (4) Appeals of proposed decisions issued by the
office of administrative hearings.

() (C arty-may-—a a4 '

\ ot  admini el . |

(b) All appeals of decisions issued by the office of
administrative hearings will be based on the record of the
hearing and conducted pursuant to chapter 34.05 RCW.

(c) If neither party timely appeals a proposed decision
issued by the office of administrative hearings, the proposed
decision and order shall become the final order of the board.

(5) Appeals of suspension, revocation, or nonrenewal.
((€a))) An appeal of the suspension or revocation of a license
or certificate of competency under RCW 19.28.241 and
19.28.341 or of nonrenewal of a license or certificate of com-
petency under this chapter will be heard by the board in
accordance with chapter 34.05 RCW and not assigned to the
office of administrative hearings. The board will conduct the
hearing and may elect to have the assistance of an administra-
tive law judge in the proceeding.

(b)Y The-appeal- must be—filed-withintwenty-days—after

tess—butrnoeventtess-thanone - hundred-dotars

£+6))) (6) Appeals of decisions on installation.

(a) A party may seek board review for disputes relating
to the interpretation and application of electrical/telecommu-

nications installation or maintenance standards under RCW
19.28.111, 19.28.480, and 19.28.531. ((Fhe-board-wilcon-

duct the-hearing-and may clect-to-have the-assistance-of an
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g
7)) The request for review must be filed with the

office of the chief electrical inspector, as secretary to the
board, within twenty days after the department issues its writ-
ten interpretation.

(b) Appeals according to this section must specify why
the department's interpretation or application of the installa-
tion or maintenance standards is in error.

(7) Appeals of a continuing or basic trainee class, course
sponsor, or instructor for denials, suspensions, or revoca-
tions.
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(a) A party may ((appeal-a-deeision-issued-by-the-depart-
ment-pursuaantte)) request a review of a decision of denial or

modification of an application for a class or instructor issued
by the department under WAC 296-46B-970 (3)(e)(iv) ((te
%he—supe&er—eeuﬁ—per—R%@Sé%@})) The party must

submit a written request for review to the chief electrical
inspector, as secretary to the board, within twenty days of
notification of the denial or modification. The request must
include the review fee specified in WAC 296-46B-970
(3)(e)(iv). The review fee is nonrefundable.

(b) A party may appeal a suspension or revocation of a
course sponsor or instructor by the department under WAC
296-46B-970 (8)(a). The party must submit a written request
for review to the chief electrical inspector, as secretary to the
board, within twenty days of notification of the suspension or
revocation.

((6:8Y))) (8) Appeals pertaining to engineer approval or
electrical testing laboratory recognition and accreditation.

(((a))) A party may appeal a decision issued by the
department pursuant to WAC 296-46B-997 or 296-46B-999.
The appeal will be heard by the board in accordance with
chapter 34.05 RCW and not assigned to the office of admin-
istrative hearings. The board will conduct the hearing and
may elect to have the assistance of an administrative law
judge in the proceedlng

€9))) (9) Appeals of penalty decisions issued through an
appellate process of a city or town.

(a) A party may appeal a decision pursuant to RCW
19.28.010(4) to the board. The appeal must be filed within
twenty days after service of the decision issued by a city or
town and must be made by filing a written notice of appeal
with the chief electrical inspector, as secretary to the board.

(b) All appeals of decisions issued by a city or town will
be based on the record of the hearing at the city or town and
conducted pursuant to chapter 34.05 RCW.

(¢) The appeal procedures will be the same as those for

appeals of proposed decisions issued by the office of admin-
istrative hearings.

(d) The city or town will reimburse the department for all
costs of an appeal.

(10) Judicial review of final decisions of the board.

(a) A party may seek judicial review of a final order of
the board within thirty days after service of the decision.
Appeals of final decisions and orders must be ((dere)) made
in accordance with chapter 34.05 RCW.

(2 Happealts)accordingto-thisseetionrare notfiled
ot-the-appealisnotfiled-timelythe prepesed-deeciston-or
department-or-the board:
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stonrof the-office-of administrative-hearingshasthe burden-of
preofby-aprependerance-of theevidenee:)) (b) A party may

seek judicial review within thirty days of department deci-

sions not specified above in accordance with RCW 34.05.-

570(4).

Appearance and practice before board.

((22))) (11) No party may appear as a representative in
proceedings other than the following:

(a) Attorneys at law qualified to practice before the
supreme court of the state of Washington;

(b) Attorneys at law qualified to practice before the high-
est court of record of another state, if the attorneys at law of
the state of Washington are permitted to appear as represen-
tatives before administrative agencies of the other state, and
if not otherwise prohibited by Washington law; or

(¢) An owner, officer, partner, or full-time employee of a
firm, association, organization, partnership, corporation, or
other entity who appears for the firm, association, organiza-
tion, partnership, corporation or other entity.

((3))) (12) All persons appearing in proceedings as a
representative must conform to the standards of ethical con-
duct required of attorneys before the courts of Washington. If
a person does not conform to these standards, the board may
decline to permit the person to appear as a representative in
any proceeding before the board.

WSR 21-23-081
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed November 16, 2021, 8:16 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-
19-127.

Title of Rule and Other Identifying Information: Pension
discount rate. Amending WAC 296-14-8810 Pension tables,
pension discount rate and mortality tables in chapter 296-14
WAC, Industrial Insurance.

Proposed
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Hearing Location(s): On January 6, 2022, at 1:00 p.m.,
Zoom hearing. Join Zoom meeting at https://Ini-wa-gov.
zoom.us/j/9361655337, Meeting ID 936 165 5337; join by
phone +1 253-215-8782 US (Tacoma), find your local num-
ber https://Ini-wa-gov.zoom.us/w/kdFrdfeOfg.

Date of Intended Adoption: February 15, 2022.

Submit Written Comments to: Suzy Campbell, P.O. Box
44270, Olympia, WA 98504-4270, email suzanne.camp
bell@Lni.wa.gov, fax 360-902-5029, by January 6, 2022, by
5:00 p.m.

Assistance for Persons with Disabilities: Contact Ashley
Oberst, phone 360-902-4252, fax 360-902-6509, TTY 360-
902-4252, email ashley.oberst@Lni.wa.gov, by December
29, 2021.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
this rule making is to lower the pension discount rate (PDR)
to better align with the rate of return for long-term treasuries
for self-insured and state fund pensions. The PDR is the inter-
est rate used to account for the time value of money when
evaluating the present value of future pension payments. This
rule proposes to lower the PDR for self-insured employers
from 5.8 percent to 5.7 percent, and state fund employers
from 4.5 percent to 4.0 percent, effective April 1, 2022.

Reasons Supporting Proposal: These reductions allow
our financial statements to more accurately reflect our liabil-
ities and overall financial position, and are consistent with
recommendations from our annual independent actuarial
review of our rate making.

Statutory Authority for Adoption: RCW 51.04.020,
51.44.070(1), 51.44.080.

Statute Being Implemented: RCW 51.44.070.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of labor and industries
(L&I), governmental.

Name of Agency Personnel Responsible for Drafting:
Suzy Campbell, Tumwater, Washington, 360-902-5003;
Implementation: Debra Hatzialexiou, Tumwater, Washing-
ton, 360-902-6695; and Enforcement: Vickie Kennedy, Tum-
water, Washington, 360-902-4997.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. L&l is exempt from preparing a cost-benefit anal-
ysis under RCW 34.05.328 (5)(b)(vi) since the purpose of
this rule making is to set or adjust fees or rates pursuant to
legislative standards.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules set or
adjust fees under the authority of RCW 19.02.075 or
that set or adjust fees or rates pursuant to legislative
standards, including fees set or adjusted under the
authority of RCW 19.80.045.

November 16, 2021
Joel Sacks
Director
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AMENDATORY SECTION (Amending WSR 21-02-066,
filed 1/5/21, effective 4/1/21)

WAC 296-14-8810 Pension tables, pension discount
rate and mortality tables. (1) The department uses actuari-
ally determined pension tables for calculating pension annu-
ity values, required pension reserves, and actuarial adjust-
ments to monthly benefit amounts.

(a) The department's actuaries calculate the pension
tables based on:

(i) Mortality tables from nationally recognized sources;

(i1) The department's experience with rates of mortality,
disability, and remarriage for annuity recipients;

(iii) A pension discount rate of ((4-5)) 4.0 percent for
state fund pensions;

(iv) A pension discount rate of ((5:8)) 5.7 percent for
self-insured pensions, including the United States Depart-
ment of Energy pensions; and

(v) The higher of the two pension discount rates so that
pension benefits for both state fund and self-insured recipi-
ents use the same reduction factors for the calculation of
death benefit options under RCW 51.32.067.

(b) The department's actuaries periodically investigate
whether updates to the mortality tables relied on or the
department's experience with rates of mortality, disability,
and remarriage by its annuity recipients warrant updating the
department's pension tables.

(2) To obtain a copy of any of the department's pension
tables, contact the department of labor and industries actuar-
ial services.

WSR 21-23-089
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed November 16, 2021, 3:57 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-
16-099.

Title of Rule and Other Identifying Information: Chapter
296-910 WAC, Small employer emergency safety grant pro-
gram.

Hearing Location(s): On January 6, 2022, at 9:00 a.m.,
virtual and telephonic hearing only. Please join on your com-
puter or mobile app https://Ini-wa-gov.zoom.us/j/8545755
0685?pwd=cENBZVhUaDVUTzNtZE5aZkhuTVhJZz09,
Passcode L&IGrant21, or call in (audio only) 1-253-215-
8782, Passcode 0485627819. The virtual/telephonic hearing
starts at 9:00 a.m. and will continue until all oral comments
are received.

Date of Intended Adoption: February 1, 2022.

Submit Written Comments to: Tracy West, Department
of Labor and Industries (L&I), Government Affairs and Pol-
icy Division, P.O. Box 44001, Olympia, WA 98504-4001,
email tracy.west@Lni.wa.gov, fax 360-902-4202, by 5:00
p.m., on January 6, 2022.
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Assistance for Persons with Disabilities: Contact Tracy
West, phone 360-902-6954, fax 360-902-4202, email
tracy.west@Lni.wa.gov, by January 5, 2022.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed rule
establishes the small employer emergency safety grant pro-
gram and implements ESHB 1097, codified as RCW
51.04.180. ESHB 1097 was passed to increase worker protec-
tions from hazards in the workplace. The bill also created the
safety grant program for small employers during declared
states of emergency. The proposed rule:

*  Includes pertinent definitions;

»  Establishes how the program will be authorized which
conforms with ESHB 1097;

* Defines eligibility requirements for those wishing to
apply for the grant program when it is active;

*  Outlines what will be on the grant program's application;

*  OQutlines how grants will be awarded, and how an appli-
cant can request reconsideration of a denied grant appli-
cation;

* Includes guidance on how L&I will prioritize grant
applications; and lastly

*  Outlines recordkeeping requirements when an applicant
receives a grant.

Reasons Supporting Proposal: Rules are needed so L&l
can administer the small employer emergency grant program
when needed and reserve funds exist. ESHB 1097 was moti-
vated by recognition of the COVID-19 pandemic's impact on
small businesses, especially those that had difficulty afford-
ing the cost of meeting required safety and health require-
ments and providing personnel protective equipment to
workers. Those unable to meet emergency safety and health
requirements had to close. L&I was directed by ESHB 1097
to engage in rule making to establish the guidance for grants
based on the type, scope, and time frame of a declared state
[of] emergency, and criteria for how grants will be priori-
tized.

Statutory Authority for Adoption: Chapter 253, Laws of
2021; RCW 51.04.180.

Statute Being Implemented: RCW 51.04.180.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: L&I, governmental.

Name of Agency Personnel Responsible for Drafting:
Tracy West, Tumwater, Washington, 360-902-6954; Imple-
mentation and Enforcement: Celia Nightingale, Tumwater,
Washington, 360-742-8438.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Tracy West, L&I, Government Affairs and Policy
Division, P.O. Box 44001, Olympia, WA 98504-4001, phone
360-902-6954, fax 360-902-4202, email tracy.west@Lni.
wa.gov.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:
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Is exempt under RCW 19.85.025(3) as the rules are
adopting or incorporating by reference without
material change federal statutes or regulations,
Washington state statutes, rules of other Washing-
ton state agencies, shoreline master programs other
than those programs governing shorelines of state-
wide significance, or, as referenced by Washington
state law, national consensus codes that generally
establish industry standards, if the material adopted
or incorporated regulates the same subject matter
and conduct as the adopting or incorporating rule.

The proposed rule does not impose more-than-minor

costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The rule does
not impose costs on small businesses. It is a voluntary grant
program meant to aid small employers during a declared state
[of] emergency under RCW 43.06.010. There is only one
requirement in the rule to maintain records of receipts.
Recordkeeping is standard practice in businesses and this
requirement is only in place for those who receive grant
awards.

November 16, 2021
Joel Sacks
Director

Chapter 296-910 WAC

SMALL EMPLOYER EMERGENCY SAFETY GRANT
PROGRAM

NEW SECTION

WAC 296-910-001 Purpose. (1) The purpose of this
chapter is to set guidance and eligibility requirements for a
grant program for small employers in need of assistance
during a state of emergency declared under RCW 43.06.010.

(2) The grant program provides for one-time grants to
small employers for purchases of equipment, gear, or capital
costs to meet any new safety and health requirements related
to the emergency that are required before the small employer
is permitted to continue or resume business operations.

NEW SECTION

WAC 296-910-003 Definitions. (1) "Department”
means the department of labor and industries.

(2) "Director" means the director of the department of
labor and industries.

(3) "Government" means local, state, or federal govern-
ment.

(4) "Employee" means a "worker" for workers' compen-
sation coverage purposes, as defined in RCW 51.08.180.

(5) "Employer" has the same meaning as in RCW
51.08.070.

(6) "Small employer" means:

(a) A for-profit or nonprofit employer who is not self-
insured and pays workers' compensation premiums to the
state fund as defined in RCW 51.08.175.

(b) An employer with a total of 25 or fewer full-time
equivalent employees in all locations, and including those
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required to be reported under all department workers' com-
pensation insurance subaccounts. The FTE count is to be cal-
culated by dividing the total employee hours by 2080 hours
per year.

NEW SECTION

WAC 296-910-005 Qualifying state of emergency
and program authorization. (1) The small employer emer-
gency safety grant program will only be available when the
following are met:

(a) The governor has declared a state of emergency as
defined in RCW 43.06.010; and

(b) The director authorizes the use of reserve funds to
activate the grant program.

(2) In order for the director to authorize the use of this
grant program there must be adequate reserves in the accident
fund and pension reserve fund as described in RCW 51.04.-
180(1).

(3) If the grant program is authorized by the director, the
department will send out an announcement that the depart-
ment is accepting grant applications. It will include:

(a) The new safety and health requirements that must be
complied with during a declared emergency.

(b) The department may also publish a list of the types of
equipment, gear, or capital improvements that could be
options for meeting those requirements.

NEW SECTION

WAC 296-910-010 Eligibility. The following must be
met to be considered eligible for a small employer emergency
safety grant:

(1) The applicant must be a small employer as defined in
WAC 296-910-003.

(2) The applicant must have a need to purchase equip-
ment, gear or make capital improvements to comply with
new safety and health regulations or policies during a
declared emergency, for use in the area of the declared emer-
gency.

(3) The applicant must not have received funds for the
same type of purchase or activity covered by another grant,
government program, or insurance contract.

(4) The applicant must be in good standing with the
department. If the applicant has debt with the department,
there must be a payment plan in place that the applicant has
been adhering to.

NEW SECTION

WAC 296-910-015 Grant application. (1) Eligible
employers must apply for a small employer emergency safety
grant using the department's grant application process.

(2) The application information will include, but not be
limited to:

(a) Name of employer;

(b) For businesses, name and contact information of
owner(s); for other organizations, name and contact informa-
tion of executive leader(s);

(c) Industry or type of business or organization;
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(d) Employer address, including the address within the
area of the declared emergency where employees work;

(e) Employer's federal employer identification number;

(f) Employer's Washington unified business identifier
(UBI) number;

(g) Employer's workers' compensation account number;

(h) Number of FTEs;

(i) Amount of funds requested;

(j) Purpose of requested funds, including detail of the
equipment, gear, or capital improvement they intend to pur-
chase to comply with new safety and health requirements;

(k) Whether other funding has been received, is antici-
pated, or is being applied for from another grant, government
program, or insurance contract.

NEW SECTION

WAC 296-910-020 Grant awards and reconsider-
ation. (1) The department will announce when small
employer emergency grant applications are being accepted
and the eligible region, based on the declared state of emer-
gency.

(2) If an eligible employer purchased qualified safety
items during a declared emergency and the grant application
process later opens, the employer may apply for a grant to
reimburse the costs.

(3) The department retains the option of requiring match-
ing funding by employers in a grant funding round for certain
types of expenses.

(4) Small employer emergency grants will only be avail-
able for the duration of a declared state of emergency.

(5) The grant application period may be limited in time,
so grants may not be available for the full duration of the
emergency.

(6) Grant amounts awarded may be less than requested
by an eligible applicant.

(7) Grant amounts will be determined based on:

(a) Funds available to the department according to RCW
51.04.180;

(b) Number of eligible applicants;

(c) Amount of funds requested by applicants;

(d) Impact of the disaster or event causing the declared
emergency, e.g., size of event, number of counties included
in declared emergency, affiliated safety and health require-
ments, etc.;

(e) Type and number of employers affected; and

(f) Other important factors announced by the depart-
ment.

(8) The department will notify a grant applicant whether
a grant has been awarded or declined.

(9) If an application for grant funding is declined, the
applicant may make a request to the department for reconsid-
eration of their application for funding.

NEW SECTION

WAC 296-910-025 Grant award prioritization. The
factors the department will consider in prioritizing grant
awards include, but are not limited to:

(1) Total number of employees;

(2) Total number of employees affected;
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(3) Whether an employer provides critical goods or ser-
vices to the affected community;

(4) Level of impact from the disaster (e.g., proximity,
degree of exposure, etc.);

(5) Equipment, gear, or capital improvements that are
required;

(6) Amount requested.

NEW SECTION

WAC 296-910-030 Recordkeeping. (1) Grant recipi-
ents must keep records and receipts related to an awarded
small employer emergency safety grant for six years. These
records must be made available for inspection upon request
by the department.

(2) Upon request, grant recipients must allow the depart-
ment on-site to view the purchased equipment, nondisposable
gear, or capital improvements during or after the emergency,
and to verify emergency use through interviews with employ-
ees.

WSR 21-23-109
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
[Filed November 17, 2021, 10:22 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 20-
23-054.

Title of Rule and Other Identifying Information: The
department is proposing to amend WAC 388-101-3020 Com-
pliance, and 388-101-3000 Definitions, to incorporate 2SHB
1651, 2020 regular legislative session into rules.

Hearing Location(s): On December 21, 2021, at 10:00
a.m., at Office Building 2, Department of Social and Health
Services (DSHS) Headquarters, 1115 Washington [Street
S.E.], Olympia, WA 98504. Public parking at 11th and Jef-
ferson. A map is available at https://www.dshs.wa.gov/
office-of-the-secretary/driving-directions-office-bldg-2; or
virtual. Due to the COVID-19 pandemic, hearings are being
held virtually. Please see the DSHS website for the most cur-
rent information.

Date of Intended Adoption: Not earlier than December
22,2021.

Submit Written Comments to: DSHS Rules Coordinator,
P.O. Box 45850, Olympia, WA 98504, email DSHSRPAU
RulesCoordinator@dshs.wa.gov, fax 360-664-6185, by 5:00
p.m., December 21, 2021.

Assistance for Persons with Disabilities: Contact Shelley
Tencza, DSHS rules consultant, phone 360-664-6198, fax
360-664-6185, TTY 711 relay service, email shelley.
tencza@dshs.wa.gov, by 5:00 p.m., on December 7, 2021.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposal
amendments to WAC 388-101-3020 would adopt by refer-
ence 2SHB 1651, 2020 regular legislative session, codified as
chapter 71A.26 RCW, as an additional law governing the
chapter and to make editorial changes for clarity.
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Reasons Supporting Proposal: The proposal is in
response to legislation passed during the 2020 regular legis-
lative session. Chapter 71A.26 RCW took effect June 11,
2020. The purpose of this proposal is to amend these rules to
ensure compliance by certified community residential ser-
vices and supports providers and improve readability.

Statutory Authority for Adoption: RCW 71A.12.030,
71A.12.080, and 71A.26.040.

Statute Being Implemented: Chapter 71A.26 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Debbie Hoeman, P.O.
Box 45600, Olympia, WA 98504-5600, 360-725-3210.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. The rule does not meet the definition of signifi-
cant legislative rule under RCW 34.05.328.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules are
adopting or incorporating by reference without
material change federal statutes or regulations,
Washington state statutes, rules of other Washing-
ton state agencies, shoreline master programs other
than those programs governing shorelines of state-
wide significance, or, as referenced by Washington
state law, national consensus codes that generally
establish industry standards, if the material adopted
or incorporated regulates the same subject matter
and conduct as the adopting or incorporating rule;
and rules only correct typographical errors, make
address or name changes, or clarify language of a
rule without changing its effect.

Explanation of exemptions: The proposal is exempt from
the requirements of the Regulatory Fairness Act as it updates
WAC 388-101-3020 to adopt by reference 2SHB 1651, 2020
regular legislative session, codified as chapter 71A.26 RCW
as an additional law governing the chapter and to makes edi-
torial changes for clarity.

November 16, 2021
Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 18-07-061,
filed 3/15/18, effective 4/15/18)

WAC 388-101-3000 Definitions. The definitions in this
section apply throughout this chapter and chapter 388-101D
WAC unless the context clearly indicates otherwise.

@) "Abandonment" ((meaﬂs—ae&eﬂ—er—m&e&eﬂ—by—a

eb%am—neeess&ﬁkfeeﬂ—e}eﬂﬂﬂg—s-he}ter—er—hea}ﬂ%e)) has

the same meaning as defined in RCW 74.34.020.
Q) "Abuse" ((me&ns—t—he—w%l—fbﬂ—ae&eﬂ—er—mae&en—tha{

5 B B
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)) has the same meaning as
defined in RCW 74.34.020.

((In—instances—of abuse—ofa—vulnerable—adult—whe—is
wable-to—express—or-demonstratephysieal-harm,pain—or

qEI i. ]] ] '. 1

. . . ion.))

(3) "Associated with the applicant" means any person
listed on the application as a partner, officer, director, or
majority owner of the applying entity, or who is the spouse or
domestic partner of the applicant.

(4) "Case manager" means the ((diviston-of)) develop-
mental disabilities administration case resource manager or
social worker assigned to a client.

(5) "Certification" means a process used by the depart-
ment to determine if an applicant or service provider com-
plies with the requirements of this chapter and is eligible to
provide certified community residential services and support
to clients.

(6) "Chaperone agreement" means a plan or agree-
ment that describes who will supervise a community protec-
tion program client when service provider staff is not present.
This plan or agreement is negotiated with other agencies and
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individuals who support the client, including the client's legal
representative and family.

(7) "Chemical restraint" ((means-the-administration-of

itier)) has the
same meaning as defined in RCW 74.34.020.

(8) "Client" means a person who has a developmental
disability as defined in RCW 71A.10.020(4) and has been
determined eligible to receive services by the ((divisien—-of))
developmental disabilities administration under chapter
71A.16 RCW. For purposes of informed consent and deci-
sion making requirements, the term "client" includes the cli-
ent's legal representative to the extent of the representative's
legal authority.

(9) "Client services' means instruction and support ser-
vices that service providers are responsible to provide as
identified in the client's individual support plan.

(10) "Consent" means express written consent granted
after the vulnerable adult or their legal representative has
been fully informed of the nature of the services to be offered
and that the receipt of services is voluntary.

(11) "Crisis diversion' means temporary crisis residen-
tial services and supports provided to clients at risk of psychi-
atric hospitalization and authorized by the ((divisten—eof))
developmental disabilities administration.

(12) "Crisis diversion bed services" means crisis
diversion that is provided in a residence maintained by the
service provider.

(13) "Crisis diversion support services'" means crisis
diversion that is provided in the client's own home.

"Department" means the Washington state department
of social and health services.

(14) "Financial exploitation" ((means—the—ilegal-or

the same meaning as defined in RCW 74.34.020.

(16) "Functional assessment" means a comprehensive
evaluation of a client's challenging behavior(s). This evalua-
tion is the basis for developing a positive behavior support
plan.

(17) "Group home'" means a residence that is licensed
as either an assisted living facility or an adult family home by
the department under chapter 388-78A or 388-76 WAC.
Group homes provide community residential instruction,
supports, and services to two or more clients who are unre-
lated to the provider.

(18) "Group training home" means a certified non-
profit residential facility that provides full-time care, treat-
ment, training, and maintenance for clients, as defined under
RCW 71A.22.020(2).

(19) "Immediate" or "immediately" means within
twenty-four hours for purposes of reporting abandonment,
abuse, neglect, or financial exploitation of a vulnerable adult.
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(20) "Immediate risk," "immediate threat," or
"imminent danger" means serious physical harm to or
death of a client or serious threat to a client's life, health, or
safety.

(21) "Individual financial plan" means a plan describ-
ing how a client's funds will be managed when the service
provider is responsible for managing any or all of the client's
funds.

(22) "Individual instruction and support plan" means
a plan developed by the service provider and the client. The
individual instruction and support plan:

(D)) (a) Uses the information and assessed needs doc-
umented in the individual support plan to identify areas the
client would like to develop;

((&))) (b) Includes client goals for instruction and sup-
port that will be formally documented during the year; and

((3))) (c) Must contain or refer to other applicable sup-
port or service information that describes how the client's
health and welfare needs are to be met (such as, individual
financial plan, positive behavior support plan, cross system
crisis plan, individual support plan, individual written plan,
client-specific instructions).

(23) "Individual support plan'" means a document that
authorizes and identifies the ((divisten-of)) developmental
disabilities administration paid services to meet a client's
assessed needs.

(24) "Instruction" means goal oriented teaching that is
designed for acquiring and enhancing skills.

(25) "Instruction and support services staff'"" means
long-term care workers of the service provider whose pri-
mary job function is the provision of instruction and support
services to clients. Instruction and support services staff must
also include employees of the service provider whose pri-
mary job function is the supervision of instruction and sup-
port services staff. In addition, both applicants, prior to initial
certification, and administrators, prior to assuming duties,
who may provide instruction and support services to clients
must be considered instruction and support services staff for
the purposes of the applicable training requirements.

(26) "Legal representative" means a person's legal
guardian, limited guardian when the subject matter is within
the scope of the limited guardianship, attorney at law, attor-
ney in fact, or any other person who is authorized by law to
act for another person.

(27) "Long-term care workers" include all persons who
provide paid, hands-on personal care services for the elderly
or persons with disabilities, including but not limited to indi-
vidual providers of home care services, direct care workers
employed by home care agencies, providers of home care ser-
vices to persons with developmental disabilities under Title
71A RCW, all direct care workers in state-licensed assisted
living facilities, adult family homes, respite care providers,
direct care workers employed by community residential ser-
vice businesses, and any other direct care worker providing
home or community-based services to the elderly or persons
with functional disabilities or developmental disabilities.

(28) "Managing client funds" means that the service
provider:

(1) Has signing authority for the client;

(2) Disperses the client's funds; or
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(3) Limits the client's access to funds by not allowing
funds to be spent.

(29) "Mechanical restraint" means any device
attached or adjacent to the vulnerable adult's body that they
cannot easily remove that restricts freedom of movement or
normal access to their body. "Mechanical restraint" does not
include the use of devices, materials, or equipment that are
medically authorized and used in a manner that is consistent
with federal or state licensing or certification requirements
for facilities, hospitals, or programs authorized under chapter
71A.12 RCW.

(30) "Medication administration" means the direct
application of a prescribed medication whether by injection,
inhalation, ingestion, or other means, to the body of the client
by an individual legally authorized to do so.

(31) "Medication assistance' means assistance with
self-administration of medication rendered by a nonpracti-
tioner to a client receiving certified community residential
services and supports in accordance with chapter 69.41 RCW
and chapter 246-888 WAC.

(32) "Medication service" means any service provided
by a certified community residential services and support
provider related to medication administration or medication
assistance provided through nurse delegation and medication
assistance.

(33) "Minimal" means a violation that results in little or
no negative outcome or little or no potential harm for a client.

(34) "Moderate" means a violation that results in nega-
tive outcome or actual or potential harm for a client.

(35) "Negative outcome" includes any negative effect
on the client's physical, mental, or psychosocial well-being,
including but limited to the client's safety, quality of life, or
quality of care.

(36) "Neglect" ((means:

mg-but-notHmitedto—conduetprohibitedunder RCW
9A-42100)) has the same meaning as defined in RCW
74.34.020.

(37) "Physical intervention' means the use of a manual
technique intended to interrupt or stop a behavior from occur-
ring. This includes using physical restraint to release or
escape from a dangerous or potentially dangerous situation.

(38) "Physical restraint" means the application of
physical force without the use of any device, for the purpose
of restraining the free movement of a vulnerable adult's body.
"Physical restraint" does not include briefly holding without
undue force a vulnerable adult in order to calm or comfort
them, or holding a vulnerable adult's hand to safely escort
them from one area to another.

(39) "Psychoactive" means possessing the ability to
alter mood, anxiety level, behavior, cognitive processes, or
mental tension, usually applied to pharmacological agents.
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(40) "Psychoactive medications" means medications
prescribed to improve or stabilize mood, mental status or
behavior. Psychoactive medications include antipsychot-
ics/neuroleptics, atypical antipsychotics, antidepressants,
stimulants, sedatives/hypnotics, and antimania and antianxi-
ety drugs.

(41) "Qualified professional" means a person with at
least three years' experience working with individuals with
developmental disabilities and as required by RCW 71A.12.-
220(12).

(42) "Recurring" or "repeated' means that the depart-
ment has cited the service provider for a violation of licensing
laws or rules and one or more of the following is present:

() (a) The department previously imposed an
enforcement remedy for a violation of the same law, rule, or
for substantially the same problem within the preceding
twenty-four months; or

(&) (b) The department cited a violation of the same
law, rule, or for substantially the same problem on two occa-
sions within the preceding twenty-four months.

(43) "Restrictive procedure" means any procedure that
restricts a client's freedom of movement, restricts access to
client property, requires a client to do something they do not
want to do, or removes something the client owns or has
earned.

(44) "Risk assessment' means an assessment done by a
qualified professional and as required by RCW 71A.12.230.

(45) "Serious" means a violation that results in one or
more negative outcomes and significant actual harm to a cli-
ent that does not constitute imminent danger. It also means
there is reasonable predictability of recurring actions, prac-
tices, situations, or incidents with potential for causing signif-
icant harm to a client.

(46) "Severity" means the seriousness of a violation as
determined by the actual or potential negative outcomes for
clients and subsequent actual or potential for harm. Negative
outcomes include any negative effect on the client's physical,
mental, or psychosocial well-being (such as, safety, quality of
life, quality of care).

(47) "Service provider'" means a person or entity certi-
fied by the department who delivers services and supports to
meet a client's identified needs. The term includes the state
operated living alternative (SOLA) program.

(48) "Support" means assistance a service provider
gives a client based on needs identified in the individual sup-
port plan.

(49) "Supported living" means instruction, supports,
and services provided by service providers to clients living in
homes that are owned, rented, or leased by the client or their
legal representative.

(50) "Treatment team" means the program participant
and the group of people responsible for the development,
implementation, and monitoring of the person's individual-
ized supports and services. This group may include, but is not
limited to, the case manager, therapist, service provider,
employment/day program provider, and the person's legal
representative or family, provided the person consents to the
family member's involvement.

(51) "Uncorrected deficiency" means the department
has cited a violation of WAC or RCW following any type of
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certification evaluation or complaint investigation and the
violation remains uncorrected at the time the department
makes a subsequent inspection for the specific purpose of
verifying whether such violation has been corrected.

(52) "Vulnerable adult" ((ineludes-aperson:

tder)) has
the same meaning as defined in RCW 74.34.020.

AMENDATORY SECTION (Amending WSR 14-10-028,
filed 4/28/14, effective 5/29/14)

WAC 388-101-3020 Compliance. The service provider
must be in compliance with:

(1) All the requirements of this chapter((-)) and chapter
388-101D WAC, except that((;)) the licensing requirements
for adult family homes and assisted living facilities supersede

((this—ehapter)) these chapters if the requirements under
respective chapters 388-76 and 388-78 A WAC conflict with

((this-chapter)) these chapters;

(2) The laws governing this chapter, including chapter
71A.12 ((and)), 71A.22, and 71A.26 RCW;

(3) The requirements of chapter 74.34 RCW;

(4) The department's residential services contract.
Except that, the requirements of this chapter supersede any
conflicting requirements with the contract, or appendices to
the contract; and

(5) Other relevant federal, state and local laws, require-
ments, and ordinances.
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