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SUBSTITUTE SENATE BILL 5335

Passed Legislature - 1995 Regular Session
State of Washington 54th Legislature 1995 Regular Session

By Senate Committee on Financial Institutions & Housing (originally
sponsored by Senators Smith, Long and Johnson)

Read first time 02/23/95.

AN ACT Relating to updating uniform commercial code provisions on
investment securities; amending RCW 62A.8-101, 62A.8-102, 62A.8-103,
62A.8-104, 62A.8-105, 62A.8-106, 62A.8-107, 62A.8-108, 62A.8-201,
62A.8-202, 62A.8-203, 62A.8-204, 62A.8-205, 62A.8-206, 62A.8-207,
62A.8-208, 62A.8-301, 62A.8-302, 62A.8-303, 62A.8-304, 62A.8-305,
62A.8-306, 62A.8-307, 62A.8-401, 62A.8-402, 62A.8-403, 62A.8-404,
62A.8-405, 62A.8-406, 62A.8-407, 62A.1-206, 62A.4-104, 62A.5-114,
62A.9-103, 62A.9-105, 62A.9-106, 62A.9-203, 62A.9-301, 62A.9-304,
62A.9-305, 62A.9-306, 62A.9-309, 62A.9-312, and 62A.10-104; reenacting
and amending RCW 62A.1-105 and 62A.9-302; adding new sections to Title
62A RCW; creating a new section; repealing RCW 21.17.010, 21.17.020,
21.17.030, 21.17.040, 21.17.050, 21.17.060, 21.17.070, 21.17.080,
21.17.090, 21.17.900, 21.17.910, 62A.8-308, 62A.8-309, 62A.8-310,
62A.8-311, 62A.8-312, 62A.8-313, 62A.8-314, 62A.8-315, 62A.8-316,
62A.8-317, 62A.8-318, 62A.8-319, 62A.8-320, 62A.8-321, and 62A.8-408;
providing an effective date; and declaring an emergency.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:
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PART 1
SHORT TITLE AND GENERAL MATTERS

Sec. 1. RCW 62A.8-101 and 1965 ex.s. ¢ 157 s 8-101 are each
amended to read as follows:

SHORT TITLE. This Article ((shall be—knewn—and))—may—be cited as

Uniform Commercial Code--Investment Securities.

Sec. 2. RCW 62A.8-102 and 1986 ¢ 3 5 s 1 are each amended to read
as follows:

DEFINITIONS ((ANDINDEX—OFDEFINIFIONSY). (1) In this Article((, —
(@) ((A)y "Adverse claim" means a claim that a claimant has a
property interest in _a financial asset and that it is a violation of
the rights of the claimant for another person to hold, transfer, or
deal with the financial asset.
(b) "Bearer form,"” as applied to a certificated security, means a
form in which the security is payable to the bearer of the security
certificate according to its terms but not by reason of an indorsement.
(c) "Broker" means a person defined as a broker or dealer under the
federal securities laws, but without excluding a bank acting in that

capacity.

(d) "Certificated security" ((is a share—participation,—er—othef———
. . : .  the i bligati
e hich_|

) means a security that is represented by ((an instramert———

bligations.
{b)y-An)) a certificate.
(e) "Clearing corporation” means:
(i) A person that is reqistered as a "clearing agency" under the
federal securities laws;
(i) A federal reserve bank; or

SSB 5335.SL p. 2



© 00 N O Ol WDN P

W W W W W W WwWwwwNMNDNDNDNDNDNDNMDDNMNDNMDNNMNMNDMNMNDNREPRPRPPRPEPEPRPEPRPEPRPRERPPRERPRE
0O N O A W NPEFP O OOWuNO O~ WDNEOOWOOWwWNOO O~ owDdNDE.Oo

(i) Any other person that provides clearance or settlement

services with respect to financial assets that would require it to

register as a clearing agency under the federal securities laws but for

an _exclusion or exemption from the registration requirement, if its

activities as a clearing corporation, including adoption of rules, are

subject to requlation by a federal or state governmental authority.

(f) "Communicate" means to:
(i) Send a signed writing; or
(i) Transmit information by any mechanism agreed upon by the

persons transmitting and receiving the information.
(a) "Entitlement holder" means a person identified in the records

of a securities intermediary as the person having a security

entittement against the securities intermediary. If a person _acquires

a_security entitlement by virtue of section 41(2) (b) or (c) of this

act, that person is the entitlement holder.
(h) "Entitlement order" means a notification communicated to a

securities intermediary directing transfer or redemption of a financial

asset to which the entitlement holder has a security entitlement.

(i) _"Financial asset," except as otherwise provided in RCW 62A.8-

103, means:
(i) A security;
(i) An obligation of a person or a share, participation, or other

interest in_a person or in_property or an enterprise of a person, which

is, or is of a type, dealt in or traded on financial markets, or which

is recognized in any area in which it is issued or dealt in as a medium

for investment; or
(iii) Any property that is held by a securities intermediary for

another person in_a securities account if the securities intermediary

has expressly agreed with the other person that the property is to be

treated as a financial asset under this Article.
As context requires, the term means either the interest itself or the

means by which a person's claim to it is evidenced, including a

certificated or uncertificated security, a security certificate, or a

security entitlement.
(i) "Good faith," for purposes of the obligation of good faith in

the performance or enforcement of contracts or duties within this

Article, means honesty in fact and the observance of reasonable

commercial standards of fair dealing.

p. 3 SSB 5335.SL
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(k) "Indorsement” means a signature that alone or accompanied by

other words is made on a security certificate in registered form or on

a_ separate document for the purpose of assigning, transferring, or

redeeming the security or granting a power to assign, transfer, or

redeem it.

()_"Instruction" means a natification communicated to the issuer

of an uncertificated security which directs that the transfer of the

security be reqgistered or that the security be redeemed.

(m) "Regqistered form," as applied to a certificated security, means

a form in_ which:
(i) _The security certificate specifies a person entitled to the

security; and
(i) A transfer of the security may be reqgistered upon books

maintained for that purpose by or on behalf of the issuer, or the

security certificate so states.
(n) "Securities intermediary” means:
(i) A clearing corporation; or
(i) A person, including a bank or broker, that in the ordinary

course of its business maintains securities accounts for others and is

acting in_that capacity.
(o) "Security," except as otherwise provided in RCW 62A.8-103,

means an obligation of an issuer or a share, participation, or other

interest in_an _issuer _or_in_property or an enterprise of an issuer:

(i) Which is represented by a security certificate in bearer or

registered form, or the transfer of which may be registered upon books

maintained for that purpose by or on behalf of the issuer;
(i) Which is one of a class or series or by its terms is divisible

into a class or series of shares, participations, interests, or

obligations; and
(iii) Which:
(A) Is, or is of a type, dealt in or traded on securities exchanges

or_securities _markets; or
(B) Is a medium for investment and by its terms expressly provides

that it is a security governed by this Article.
(p) _"Security certificate” means a certificate representing a

security.
(q) "Security entittement" means the rights and property interest

of an entitlement holder with respect to a financial asset specified in

Part 5 of this Article.

SSB 5335.SL p. 4
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(r) _ "Uncertificated security" ((is a share—participation,—erother———————
. . .  the i bligati :
he i hich_i
) means _a security that is not represented by ((an instrumert——

p. 5 SSB 5335.SL
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{5)) a certificate.

(2)  Other definitions applying to this Article ((or to specified

Parts—thereef)}—and the sections in which they appear are:

(("Adverse—claim—REW62A8-302———

o) Appropriate person RCW _ 62A.8-107
Control RCW_ 62A.8-106
Delivery RCW _ 62A.8-301
Investment company security RCW 62A.8-103
Issuer RCW 62A.8-201
Overissue Section 26 of this act
Protected purchaser RCW 62A.8-303
Securities account Section 41 of this act

SSB 5335.SL p. 6
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(3)  In addition Article 1 contains general definitions and
principles of construction and interpretation applicable throughout
this Atrticle.

(4) The characterization of a person, business, or transaction for
purposes of this Article does not determine the characterization of the
person, business, or transaction for purposes of any other law,
requlation, or rule.

Sec. 3. RCW 62A.8-103 and 1986 ¢ 3 5 s 2 are each amended to read
as follows:

(« , . " i o : )
I - bl ) I i

registered-pledgee )-RULES FOR DETERMINING WHETHER CERTAIN OBLIGATIONS
AND INTERESTS ARE SECURITIES OR FINANCIAL ASSETS. (1) A share or
similar_equity interest issued by a corporation, business trust, joint
stock company, or similar _entity is a security.
(2) An "investment company security" is a security. "Investment
company security” means a share or similar equity interest issued by an
entity that is registered as an investment company under the federal
investment company laws, an interest in a unit investment trust that is
SO registered, or a face-amount certificate issued by a face-amount
certificate company that is so registered. Investment company security
does not include an insurance policy or endowment policy or annuity
contract issued by an insurance company.
(3) An interest in_a partnership or limited liability company is
not a security unless it is dealt in or traded on securities exchanges
or_in _securities markets, its terms expressly provide that it is a
security governed by this Article, or it is an investment company
security. However, an interest in _a partnership or limited liability
company is a financial asset if it is held in a securities account.
(4) A writing that is a security certificate is governed by this
Article _and not by Article 3, even though it also meets the

p. 7 SSB 5335.SL
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requirements of that Article. However, a negotiable instrument
governed by Article 3 is a financial asset if it is held in a
securities account.

(5) An _option or similar obligation issued by a clearing
corporation to its participants is not a security, but is a financial
asset.

(6) A commodity contract, as defined in section 61 of this act, is
not a security or a financial asset.

Sec. 4. RCW 62A.8-104 and 1986 ¢ 3 5 s 3 are each amended to read
as follows:
(EFFECT—OF —OVERISSUE;—OVERISSUE"—(1)—Fhe—provisions—of—this———
el hict bl ) Lits i . I

ameunt—the—issuer—has—corporate—poewer—to—issue )} —ACQUISITION _OF
SECURITY OR FINANCIAL ASSET OR INTEREST THEREIN. (1) A person acquires

a security or _an interest therein, under this Article, if:

(@) _The person is a purchaser to whom a security is delivered
pursuant to RCW 62A.8-301; or

(b) The person acquires a security entittement to the security
pursuant to section 41 of this act.

(2) A person acquires a financial asset, other than a security, or
an__interest therein, under this Article, if the person acquires a
security entitlement to the financial asset.

(3) A person who acquires a security entitlement to a security or
other financial asset has the rights specified in Part 5 of this
Article, but is a purchaser of any security, security entitlement, or

SSB 5335.SL p. 8
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other financial asset held by the securities intermediary only to the

extent provided in section 43 of this act.

(4) Unless the context shows that a different meaning is intended,

a person who is required by other law, requlation, rule, or agreement

to transfer, deliver, present, surrender, exchange, or otherwise put in

the possession of another person a security or financial

asset

satisfies that requirement by causing the other person to acquire an

interest in the security or financial asset pursuant to subsection (1)

or (2) of this section.

Sec. 5. RCW 62A.8-105 and 1986 ¢ 3 5 s 4 are each amended to read

as follows:

((CERHFCATED—SECURITHES NEGOTHABLE—STATEMENTS-ANDINSTRUCTONS

ineffective (RCW—62A.8-202).)) - NOTICE_OF ADVERSE CLAIM.

(1) A person

has notice of an adverse claim if:
(a) The person knows of the adverse claim;

SSB 5335.SL
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(b) The person is aware of facts sufficient to indicate that there

is a significant probability that the adverse claim exists and

deliberately avoids information that would establish the existence of

the adverse claim; or

(c) The person has a duty, imposed by statute or regulation, to

investigate whether an adverse claim exists, and the investigation so

required would establish the existence of the adverse claim.

(2) Having knowledge that a financial asset or interest therein is

or has been transferred by a representative imposes no duty of inquiry

into _the rightfulness of a transaction and is not notice of an adverse

claim. However, a person who knows that a representative has

transferred a financial asset or interest therein in a transaction that

is, or whose proceeds are being used, for the individual benefit of the

representative or otherwise in breach of duty has notice of an adverse

claim.
(3) An act or event that creates a right to immediate performance

of the principal obligation represented by a security certificate or

sets a date on or after which the certificate is to be presented or

surrendered for redemption or exchange does not itself constitute

notice of an adverse claim except in the case of a transfer more than:

(@) One vear after a date set for presentment or surrender for

redemption or exchange; or
(b) Six months after a date set for payment of money against

presentation or surrender of the certificate, if money was available

for payment on that date.
(4) A purchaser of a certificated security has notice of an adverse

claim if the security certificate:
(@) _Whether in bearer or reqgistered form, has been indorsed "for

collection" or "for surrender" or for some other purpose not involving

transfer; or
(b) Is in bearer form and has on it an unambiguous statement that

it is the property of a person other than the transferor, but the mere

writing of a name on the certificate is not such a statement.

(5) Filing of a financing statement under Article 9 is not notice

of an adverse claim to a financial asset.

Sec. 6. RCW 62A.8-106 and 1986 ¢ 3 5 s 5 are each amended to read

as follows:

SSB 5335.SL p. 10
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(1) A purchaser has "control" of a certificated security in bearer form

if the certificated security is delivered to the purchaser.

(2) A purchaser has "control® of a certificated security in

reqgistered form if the certificated security is delivered to the

purchaser, and:
(a) The certificate is indorsed to the purchaser or in blank by an

effective indorsement; or
(b) The certificate is registered in the name of the purchaser,

upon original issue or regqistration of transfer by the issuer.

(3) A purchaser has "control" of an uncertificated security if:

(@) _The uncertificated security is delivered to the purchaser; or

(b) The issuer has agreed that it will comply with instructions

originated by the purchaser without further consent by the reqistered

owner.
(4) A purchaser has "control" of a security entitlement if:

(a)_The purchaser becomes the entitlement holder; or
(b) The securities intermediary has agreed that it will comply with

entittement orders originated by the purchaser without further consent

by the entitlement holder.
(5) If an interest in a security entittement is granted by the

entittement _holder to the entitlement holder's own securities

intermediary, the securities intermediary has control.
(6) A purchaser who has satisfied the requirements of subsection

(3)(b) or (4)(b) of this section has control even if the registered

owner in the case of subsection (3)(b) of this section or the

entittement holder in the case of subsection (4)(b) of this section

retains the right to make substitutions for the uncertificated security

or security entitlement, to originate instructions or entitlement

orders to the issuer or securities intermediary, or otherwise to deal

with the uncertificated security or security entitlement.

p. 11 SSB 5335.SL
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(7) _An issuer or a securities intermediary may not enter into an
agreement of the kind described in subsection (3)(b) or (4)(b) of this
section without the consent of the registered owner or entitlement
holder, but an issuer or a securities intermediary is not required to
enter into such an agreement even though the registered owner or

entitlement holder so directs. An issuer or securities intermediary
that has entered into such an agreement is not required to confirm the
existence of the agreement to another party unless requested to do so
by the registered owner or entitlement holder.

Sec. 7. RCW 62A.8-107 and 1986 ¢ 3 5 s 6 are each amended to read
as follows:

resale))- WHETHER INDORSEMENT, INSTRUCTION, OR ENTITLEMENT IS

EFFECTIVE. (1) "Appropriate person” means:

(@) With respect to an indorsement, the person specified by a
security certificate or by an effective special indorsement to be
entitled to the security;

(b) With respect to an instruction, the registered owner of an
uncertificated security;

(c) With respect to an entitlement order, the entitlement holder;

(d) If the person designated in (a), (b), or (c) of this subsection
is_deceased, the designated person’s successor taking under other law
or the designated person’s personal representative acting for the
estate of the decedent; or

SSB 5335.SL p. 12
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(e) If the person designated in (a), (b), or (c) of this subsection

lacks capacity, the designated person’s guardian, conservator, or other

similar_representative who has power under other law to transfer the

security or financial asset.

(2)_An _indorsement, instruction, or entittement order is effective

(@) It is made by the appropriate person;

(b) It is made by a person who has power under the law of agency to

transfer the security or financial asset on behalf of the appropriate

person, including, in the case of an instruction or entitlement order,

a _person who has control under RCW 62A.8-106 (3)(b) or (4)(b); or

(c) _The appropriate person has ratified it or is otherwise

precluded from asserting its ineffectiveness.
(3) An _indorsement, instruction, or entitlement order made by a

representative is effective even if:
(a) _The representative has failed to comply with a controlling

instrument _or with the law of the state having jurisdiction of the

representative _ relationship, _including any law  requiring _ the

representative to obtain court approval of the transaction: or

(b) The representative’s action in making the indorsement,

instruction, or _entitlement order or using the proceeds of the

transaction is otherwise a breach of duty.
(4) If a security is reqgistered in the name of or specially

indorsed to a person described as a representative, or if a securities

account is maintained in the name of a person described as

a

representative, an indorsement, instruction, or _entitlement order made

by the person is effective even though the person is no longer serving

in the described capacity.
(5) Effectiveness of an indorsement, instruction, or entitlement

order is determined as of the date the indorsement, instruction, or

entittement _order is made, and an indorsement, instruction, or

entittement order does not become ineffective by reason of any later

change of circumstances.

Sec. 8. RCW 62A.8-108 and 1986 ¢ 3 5 s 7 are each amended to read

as follows:
((REGISTRAHON-OFPLEDGE-ANDRELEASE OF UNCERTHHCATED SECURIHES.

i I . | ” L]

p. 13 SSB 5335.SL
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WARRANTIES IN DIRECT HOLDING. (1) A person who transfers

a

certificated security to a purchaser for value warrants to the

purchaser, and an indorser, if the transfer is by indorsement, warrants

to _any subsequent purchaser, that:
(a) The certificate is genuine and has not been materially altered:;

(b) The transferor or indorser does not know of any fact that might

impair _the validity of the security;
(c) There is no adverse claim to the security;
(d) The transfer does not violate any restriction on transfer;

(e) If the transfer is by indorsement, the indorsement is made by

an_appropriate person, or if the indorsement is by an agent, the agent

has actual authority to act on behalf of the appropriate person; and

() _The transfer is otherwise effective and rightful.
(2) A person who originates an instruction for registration of

transfer of an uncertificated security to a purchaser for value

warrants to the purchaser that:
(@) The instruction is made by an appropriate person, or if the

instruction is by an agent, the agent has actual authority to act on

behalf of the appropriate person;
(b) The security is valid;
(c) There is no adverse claim to the security; and
(d) At the time the instruction is presented to the issuer:

(i) The purchaser will be entitled to the registration of transfer;

(i) The transfer will be reqgistered by the issuer free from all

liens, security interests, restrictions, and claims other than those

specified in the instruction;

(iii) _The transfer will not violate any restriction on transfer;
and

(iv) The requested transfer will otherwise be effective and
rightful.

(3) A person who transfers an uncertificated security to a

purchaser for value and does not originate an instruction in connection

with the transfer warrants that:

SSB 5335.SL p. 14
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(a) The uncertificated security is valid;
(b) There is no adverse claim to the security;
(c) The transfer does not violate any restriction on transfer; and

(d) The transfer is otherwise effective and rightful.
(4) A person who indorses a security certificate warrants to the

issuer _that:
(@) There is no adverse claim to the security; and
(b) The indorsement is effective.
(5) A person who originates an instruction for registration of

transfer of an uncertificated security warrants to the issuer that:

(a) The instruction is effective; and
(b) At the time the instruction is presented to the issuer the

purchaser will be entitled to the reqgistration of transfer.

(6) A person who presents a certificated security for registration

of transfer or for payment or exchange warrants to the issuer that the

person is entitled to the reqistration, payment, or exchange, but a

purchaser for value and without notice of adverse claims to whom

transfer is reqistered warrants only that the person has no knowledge

of any unauthorized signature in _a necessary indorsement.
(7) _If a person acts as agent of another in delivering a

certificated security to a purchaser, the identity of the principal was

known to the person to whom the certificate was delivered, and the

certificate delivered by the agent was received by the agent from the

principal or received by the agent from another person at the direction

of the principal, the person delivering the security certificate

warrants only that the delivering person has authority to act for the

principal and does not know of any adverse claim to the certificated

security.
(8) A secured party who redelivers a security certificate received,

or after payment and on order of the debtor delivers the security

certificate to _another person, makes only the warranties of an agent

under subsection (7) of this section.
(9) Except as otherwise provided in subsection (7) of this section,

a broker acting for a customer makes to the issuer and a purchaser the

warranties provided in subsections (1) through (6) of this section. A

broker that delivers a security certificate to its customer, or causes

its customer to be reqgistered as the owner of an uncertificated

security, makes to the customer the warranties provided in subsection

(1) or (2) of this section, and has the rights and privieges of a

p. 15 SSB 5335.SL
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purchaser under this section. The warranties of and in favor of the

broker acting as an agent are in addition to applicable warranties

given by and in favor of the customer.

NEW SECTION. Sec. 9. A new section is added to Title 62A RCW, to

be codified as RCW 62A.8-109, to read as follows:

WARRANTIES IN INDIRECT HOLDING. (1) A person who originates an

entittement order to a securities intermediary warrants to the
securities intermediary that:

(@) The entitlement order is made by an appropriate person, or if
the entitlement order is by an agent, the agent has actual authority to
act on behalf of the appropriate person; and

(b) There is no adverse claim to the security entitlement.

(2) A person who delivers a security certificate to a securities
intermediary for credit to a securities account or originates an
instruction with respect to an uncertificated security directing that
the uncertificated security be credited to a securities account makes
to the securities intermediary the warranties specified in RCW 62A.8-
108 (1) or (2).

(3) If a securities intermediary delivers a security certificate to
its entitlement holder or causes its entittement holder to be
registered as the owner of an uncertificated security, the securities
intermediary makes to the entitlement holder the warranties specified
in RCW 62A.8-108 (1) or (2).

NEW SECTION. Sec. 10. A new section is added to Title 62A RCW, to

be codified as RCW 62A.8-110, to read as follows:

APPLICABILITY; CHOICE OF LAW. (1) The local law of the issuer's

jurisdiction, as specified in subsection (4) of this section, governs:

(a) The validity of a security;

(b) The rights and duties of the issuer with respect to
registration of transfer;

(c) The effectiveness of registration of transfer by the issuer;

(d) Whether the issuer owes any duties to an adverse claimant to a
security; and

(e) Whether an adverse claim can be asserted against a person to
whom transfer of a certificated or uncertificated security is
registered or a person who obtains control of an uncertificated
security.

SSB 5335.SL p. 16



© 00 N O Ol WDN P

W W W W W W W W WwWwWMNDNDDNDNDNDNDNDNDNDNMNDNMNMNNMNMNMNMNMNNRPRPRPPRPEPEPRPPEPERPPRERPREPPR
© 00N O Ol WNPEFP O O 0 NOO O WNPEFE OO oo NO O WODN - O

(2) The local law of the securities intermediary’s jurisdiction, as
specified in subsection (5) of this section, governs:

(@) Acquisition of a security entitlement from the securities
intermediary;

(b) The rights and duties of the securities intermediary and
entittement holder arising out of a security entitlement;

(c) Whether the securities intermediary owes any duties to an
adverse claimant to a security entitlement; and

(d) Whether an adverse claim can be asserted against a person who
acquires a security entittement from the securities intermediary or a
person who purchases a security entittement or interest therein from an
entittement holder.

(3) The local law of the jurisdiction in which a security
certificate is located at the time of delivery governs whether an
adverse claim can be asserted against a person to whom the security
certificate is delivered.

(4) "Issuer’s jurisdiction” means the jurisdiction under which the
issuer of the security is organized or, if permitted by the law of that
jurisdiction, the law of another jurisdiction specified by the issuer.

An issuer organized under the law of this state may specify the law of
another jurisdiction as the law governing the matters specified in
subsection (1) (b) through (e) of this section.

(5) The following rules determine a "securities intermediary’s
jurisdiction” for purposes of this section:

(@) If an agreement between the securities intermediary and its
entitlement holder specifies that it is governed by the law of a
particular  jurisdiction, that jurisdiction is the securities
intermediary’s jurisdiction.

(b) If an agreement between the securities intermediary and its
entittement holder does not specify the governing law as provided in
(a) of this subsection, but expressly specifies that the securities
account is maintained at an office in a particular jurisdiction, that
jurisdiction is the securities intermediary’s jurisdiction.

(c) If an agreement between the securities intermediary and its
entitlement holder does not specify a jurisdiction as provided in (a)
or (b) of this subsection, the securities intermediary’s jurisdiction
is the jurisdiction in which is located the office identified in an
account statement as the office serving the entitlement holder’s
account.
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(d) If an agreement between the securities intermediary and its
entitlement holder does not specify a jurisdiction as provided in (a)
or (b) of this subsection and an account statement does not identify an
office serving the entitlement holder's account as provided in (c) of
this subsection, the securities intermediary’s jurisdiction is the
jurisdiction in which is located the chief executive office of the
securities intermediary.

(6) A securities intermediary’s jurisdiction is not determined by
the physical location of certificates representing financial assets, or
by the jurisdiction in which is organized the issuer of the financial
asset with respect to which an entitlement holder has a security
entitlement, or by the location of facilities for data processing or
other recordkeeping concerning the account.

NEW SECTION. Sec. 11. A new section is added to Title 62A RCW, to

be codified as RCW 62A.8-111, to read as follows:

CLEARING CORPORATION RULES. A rule adopted by a clearing

corporation governing rights and obligations among the clearing
corporation and its participants in the clearing corporation is
effective even if the rule conflicts with this Title and affects
another party who does not consent to the rule.

NEW SECTION. Sec. 12. A new section is added to Title 62A RCW, to

be codified as RCW 62A.8-112, to read as follows:

CREDITOR’'S LEGAL PROCESS. (1) The interest of a debtor
certificated security may be reached by a creditor only by actual
seizure of the security certificate by the officer making the
attachment or levy, except as otherwise provided in subsection (4) of
this section. However, a certificated security for which the
certificate has been surrendered to the issuer may be reached by a
creditor by legal process upon the issuer.

(2) The interest of a debtor in an uncertificated security may be
reached by a creditor only by legal process upon the issuer at its
chief executive office in the United States, except as otherwise
provided in subsection (4) of this section.

(3) The interest of a debtor in a security entittement may be
reached by a creditor only by legal process upon the securities
intermediary with whom the debtor’'s securities account is maintained,
except as otherwise provided in subsection (4) of this section.
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(4) The interest of a debtor in a certificated security for which
the certificate is in the possession of a secured party, or in an
uncertificated security registered in the name of a secured party, or
a security entittement maintained in the name of a secured party, may
be reached by a creditor by legal process upon the secured party.

(5) A creditor whose debtor is the owner of a certificated
security, uncertificated security, or security entitlement is entitled
to aid from a court of competent jurisdiction, by injunction or
otherwise, in reaching the certificated security, uncertificated
security, or security entitlement or in satisfying the claim by means
allowed at law or in equity in regard to property that cannot readily
be reached by other legal process.

NEW SECTION. Sec. 13. A new section is added to Title 62A RCW, to

be codified as RCW 62A.8-113, to read as follows:

STATUTE OF FRAUDS INAPPLICABLE. A contract or modification of a

contract for the sale or purchase of a security is enforceable whether
or not there is a writing signed or record authenticated by a party
against whom enforcement is sought, even if the contract or
modification is not capable of performance within one year of its
making.

NEW SECTION. Sec. 14. A new section is added to Title 62A RCW, to

be codified as RCW 62A.8-114, to read as follows:

EVIDENTIARY RULES CONCERNING CERTIFICATED SECURITIES.

following rules apply in an action on a certificated security against
the issuer:

(1) Unless specifically denied in the pleadings, each signature on
a security certificate or in a necessary indorsement is admitted.

(2) If the effectiveness of a signature is put in issue, the burden
of establishing effectiveness is on the party claiming under the
signature, but the signature is presumed to be genuine or authorized.

(3) If signatures on a security certificate are admitted or
established, production of the certificate entitles a holder to recover
on it unless the defendant establishes a defense or a defect going to
the validity of the security.

(4) If it is shown that a defense or defect exists, the plaintiff
has the burden of establishing that the plaintiff or some person under
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whom the plaintiff claims is a person against whom the defense or
defect cannot be asserted.

NEW SECTION. Sec. 15. A new section is added to Title 62A RCW, to
be codified as RCW 62A.8-115, to read as follows:

SECURITIES INTERMEDIARY AND OTHERS NOT LIABLE TO ADVERSE CLAIMANT.
A securities intermediary that has transferred a financial asset
pursuant to an effective entittement order, or a broker or other agent
or bailee that has dealt with a financial asset at the direction of its
customer or principal, is not liable to a person having an adverse
claim to the financial asset, unless the securities intermediary, or
broker or other agent or bailee:

(1) Took the action after it had been served with an injunction,
restraining order, or other legal process enjoining it from doing so,
issued by a court of competent jurisdiction, and had a reasonable
opportunity to act on the injunction, restraining order, or other legal
process; or

(2) Acted in collusion with the wrongdoer in violating the rights
of the adverse claimant; or

(3) In the case of a security certificate that has been stolen,
acted with notice of the adverse claim.

NEW SECTION. Sec. 16. A new section is added to Title 62A RCW, to
be codified as RCW 62A.8-116, to read as follows:

SECURITIES INTERMEDIARY AS PURCHASER FOR VALUE. A securities
intermediary that receives a financial asset and establishes a security
entitlement to the financial asset in favor of an entitlement holder is
a purchaser for value of the financial asset. A securities
intermediary that acquires a security entitlement to a financial asset
from another securities intermediary acquires the security entitlement
for value if the securities intermediary acquiring the security
entittement establishes a security entittement to the financial asset
in favor of an entitlement holder.

PART 2
ISSUE((--}» AND___ ISSUER
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Sec. 17. RCW 62A.8-201 and 1986 ¢ 3 5 s 8 are each amended to read
as follows:

(("HSSUER(("). — (1) With respect to an ___ obligation((s)) oa or a
defense((s))-to a security, an ___"issuer" includes a person ((who)) that—

(@) P_laces or authorizes the placing of ((his)) its — ____name on a
((certificated))—seeurity (((otherwise))—eertiicate;—other than as
authenticating trustee, registrar, transfer agent, or the like(())), - _to
evidence ((that—t—+represents)—a—share, participation, or other
interest in ((his)) #s— ____ property or in an enterprise, or to evidence
((his})- its ___ duty to perform an obligation represented by the
((certiicated—seecurity)y)—eertificate ;

(b) C.reates a_  share((s); participation((s)), — _ or other
interest((s)) -in  ((his)) its— ____ property or in an enterprise, _ or
undertakes an__  obligation((s)), —((which -shares;,—participatiohRsS————
terests,—or—eobligations—arep)—that- Is _an uncertificated
((seeurities)y)—security ;

(c) D_irectly or indirectly creates a _ fractional interest((s)) in —

((hish-its ____ rights or property, ((which)) -#Hthe- fractional interest((s —
are)) is__  represented by ((certificated—seeurities)—a—seeurity
certificate ; or

(d) B_ecomes responsible for, _ or in place of ((any ether),—anether
person described as an issuer in this section.

(2) With respect to an ___ obligation((s)) oen or defense((s)) to a—
security, a guarantor is an issuer to the extent of ((his)) its —
guaranty, whether or not ((his)) #Hs— ____ oObligation is noted on a

((certif I : : ” I iy
sent—pursuantto—RCEW—62A-8-408))—security _certificate

(3) With respect to registration of a _ transfer, ((pledge;—er

release—(Part—4—of—this—Article),—)issuer{)) means a person on

whose behalf transfer books are maintained.

Sec. 18. RCW 62A.8-202 and 1986 ¢ 3 5 s 9 are each amended to read
as follows:

ISSUER’'S RESPONSIBILITY AND DEFENSES; NOTICE OF DEFECT OR DEFENSE.

(1) Even against a purchaser for value and without notice, the terms of
a certificated security include((: —

p. 21 SSB 5335.SL
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Fhis—subsection))—terms_stated on the certificate and terms made

part of the security by reference on the certificate to another

instrument, indenture, or document or to a constitution, statute,

ordinance, rule, reqgulation, order, or the like, to the extent the

terms referred to do not conflict with terms stated on the certificate.

A reference under this subsection does not of itself charge a purchaser

for value with notice of a defect going to the validity of the

security, even if the certificate expressly states that a person

accepting it admits notice. The terms of an uncertificated security

include those stated in any instrument, indenture, or document or in a

constitution, statute, ordinance, rule, regulation, order, or the like,

pursuant to which the security is issued.
(2) The following rules apply if an issuer asserts that a security

is not valid:
(@) A security other than one issued by a government

or

governmental subdivision, agency, or instrumentality, even though

issued with a defect going to its validity, is valid in the hands of a

SSB 5335.SL p. 22
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purchaser for value and without notice of the particular defect unless
the defect involves a violation of a constitutional provision. In that
case, the security is valid in the hands of a purchaser for value and
without notice of the defect, other than one who takes by original
issue.

(b) Subsection (2)(a) of this section applies to an issuer that is
a government or governmental subdivision, agency,_ or ((uniph)—
instrumentality only if ((eithep)—there has been substantial

compliance with the legal requirements governing the issue or the
issuer has received a substantial consideration for the issue as a
whole or for the particular security and a stated purpose of the issue
is one for which the issuer has power to borrow money or issue the
security.
(3) Except as otherwise provided in ((the —ease—ef—<certain——
whautherized—sighatures—(H)RCW 62A.8-205(())), lack ef genuineness of
a certificated security ((or an initial—transaction—statement)—is—a——

complete defense, even against a purchaser for value and without
notice.

(4) All other defenses of the issuer of a ((certificated —er
wheertificated))}—-security, including nondelivery and conditional
delivery of a certificated security, are ineffective against a
purchaser for value who has taken the certificated security without
notice of the particular defense.

(5) ((Nothirg—n)—F—  _his section ((shall-be—eenstrued—te))—does—hot
affect the right of a party to cancel a contract for a security "when,
as and if issued" or ((a)) "when distributed” ((contract to caneel-the
eontracth)—in the event of a material change in the character of the
security that is the subject of the contract or in the plan or
arrangement pursuant to which the security is to be issued or
distributed.

(6) If a security is held by a securities intermediary against whom
an_entitlement holder has a security entitlement with respect to the
security, the issuer may not assert any defense that the issuer could
not assert if the entitlement holder held the security directly.

Sec. 19. RCW 62A.8-203 and 1986 ¢ 35 s 10 are each amended to read
as follows:

STALENESS AS NOTICE OF DEFECT{S)) OR DEFENSE(S)). (((B))-After
an act or event, other than a call that has been revoked, creating a

p