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HOUSE BI LL 3016

State of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on

By Representatives Lantz, Tal cott, Cooper, Ogden, Col e, Chopp, Kessler,
Ei ckmeyer, Anderson, Wl fe, Regala, Butler, Dunshee, Gonmbosky, Morris
and Kast ama

Read first time 01/27/98. Referred to Conmmttee on Transportation
Pol i cy & Budget.

AN ACT Relating to public-private transportation project
agreenents; and anmendi ng RCW 47. 46. 040.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWA47.46.040 and 1995 2nd sp.s. ¢ 19 s 3 are each anended
to read as foll ows:

(1) Al projects designed, constructed, and operated under this
authority must conply with all applicable rules and statutes in
exi stence at the tinme the agreenent is executed, including but not
limted to the following provisions: Chapter 39.12 RCW this title,
RCW41. 06. 380, chapter 47.64 RCW RCW49. 60. 180, and 49 C F. R Part 21.

(2) The secretary or a designee shall consult wth |egal,
financi al, and other experts within and outside state governnent in the
negoti ati on and devel opnent of the agreenents.

(3) Agreenents shall provide for private ownership of the projects
during the construction period. After conpletion and final acceptance
of each project or discrete segnent thereof, the agreenent shall
provide for state ownership of the transportation systens and
facilities and lease to the private entity unless the state elects to
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provi de for ownership of the facility by the private entity during the
termof the agreenent.

The state shall |ease each of the denonstration projects, or
applicable project segnents, to the private entities for operating
purposes for up to fifty years.

(4) The departnment nmay exercise any power possessed by it to
facilitate the devel opnent, construction, financing operation, and
mai nt enance of transportation projects under this chapter. Agreenents
for mai ntenance services entered into under this section shall provide
for full reinbursenent for services rendered by the departnent or other
stat e agenci es. Agreenents for police services for projects, involving
state hi ghway routes, devel oped under agreenents shall be entered into
with the Washington state patrol. The agreenent for police services
shall provide that the state patrol will be reinbursed for costs on a
conparable basis with the costs incurred for conparable service on
ot her state highway routes. The departnent may provide services for
which it is reinbursed, including but not limted to prelimnary
pl anni ng, environnmental certification, and prelimnary design of the
denonstrati on projects.

(5) The pl ans and specifications for each project constructed under
this section shall conply with the departnent’s standards for state
projects. Afacility constructed by and | eased to a private entity is
deened to be a part of the state highway system for purposes of
identification, maintenance, and enforcenent of traffic laws and for
t he purposes of applicable sections of this title. Upon reversion of
the facility to the state, the project nust neet all applicable state
standards. Agreenents shall address responsibility for reconstruction
or renovations that are required in order for a facility to neet all
appl i cabl e state standards upon reversion of the facility to the state.

(6) For the purpose of facilitating these projects and to assi st
the private entity in the financing, developnent, construction, and
operation of the transportation systens and facilities, the agreenents
may i nclude provisions for the departnent to exercise its authority,
including the lease of facilities, rights of way, and airspace,
exerci se of the power of em nent domain, granting of devel opment rights
and opportunities, granting of necessary easenents and rights of
access, issuance of permts and other authorizations, protection from
conpetition, renedies in the event of default of either of the parties,
granting of contractual and real property rights, liability during
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construction and the term of the |ease, authority to negotiate
acquisition of rights of way in excess of appraised value, and any
ot her provision deened necessary by the secretary.

(7) The agreenents entered into under this section may include
provi sions authorizing the state to grant necessary easenents and | ease
to a private entity existing rights of way or rights of way
subsequent |y acquired with public or private financing. The agreenents
may al so include provisions to lease to the entity airspace above or
bel ow the right of way associated or to be associated with the private
entity’'s transportation facility. |In consideration for the reversion
rights in these privately constructed facilities, the departnment may
negoti ate a charge for the | ease of airspace rights during the term of
the agreenent for a period not to exceed fifty years. |If, after the
expiration of this period, the departnment continues to |ease these
airspace rights to the private entity, it shall do so only at fair
mar ket val ue. The agreenent may al so provide the private entity the
right of first refusal to undertake projects utilizing airspace owned
by the state in the vicinity of the public-private project.

(8) Agreenments under this section may include any contractua
provision that is necessary to protect the project revenues required to
repay the costs incurred to study, plan, design, finance, acquire,
build, install, operate, enforce laws, and nmaintain toll highways,
bridges, and tunnels and which wll not wunreasonably inhibit or
prohi bit the devel opnment of additional public transportation systens
and facilities. Agreenents under this section nust include expansion
capacity for alternative nodes of travel other than private notor
vehicles, and nust provide that the operating entity will structure the
tolls and user charges to provide an incentive for conmmuter ride
shari ng. Agreenents under this section nust provide that they are
contingent upon a legislative appropriation concurrent with project

construction that wll include the public-private project within a
| arger project by the departnent to relieve general congestion in the
surrounding area, and will include without limtation a nmultinboda

approach to this problem Agreenents under this section nust secure
and maintain liability insurance coverage in anpbunts appropriate to
protect the project’s viability and may address state i ndemification
of the private entity for design and construction liability where the
state has approved rel evant design and construction plans. Agreenents
under this section nust provide that the state is not responsible for
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the project if the private entity ceases work on or involvenent with
t he project.

(9) Agreenents shall include a process that provides for public
i nvol venent in decision making with respect to the devel opnent of the
proj ects.

(10)(a) In carrying out the public invol venent process required in
subsection (9) of this section, the private entity shall proactively
seek public participation through a process appropriate to the
characteristics of the project that assesses and denonstrates public
support anong: Users of the project, residents of communities in the
vicinity of the project, and residents of comunities inpacted by the
proj ect .

(b) The private entity shall conduct a conprehensive public
i nvol venent process that provides, periodically throughout the
devel opnment and i npl enentation of the project, users and residents of
communities in the affected project area an opportunity to conment upon
key issues regarding the project including, but not limted to: (i)
Alternative sizes and scopes; (ii) design; (iii) environnental
assessnent; (iv) right of way and access plans; (v) traffic inpacts;
(vi) tolling or user fee strategies and tolling or user fee ranges;
(vii) project <cost; (viii) -construction inpacts; (ix) facility
operation; and (x) any other salient characteristics.

(c) If the affected project area has not been defined, the private
entity shall define the affected project area by conducting, at a
mnimum (i) A conparison of the estimted percentage of residents of
communities in the vicinity of the project and in other conmunities
i npacted by the project who could be subject to tolls or user fees and
the estimated percentage of other users and transient traffic that
could be subject to tolls or user fees; (ii) an analysis of the
anticipated traffic diversion patterns; (iii) an analysis of the
potential econom c inpact resulting from proposed toll rates or user
fee rates inposed on residents, comercial traffic, and commerci al
entities in comunities inthe vicinity of and i npacted by the project;
(itv) an analysis of the economc inpact of tolls or user fees on the
price of goods and services generally; and (v) an analysis of the
rel ati onship of the project to state transportati on needs and benefits.

The agreenent may require an advisory vote by wusers of and
residents in the affected project area.
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(d) In seeking public participation, the private entity shall
establish a local involvenment commttee or commttees conprised of
residents of the affected project area, individuals who represent
cities and counties in the affected project area, organizations fornmed
to support or oppose the project, if such organi zations exist, and
users of the project. The private entity shall, at a mninm
establish a commttee as required under the specifications of RCW
47.46.030((€5))) (B)(b) (ii) and (iii) and appointnents to such
commttee shall be made no later than thirty days after the project
area i s defined.

(e) Local involvenent conmttees shall act in an advisory capacity
to the departnment and the private entity on all issues related to the
devel opment and inplenmentation of the public involvenent process
establ i shed under this section.

(f) The departnment and the private entity shall provide the
| egi sl ative transportation conmttee and |ocal involvenent commttees
Wi th progress reports on the status of the public involvenent process
including the results of an advisory vote, if any occurs.

(11) Nothing in this chapter limts the right of the secretary and
his or her agents to render such advice and to nake such
recomendations as they deemto be in the best interests of the state
and the public.

~-- END ---
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