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S-0750.1

SENATE BI LL 5273

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on
By Senators Morton, Fraser, Swecker, Prentice, Strannigan and Haugen

Read first tinme 01/21/97. Referred to Commttee on Agriculture &
Envi ronnent .

AN ACT Relating to conpensatory mtigation; and adding a new
chapter to Title 90 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that the state |acks
a central policy relating tothe mtigation of habitat for necessary or
unavoi dabl e devel opnent. This causes devel opnent proposals that rely
upon advanced conpensatory mtigation or off-site mtigation to take an
unreasonably long period of tinme to develop and inplenent and to be
subject to a great deal of regulatory and permtting uncertainty.

The legislature further finds that mtigation for wetlands and
aquatic habitats can be nost beneficial for the resource if it is
pl anned before the project’s environnental i npacts. Advanced
conpensatory mtigation and off-site mtigation are approaches to
providing habitat conpensation that offer benefits for natural
resources while reducing permtting delays and uncertainty. These
resource benefits result from early inplenentation of habitat
i nprovenent actions and fromincreased flexibility to address habitat
froma | andscape, watershed, or bay-w de perspective. This approach
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al so of fers opportunities to increase biological functions by comnbi ni ng
or connecting habitats into blocks of l|arger size or conplexity.

The purpose of this chapter is to encourage, as an option, advanced
conpensatory mtigation and off-site mtigation where it is deened
appropriate and beneficial for resources, and for accommobdating
necessary or unavoi dable developnent in sensitive habitat areas.
Public infrastructure projects, in particular, could benefit fromthis
type of option.

Thi s chapter does not require the project proponent to use advanced
conpensatory mtigation or off-site mtigation or changes a project
proponent’s opportunity to pursue project-specific mtigation proposals
outside of the context of a devel opnent plan.

The | egislature encourages |ocal governnents to accommodate the
goals of sections 1 through 3 of this act. It is the intent of the
| egi sl ature that each mitigation plan be consistent with plans adopted
under the growth managenent act, chapter 36. 70A RCW and the shoreline
managenent act, chapter 90.58 RCW and | ocal governnents are encouraged
to incorporate the goals of this chapter into their devel opnent
regul ations and critical area ordi nances.

NEW SECTI O\ Sec. 2. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Advanced conpensatory mtigation" means provi di ng conpensatory
mtigation in advance of known, unavoidable inpacts of planned
devel opnent projects described in a devel opnent pl an.

(2) "Conpensatory mtigation" neans the restoration, creation,
enhancenent, or, in exceptional circunstances, preservation of upl ands,
wet | ands, or other aquatic resources for the purposes of conpensating
for unavoi dabl e adverse inpacts that remain after all appropriate and
practi cabl e avoi dance and m ni m zati on has been achi eved.

(3) "Developnment plan"™ neans a plan devel oped through joint
di scussi ons between a project proponent and environnental regulatory
agenci es that | eads to a docunent or set of docunents that describes a
pl an of devel opnent and the mtigation that acconpani es the plan.

(4) "Mtigation" nmeans sequentially avoiding inpacts, mnimzing
i npacts, and conpensating for remaining unavoi dabl e i npacts.

(5 "Mtigation plan" neans an el enent of a devel opnent plan that
descri bes the unavoi dabl e wetland or aquatic resource inpacts of the
proposed devel opnent, and the proposed conpensatory mtigation for
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those inmpacts. It may include a nenorandum of agreenent with an agency
or agenci es.

(6) "Plan proponent” nmeans a public or private entity responsible
for preparing a devel opnent plan.

(7) "Watershed" neans an area identified as a state of Washi ngton
wat er resource i nventory area under WAC 173-500-040 as it exists on the
effective date of this act.

NEW SECTION. Sec. 3. In order to inplenent a devel opnent pl an,
pl an proponents nmay propose habitat mtigation in areas away fromthe
proposed devel opnent and may propose advanced conpensatory mtigation
and off-site mtigation. The departnments of ecology and fish and
wildlife shall consider proposals that inprove the overall habitat
val ue of the watershed and accommobdate the habitat mtigati on needs of
unavoi dabl e or necessary devel opnent.

In making regulatory decisions relating to mtigation plans, the
departnents of ecology and fish and wildlife may not limt the scope of
options proposed by the project proponent to areas on or near the
project site, or to habitat types of the sane type as contai ned on the
project site. The departnents of ecology and fish and wldlife shal
fully review and give due consideration to conpensatory mtigation
proposal s, i ncludi ng advanced conpensatory mtigation proposals or off-
site mtigation proposals, that inprove or protect overall habitat
within the watershed or bay, and provide equal or better resource
functions than those that will be lost as a result of the devel opnent
pl an. The departnents of ecology and fish and wldlife are not
required to grant approval to a mtigation proposal that the
departnents find does not provide equal or better resource value within
t he wat ershed or bay.

A mtigation plan nust contain provisions that guarantee the | ong-
termviability of the created, restored, or enhanced habitat, including
assurances for protecting essential biological and hydrol ogical
functions as defined in the mtigation plan. The mtigation plan may
i nclude provisions for long-termnonitoring of the mtigation site.

A devel opnent plan nust be consistent with the | ocal conprehensive
| and use plan in counties planning under chapter 36. 70A RCW and nust
be consistent with any applicable planning process in effect for the
devel opnent area.
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NEW SECTI ON. Sec. 4. The legislature recognizes that many of the
aquatic areas of the state contain levels of pollution in the sedinents
that require renediation through state and federal cleanup |aws and
prograns such as the state nodel toxics control act, chapter 70.105D
RCW or the federal conprehensive environnmental response, conpensation
and liability act (42 U S.C. Sec. 9601 et seq.). Wen cleanup actions
are undertaken in aquatic areas, the habitat function of the aquatic
area is substantially inproved. For this reason it is the policy of
the state to not require habitat mtigation for sedi nent dredging or
capping actions that result in a cleaner aquatic environnent.

NEWSECTION. Sec. 5. (1) In nmaking regul atory decisions relating
to habitat mtigation, the departnment of ecology shall follow the
general policies of sections 1 through 4 of this act.

(2) If the departnent of ecology receives multiple requests for
review of mtigation plans, the departnent may schedule its revi ew of
t hese proposals to conformto avail abl e budgetary resources. In order
to expedite this process if staffing resources are unavail able, the
departnment may devel op an agreenment that allows the project proponent
to fund a position or partial position within the departnent to review
t he proposal .

(3) A person may appeal a departnent of ecol ogy deci sion under this
chapter to the hydraulic appeal s board.

NEWSECTION. Sec. 6. (1) In nmaking regul atory decisions relating
to habitat mtigation, the departnment of fish and wildlife shall follow
the general policies of sections 1 through 4 of this act.

(2) If the departnment of fish and wldlife receives multiple
requests for review of mtigation plans, the departnent may schedul e
its review of these proposals to conform to available budgetary
resour ces. In order to expedite the review process if staffing
resources are unavail abl e, the departnent may devel op an agreenent that
allows the project proponent to fund a position or partial position
within the departnent to review the proposal

(3) A person nmay appeal a departnent of fish and wildlife decision
under this chapter to the hydraulic appeal s board.
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1 NEW SECTION. Sec. 7. Sections 1 through 6 of this act constitute
2 a new chapter in Title 90 RCW

~-- END ---
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