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SUBSTI TUTE HOUSE BI LL 1605

Passed Legislature - 1997 Regul ar Session

AS AMVENDED BY THE SENATE

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on
By House Commttee on Crimnal Justice & Corrections (originally
sponsored by Representatives Radcliff, Ballasiotes, Quall, Dunn and
Sul i van)

Read first tine 02/ 27/97.

AN ACT Rel ating to disclosure of information concerning di seases;
anmendi ng RCW 70. 24. 105 and 70. 24. 340; adding a new section to chapter
72.09 RCW adding a new section to chapter 70.48 RCW and creating new
sections.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEWSECTION. Sec. 1. (1) The legislature finds that departnent of
corrections staff and jail staff perform essential public functions
that are vital to our communities. The health and safety of these
workers is often placed in jeopardy while they perform the
responsibilities of their jobs. Therefore, the l|egislature intends
that the results of any H V tests conducted on an of fender or detainee
pursuant to RCW 70.24.340(1), 70.24.360, or 70.24.370 shall be
disclosed to the health care admnistrator or infection control
coordi nator of the departnment of corrections facility or the | ocal jai
that houses the offender or detainee. The legislature intends that
these test results also be disclosed to any corrections or jail staff
who have been substantially exposed to the bodily fluids of the
of fender or detainee when the disclosure is provided by a |icensed
heal th care provider in accordance with Washi ngton Adm ni strative Code

p. 1 SHB 1605. SL
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rules governing enployees’ occupational exposure to bloodborne
pat hogens.

(2) The legislature further finds that, through the efforts of
health care professionals and corrections staff, offenders in
departnent of corrections facilities and people detainedinlocal jails
are being encouraged to take responsibility for their health by
requesting voluntary and anonynous pretest counseling, HV testing,
posttest counseling, and Al DS counseling. The | egislature does not
intend, through this act, to mandate disclosure of the results of
vol untary and anonynous tests. The legislature intends to continue to
protect the confidential exchange of nedical information related to
voluntary and anonynous pretest counseling, HV testing, posttest
counsel ing, and AIDS counseling as provided by chapter 70.24 RCW

Sec. 2. RCW70.24.105 and 1994 ¢ 72 s 1 are each anmended to read
as follows:

(1) No person nay disclose or be conpelled to disclose the identity
of any person who has investigated, considered, or requested a test or
treatnent for a sexually transmtted di sease, except as authorized by
this chapter.

(2) No person may di scl ose or be conpelled to disclose the identity
of any person upon whom an H'V antibody test is perfornmed, or the
results of such a test, nor may the result of a test for any other
sexually transmtted disease when it is positive be disclosed. This
protection agai nst disclosure of test subject, diagnosis, or treatnment
al so applies to any information relating to diagnosis of or treatnent
for HV infection and for any other confirnmed sexually transmtted
di sease. The foll ow ng persons, however, may receive such i nformati on:

(a) The subject of the test or the subject’s legal representative
for health care decisions in accordance with RCW 7.70.065, with the
exception of such a representative of a mnor child over fourteen years
of age and ot herw se conpetent;

(b) Any person who secures a specific release of test results or
information relating to HV or confirned diagnosis of or treatnent for
any other sexually transmtted di sease executed by the subject or the
subject’s |l egal representative for health care decisions in accordance
with RCW 7.70.065, with the exception of such a representative of a
m nor child over fourteen years of age and ot herw se conpetent;

SHB 1605. SL p. 2
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(c) The state public health officer, alocal public health officer,
or the centers for disease control of the United States public health
service in accordance with reporting requirenents for a diagnosed case
of a sexually transmtted disease;

(d) A health facility or health care provider that procures,
processes, distributes, or uses: (i) A human body part, tissue, or
blood from a deceased person with respect to nedical information
regarding that person; (ii) senen, including that provided prior to
March 23, 1988, for the purpose of artificial insemnation; or (iii)
bl ood speci nens;

(e) Any state or local public health officer conducting an
i nvestigation pursuant to RCW70.24. 024, provided that such record was
obtained by neans of court ordered HV testing pursuant to RCW
70. 24. 340 or 70.24.024;

(f) A person allowed access to the record by a court order granted
after application show ng good cause therefor. I n assessing good
cause, the court shall weigh the public interest and the need for
di scl osure against the injury to the patient, to the physician-patient
rel ationship, and to the treatnment services. Upon the granting of the
order, the court, in determning the extent to which any di scl osure of
all or any part of the record of any such test is necessary, shal

i npose appropriate safeguards agai nst unauthorized disclosure. An
order authorizing disclosure shall: (i) Limt disclosure to those
parts of the patient’s record deened essential to fulfill the objective

for which the order was granted; (ii) limt disclosure to those persons
whose need for information is the basis for the order; and (iii)
i ncl ude any ot her appropriate neasures to keep disclosure to a m ni mum
for the protection of the patient, the physician-patient relationship,
and the treatnent services, including but not l[imted to the witten
statenent set forth in subsection (5) of this section

(g) Persons who, because of their behavioral interaction with the
infected individual, have been placed at risk for acquisition of a
sexually transmtted disease, as provided in RCW 70.24.022, if the
health officer or authorized representative believes that the exposed
person was unaware that a risk of di sease exposure exi sted and that the
di sclosure of the identity of the infected person is necessary;

(h) Alawenforcenment officer, fire fighter, health care provider,
health care facility staff person, departnent of correction’'s staff
person, jail staff person, or other persons as defined by the board in

p. 3 SHB 1605. SL
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rul e pursuant to RCW70. 24. 340(4), who has requested a test of a person
whose bodily fluids he or she has been substantially exposed to,
pursuant to RCW70. 24.340(4), if a state or |ocal public health officer
perforns the test;

(i) dainms managenent personnel enployed by or associated with an
i nsurer, health care service contractor, health nai ntenance
organi zation, self-funded health plan, state-adm nistered health care
clains payer, or any other payer of health care clains where such
di sclosure is to be used solely for the pronpt and accurate eval uation
and payment of nedical or related clains. Information released under
this subsection shall be confidential and shall not be released or
avai l able to persons who are not involved in handling or determ ning
medi cal cl ai ns paynent; and

(j) A departnment of social and health services worker, a child
pl aci ng agency worker, or a guardian ad litem who is responsible for
making or reviewing placenent or case-planning decisions or
recommendations to the court regarding a child, who is less than
fourteen years of age, has a sexually transmtted disease, and is in
the custody of the departnent of social and health services or a
Iicensed child placing agency; this information may al so be recei ved by
a person responsi ble for providing residential care for such a child
when the departnent of social and health services or a licensed child
pl aci ng agency determnes that it is necessary for the provision of
child care services.

(3) No person to whom the results of a test for a sexually
transmtted di sease have been discl osed pursuant to subsection (2) of
this section may di sclose the test results to another person except as
aut hori zed by that subsection.

(4) The release of sexually transmtted disease information
regarding an offender or detained person, except as provided in
subsection (2)(e) of this section, shall be governed as foll ows:

(a) The sexually transmtted disease status of a departnent of
corrections of fender who has had a mandatory test conducted pursuant to
RCW 70. 24. 340(1), 70.24.360, or 70.24.370 shall be nade avail abl e by
departnment of corrections health care providers and | ocal public health

officers to ((a)) the departnent of corrections ((superintendent—or
admnt-strater—as—neecessary)) health care admnistrator or infection

control coordinator of the facility in which the offender is housed.
The i nformati on nade available to the health care admi nistrator or the

SHB 1605. SL p. 4
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infection control coordinator under this subsection (4)(a) shall be
used only for disease prevention or control and for protection of the
safety and security of the staff, offenders, and the public. The
information may be submtted to transporting officers and receiving
facilities, including facilities that are not under the departnent of
((eerreetion—s)) corrections’ jurisdiction according to the provisions
of (d) and (e) of this subsection.

(b) The sexually transmtted di sease status of a person detained in
a jail who has had a nmandatary test conducted pursuant to RCW
70.24.340(1), 70.24.360, or 70.24.370 shall be made avail able by the
| ocal public health officer to a jail ((admnistrater—as—necessary))
health care admnistrator or infection control coordinator. The
informati on nade available to a health care adm nistrator under this
subsection (4)(b) shall be used only for di sease prevention or control
and for protection of the safety and security of the staff, offenders,
det ai nees, and the public. The information may be submtted to
transporting officers and receiving facilities according to the
provisions of (d) and (e) of this subsection.

(c) Information regarding ((a—-¢departrent—of——corrections
offender-s)) the sexually transnitted di sease status of an offender or
det ai ned person is confidential and may be di scl osed by a correctional
((superintendent—or)) health care admnistrator or infection contro
coordinator or local jail health care admnistrator or infection
control coordinator only as necessary for di sease prevention or control
and for protection of the safety and security of the staff, offenders,
and the public. Unaut hori zed disclosure of this information to any
person may result in disciplinary action, in addition to the penalties
prescribed in RCW70. 24. 080 or any ot her penalties as may be prescri bed
by | aw.

(d) Notwi thstanding the limtations on disclosure containedin (a),
(b), and (c) of this subsection, whenever any nenber of a jail staff or
departnment of corrections staff has been substantially exposed to the
bodily fluids of an offender or detained person, then the results of
any tests conducted pursuant to RCW 70.24.340(1), 70.24.360, or
70.24.370, shall be imediately disclosed to the staff person in
accordance with the Washington Adm nistrative Code rules governing
enpl oyees’ occupational exposure to bl oodborne pathogens. Disclosure
nust be acconpanied by appropriate counseling for the staff nenber,
including information regarding followup testing and treatnent.
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Di scl osure shall also include notice that subsequent disclosure of the

information in violation of this chapter or use of the information to

harass or discrinnate agai nst the offender or detainee may result in

disciplinary action, in addition to the penalties prescribed in RCW

70.24.080, and inposition of other penalties prescribed by |aw

(e) The staff nmenber shall al so be i nformed whet her the of f ender or
det ai ned person had any other communi cable disease, as defined in

section 4(3) of this act, when the staff person was substantially

exposed to the offender’s or detainee’'s bodily fluids.

(f) The test results of voluntary and anonynous H V testing or Hl V-
related condition may not be disclosed to a staff person except as

provi ded in subsection (2)(h) of this section and RCW70.24.340(4). A

health care adm nistrator or infection control coordi nator may provi de

the staff nenber with i nformati on about howto obtain the offender’s or

detainee’s test results under subsection (2)(h) of this section and RCW

70. 24. 340(4) .

(5) Whenever disclosure is nade pursuant to this section, except
for subsections (2)(a) and (6) of this section, it shall be acconpani ed
by a statenent in witing which includes the follow ng or substantially
simlar |anguage: "This information has been disclosed to you from
records whose confidentiality is protected by state |aw. State | aw
prohi bits you from making any further disclosure of it wthout the
specific witten consent of the person to whom it pertains, or as
otherwi se permtted by state |aw A general authorization for the
rel ease of nedical or other information is NOI sufficient for this
purpose."” An oral disclosure shall be acconpanied or followed by such
a notice within ten days.

(6) The requirements of this section shall not apply to the
customary methods utilized for the exchange of nedical information
anong health care providers in order to provide health care services to
the patient, nor shall they apply within health care facilities where
there is a need for access to confidential nedical information to
fulfill professional duties.

(7) Upon request of the victim disclosure of test results under
this section to victinms of sexual offenses under chapter 9A 44 RCW

shall be made if the result is negative or positive. The county
prosecuting attorney shall notify the victim of the right to such
di scl osure. Such disclosure shall be acconpanied by appropriate

counseling, including information regarding foll owup testing.

SHB 1605. SL p. 6
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Sec. 3. RCW 70. 24. 340 and 1988 c¢ 206 s 703 are each anended to
read as foll ows:

(1) Local health departnents authorized under this chapter shal
conduct or cause to be conducted pretest counseling, HV testing, and
posttest counseling of all persons:

(a) Convicted of a sexual offense under chapter 9A 44 RCW

(b) Convicted of prostitution or offenses relating to prostitution
under chapter 9A. 88 RCW or

(c) Convicted of drug of fenses under chapter 69.50 RCWif the court
determnes at the tinme of conviction that the related drug offense is
one associated with the use of hypoderm c needl es.

(2) Such testing shall be conducted as soon as possible after
sentencing and shall be so ordered by the sentencing judge.

(3) This section applies only to offenses commtted after March 23,
1988.

(4) Alawenforcenment officer, fire fighter, health care provider,
health care facility staff person, departnent of corrections’ staff
person, jail staff person, or other categories of enpl oynent determ ned
by the board in rule to be at risk of substantial exposure to HV, who
has experienced a substantial exposure to another person’s bodily
fluids in the course of his or her enploynent, may request a state or
| ocal public health officer to order pretest counseling, HV testing,
and posttest counseling for the person whose bodily fluids he or she
has been exposed to. If the state or local public health officer
refuses to order counseling and testing under this subsection, the
person who nmade the request may petition the superior court for a
hearing to determ ne whether an order shall be issued. The hearing on
the petition shall be held wthin seventy-two hours of filing the
petition, exclusive of Saturdays, Sundays, and holidays. The standard
of review to determine whether the public health officer shall be
required to issue the order is whether substantial exposure occurred
and whet her that exposure presents a possible risk of transm ssion of
the HV virus as defined by the board by rule. Upon conclusion of the
hearing, the court shall issue the appropriate order.

The person who is subject to the state or local public health
officer’s order to receive counseling and testing shall be given
witten notice of the order pronptly, personally, and confidentially,
stating the grounds and provisions of the order, including the factual
basis therefor. |If the person who is subject to the order refuses to

p. 7 SHB 1605. SL
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conply, the state or l|ocal public health officer may petition the
superior court for a hearing. The hearing on the petition shall be
held within seventy-two hours of filing the petition, exclusive of
Sat urdays, Sundays, and holidays. The standard of review for the order
is whether substantial exposure occurred and whether that exposure
presents a possible risk of transm ssion of the H 'V virus as defined by
the board by rule. Upon conclusion of the hearing, the court shal

i ssue the appropriate order.

The state or local public health officer shall perform counseling
and testing under this subsection if he or she finds that the exposure
was substantial and presents a possible risk as defined by the board of
health by rule or if he or she is ordered to do so by a court.

The counseling and testing required under this subsection shall be
conpleted as soon as possible after the substantial exposure or after
an order is issued by a court, but shall begin not |later than seventy-
two hours after the substantial exposure or an order is issued by the
court.

NEW SECTION. Sec. 4. A new section is added to chapter 72.09 RCW
to read as foll ows:

(1) The departnment shall develop and inplenment policies and
procedures for the wuniform distribution of communicable disease
prevention guidelines to all corrections staff who, in the course of
their regularly assigned job responsibilities, may conme within close
physi cal proximty to offenders with communi cabl e di seases.

(2) The guidelines shall identify special precautions necessary to
reduce the risk of transm ssion of communi cabl e di seases.

(3) For the purposes of this section, "comuni cabl e di sease" neans
sexually transmtted diseases, as defined in RCW 70.24.017, diseases
caused by bl oodborne pathogens, or any other illness caused by an
i nfectious agent that can be transmitted from one person, aninmal, or
object to another person by direct or indirect mnmeans including
transm ssion via an internmedi ate host or vector, food, water, or air.

NEW SECTION. Sec. 5. A new section is added to chapter 70.48 RCW
to read as foll ows:

(1) Local jail adm nistrators shall devel op and i npl enent policies
and procedures for the uniform distribution of communicable disease
prevention guidelines to all jail staff who, in the course of their

SHB 1605. SL p. 8
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regul arly assigned job responsibilities, may come within cl ose physical
proximty to offenders or detainees with comruni cabl e di seases.

(2) The guidelines shall identify special precautions necessary to
reduce the risk of transm ssion of communi cabl e di seases.

(3) For the purposes of this section, "comruni cabl e di sease" neans
a sexually transmtted di sease, as defined in RCW 70. 24. 017, diseases
caused by bl oodborne pathogens, or any other illness caused by an
i nfectious agent that can be transmitted from one person, animal, or
object to another person by direct or indirect mnmeans including
transm ssion via an internedi ate host or vector, food, water, or air.

NEW SECTI ON. Sec. 6. The departnent of health and the departnent
of corrections shall each adopt rules to inplenent this act. The
departnment of health and the departnent of corrections shall also
report to the legislature by January 1, 1998, on the following: (1)
Changes made in rules and departnment of corrections and |local jai
policies and procedures to inplenment this act; and (2) a summary of the
nunber of times and the circunstances wunder which individual

corrections staff and jail staff nenbers were infornmed that a
particul ar of fender or detainee had a sexually transmtted di sease or
ot her comuni cabl e disease. The departnent of health and the
depart nment of corrections shall cooperate wth | ocal j ail

adm nistrators to obtain the information fromlocal jail admnistrators
that is necessary to conply with this section

Passed the House April 26, 1997.

Passed the Senate April 24, 1997.

Approved by the Governor May 13, 1997.

Filed in OOfice of Secretary of State May 13, 1997.
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