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SUBSTI TUTE SENATE BI LL 6136

Passed Legislature - 1998 Regul ar Session
St ate of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on

By Senate Commttee on Human Services & Corrections (originally
sponsored by Senators Oke and Long)

Read first tinme 02/ 06/ 98.

AN ACT Rel ating to drug of fenses i n background checks; anmendi ng RCW
43.43. 830, 43.43.834, and 43.43.842; and adding a new section to
chapter 43.43 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW43.43.830 and 1996 ¢ 178 s 12 are each anended to read
as follows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout RCW 43.43.830 through 43. 43. 840.

(1) "Applicant" neans:

(a) Any prospective enployee who will or nmay have unsupervised
access to children under sixteen years of age or developnentally
di sabl ed persons or vul nerable adults during the course of his or her
enpl oynent or involvenent with the business or organization;

(b) Any prospective volunteer who wll have regularly schedul ed
unsupervised access to <children wunder sixteen years of age,
devel opnental |y disabled persons, or vulnerable adults during the
course of his or her enploynent or involvenent with the business or
or gani zati on under circunstances where such access will or may invol ve
groups of (i) five or fewer children under twelve years of age, (ii)

p. 1 SSB 6136. SL



© 00 N O Ol WDN P

W W W W W W WwWwWWwWwWwWMNDNDNDNDNMDMNDNDNDNDNMNNMDNNMNMNNMNMNNNREPRPRPPRPPRPEPRPPERPPRPRPRERPR
© 00 N O Ol WNPEFEP O O 0w NO UG WODNPEFEP O O W NO O N - O

three or fewer children between twelve and si xteen years of age, (iii)
devel opnental |y di sabl ed persons, or (iv) vul nerable adults; or

(c) Any prospective adoptive parent, as defined in RCW 26. 33. 020.

(2) "Business or organization" nmeans a business or organization
licensed in this state, any agency of the state, or other governnental
entity, that educates, trains, treats, supervises, houses, or provides
recreation to devel opnental ly di sabl ed persons, vulnerable adults, or
children under sixteen years of age, including but not limted to
public housing authorities, school districts, and educational service
districts.

(3) "Gvil adjudication" neans a specific court finding of sexual
abuse or exploitation or physical abuse in a dependency action under
RCW13.34.040 or in a donestic relations action under Title 26 RCW In
the case of vulnerable adults, civil adjudication nmeans a specific
court finding of abuse or financial exploitation in a protection
proceedi ng under chapter 74.34 RCW It does not include adm nistrative
proceedi ngs. The term"civil adjudication" is further limted to court
findings that identify as the perpetrator of the abuse a naned
i ndi vidual, over the age of eighteen years, who was a party to the
dependency or dissolution proceeding or was a respondent in a
protection proceeding in which the finding was nade and who contested
the allegation of abuse or exploitation.

(4) "Conviction record"” nmeans "conviction record"” information as
defined in RCW 10.97.030(3) relating to a crime against children or
ot her persons conmtted by either an adult or a juvenile. It does not
include a conviction for an offense that has been the subject of an
expungenent, pardon, annul nent, certificate of rehabilitation, or other
equi val ent procedure based on a finding of the rehabilitation of the
person convicted, or a conviction that has been the subject of a
par don, annul ment, or other equival ent procedure based on a finding of
i nnocence. It does include convictions for offenses for which the
def endant received a deferred or suspended sentence, unless the record
has been expunged according to | aw.

(5) "Crime agai nst children or other persons" nmeans a conviction of
any of the follow ng offenses: Aggravated nurder; first or second
degree nurder; first or second degree kidnaping; first, second, or
third degree assault; first, second, or third degree assault of a
child; first, second, or third degree rape; first, second, or third
degree rape of a child; first or second degree robbery; first degree
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arson; first degree burglary; first or second degree mansl aughter
first or second degree extortion; indecent |iberties; incest; vehicular
hom cide; first degree pronoting prostitution; comunication with a
m nor; unlawful inprisonnent; sinple assault; sexual exploitation of
mnors; first or second degree crimnal mstreatnent; child abuse or
negl ect as defined in RCW 26.44.020; first or second degree custodi al
interference; nmalicious harassnent; first, second, or third degree
child nolestation; first or second degree sexual m sconduct with a
m nor; ((H+rst—er—second—degree—+ape—of—a—-chitd;)) patronizing a
juvenile prostitute; child abandonnent; pronoting pornography; selling
or distributing erotic material to a mnor; custodial assault;
violation of child abuse restraining order; child buying or selling;
prostitution; felony i ndecent exposure; crim nal abandonnent; or any of
these crinmes as they may be renaned in the future.

(6) "Crines relating to drugs" neans a conviction of a crinme to
manuf acture, delivery, or possession with intent to manufacture or
deliver a controlled substance.

(7) "Crinmes relating to financial exploitation” means a conviction
for first, second, or third degree extortion; first, second, or third
degree theft; first or second degree robbery; forgery; or any of these
crinmes as they may be renaned in the future.

((A)) (8) "Disciplinary board final decision" means any fina
deci sion i ssued by a disciplining authority under chapter 18.130 RCWor
the secretary of the departnent of health for the foll ow ng busi nesses
or professions:

(a) Chiropractic;

(b) Dentistry;

(c) Dental hygiene;

(d) Massage;

(e) Mdw fery;

(f) Naturopat hy;

(g) Osteopathic nedicine and surgery;

(h) Physical therapy;

(1) Physicians;

(j) Practical nursing;

(k) Registered nursing; and

(1) Psychol ogy.
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"Disciplinary board final decision," for real estate brokers and
sal espersons, neans any final decision issued by the director of the
departnent of licensing for real estate brokers and sal espersons.

((8))) (9) "Unsupervised" neans not in the presence of:

(a) Another enployee or volunteer from the same business or
organi zation as the applicant; or

(b) Any relative or guardian of any of the children or
devel opnental |y disabled persons or vulnerable adults to which the
applicant has access during the course of his or her enploynent or
i nvol venent with the business or organization.

((99)) (10) "Wul nerabl e adult" neans "vul nerabl e adult" as defi ned
in chapter 74.34 RCW except that for the purposes of requesting and
recei vi ng background checks pursuant to RCW 43.43.832, it shall also
i ncl ude adults of any age who | ack the functional, nental, or physical
ability to care for thensel ves.

((£28)y)) (11) "Financial exploitation®™ neans the illegal or
i nproper use of a vulnerable adult or that adult’s resources for
anot her person’s profit or advantage.

((H)) (12) "Agency" neans any person, firm partnershinp,
associ ation, corporation, or facility which receives, provi des services
to, houses or otherw se cares for vul nerable adults.

NEW SECTION. Sec. 2. A new section is added to chapter 43.43 RCW
to read as foll ows:

For purposes of background checks, convictions for crines relating
to drugs may be used as a tool for investigation and may be used for
any deci sion regarding the person’s suitability for a position in which
the person may have unsupervised access to children or vulnerable
adul t s.

Sec. 3. RCW43.43.834 and 1990 ¢ 3 s 1103 are each anended to read
as follows:

(1) A business or organization shall not nmake an inquiry to the
Washi ngton state patrol under RCW43. 43. 832 or an equivalent inquiry to
a federal |aw enforcenent agency unless the business or organi zation
has notified the applicant who has been offered a position as an
enpl oyee or volunteer, that an inquiry may be nade.
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(2) A business or organization shall require each applicant to
di sclose to the business or organization whether the applicant has
been:

(a) Convicted of any crine against children or other persons;

(b) Convicted of crines relating to financial exploitation if the
victimwas a vul nerabl e adul t;

(c) Convicted of crinmes related to drugs as defined in RCW
43. 43. 830;

(d) Found in any dependency action under RCW 13.34.040 to have
sexual |y assaulted or exploited any m nor or to have physically abused
any m nor;

((€))) (e) Found by a court in a donestic relations proceeding
under Title 26 RCWto have sexual |y abused or exploited any m nor or to
have physically abused any m nor;

((€e))) (f) Found in any disciplinary board final decision to have
sexual Iy or physically abused or expl oited any m nor or devel opnental ly
di sabled person or to have abused or financially exploited any
vul nerabl e adult; or

((6)) (g) Found by a court in a protection proceeding under
chapter 74.34 RCW to have abused or financially exploited a vul nerabl e
adul t .

The di scl osure shall be made in witing and signed by the applicant
and sworn under penalty of perjury. The disclosure sheet shall specify
all crinmes against children or other persons and all crinmes relating to
financial exploitation as defined in RCW43.43.830 in which the victim
was a vul nerabl e adult.

(3) The business or organization shall pay such reasonable fee for
the records check as the state patrol may require under RCW43. 43. 838.

(4) The business or organi zation shall notify the applicant of the
state patrol’s response within ten days after receipt by the business
or organi zation. The enployer shall provide a copy of the response to
the applicant and shall notify the applicant of such availability.

(5) The business or organization shall use this record only in
making the initial enploynent or engagenent decision. Furt her
di ssem nation or use of the record is prohibited. A business or
organi zation violating this subsectionis subject toacivil action for
damages.

p. 5 SSB 6136. SL



D 01~ W DN PP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

(6) An insurance conpany shall not require a business or
organi zation to request background i nformation on any enpl oyee before
i ssuing a policy of insurance.

(7) The business and organization shall be immune from civil
liability for failure to request background i nformati on on an appl i cant
unless the failure to do so constitutes gross negligence.

Sec. 4. RCW 43.43.842 and 1997 c¢ 392 s 518 are each anended to
read as foll ows:

(1)(a) The secretary of social and health services and the
secretary of health shall adopt additional requirenents for the
licensure or relicensure of agencies, facilities, and |icensed
i ndi viduals who provide care and treatnment to vulnerable adults,
i ncludi ng nursing pools registered under chapter 18.52C RCW  These
addi tional requirenents shall ensure that any person associated with a
licensed agency or facility having unsupervised access wth a
vul nerabl e adult shall not have been: (i) Convicted of a crinme agai nst
persons as defined in RCW 43.43.830, except as provided in this
section; (ii) convicted of crines relating to financial exploitation as
defined in RCW 43.43.830, except as provided in this section; (iii)
found in any disciplinary board final decision to have abused a
vul nerable adult under RCW 43.43.830; or (iv) the subject in a
protective proceedi ng under chapter 74.34 RCW

(b) A person associated with a licensed agency or facility who has
unsupervi sed access with a vul nerabl e adult shall make the di scl osures
specified in RCW43.43.834(2). The person shall nake the disclosures
in witing, sign, and swear to the contents under penalty of perjury.
The person shall, in the disclosures, specify all crinmes against
children or other persons, ((and)) all crines relating to financia
exploitation, and all crinmes relating to drugs as defined in RCW
43. 43.830, commtted by the person.

(2) The rul es adopted under this section shall permt the |Iicensee
to consider the crimnal history of an applicant for enploynent in a
licensed facility when the applicant has one or nore convictions for a
past of fense and:

(a) The offense was sinple assault, assault in the fourth degree,
or the sanme offense as it may be renanmed, and three or nore years have
passed between the nost recent conviction and the date of application
for enpl oynent;
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(b) The offense was prostitution, or the sane offense as it nmay be
renaned, and three or nore years have passed between the nobst recent
conviction and the date of application for enploynent;

(c) The offense was theft in the third degree, or the sane of fense
as it may be renaned, and three or nore years have passed between the
nost recent conviction and the date of application for enploynent;

(d) The of fense was theft in the second degree, or the sane of fense
as it may be renaned, and five or nore years have passed between the
nost recent conviction and the date of application for enploynent;

(e) The offense was forgery, or the sane offense as it may be
renaned, and five or nore years have passed between the nost recent
conviction and the date of application for enploynent.

The of fenses set forth in (a) through (e) of this subsection do not
automatically disqualify an applicant from enpl oynent by a |icensee.
Nothing in this section nay be construed to require the enpl oynent of
any person against a licensee’ s judgnent.

(3) I'n consultation with | aw enforcenent personnel, the secretary
of social and health services and the secretary of health shall
i nvestigate, or cause to be investigated, the conviction record and t he
protection proceeding record information under this chapter of the
staff of each agency or facility under their respective jurisdictions
seeking licensure or relicensure. An individual responding to a
crimnal background inquiry request from his or her enployer or
potential enployer shall disclose the information about his or her
crimnal history under penalty of perjury. The secretaries shall use
the information solely for the purpose of determning eligibility for
licensure or relicensure. Crimnal justice agencies shall provide the
secretaries such information as they may have and that the secretaries
may require for such purpose.

Passed the Senate February 11, 1998.

Passed the House February 27, 1998.

Approved by the Governor March 11, 1998.

Filed in OOfice of Secretary of State March 11, 1998.
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