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BACKGROUND:

It is a violationofthe state’spublicdisclosurelawsfor a persontosponsorfalsepoliticaladvertisingin
supportoforoppositiontoa candidate,ora campaignin supportoforoppositiontoa ballot proposition,if:

o Thefalsepoliticaladvertisingis madewithactualmalice ;and

o Theviolationis provenbyclearandconvincingevidence .

A personwhois in violationofthe publicdisclosurelawsis subjecttoa civil penaltyofnot morethan
$10,000for eachviolation.Inaddition,anelectionmaybevoidedbya courtif it findsthata violationof
thepublicdisclosurelawsbya candidateorpoliticalcommitteeprobablyaffectedtheoutcomeofanelection.
If sucha findingis made,a specialelectionis heldwithin60daysofthe finding.

ThestateSupremeCourtin splitdecisionsrecentlyfoundthisstatuterelatingtofalse politicaladvertisingto
beunconstitutional.Fourseparatedecisionswereissued,noneofwhich hada majorityofthe court. Three
justicesfoundthestatutetobefacially unconstitutional.Twojusticesfoundtheportionofthe statute
relatingtofalse advertisingaboutballotpropositionstobefacially unconstitutional,butindicatedthat
constitutionallegislationcouldbecraftedrelatingtofalse advertisingaboutcandidateswithoutindicating
whethertheclearandconvincingevidencerequirementwasa necessaryelementofthe statute.Two
justicesindicatedthatthestatutewasconstitutionalasit appliedtoboth ballotmeasuresandcandidates,
butemphasizedtheclearandconvincingevidencerequirement.Twojusticesfoundthestatutetobe
constitutionalasit appliedtoboth ballotmeasuresandcandidatesandmentioned,butdidnotemphasize,the
clearandconvincingevidencerequirement.

SUMMARY:



Thepublicdisclosurestatutemakingit a violationtosponsorfalsepoliticaladvertisingis repealedand
replacedwiththreeseparateprovisions.Thesethreeseparateprovisionsonlyapplytofalse political
advertisingabouta candidateandrequirethepersontohaveknowinglysponsoredthefalseadvertisingwith
actualmalice ,butdonot includea clearandconvincingevidencerequirement.A violationoftheseprovisions
within30orfewer daysofa primaryorgeneralelectionis subjecttodoublethemaximumcivilpenalty
otherwiseprovidedin thepublicdisclosurelaws.

Oneprovisionmakesit a violationtosponsorpoliticaladvertisingfalselyrepresentinga candidatetobean
incumbentfor theofficethatis soughtwhenin fact thecandidateis nottheincumbent.

A secondprovisionmakesit a violationtosponsorpoliticaladvertisingfalselyrepresentingthata candidate
hasthesupportorendorsementofa personororganizationwhenin fact thecandidatedoesnothavethis
supportorendorsement.

A thirdstatutemakesit a violationtosponsorpoliticaladvertisingthatcontainsa falsestatementof
materialfactcalculatedtobenefitorharma candidate.

FISCALNOTE:Notrequested.

EFFECTIVEDATE:Ninetydaysafteradjournmentofsessionin whichbill is passed.


