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HOUSE BI LL 1123

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on

By Representatives O Brien, Delvin, Ballasiotes, Sheahan, Lovick,
Constantine, Lantz, Conway, MDonald, Stensen and Hur st

Read first time 01/14/1999. Referred to Commttee on Crimnal Justice
& Corrections.

AN ACT Relating to certification of peace officers; anmendi ng RCW
43. 101. 010; addi ng new sections to chapter 43.101 RCW creating a new
section; and providing an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW43.101.010 and 1981 c 132 s 2 are each anended to read
as follows:

When used in this chapter

(1) The term "conm ssion"” neans the Wshington state crimna
justice training conmm ssion.

(2) The term "boards" neans the education and training standards
boards, the establishnment of which are authorized by this chapter.

(3) The term "crimnal justice personnel"™ nmeans any person who
serves in a county, city, state, or port conm ssion agency engaged in
crime prevention, crine reduction, or enforcenment of the crimnal |aw

(4) The term"I| aw enforcenent personnel” neans any public enpl oyee
or volunteer having as a primary function the enforcenment of crimnal
laws in general or any enployee or volunteer of, or any individua
conmm ssi oned by, any nunicipal, county, state, or conbination thereof,
agency having as its primary function the enforcenent of crimnal |aws
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in general as distinguished from an agency possessing peace officer
powers, the primary function of which is the inplenentation of
speci ali zed subject matter areas. For the purposes of this subsection
"primary function" nmeans that function to which the greater allocation
of resources is made.

(5 The term "correctional personnel”™ nmeans any enployee or
vol unteer who by state, county, nmunicipal, or conbination thereof,
statute has the responsibility for the confinenent, care, nmanagenent,
training, treatnment, education, supervision, or counseling of those
i ndi viduals whose civil rights have been limted in sonme way by | egal
sancti on.

(6) A peace officer is "convicted" at the tine a plea of guilty has
been accepted, or a verdict of guilty or finding of guilt has been
filed, notwithstanding the pendency of any future proceedings,
including but not limted to sentencing, posttrial or postfact-finding
notions and appeals. "Conviction" includes a deferral of sentence and
al so includes the equivalent disposition by a court in a jurisdiction
other than the state of WAshi ngton.

(7) "Discharged for disqualifying m sconduct” neans term nated from
enpl oynment for: (a) Conviction of (i) any crinme commtted under color
of authority as a peace officer, (ii) any crinme involving dishonesty,
(iii) the unlawful use or possession of a controlled substance, or (iv)
any other crine the conviction of which disqualifies a Wshington
citizen from the legal right to possess a firearm under state or
federal law, (b) conduct that would constitute any of the crines
addressed in (a) of this subsection; or (c) knowingly making nmaterially
false statenents during disciplinary investigations.

(8) A peace officer is "discharged for disqualifying m sconduct"
wi thin the neani ng of subsection (7) of this section under the ordinary
neani ng of the termand when the totality of the circunstances support
a finding that the officer resigned in anticipation of discipline,
whether or not the msconduct was discovered at the tine of
resignation, and when such discipline, if carried forward, would nore
likely than not have led to discharge for disqualifying m sconduct
within the nmeaning of subsection (7) of this section.

(9) Waen used in context of proceedings referred to in this
chapter, "final" neans that the peace officer has exhausted all
available civil service appeals, collective bargaining renedies, and
all other such direct admnistrative appeals, and the officer has not
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been reinstated as the result of the action. Finality is not affected

by the pendency or availability of state or federal adm nistrative or

court actions for discrimnation, or by the pendency or availability of

any renedi es other than direct civil service and coll ective bargai ni ng

remedi es.
(10) "Peace officer" neans any | aw enf orcenent personnel subject to

the basic |aw enforcenent training requirenent of RCW43.101.200 and

any other requirenents of that section, notw thstandi ng any waiver or

exenption granted by the comm ssion, and notw t hstandi ng the statutory

exemption based on date of initial hire under RCW 43.101. 200.

Commi ssi oned officers of the WAashi ngton state patrol, whether they have

been or may be exenpted by rule of the conmm ssion from the basic

trai ni ng requi rement of RCWA43.101. 200, are included as peace officers

for purposes of this chapter. Fish and wildlife officers wth

enforcenent powers for all crimnal | aws under RCW77.12. 055 are peace

officers for purposes of this chapter.

NEWSECTION. Sec. 2. (1) As a condition of continuing enpl oynment
as peace officers, all Washington peace officers: (a) Shall tinmely
obtain certification as peace officers, or tinely obtain certification
for exenption therefrom by neeting all requirenents of RCW43. 101. 200,
as that section is adm nistered under the rules of the conmm ssion, as
wel | by neeting any additional requirenents under this chapter; and (b)
shall maintain the basic certification as peace officers under this
chapter. The comm ssion shall «certify peace officers who have
satisfied, or have been exenpted by statute or by rule from the basic
training requirenents of RCW43.101. 200 on or before the effective date
of this section. Thereafter, the conm ssion may revoke certification
pursuant to this chapter

(2) The comm ssion shall allow a peace officer to retain status as
acertified peace officer as long as the officer: (a) Tinely neets the
basic | aw enforcenent training requirenents, or is exenpted therefrom
in whole or in part, under RCW 43.101.200 or wunder rule of the
comm ssion; (b) neets or is exenpted fromany other requirenents under
this chapter as adm ni stered under the rul es adopt ed by t he conm ssi on;
(c) is not denied certification by the comm ssion under this chapter;
and (d) has not had certification revoked by the conmm ssion.

(3) As a prerequisite to basic |law enforcenment certification or
basic |aw enforcenent equivalency certification, a peace officer
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applicant whose initial date of hire with a Washi ngton | aw enf or cenent
agency occurs on or after the effective date of this section nust
conpl ete an ei ght een-nonth period of qualification as specifiedinthis
section. The period of qualification begins on the date the peace
officer is sworn into office as a peace officer. During the period of
qualification, the peace officer nust successfully conplete the
enpl oyer’ s probation period and the enployer’s field training program
if any. The eighteen-nonth period of qualification nust be conpleted
in continuous enploynment with the departnment of hire, unless the
of ficer becones unenployed due to a reduction in force in that
particul ar agency, in which case, the officer may elect to change
enpl oying | aw enforcenent agencies w thout restarting the period of
qualification. An officer who transfers or separates fromthe original
enpl oyi ng agency for any other reason nust start and successfully
conplete a new eighteen-nmonth period of qualification to obtain
certified status. An officer nust successfully conplete a continuous
ei ghteen-nmonth period of qualification with a single enployer within
twenty-four nonths of hire unless the comm ssion extends the twenty-
four nmonth period. This subsection does not apply to a lateral entry
peace officer who is initially hired in a supervisory or managenent
posi tion.

(4) As a prerequisite to certification, a peace officer applicant
for certification nmust sign a perpetual release to the comm ssion, on
a formdevi sed or adopted by the conm ssi on, and nmust authorize rel ease
to the comm ssion of all personnel files, term nation papers, crim nal
investigation files, or any other files, papers, or information that
t he comm ssion requires.

NEW SECTION.  Sec. 3. Upon request by a peace officer’s enployer
or on its own initiative, the commssion may deny or revoke
certification of any peace officer, after witten notice and heari ng,
if a hearing is tinely requested by the peace officer under section 9
of this act, based upon a finding of one or nore of the follow ng
condi tions:

(1) The peace officer has failed to tinely neet all requirenents
for obtaining a certificate of basic law enforcenment training, a
certificate of basic law enforcenent training equivalency, or a
certificate of exenption fromthe training;
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(2) The peace officer has knowingly falsified or omtted materi al
information on an application for training or certification to the
conmi ssi on;

(3) The peace officer has been convicted at any tinme of a felony
of fense under the laws of this state or has been convicted of a federal
or out-of-state offense conparable to a felony under the laws of this
st at e;

(4) The peace officer has been discharged for disqualifying
m sconduct, the discharge is final, and sonme or all of the acts or
om ssions formng the basis for the discharge proceedi ngs occurred on
or after the effective date of this section;

(5 The peace officer’s certificate was previously issued by
adm nistrative error on the part of the comm ssion;

(6) The peace officer has failed, w thout good cause, to cooperate
with the comm ssion by: (a) Not furnishing necessary papers or
docunents requested by the comm ssion; (b) not furnishing in witing,
on request of the conmm ssion, a conplete explanation covering the
matter before the comm ssion; or (c) not responding to a subpoena
i ssued by the conm ssion; or

(7) The peace officer has interfered with an investigation or
action for denial or revocation of certificate by: (a) Know ngly
making a materially false statenent to the conm ssion; or (b) in any
matter wunder investigation by or otherwi se before the conmm ssion,
tanpering wth evidence or tanpering with or intimdating any w tness.

NEW SECTION. Sec. 4. (1) A person denied a certification based
upon dismssal or withdrawal from a basic | aw enforcenent acadeny for
any reason not al so i nvol ving di scharge for disqualifying msconduct is
eligible for readmssion and certification upon neeting standards
established in rules of the comm ssion, which rules may provide for
probationary terns on readm ssion.

(2) A person whose certification is denied or revoked based upon
prior admnistrative error of issuance, failure to cooperate, or
interference with an investigation is eligible for certification upon
nmeeti ng standards established in rules of the comm ssion, rules which
may provide for a probationary period of certification in the event of
reinstatenent of eligibility.
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(3) A person whose certification is denied or revoked based upon a
felony crimnal conviction is not eligible for certification at any
tinme.

(4) A peace officer whose certification is denied or revoked based
upon di scharge for disqualifying m sconduct, but not also based upon a
felony crimnal conviction, may, five years after the revocation or
denial, petition the comm ssion for reinstatenent of the certificate or
for eligibility for reinstatenent. The comm ssion shall hold a hearing
on the petition to consider reinstatenent, and the conm ssion nmay al | ow
reinstatenment based wupon standards established in rules of the
conmi ssi on. If the certificate is reinstated or eligibility for
certification 1is determ ned, the commssion nmy establish a
probati onary period of certification.

(5) A peace officer whose certification is revoked based solely
upon a crimnal conviction may petition the commssion for
reinstatenent imediately upon a final judicial reversal of the
conviction. The comm ssion shall hold a hearing on request to consider
reinstatenment, and the comm ssion may allow reinstatenment based on
standards established in rules of the commssion. |If the certificate
is reinstated or if eligibility for certification is determned, the
conmi ssion nmay establish a probationary period of certification.

NEW_SECTI O\ Sec. 5. A peace officer’s certification |apses
automatically when there is a break of nore than twenty-four
consecutive nonths in the officer’s service as a full-tinme |aw
enforcenent officer. The officer may petition the conmm ssion for
reinstatenent of certification. Upon receipt of a petition for
reinstatenent of a |lapsed certificate, the conmm ssion shall determ ne
under this chapter and any applicable rules of the conmssion if the
peace officer’s certification status is to be reinstated, and the
commi ssion shall al so determ ne any requirenments which the officer nust
meet for reinstatement. The conm ssion may adopt rules establishing
requi renents for reinstatenent.

NEW SECTION.. Sec. 6. Upon term nation of a peace officer for any
reason, including resignation, the agency of termnation shall, within
fifteen days of the termnation, notify the comm ssion on a personnel
action report form provided by the conm ssion. The agency of
termnation shall, wupon request of the comm ssion, provide such
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addi tional documentation or information as the conm ssion deens
necessary to determ ne whether the term nation provides grounds for
revocation under section 3 of this act. The comm ssion shall maintain
these notices in a permanent file, subject to section 12 of this act.

NEW SECTI ON. Sec. 7. In addition to its other powers granted
under this chapter, the comm ssion has authority and power to:

(1) Adopt, anend, or repeal rules as necessary to carry out this
chapter;

(2) |Issue subpoenas and adm nister oaths in connection wth
i nvestigations, hearings, or other proceedi ngs held under this chapter;

(3) Take or cause to be taken depositions and other discovery
procedures as needed i n investigations, hearings, and ot her proceedi ngs
hel d under this chapter;

(4) Appoint nmenbers of a hearings board as provi ded under section
10 of this act;

(5) Enter into contracts for professional services determ ned by
the commssion to be necessary for adequate enforcenent of this
chapter;

(6) Gant, deny, or revoke certification of peace officers under
the provisions of this chapter;

(7) Designate individuals authorized to sign subpoenas and
statenents of charges under the provisions of this chapter; and

(8) Enploy such investigative, admnistrative, and clerical staff
as necessary for the enforcenent of this chapter.

NEWSECTION. Sec. 8. A lawenforcenent officer or duly authorized
representative of a law enforcenent agency may submit a witten
conplaint to the comm ssion charging that a peace officer’s certificate
shoul d be deni ed or revoked, and specifying the grounds for the charge.
Filing a conplaint does not nake a conplainant a party to the
conmi ssion’ s action. The comm ssion has sole discretion whether to
i nvestigate a conpl ai nt, and t he comnm ssi on has sol e di scretion whet her
to investigate matters relating to certification, deni al of
certification, or revocation of certification on any other basis,
W thout restriction as to the source or the existence of a conplaint.
A person who files a conplaint in good faith under this section is
imune from suit or any civil action related to the filing or the
contents of the conplaint.
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NEW_ SECTI O\ Sec. 9. (1) If the conmm ssion determ nes, upon
investigation, that there is probable cause to believe that a peace
officer’'s certification should be denied or revoked under section 3 of
this act, the comm ssion nust prepare and serve upon the officer a
statenent of charges. Service on the officer nust be by mail or by
personal service on the officer. Notice of the charges nmust al so be
mai l ed to or otherw se served upon the officer’s agency of term nation
and any current |aw enforcenent agency enployer. The statenent of
charges nust be acconpanied by a notice that to receive a hearing on
the denial or revocation, the officer nust, wthin sixty days of
communi cation of the statenment of charges, request a hearing before the
heari ngs board appoi nted under section 10 of this act. Failure of the
officer to request a hearing within the sixty-day period constitutes a
default, whereupon the comm ssion may enter an order under RCW
34. 05. 440.

(2) If a hearing is requested, the date of the hearing nust be
schedul ed not earlier than ninety days after communication of the
statenment of charges to the officer. The conm ssion shall give witten
notice of hearing at | east twenty days prior to the hearing, specifying
the tine, date, and place of hearing.

NEW SECTION. Sec. 10. (1) The procedures governing adjudicative
proceedi ngs before agenci es under chapter 34.05 RCW the adm nistrative
procedure act, govern hearings before the comm ssion and govern al
ot her actions before the conm ssion unless otherw se provided in this
chapter. The standard of proof in actions before the conmssion is
pr eponder ance of the evidence.

(2) On all appeals brought under section 9 of this act, a five-
menber hearings board shall both hear the case and nake the
comm ssion’s final admnistrative decision. Except as otherw se
specified in this subsection, the comm ssion shall enpanel the hearings
board from nenbers of the law enforcenment training standards and
education board as follows: One nust be a police chief appointed by
t he conm ssion; one nmust be a sheriff appointed by the comm ssion; two
must be chosen by the president of the Washington council of police
officers fromofficer menbers of the | aw enforcenent training standards
and education board; and one nust represent either the comunity
col l eges or the four-year coll eges and uni versities and be appoi nted by
the comm ssion. Wen the appeal is filed inrelation to enpl oynent as
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a peace officer of the Washington state patrol, the police chief nenber
of the hearings board nmust be replaced by an adm ni strator of the state
patrol chosen by the chief of the state patrol, and one of the officer
menbers of the hearings board, as designhated by the comm ssion, nust be
replaced by a nenber of the Wshington state patrol troopers
associ ation, chosen by the president of the Washington state patro
t roopers associ ation.

(3) The commssion’s final admnistrative decision is subject to
judicial review under RCW 34. 05.510 through 34. 05. 598.

NEWSECTI ON. Sec. 11. The conm ssion, its boards, and individuals
acting on behalf of the conmm ssion and its boards are i mmune fromsuit
inany civil or crimnal action contesting or based upon proceedi ngs or
other official acts perforned in the course of their duties in the
adm ni stration and enforcenent of this chapter.

NEWSECTI ON. Sec. 12. (1) Except as provi ded under subsection (2)
of this section, the following records of the conmmssion are
confidential and exenpt from public disclosure: (a) The contents of
personnel action reports filed under section 6 of this act; (b) all
files, papers, and other information obtained by the conmm ssion
pursuant to section 2(4) of this act; and (c) all investigative files
of the conm ssion conpiled in carrying out the responsibilities of the
conmmi ssion under this chapter. Such records are not subject to public
di scl osure, subpoena, or discovery proceedings in any civil action
except as provided in subsection (5) of this section.

(2) Records which are otherwi se confidential and exenpt under
subsection (1) of this section may be reviewed and copied: (a) By the
of ficer involved or the officer’s counsel or authorized representati ve,
who may review the officer’'s file and may submit any additional
excul patory or expl anatory evi dence, statenents, or other information,
any of which must be included in the file; (b) by a duly authorized
representative of (i) the agency of termnation, or (ii) a current
enpl oying |law enforcenent agency, which may review and copy its
enpl oyee-officer’s file; or (c) by a representative of or investigator
for the conmm ssion.

(3) Records which are otherwi se confidential and exenpt under
subsection (1) of this section nmay al so be inspected at the offices of
the comm ssion by a duly authori zed representative of a | aw enforcenent
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agency consi dering an application for enploynent by a person who i s the

subject of a record. A copy of records which are otherw se
confidential and exenpt under subsection (1) of this section may | ater
be obtained by an agency after it hires the applicant. In all other

cases under this subsection, the agency nmay not obtain a copy of the
record.

(4) Upon a determnation that a conplaint is without nerit, that a
personnel action report filed under section 6 of this act does not
merit action by the conm ssion, or that a matter otherw se i nvestigated
by the comm ssion does not nerit action, the conm ssion may purge
records addressed in subsection (1) of this section.

(5) The hearings, but not the deliberations, of the hearings board
are open to the public. The transcripts, admtted evidence, and
witten deci sions of the hearings board on behalf of the comm ssion are
not confidential or exenpt from public disclosure, and are subject to
subpoena and di scovery proceedings in civil actions.

(6) Every individual, legal entity, and agency of federal, state,
or local governnment is imune fromcivil liability, whether direct or
derivative, for providing information to the comm ssion in good faith.

NEW SECTION.  Sec. 13. The comm ssion shall direct the board on
| aw enforcenent training standards and education to assenble a study
group to evaluate and nake recomendations regarding the possible
expansion of the certification and decertification provisions of
chapter . . ., Laws of 1999 (this act) to include additional categories
of crimnal justice personnel with |aw enforcenent powers, including
but not limted to specially comm ssi oned Washi ngt on peace officers and
[imted aut hority Washi ngton peace officers, as those terns are defined
in RCW10. 93. 020. The study group shall present its recommendations to
the commssion by July 1, 2000. The comm ssion shall consider the
study group recomendations, nodify themif it deens appropriate, and,
by January 1, 2001, deliver a final report of the conmm ssion on the
desirability and feasibility of expanded certification and
decertification.

NEW SECTION.. Sec. 14. If specific funding for section 13 of this
act, referencing section 13 of this act by bill and section nunber or
chapter and section nunber, is not provided by June 30, 1999, in the
omni bus appropriations act, section 13 of this act is null and void.
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NEW SECTI ON.  Sec. 15.
added to chapter 43.101 RCW

NEW SECTI ON.  Sec. 16.
take effect January 1, 2000.

Sections 2 through 13 of this act are each

Sections 1 through 12 and 15 of this act

~-- END ---
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