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HOUSE BI LL 3031

State of WAshi ngt on 56th Legislature 2000 Regul ar Sessi on
By Representatives Milliken, Doumt and Hatfield

Read first tinme 01/26/2000. Referred to Commttee on Local Governnent.

AN ACT Relating to integrating permtting for developnment on
shorelines not of state-wi de significance into the growh managenent
act; and anendi ng RCW 90. 58. 180, 90. 58. 140, and 36. 70A. 030.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW90.58.180 and 1997 ¢ 199 s 1 are each anended to read
as follows:

(1) Any person aggrieved by the granting, denying, or rescindi ng of
a permt on shorelines of ((the—state)) state-wide significance
pursuant to RCW90.58. 140 nay seek review fromthe shorelines hearings
board by filing a petition for review within twenty-one days of the
date of filing as defined in RCW 90.58. 140(6). Appeals of permts
issued for shorelines that are not of state-w de significance shall be

governed by a local jurisdiction's critical areas and | and-use

ordi nances, subject to review under chapter 36. 70C RCW

Wthin seven days of the filing of any petition for revieww th the
board as provided in this section pertaining to a final decision of a
| ocal governnent, the petitioner shall serve copies of the petition on
the departnent, the office of the attorney general, and the |oca
governnment. The departnent and the attorney general may intervene to
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protect the public interest and insure that the provisions of this
chapter are conplied with at any tine wwthin fifteen days fromthe date
of the receipt by the departnent or the attorney general of a copy of
the petition for reviewfiled pursuant to this section. The shorelines
heari ngs board shall schedul e review proceedings on the petition for
review without regard as to whether the period for the departnent or
the attorney general to intervene has or has not expired.

(2) The departnent or the attorney general may obtain revi ew of any
final decision granting a permt, or granting or denying an application
for a permt issued by a local governnment regarding a shoreline of
state-wide significance by filing a witten petition wth the
shorelines hearings board and the appropriate |ocal governnment wthin
twenty-one days fromthe date the final decision was filed as provided
in RCW 90. 58. 140(6) .

(3) The revi ew proceedi ngs aut hori zed i n subsections (1) and (2) of
this section are subject to the provisions of chapter 34.05 RCW
pertaining to procedures in adjudicative proceedings. Judicial review
of such proceedings of the shorelines hearings board is governed by
chapter 34.05 RCW The board shall issue its decision on the appea
aut hori zed under subsections (1) and (2) of this section within one
hundred ei ghty days after the date the petitionis filed with the board
or a petitionto intervene is filed by the departnment or the attorney
general, whichever is later. The tine period may be extended by the
board for a period of thirty days upon a showi ng of good cause or may
be wai ved by the parties.

(4) Any person may appeal any rules, regulations, or guidelines
adopt ed or approved by the departnent within thirty days of the date of
t he adopti on or approval. The board shall nmake a final decision within
sixty days follow ng the hearing held thereon.

(5) The board shall find the rule, regulation, or guideline to be
valid and enter a final decision to that effect unless it determ nes
that the rule, regulation, or guideline:

(a) Is clearly erroneous in |light of the policy of this chapter; or

(b) Constitutes an inplenentation of this chapter in violation of
constitutional or statutory provisions; or

(c) Is arbitrary and capricious; or

(d) Was devel oped without fully considering and evaluating all
material submitted to the departnent during public review and comment;
or
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(e) Was not adopted in accordance with required procedures.

(6) If the board nmakes a determ nation under subsection (5)(a)
through (e) of this section, it shall enter a final decision declaring
the rule, regulation, or guideline invalid, remanding the rule,
regul ation, or guideline to the departnment with a statenent of the
reasons in support of the determ nation, and directing the departnent
to adopt, after a thorough consultation with the affected |ocal
government and any other interested party, a new rule, regulation, or
gui deline consistent with the board s deci sion.

(7) A decision of the board on the validity of a rule, regul ation,
or gquideline shall be subject to review in superior court, if
aut hori zed pursuant to chapter 34.05 RCW A petition for reviewof the
decision of the shorelines hearings board on a rule, regulation, or
guideline shall be filed within thirty days after the date of fina
deci sion by the shorelines hearings board.

Sec. 2. RCW 90. 58. 140 and 1995 c¢ 347 s 309 are each anended to
read as foll ows:

(1) A devel opnment shall not be undertaken on ((t+he)) shorelines of
((the—state)) state-wide significance unless it is consistent with the
policy of this chapter and, after adoption or approval, as appropri ate,
the applicable guidelines, rules, or master program Devel opnent on
shorelines of the state shall be governed by a local jurisdiction’s

critical area and | and use ordi nances adopt ed under chapter 36. 70A RCW

(2) A substantial devel opnent shall not be undertaken on shorelines
of ((the—state)) state-wde significance without first obtaining a
permt from the governnent entity having adm nistrative jurisdiction
under this chapter

A permt shall be granted:

(a) From June 1, 1971, until such time as an applicable master
program has becone effective, only when the devel opnent proposed is
consistent with: (i) The policy of RCW90.58.020; and (ii) after their
adoption, the guidelines and rules of the departnent; and (iii) so far
as can be ascertained, the master programbeing devel oped for the area;

(b) After adoption or approval, as appropriate, by the departnent
of an applicable master program only when the devel opnent proposed is
consistent wth the applicable master programand this chapter.

(3) The I ocal governnent shall establish a program consistent with
rul es adopted by the departnent, for the adm ni strati on and enf or cenent
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of the permt systemprovided in this section. The adm nistration of
the system so established shall be perforned exclusively by the |ocal
gover nnent .

(4) Except as ot herw se specifically provided in subsection (11) of
this section, the local governnent shall require notification of the
public of all applications for permts governed by any permt system
est abl i shed pursuant to subsection (3) of this section by ensuring that
notice of the application is given by at |east one of the follow ng
met hods:

(a) Mailing of the notice to the |latest recorded real property
owners as shown by the records of the county assessor within at |east
three hundred feet of the boundary of the property upon which the
substanti al devel opnent i s proposed;

(b) Posting of the notice in a conspicuous nmanner on the property
upon which the project is to be constructed; or

(c) Any other nmanner deened appropriate by local authorities to
acconplish the objectives of reasonable notice to adjacent | andowners
and the public.

The notices shall include a statenent that any person desiring to
submt witten comments concerning an application, or desiring to
receive notification of the final decision concerning an application as
expeditiously as possible after the issuance of the decision, my
submt the comments or requests for decisions to the | ocal governnent
within thirty days of the last date the notice is to be published
pursuant to this subsection. The |ocal governnment shall forward, in a
tinmely manner following the issuance of a decision, a copy of the
deci sion to each person who submts a request for the decision.

If a hearing is to be held on an application, notices of such a

hearing shall include a statenent that any person may submt oral or
witten comments on an application at the hearing.
(5) The systemshall include provisions to assure that construction

pursuant to a permt will not begin or be authorized until twenty-one
days from the date the permt decision was filed as provided in
subsection (6) of this section; or until all review proceedings are
termnated if the proceedings were initiated within twenty-one days
fromthe date of filing as defined in subsection (6) of this section
except as foll ows:

(a) In the case of any permt issued to the state of Wshi ngton,
departnent of transportation, for the construction and nodification of
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SR 90 (1-90) on or adjacent to Lake WAshington, the construction my
begin after thirty days fromthe date of filing, and the permts are
valid until Decenber 31, 1995;

(b) Construction may be commenced no sooner than thirty days after
the date of the appeal of the board s decisionis filedif a permt is
granted by the |ocal governnent and (i) the granting of the permt is
appeal ed to the shorelines hearings board within twenty-one days of the
date of filing, (ii) the hearings board approves the granting of the
permt by the | ocal governnent or approves a portion of the substanti al
devel opnment for which the | ocal governnent issued the permt, and (iii)
an appeal for judicial review of the hearings board decisionis filed
pursuant to chapter 34.05 RCW The appellant may request, wthin ten
days of the filing of the appeal with the court, a hearing before the
court to determ ne whet her construction pursuant to the permt approved
by the hearings board or to a revised permt issued pursuant to the
order of the hearings board should not conmence. |If, at the concl usion
of the hearing, the court finds that construction pursuant to such a
permt would involve a significant, irreversible damaging of the
environnment, the court shall prohibit the permttee fromcomrencing t he
construction pursuant to the approved or revised permt wuntil al
review proceedings are final. Construction pursuant to a permt
revised at the direction of the hearings board may begin only on that
portion of the substantial devel opnent for which the | ocal governnent
had originally issued the permt, and construction pursuant to such a
revised permt on other portions of the substantial devel opnent nmay not
begin until after all review proceedings are term nated. In such a
hearing before the court, the burden of proving whether the
construction may involve significant irreversible damge to the
envi ronment and denonstrating whet her such construction would or woul d
not be appropriate is on the appellant;

(c) If the permt is for a substantial devel opnent neeting the
requi renments of subsection (11) of this section, construction pursuant
to that permit may not begin or be authorized until twenty-one days
fromthe date the permt decision was filed as provided in subsection
(6) of this section.

If a permttee begins construction pursuant to subsections (a),
(b), or (c) of this subsection, the construction is begun at the
permttee’s owmn risk. |If, as a result of judicial review, the courts
order the renpval of any portion of the construction or the restoration
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of any portion of the environment involved or require the alteration of
any portion of a substantial devel opnent constructed pursuant to a
permt, the permttee is barred from recovering danmages or costs
involved in adhering to such requirements from the |ocal governnent
that granted the permt, the hearings board, or any appellant or
i nt ervener.

(6) Any decision on an application for a permt under the authority
of this section, whether it is an approval or a denial, shall,
concurrently with the transmttal of the ruling to the applicant, be
filed with the departnent and the attorney general. Wth regard to a
permt other than a permt governed by subsection (10) of this section,
"date of filing" as used herein neans the date of actual receipt by the
departnment. Wth regard to a permt for a variance or a conditiona
use, "date of filing" neans the date a decision of the departnent
rendered on the permt pursuant to subsection (10) of this section is
transmtted by the departnment to the | ocal governnent. The depart nent
shall notify in witing the |local governnment and the applicant of the
date of filing.

(7) Applicants for permts under this section have the burden of
provi ng that a proposed substanti al devel opment is consistent wth the
criteria that nust be net before a permt is granted. |In any review of
the granting or denial of an application for a permt as provided in
RCW 90.58.180 (1) and (2), the person requesting the review has the
burden of proof.

(8) Any permt may, after a hearing with adequate notice to the
permttee and the public, be rescinded by the issuing authority upon
the finding that a permttee has not conplied with conditions of a

permt. |If the departnent is of the opinion that nonconpliance exists,
t he departnent shall provide witten notice to the | ocal governnent and
the permttee. If the departnment is of the opinion that the

nonconpl i ance continues to exist thirty days after the date of the
notice, and the |ocal government has taken no action to rescind the
permt, the departnment may petition the hearings board for a rescission
of the permt wupon witten notice of the petition to the |[ocal
governnment and the permttee if the request by the departnent is made
to the hearings board within fifteen days of the term nation of the
thirty-day notice to the | ocal governnent.
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(9) The holder of a certification from the governor pursuant to
chapter 80.50 RCWshall not be required to obtain a permt under this
section.

(10) Any permt for a variance or a conditional use by |ocal
government under approved nmaster prograns nust be submtted to the
departnent for its approval or disapproval.

(11)(a) An application for a substantial devel opment permt for a
limted utility extension or for the construction of a bul khead or
ot her measures to protect a single famly residence and its appurtenant
structures from shoreline erosion shall be subject to the follow ng
pr ocedur es:

(1) The public comment period under subsection (4) of this section
shal | be twenty days. The notice provided under subsection (4) of this
section shall state the manner in which the public nay obtain a copy of
the | ocal governnent decision on the application no |later than two days
followng its issuance;

(1i1) The local governnent shall issue its decision to grant or deny
the permt wthin twenty-one days of the | ast day of the comrent period
specified in (i) of this subsection; and

(tit) If there is an appeal of the decision to grant or deny the
permt to the |l ocal governnent |egislative authority, the appeal shal
be finally determ ned by the legislative authority within thirty days.

(b) For purposes of this section, alimted utility extension neans
the extension of a utility service that:

(1) Is categorically exenpt under chapter 43.21C RCW for one or
nore of the follow ng: Natural gas, electricity, tel ephone, water, or
sewer;

(i) WIIl serve an existing use in conpliance with this chapter;
and

(tit) WIIl not extend nore than twenty-five hundred |inear feet
wi thin the shorelines of the state.

Sec. 3. RCW36. 70A. 030 and 1997 c¢ 429 s 3 are each anended to read
as follows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout this chapter.

(1) "Adopt a conprehensive |and use plan" neans to enact a new
conpr ehensi ve | and use plan or to update an exi sting conprehensive | and
use pl an.
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(2) "Agricultural land" neans land primarily devoted to the
comercial production of horticultural, viticultural, floricultural,
dairy, apiary, vegetable, or animal products or of berries, grain, hay,
straw, turf, seed, Christnmas trees not subject to the excise tax
i nposed by RCW 84.33.100 through 84.33.140, finfish in upland
hat cheri es, or |ivestock, and that has long-term comrerci al
significance for agricultural production.

(3) "Gity" neans any city or town, including a code city.

(4) "Conprehensive | and use plan," "conprehensive plan,” or "plan"
means a generalized coordinated |land use policy statenent of the
governing body of a county or city that is adopted pursuant to this
chapter.

(5 "Critical areas" include the followi ng areas and ecosystens:
(a) Wetlands; (b) areas with a critical recharging effect on aquifers
used for potable water; (c) fish and wldlife habitat conservation
areas; (d) frequently flooded areas; ((and)) (e) geol ogi cally hazardous
areas; and (f) shorelines, as defined by RCW90.58.030(2)(d).

(6) "Departnent" nmeans the departnment of conmmunity, trade, and
econom ¢ devel opnent .

(7) "Devel opnent regulations” or "regulation” neans the controls
pl aced on devel opnment or land use activities by a county or city,
including, but not limted to, zoning ordinances, critical areas
ordi nances, shoreline nmaster prograns, official controls, planned unit
devel opnment ordi nances, subdivi sion ordi nances, and binding site plan
ordi nances together with any anmendnents thereto. A devel opnent
regul ation does not include a decision to approve a project permt
application, as defined in RCW36. 70B. 020, even t hough t he deci si on may
be expressed in a resolution or ordinance of the legislative body of
the county or city.

(8) "Forest |and"” neans |and primarily devoted to grow ng trees for
| ong-termcomrercial tinber production on |and that can be econom cally
and practically managed for such production, including Christmas trees
subject to the excise tax inposed under RCW 84.33.100 through
84.33.140, and that has long-term comrercial significance. I n
determ ning whether forest land is primarily devoted to growi ng trees
for long-term commercial tinber production on land that can be
econom cal ly and practically managed for such production, the foll ow ng
factors shall be considered: (a) The proximty of the land to urban,
suburban, and rural settlenents; (b) surrounding parcel size and the
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conpatibility and intensity of adjacent and nearby | and uses; (c) | ong-
term | ocal economc conditions that affect the ability to nanage for
ti mber production; and (d) the availability of public facilities and
servi ces conducive to conversion of forest |and to other uses.

(9) "Geologically hazardous areas" neans areas that because of
their susceptibility to erosion, sliding, earthquake, or other
geol ogical events, are not suited to the siting of comercial,
residential, or industrial devel opnment consistent with public health or
safety concerns.

(10) "Long-term comrercial significance" includes the grow ng
capacity, productivity, and soil conposition of the |and for | ong-term
commercial production, in consideration wth the land’s proximty to
popul ati on areas, and the possibility of nore i ntense uses of the | and.

(11) "Mnerals" include gravel, sand, and valuable netallic
subst ances.
(12) "Public facilities" include streets, roads, highways,

si dewal ks, street and road |ighting systens, traffic signals, donestic
wat er systens, stormand sanitary sewer systens, parks and recreational
facilities, and schools.

(13) "Public services" include fire protection and suppression, |aw
enforcenent, public health, education, recreation, environnental
protection, and other governnental services.

(14) "Rural character” refers to the patterns of |and use and
devel opnent established by a county in the rural elenent of its
conpr ehensi ve pl an:

(a) In which open space, the natural |andscape, and vegetation
predom nate over the built environnent;

(b) That foster traditional rural lifestyles, rural - based
econom es, and opportunities to both Iive and work in rural areas;

(c) That provide visual |andscapes that are traditionally found in
rural areas and conmmuniti es;

(d) That are conpatible with the use of the land by wildlife and
for fish and wildlife habitat;

(e) That reduce the inappropriate conversion of undevel oped | and
into sprawling, |owdensity devel opnment;

(f) That generally do not require the extension of urban
governnment al services; and
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(g) That are consistent with the protection of natural surface
wat er flows and ground water and surface water recharge and di scharge
ar eas.

(15) "Rural development” refers to devel opnent outside the urban
growh area and outside agricultural, forest, and mneral resource
| ands designated pursuant to RCW 36. 70A. 170. Rural devel opnent can
consist of a variety of uses and residential densities, including
clustered residential devel opnent, at |levels that are consistent with
the preservation of rural character and the requirenents of the rural
el ement. Rural devel opnent does not refer to agriculture or forestry
activities that may be conducted in rural areas.

(16) "Rural governnmental services" or "rural services" include
t hose public services and public facilities historically and typically
delivered at an intensity usually found in rural areas, and may incl ude
donestic water systens, fire and police protection services,
transportation and public transit services, and other public utilities
associated with rural developnent and normally not associated wth
urban areas. Rural services do not include stormor sanitary sewers,
except as otherw se authorized by RCW 36. 70A. 110(4) .

(17) "Urban growmth" refers to growmh that makes intensive use of
land for the |location of buildings, structures, and inperneable
surfaces to such a degree as to be inconpatible with the primry use of
| and for the production of food, other agricultural products, or fiber,
or the extraction of mneral resources, rural uses, rural devel opnment,
and natural resource |ands designated pursuant to RCW 36. 70A. 170. A
pattern of nore intensive rural developnent, as provided in RCW
36. 70A. 070(5) (d), is not urban growh. \Wen allowed to spread over
wi de areas, urban growh typically requires urban governnental
services. "Characterized by urban gromh"” refers to | and havi ng urban
growh located on it, or to land located in relationship to an area
Wi th urban gromh on it as to be appropriate for urban grow h.

(18) "Urban growth areas" neans those areas designated by a county
pursuant to RCW 36. 70A. 110.

(19) "Urban governnental services" or "urban services" include
those public services and public facilities at an intensity
historically and typically provided in cities, specifically including
storm and sanitary sewer systens, donestic water systens, street
cl eaning services, fire and police protection services, public transit
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services, and other public utilities associated with urban areas and
normal |y not associated with rural areas.

(20) "wetland" or "wetlands" nmeans areas that are inundated or
saturated by surface water or ground water at a frequency and duration
sufficient to support, and that under normal circunmstances do support,
a preval ence of vegetation typically adapted for life in saturated soi
condi ti ons. Wet | ands generally include swanps, marshes, bogs, and
simlar areas. Wetl ands do not include those artificial wetlands
intentionally created fromnonwetl and sites, including, but not l[imted
to, irrigation and drainage ditches, grass-lined swales, canals,
detention facilities, wastewater treatnent facilities, farmponds, and
| andscape anenities, or those wetl ands created after July 1, 1990, that
were unintentionally created as a result of the construction of a road,
street, or highway. Wetlands may include those artificial wetlands
intentionally created from nonwetland areas created to mtigate
conversion of wetl ands.

~-- END ---
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