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SECOND SUBSTI TUTE HOUSE BI LL 2637

AS AMENDED BY THE SENATE
Passed Legislature - 2000 Regul ar Session
St ate of WAshi ngt on 56th Legislature 2000 Regul ar Sessi on

By House Conmttee on Appropriations (originally sponsored by
Represent ati ves Tokuda, Conway, Cody, Schual - Berke, McIntire, Canpbell,
Rockefell er, Kenney, Haigh, OBrien, Kagi, Hurst, Anderson and Van
Luven; by request of Departnent of Social and Health Services)

Read first tine 02/ 07/2000. Referred to Commttee on

AN ACT Rel ating to background checks on persons in contact with
vul nerabl e adul ts; and anendi ng RCW43. 43. 832, 43. 20A. 710, 74. 39A. 050,
74.34.095, and 74. 39A 095.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW 43. 43. 832 and 1997 c¢ 392 s 524 are each anended to
read as foll ows:

(1) The legislature finds that businesses and organizations
provi ding services to children, devel opnentally disabled persons, and
vul nerable adults need adequate information to determ ne which
enpl oyees or licensees to hire or engage. The |l egislature further
finds that many devel opnentally disabled individuals and vul nerable
adults desire to hire their own enployees directly and also need
adequate information to determ ne which enpl oyees or licensees to hire
or engage. Therefore, the Washington state patrol crimna
identification systemshall disclose, upon the request of a business or
organi zation as defined in RCW 43.43.830, a devel opnentally disabl ed
person, or a vul nerable adult as defined in RCW43. 43. 830 or his or her
guardi an, an applicant’s record for convictions of offenses against
chil dren or other persons, convictions for crinmes relating to financi al
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exploitation, but only if the victim was a vulnerable adult,
adj udications of child abuse in a civil action, the issuance of a
protection order against the respondent under chapter 74.34 RCW and
di sciplinary board final decisions and any subsequent cri m nal charges
associated with the conduct that is the subject of the disciplinary
board final decision

(2) The legislature also finds that the state board of education
may request of the Washington state patrol crimnal identification
system information regarding a certificate applicant’s record for
convi ctions under subsection (1) of this section.

(3) The legislature also finds that | aw enforcenent agencies, the
office of the attorney general, prosecuting authorities, and the
departnent of social and health services may request this sane
information to aid in the investigation and prosecution of child
devel opnment al | y di sabl ed person, and vul nerabl e adult abuse cases and
to protect children and adults fromfurther incidents of abuse.

(4) The legislature further finds that the departnment of social and
heal th services nmust consider the information listed in subsection (1)
of this section in the follow ng circunstances:

(a) Wen considering persons for state ((pesttions—direethy

develeprentaty—di-sabledpersoens—or—vulnrerableadults)) enploynent in

positions directly responsible for the supervision, care, or treatnent
of children, vulnerable adults, or individuals with nental illness or
devel opnental disabilities;

(b) When considering persons for state positions involving
unsupervised access to vulnerable adults to conduct conprehensive
assessnents, financial eligibility determnations, licensing and

certification activities, investigations, surveys, Or case managenent:

or for state positions otherwse required by federal law to neet
enpl oynent st andar ds;

(c) Wien licensing agencies or facilities with individuals in
positions directly responsible for the care, supervision, or treatnment
of children, developnentally disabled persons, or vul nerable adults,
including but not limted to agencies or facilities |icensed under
chapter 74.15 or 18.51 RCW

((€e))) (d) Wen contracting with individuals or businesses or
organi zations for the care, supervision, case nmanagenent, or treatnment
of children, developnentally disabled persons, or vulnerable adults,

2SHB 2637. SL p. 2
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including but not limted to services contracted for under chapter
18.20, 18.48, 70.127, 70.128, 72.36, or 74.39A RCWor Title 71A RCW_
(e) Wien individual providers are paid by the state or providers

are paid by hone care agencies to provide in-hone services involving

unsupervi sed access to persons with physical, nental, or devel opnent al

disabilities or nental illness, or to vulnerable adults as defined in

chapter 74.34 RCW including but not linmted to services provided under

chapter 74.39 or 74. 39A RCW

(5) Whenever a state conviction record check is required by state
| aw, persons may be enpl oyed or engaged as vol unteers or independent
contractors on a conditional basis pending conpletion of the state
background investigation. \Wenever a national crimnal record check
t hrough the federal bureau of investigation is required by state |aw,
a person may be enployed or engaged as a volunteer or independent
contractor on a conditional basis pending conpletion of the national
check. The Washi ngton personnel resources board shall adopt rules to
acconplish the purposes of this subsection as it applies to state
enpl oyees.

(6)(a) For purposes of facilitating tinmely access to crimnal
background information and to reasonably mnimze the nunber of
requests made under this section, recognizing that certain health care
provi ders change enploynent frequently, health care facilities may,
upon request from another health care facility, share copies of
conpl eted crimnal background inquiry information.

(b) Conpl eted crim nal background i nquiry information may be shared
by a wlling health care facility only if the follow ng conditions are
satisfied: The licensed health care facility sharing the crimna
background inquiry information is reasonably known to be the person’s
nost recent enployer, no nore than twelve nonths has el apsed fromthe
date the person was | ast enployed at a licensed health care facility to
the date of their current enploynent application, and the crimna
background information is no nore than two years ol d.

(c) If crimnal background inquiry information is shared, the
health care facility enpl oying the subject of the inquiry nust require
the applicant to sign a disclosure statenent indicating that there has
been no conviction or finding as described in RCW43.43. 842 since the
conpl etion date of the nost recent crimnal background inquiry.

(d) Any health care facility that knows or has reason to believe
t hat an applicant has or may have a di squalifying conviction or finding

p. 3 2SHB 2637. SL
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as described in RCW 43.43.842, subsequent to the conpletion date of
their nost recent crimnal background i nquiry, shall be prohibited from
relying on the applicant’s previous enployer’s crimnal background
inquiry information. A new crimnal background inquiry shall be
request ed pursuant to RCW 43. 43. 830 t hrough 43. 43. 842.

(e) Health care facilities that share crimnal background inquiry
information shall be inmune from any cl ai mof defamation, invasion of
privacy, negligence, or any other claim in connection wth any
di ssem nation of this information in accordance with this subsection.

(f) Health care facilities shall transmt and receive the crim nal
background i nquiry information i n a manner that reasonably protects the
subject’s rights to privacy and confidentiality.

(g) For the purposes of this subsection, "health care facility"
means a nursing honme |icensed under chapter 18.51 RCW a boardi ng hone
licensed under chapter 18.20 RCW or an adult famly hone I|icensed
under chapter 70.128 RCW

(7) If a federal bureau of investigation check is required in
addition to the state background check by the departnent of social and

health services, an applicant who is not disqualified based on the

results of the state background check shall be eligible for a one

hundred twenty day provisional approval to hire, pendi ng the outcome of

the federal bureau of investigation check. The departnent nay extend

the provisional approval until receipt of the federal bureau of

i nvestigati on check. If the federal bureau of investigation check

disqualifies an applicant, the department shall notify the requestor

that the provisional approval to hire is withdrawn and the applicant

may be term nat ed.

Sec. 2. RCW43. 20A. 710 and 1999 c 336 s 7 are each anended to read
as follows:

(1) The secretary shall investigate the conviction records, pending
charges or disciplinary board final decisions of:

(a) Persons being considered for state enploynent in positions
directly responsible for the supervision, care, or treatnment of
children, vulnerable adults, or individuals with nental illness or
devel opnental disabilities; ((and))

(b) Persons being considered for state enploynent in positions
involving unsupervised access to vulnerable adults to conduct

conpr ehensi ve assessnents, financi al eligibility determnations,

2SHB 2637. SL p. 4
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licensing and certification activities, investigations, surveys, or
case managenent; or for state positions otherw se required by federa
law t o neet enpl oynent st andards;

(c) Individual providers who are paid by the state ((fe+)) and
providers who are paid by hone care agencies to provide in-hone

servi ces ((andhiredby+ndividuals)) involving unsupervi sed access to
persons wth physical ((é+sabit+es)), nental, or devel opnental

disabilities((s)) or nental illness, or ((menatal—inpairrent)) to
vul nerable adults as defined in chapter 74.34 RCW including but not
l[imted to services provided under chapter 74.39 or 74.39A RCW__and

(d) Individuals or businesses or organizations for the care,
supervi sion, case managenent, or treatnent of children, devel opnentally
di sabl ed persons, or vulnerable adults, including but not limted to
services contracted for under chapter 18.20, 18.48, 70.127, 70.128,
72.36, or 74.39A RCWor Title 71A RCW

(2) The investigation may include an exam nation of state and
national crimnal identification data. The secretary shall use the
information solely for the purpose of determning the character,
suitability, and conpetence of these applicants.

(3) An _individual provider or hone care agency provider who has
resided in the state less than three years before applying for
enpl oynent i nvol ving unsupervised access to a vulnerable adult as
defined in chapter 74.34 RCWnust be fingerprinted for the purpose of
investigating conviction records both through the Washington state
patrol and the federal bureau of investigation. This subsection
applies only wth respect to the provision of in-hone services funded
by nedicaid personal care under RCW 74.09.520, comunity options
program entry system waiver services under RCW 74.39A. 030, or chore
services under RCW 74.39A 110. However, this subsection does not
supersede RCW 74.15. 030(2) (b).

(4) An individual provider or hone care agency provider hired to
provi de i n-hone care for and havi ng unsupervi sed access to a vul nerabl e
adult as defined in chapter 74.34 RCW nust have no conviction for a
disqualifying crine under RCW43.43.830 and 43.43.842. An individual
or _hone care agency provider nust also have no conviction for a crine
relating to drugs as defined in RCW43.43.830. This subsection applies
only with respect to the provision of in-hone services funded by
nedi cai d personal care under RCW 74.09. 520, conmunity options program

p. 5 2SHB 2637. SL
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entry system waiver services under RCW 74.39A 030, or chore services
under RCW 74. 39A 110.

(5) The secretary shall provide the results of the ((state))
background check on individual providers to the ((+ndividuals—wth

rental—Apat+rent)) persons hiring themor to their | egal guardians, if

any, for their determnation of the character, suitability, and
conpetence of the applicants. |If ((anr—+ndividual)) the person el ects
to hire or retain an individual provider after receiving notice from
the departnment that the applicant has a conviction for an of fense that
woul d di squalify the applicant from ((erptoyrent—wththedepartrent))
havi ng unsupervised access to persons wth physical, nental, or
devel opnental disabilities or nmental illness, or to vulnerable adults
as defined in chapter 74.34 RCW then the secretary shall deny paynent
for any subsequent services rendered by the disqualified individua
provi der.

((4))) (B) Crimnal justice agencies shall provide the secretary
such information as they nmay have and that the secretary may require
for such purpose.

*Sec. 3. RCW 74.39A 050 and 1999 ¢ 336 s 5 are each anended to
read as fol |l ows:

The department’s system of quality inprovenent for |ong-term care
servi ces shall use the foll ow ng principl es, consi stent with applicabl e
federal |aws and regul ations:

(1) The system shall be client-centered and pronote privacy,
i ndependence, dignity, choice, and a home or home-Ii ke environment for
consuners consi stent with chapter 392, Laws of 1997.

(2) The goal of the systemis continuous quality inprovement with
the focus on consumer satisfaction and outcomes for consuners. This
i ncludes that when conducting |icensing inspections, the departnent
shal | interviewan appropri at e percent age of residents, fam |y menbers,
resi dent managers, and advocates in addition to interview ng providers
and staff.

(3) Providers should be supported in their efforts to inprove
quality and address identified problens initially through training,
consul tation, technical assistance, and case managenent.

(4) The enphasi s shoul d be on probl emprevention both in nonitoring
and in screening potential providers of service.

2SHB 2637. SL p. 6
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(5) Mnitoring should be outconme based and responsive to consuner
conplaints and a clear set of health, quality of care, and safety
standards that are easily understandabl e and have been made avail abl e
to providers.

(6) Pronpt and specific enforcement renedies shall also be
i npl ement ed wi t hout del ay, pursuant to RCW74. 39A 080, RCW70. 128. 160,
chapter 18.51 RCW or chapter 74.42 RCW for providers found to have
del ivered care or failed to deliver care resulting in probl ens that are
serious, recurring, or uncorrected, or that create a hazard that is
causing or likely to cause death or serious harm to one or nore
resi dents. These enforcenent remedies may also include, when
appropri ate, reasonable conditions on a contract or license. In the
sel ection of remedi es, the safety, health, and well -bei ng of residents
shal | be of paranpunt inportance.

(7) To the extent funding is available, all |ong-term care staff
directly responsible for the care, supervision, or treatment of
vul ner abl e persons shoul d be screened through background checks in a
uniform and tinmely manner to ensure that they do not have a crim nal
history that would disqualify them from working wth vul nerable
persons. Whenever a state conviction record check is required by state
I aw, persons may be enpl oyed or engaged as vol unteers or independent
contractors on a conditional basis according to | aw and rul es adopted
by the departnent.

(8) No provider or staff, or prospective provider or staff, with a
stipul ated finding of fact, conclusion of |aw, an agreed order, or
finding of fact, conclusion of law, or final order issued by a
disciplining authority, a court of law, or entered into a state
regi stry finding hi mor her guilty of abuse, negl ect, exploitation, or
abandonment of a minor or a vulnerable adult as defined in chapter
74. 34 RCWshal | be enpl oyed in t he care of and have unsupervi sed access
to vul nerabl e adults.

(9 ((

p. 7 2SHB 2637. SL
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16))) The department shall by rul e devel op training requirenents
for individual providers and honme care agency providers. The
department shall deny paynment to an individual provider or a home care
provi der who does not conplete the training requirement within the time
limt specified by the department by rule.

((+1))) (10) The department shall establish, by rule, training,
background checks, and other quality assurance requirements for
per sonal ai des who provide i n- hone servi ces funded by medi cai d per sonal
care as described in RCW 74. 09. 520, conmmunity options program entry
system waiver services as described in RCW 74. 39A 030, or chore
services as described in RCW 74.39A 110 that are equivalent to
requi renments for individual providers.

((+2))) (11) Under existing funds the departnent shall establish
internally a quality inprovement standards conmittee to nonitor the
devel opnent of standards and to suggest nodifications.

((+3))) (12) Wthin existing funds, the departnment shall design,
develop, and inplement a long-term care training program that is
flexible, relevant, and qualifies towards the requirenents for a
nursi ng assi stant certificate as established under chapter 18. 88A RCW
Thi s subsection does not require conpletion of the nursing assistant
certificate training program by providers or their staff. The Iong-
termcare teachi ng curricul umnust consist of a fundamental nodul e, or
nodul es, and a range of other avail abl e rel evant traini ng nodul es t hat
provide the caregiver with appropriate options that assist in meeting
the resident’s care needs. Some of the traini ng nodul es may i ncl ude,
but are not limted to, specific training on the special care needs of
persons with devel opment al disabilities, dementia, nmental illness, and
the care needs of the elderly. No |ess than one training nodul e nust
be dedicated to workpl ace violence prevention. The nursing care
qual i ty assurance conmi ssion shall work together with t he departnent to
devel op the curricul um nodul es. The nursing care quality assurance
conm ssion shall direct the nursing assistant training prograns to
accept sone or all of the skills and conpetencies fromthe curricul um
nmodul es towards neeting the requirements for a nursing assistant
certificate as defined in chapter 18 88A RCW A process may be
devel oped to test persons conpleting nodul es froma caregiver’s cl ass
to verify that they have the transferable skills and conpetencies for

2SHB 2637. SL p. 8
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entry into a nursing assistant training program The department may
revi ew whet her facilities can devel op their own rel ated | ong-termcare
training programs. The department may devel op a review process for
det ermi ni ng what previ ous experience and trai ning may be used to wai ve
sone or all of the mandatory training. The department of social and
heal t h servi ces and t he nursing care qual ity assurance conm ssi on shal |
wor k toget her to devel op an inpl ementation plan by Decenber 12, 1998.

*Sec. 3 was vetoed. See nmessage at end of chapter

Sec. 4. RCW74.34.095 and 1999 ¢ 176 s 17 are each anended to read
as follows:

(1) The following information is confidential and not subject to
di scl osure, except as provided in this section:

(a) A report of abandonnment, abuse, financial exploitation, or
negl ect made under this chapter

(b) The identity of the person making the report; and

(c) Al files, reports, records, conmunications, and wor ki ng papers
used or developed in the investigation or provision of protective
servi ces.

(2) Information considered confidential may be disclosed only for
a purpose consistent with this chapter or as authorized by chapter
18.20, 18.51, or 74.39A RCW or as authorized by the long-term care
onbudsman prograns under federal |aw or state | aw, chapter 43.190 RCW

(3) A court or presiding officer in an admnistrative proceedi ng
may order disclosure of confidential information only if the court, or
presiding officer in an admnistrative proceeding, determ nes that
di sclosure is essential to the admnistration of justice and wll not
endanger the life or safety of the vulnerable adult or individual who
made the report. The court or presiding officer in an admnistrative
hearing may place restrictions on such disclosure as the court or
presiding officer deens proper.

Sec. 5. RCW74.39A.095 and 1999 ¢ 175 s 3 are each anended to read
as follows:

(1) In carrying out case nmanagenent responsibilities established
under RCW74. 39A. 090 for consuners who are receiving services under the
medi caid personal care, comunity options progranms entry system or
chore services programthrough an i ndi vi dual provider, each area agency
on agi ng shall provide adequate oversi ght of the care being provided to

p. 9 2SHB 2637. SL
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consuners receiving services under this section. Such oversight shal
include, but is not limted to:

(a) Verification that the individual provider has nmet any training
requi renents established by the departnent;

(b) Verification of a sanple of worker tinme sheets;

(c) Hone visits or tel ephone contacts sufficient to ensure that the
pl an of care is being appropriately inplenented,

(d) Reassessnent and reauthorization of services;

(e) Monitoring of individual provider performance; and

(f) Conducting crimnal background checks or verifying that
crim nal background checks have been conduct ed.

(2) The area agency on aging case manager shall work with each
consuner to develop a plan of care under this section that identifies
and ensures coordination of health and long-term care services that
nmeet the consuner’s needs. 1n developing the plan, they shall utilize,
and nodify as needed, any conprehensive comrunity service plan
devel oped by the departnent as provided i n RCW74. 39A. 040. The pl an of
care shall include, at a m ni num

(a) The nanme and tel ephone nunber of the consuner’s area agency on
agi ng case nmanager, and a statement as to how the case manager can be
contacted about any concerns related to the consumer’s well-being or
t he adequacy of care provided;

(b) The name and t el ephone nunbers of the consuner’s primary health
care provider, and other health or long-termcare providers with whom
t he consuner has frequent contacts;

(c) A clear description of the roles and responsibilities of the
area agency on agi ng case nmanager and the consuner receiving services
under this section;

(d) The duties and tasks to be performed by the area agency on
agi ng case manager and the consuner receiving services under this
section;

(e) The type of in-honme services authorized, and the nunber of
hours of services to be provided,;

(f) The ternms of conpensation of the individual provider;

(g) A statenent that the individual provider has the ability and
willingness to carry out his or her responsibilities relative to the
pl an of care; and

(h)(i) Except as provided in (h)(ii) of this subsection, a clear
statenent indicating that a consumer receiving services under this

2SHB 2637. SL p. 10
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section has the right to waive any of the case nanagenent services
offered by the area agency on aging under this section, and a clear
i ndi cation of whether the consunmer has, in fact, waived any of these
servi ces.

(1i) The consunmer’s right to waive case nmanagenment services does
not include the right to waive reassessnent or reauthorization of
services, or verification that services are being provided in
accordance with the plan of care.

(3) Each area agency on aging shall retain a record of each wai ver
of services included in a plan of care under this section.

(4) Each consuner has the right to direct and participate in the
devel opnent of their plan of care to the maxi num practicabl e extent of
their abilities and desires, and to be provided with the tinme and
support necessary to facilitate that participation.

(5 A copy of the plan of care nust be distributed to the
consuner’s primary care provider, individual provider, and other
rel evant providers with whom the consuner has frequent contact, as
aut hori zed by the consuner.

(6) The consuner’s plan of care shall be an attachnent to the
contract between the departnent, or their designee, and the individual
provi der.

(7) If the departnent or area agency on aging case manager finds
that an individual provider’s inadequate performance or inability to
deliver quality care is jeopardi zing the health, safety, or well-being
of a consuner receiving service under this section, the departnment or
the area agency on aging may take action to termnate the contract
bet ween the departnent and the individual provider. |[If the departnent
or the area agency on aging has a reasonable, good faith belief that
the health, safety, or well-being of a consuner is in inmmnent
j eopardy, the departnent or area agency on aging may sunmmarily suspend
the contract pending a fair hearing. The consunmer may request a fair
hearing to contest the planned action of the case nanager, as provided
in chapter 34.05 RCW The departnment may by rul e adopt guidelines for
inpl enenting this subsection.

(8) The departnent or area agency on aging may reject a request by
((arfa})) a consunmer receiving services under this section to have a
famly menber or other person serve as his or her individual provider
if the case manager has a reasonable, good faith belief that the famly
menber or other person will be unable to appropriately neet the care

p. 11 2SHB 2637. SL
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needs of the consuner. The consuner may request a fair hearing to
contest the decision of the case nmanager, as provided in chapter 34.05
RCW The departnment may by rul e adopt guidelines for inplenenting this
subsecti on.

Passed the House March 8, 2000.

Passed the Senate March 1, 2000.

Approved by the Governor March 24, 2000, with the exception of
certain itens that were vetoed.

Filed in Ofice of Secretary of State March 24, 2000.

Note: Governor’s explanation of partial veto is as foll ows:

"I am returning herewith, w thout ny approval as to section 3,
Second Substitute House Bill No. 2637 entitled:

"AN ACT Rel ating to background checks on persons in contact with
vul nerabl e adults;"

This bill expands the requirenents for crimnal background checks
for people who provide care or have unsupervi sed access to vul nerable
adults. This bill gives the Departnment of Social and Health Services

sone additional tools to ensure the safety of sone of our nost
vul nerabl e citizens.

Section 3 would have elimnated a current requirenment that DSHS
mai ntain a regi stry of personal care ai des agai nst whomt here have been
substantiated findings of abuse, neglect, financial exploitation, or
abandonment of a vulnerable adult. This registry was established only
| ast year, and its elimnation would be a step backwards in assuring
quality care and safety for people wth disabilities.

For these reasons, | have vetoed section 3 of Second Substitute
House Bill No. 2637.

Wth the exception of section 3, Second Substitute House Bill No.
2637 i s approved.”
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