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HOUSE BI LL 2791

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Sessi on

By Representatives Kagi, Jarrett, Cody, Tom Hunter, Darneille,
Cl i bborn, Meller, Schual -Berke, Chase and Hudgi ns

Read first time 01/20/2004. Referred to Commttee on Judiciary.

AN ACT Relating to firearns and donestic viol ence; and anendi ng RCW
9.41. 800, 10.99.040, 10.99.045, 26.50.060, and 26.50.070.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW9.41.800 and 2002 ¢ 302 s 704 are each anended to read
as follows:

(1) Any court when entering an order authorized under RCW
9A. 46. 080, 10.14.080, ((46-99-040,—10-99-045,)) 26.09.050, 26.09. 060,
26.10. 040, 26.10.115, 26.26.130, 26.50.060, ((26-56-0+0+)) or 26.26.590
shall, upon a showi ng by clear and convincing evidence, that a party
has: Used, displayed, or threatened to use a firearm or other
dangerous weapon in a felony, or previously comnmtted any offense that
makes himor her ineligible to possess a firearm under the provisions
of RCW 9. 41. 040:

(a) Require the party to surrender any firearm or other dangerous
weapon;

(b) Require the party to surrender any concealed pistol |icense
i ssued under RCW 9. 41.070;

(c) Prohibit the party from obtaining or possessing a firearm or
ot her danger ous weapon;
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(d) Prohibit the party from obtaining or possessing a conceal ed
pi stol |icense.

(2) Any court when entering an order authorized under RCW
9A. 46. 080, 10.14.080, ((46-99-040,—10-99-045,)) 26.09.050, 26.09. 060,
26.10. 040, 26.10.115, 26.26.130, 26.50.060, ((26-56-0+0+)) or 26.26.590
may, upon a showi ng by a preponderance of the evidence but not by clear
and convincing evidence, that a party has: Used, displayed, or
threatened to use a firearm or other dangerous weapon in a felony, or
previously commtted any offense that nmakes him or her ineligible to
possess a pistol under the provisions of RCW9. 41. 040:

(a) Require the party to surrender any firearm or other dangerous
weapon;

(b) Require the party to surrender a concealed pistol license
i ssued under RCW 9. 41.070;

(c) Prohibit the party from obtaining or possessing a firearm or
ot her danger ous weapon;

(d) Prohibit the party from obtaining or possessing a conceal ed
pi stol |icense.

(3) The court nay order tenporary surrender of a firearm or other
danger ous weapon w thout notice to the other party if it finds, on the
basis of the noving affidavit or other evidence, that irreparable
injury could result if an order is not issued until the tinme for
response has el apsed.

(4) In addition to the provisions of subsections (1), (2), and (3)
of this section, the court may enter an order requiring a party to
conply with the provisions in subsection (1) of this section if it
finds that the possession of a firearmor other dangerous weapon by any
party presents a serious and immnent threat to public health or
safety, or to the health or safety of any individual

(5) The requirenents of subsections (1), (2), and (4) of this
section may be for a period of tinme less than the duration of the
order.

(6) Wien entering an order authorized under RCW 10.99. 040,
10.99. 045, or 26.50.070, the court nust:

(a) Require the party to surrender any firearm or other dangerous
weapon;

(b) Require the party to surrender a concealed pistol license
i ssued under RCW9.41.070;
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(c) Prohibit the party from obtaining or possessing a firearm or
ot her danger ous weapon; and

(d) Prohibit the party from obtaining or possessing a conceal ed
pistol license.

(7) Wen entering an order authorized under RCW 26.50.060, if a
party has commtted an act of donestic violence, unless that party
shows by clear and convincing evidence they do not pose a threat to
public health or safety, or to the health or safety of any individual
the court nust:

(a) Require the party to surrender any firearm or other dangerous
weapon,;

(b) Require the party to surrender a concealed pistol license
i ssued under RCW9.41.070;

(c) Prohibit the party from obtaining or possessing a firearm or
ot her danger ous weapon; and

(d) Prohibit the party from obtaining or possessing a conceal ed
pistol license.

(8) The court nmay require the party to surrender any firearm or
ot her dangerous weapon in his or her imedi ate possession or control or
subject to his or her imredi ate possession or control to the sheriff of
the county having jurisdiction of the proceeding, the chief of police
of the nunicipality having jurisdiction, or to the restrained or
enj oi ned party's counsel or to any person designated by the court.

(9) Al law enforcenent agencies nust accept weapons surrendered
under an order authorized by this section, RCW 10.99.040, 10.99. 045,
26.50. 060, or 26.50.070, and nust beginning January 1, 2005, have in
place rules or policies regarding how to accept, seize, and store
weapons subject to an order of surrender.

Sec. 2. RCW10.99.040 and 2000 ¢ 119 s 18 are each anmended to read
as follows:

(1) Because of the serious nature of donmestic violence, the court
in donestic violence actions:

(a) Shall not dismss any charge or delay disposition because of
concurrent dissolution or other civil proceedings;

(b) Shall not require proof that either party is seeking a
di ssolution of marriage prior to instigation of crimnal proceedings;
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(c) Shall waive any requirenent that the victims |ocation be
disclosed to any person, other than the attorney of a crimnal
defendant, upon a showing that there is a possibility of further
vi ol ence: PROVI DED, That the court my order a crimnal defense
attorney not to disclose to his or her client the victims |ocation
and

(d) Shall identify by any reasonabl e means on docket sheets those
crimnal actions arising fromacts of donestic violence.

(2) (a) Because of the |ikelihood of repeated violence directed at
t hose who have been victins of donestic violence in the past, when any
person charged with or arrested for a crine involving donestic violence
is released from custody before arraignnment or trial on bail or
personal recogni zance, the ~court authorizing the release shal
determ ne whether that person should be prohibited from having any
contact with the victim may prohibit that person from having any
contact with the victim_and nust:

(i) Require the party to surrender any firearm or other dangerous
weapon;

(ii) Require the party to surrender a concealed pistol license
i ssued under RCW9.41.070;

(iii) Prohibit the party from obtaining or possessing a firearm or
ot her danger ous weapon; and

(iv) Prohibit the party from obtaining or possessing a conceal ed

pistol |icense. ( { Fhe—jurt-sdiecton—authortzing—the—release—shal

contact—w-th—the—vietm-) )

(b) If there is no outstanding restraining or protective order
prohi biting that person from having contact with the victim the court
authorizing release my issue, by telephone, a no-contact order
prohibiting the person charged or arrested from having contact with the
victimor fromknow ngly comng within, or know ngly remaining wthin,
a specified distance of a |ocation and nust:

(i) Require the party to surrender any firearm or other dangerous
weapon;

(ii) Require the party to surrender a concealed pistol license
i ssued under RCW9.41.070;

(iii) Prohibit the party from obtaining or possessing a firearm or
ot her danger ous weapon; and
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(iv) Prohibit the party from obtaining or possessing a conceal ed
pistol |icense.

(b . . I or—t4 hall o I .
oF—REW-9-41-8060-) )

(c) The no-contact order and order regarding firearns or other
danger ous weapons shall also be issued in witing as soon as possi bl e.

(3)(a) At the tine of arraignnent the court shall determ ne whet her
a no-contact order shall be issued or extended. The no-contact order
shall termnate if the defendant is acquitted or the charges are
dismssed. |If a no-contact order is issued or extended, the court may
also include in the conditions of release a requirenent that the
def endant submt to electronic nonitoring. If electronic nonitoring is
ordered, the court shall specify who shall provide the nonitoring
services, and the terns under which the nonitoring shall be perforned.
Upon conviction, the court may require as a condition of the sentence
that the defendant reinburse the providing agency for the costs of the
el ectroni ¢ nonitoring.

(b) An order regarding firearns or other dangerous weapons renains
in effect wuntil the defendant is acquitted or the charges are
di sm ssed.

(4)(a) WIIful violation of a ((eeuwrt)) no-contact order issued
under subsection (2) or (3) of this section is punishable under RCW
26.50. 110.

(b) Aviolation of an order regarding firearns or other dangerous
weapons i s puni shable under chapter 9.41 RCW

(c) The witten order releasing the person charged or arrested
shall contain the court's directives and shall bear the |egend:
"Violation of this order is a crimnal offense under chapter 26.50 RCW
and will subject a violator to arrest; any assault, drive-by shooting,
or reckl ess endangernent that is a violation of this order is a felony.
You can be arrested even if any person protected by the order invites
or allows you to violate the order's prohibitions. You have the sole
responsibility to avoid or refrain from violating the order's
provisions. Only the court can change the order."

((€e))) (d) A certified copy of the order shall be provided to the
victim

(5) If a no-contact order has been issued prior to charging, that
order shall expire at arraignment or wthin seventy-two hours if
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charges are not filed. Such orders need not be entered into the
conputer-based crimnal intelligence information systemin this state
which is used by | aw enforcenent agencies to |ist outstandi ng warrants.

(6) Whenever ((a—ne-ecentaet)) an order is issued, nodified, or
term nated under subsection (2) or (3) of this section, the clerk of
the court shall forward a copy of the order on or before the next
judicial day to the appropriate | aw enforcenent agency specified in the
or der. Upon receipt of the copy of the order the |aw enforcenent
agency shall enter the order for one year or until the expiration date
specified on the order into any conputer-based crimnal intelligence
information system available in this state used by |aw enforcenent
agencies to |list outstanding warrants. Entry into the conputer-based
crimnal intelligence information systemconstitutes notice to all |aw
enf orcenent agencies of the existence of the order. The order is fully
enforceable in any jurisdiction in the state. Upon receipt of notice
that an order has been term nated under subsection (3) of this section
the | aw enforcenent agency shall renove the order from the conputer-
based crimnal intelligence information system

Sec. 3. RCW10.99.045 and 2000 ¢ 119 s 19 are each anmended to read
as follows:

(1) A defendant arrested for an offense invol ving donmestic viol ence
as defined by RCW 10.99.020 shall be required to appear in person
before a magistrate within one judicial day after the arrest.

(2) A defendant who 1is <charged by citation, conplaint, or
information with an offense involving donestic violence as defined by
RCW 10. 99. 020 and not arrested shall appear in court for arraignnment in
person as soon as practicable, but in no event later than fourteen days
after the next day on which court is in session follow ng the issuance
of the citation or the filing of the conplaint or information.

(3) At the tine of the appearances provided in subsection (1) or
(2) of this section, the court shall determne the necessity of
i nposing a no-contact order or other conditions of pretrial release
according to the procedures established by court rule for a prelimnary
appearance or an arraignnment. The court ((fay)) nust include in the
order any conditions ((autherized)) required under RCW 9.41.800 and
10. 99. 040.
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(4) Appearances required pursuant to this section are nmandatory and
cannot be wai ved.

(5) The no-contact order shall be issued and entered with the
appropriate | aw enforcenent agency pursuant to the procedures outlined
in RCW10.99.040 (2) and ((£4))) (6).

Sec. 4. RCW26.50.060 and 2000 ¢ 119 s 15 are each anmended to read
as follows:

(1) Upon notice and after hearing, the court may provide relief as
fol |l ows:

(a) Restrain the respondent from commtting acts of donestic
violence and, if the court finds the respondent has commtted acts of
donestic violence, the court nust (i) require the respondent to
surrender any firearm or other dangerous weapon, (ii) require the
respondent to surrender a concealed pistol license issued under RCW
9.41.070, (iii) prohibit the respondent from obtaining or possessing a
firearm or other dangerous weapon, and (iv) prohibit the respondent
from obtaining or possessing a concealed pistol |icense;

(b) Exclude the respondent from the dwelling that the parties
share, fromthe residence, workplace, or school of the petitioner, or
fromthe day care or school of a child;

(c) Prohibit the respondent from knowngly comng wthin, or
knowingly remaining within, a specified distance from a specified
| ocati on;

(d) On the sanme basis as is provided in chapter 26.09 RCW the
court shall nmake residential provision with regard to m nor children of
the parties. However, parenting plans as specified in chapter 26.09
RCW shal |l not be required under this chapter;

(e) Oder the respondent to participate in a donestic violence
perpetrator treatnment program approved under RCW 26. 50. 150;

(f) Oder other relief as it deens necessary for the protection of
the petitioner and other famly or household nenbers sought to be
protected, including orders or directives to a peace officer, as
al | oned under this chapter;

(g) Require the respondent to pay the adm nistrative court costs
and service fees, as established by the county or nunicipality
incurring the expense and to reinburse the petitioner for costs
incurred in bringing the action, including reasonable attorneys' fees;
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(h) Restrain the respondent from having any contact with the victim
of donestic violence or the victims children or nenbers of the
victim s househol d;

(i) Require the respondent to submt to electronic nonitoring. The
order shall specify who shall provide the electronic nonitoring
services and the ternms under which the nonitoring nust be perforned.
The order also may include a requirenent that the respondent pay the
costs of the nonitoring. The court shall consider the ability of the
respondent to pay for electronic nonitoring;

(j) Consider the provisions of RCW9.41. 800;

(k) Order possession and use of essential personal effects. The
court shall list the essential personal effects wth sufficient
specificity to make it clear which property is included; and

(1) Oder use of a vehicle.

(2) If a protection order restrains the respondent from contacting
the respondent's mnor children the restraint shall be for a fixed
period not to exceed one year. This |limtation is not applicable to
orders for protection issued under chapter 26.09, 26.10, or 26.26 RCW
Wth regard to other relief, if the petitioner has petitioned for
relief on his or her own behalf or on behalf of the petitioner's famly
or household nenbers or mnor children, and the court finds that the
respondent is likely to resunme acts of donestic violence against the
petitioner or the petitioner's famly or household nenbers or mnor
children when the order expires, the court may either grant relief for
a fixed period or enter a permanent order of protection.

If the petitioner has petitioned for relief on behalf of the
respondent's mnor children, the court shall advise the petitioner that
if the petitioner wants to continue protection for a period beyond one
year the petitioner nay either petition for renewal pursuant to the
provisions of this chapter or my seek relief pursuant to the
provi sions of chapter 26.09 or 26.26 RCW

(3) If the court grants an order for a fixed tinme period, the
petitioner may apply for renewal of the order by filing a petition for
renewal at any tinme within the three nonths before the order expires.
The petition for renewal shall state the reasons why the petitioner
seeks to renew the protection order. Upon receipt of the petition for
renewal the court shall order a hearing which shall be not |ater than
fourteen days fromthe date of the order. Except as provided in RCW
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26. 50. 085, personal service shall be nmade on the respondent not |ess
than five days before the hearing. If tinmely service cannot be nade
the court shall set a new hearing date and shall either require
additional attenpts at obtaining personal service or permt service by
publication as provided in RCW26.50.085 or by mail as provided in RCW

26. 50. 123. If the court permits service by publication or mail, the
court shall set the new hearing date not later than twenty-four days
from the date of the order. If the order expires because tinely

service cannot be made the court shall grant an ex parte order of
protection as provided in RCW 26.50.070. The court shall grant the
petition for renewal unless the respondent proves by a preponderance of
the evidence that the respondent will not resune acts of donestic
vi ol ence against the petitioner or the petitioner's children or famly
or househol d nmenbers when the order expires. The court may renew the
protection order for another fixed tinme period or nay enter a permanent
order as provided in this section. The court may award court costs,
service fees, and reasonable attorneys' fees as provided in subsection
(D)(()) (g) of this section.

(4) In providing relief under this chapter, the court may realign
the designation of the parties as "petitioner” and "respondent” where
the court finds that the original petitioner is the abuser and the
original respondent is the victimof donmestic violence and nmay issue an
ex parte tenporary order for protection in accordance with RCW
26.50.070 on behalf of the victimuntil the victimis able to prepare
a petition for an order for protection in accordance wth RCW
26. 50. 030.

(5) Except as provided in subsection (4) of this section, no order
for protection shall grant relief to any party except upon notice to
t he respondent and hearing pursuant to a petition or counter-petition
filed and served by the party seeking relief in accordance wth RCW
26. 50. 050.

(6) The court order shall specify the date the order expires if
any. The court order shall also state whether the court issued the
protection order follow ng personal service, service by publication, or
service by mil and whether the court has approved service by
publication or mail of an order issued under this section.

(7) If the court declines to issue an order for protection or
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declines to renew an order for protection, the court shall state in
witing on the order the particular reasons for the court's denial.

Sec. 5. RCW26.50.070 and 2000 ¢ 119 s 16 are each anmended to read
as follows:

(1) \Where an application wunder this section alleges that
irreparable injury could result fromdonestic violence if an order is
not issued imediately without prior notice to the respondent, the
court may grant an ex parte tenporary order for protection, pending a
full hearing, and grant relief as the court deens proper, including an
order:

(a) Restraining any party from commtting acts of donestic
vi ol ence;

(b) Restraining any party from going onto the grounds of or
entering the dwelling that the parties share, from the residence,
wor kpl ace, or school of the other, or fromthe day care or school of a
child until further order of the court;

(c) Prohibiting any party from knowngly comng wthin, or
knowingly remaining within, a specified distance from a specified
| ocati on;

(d) Restraining any party frominterfering with the other's custody
of the mnor <children or from renoving the children from the
jurisdiction of the court;

(e) Restraining any party from having any contact with the victim
of donestic violence or the victims children or nenbers of the
victim s househol d; and

(f) Considering the provisions of RCW9. 41. 800.

(2) If there is reasonable cause to believe a party has commtted

or will commt donestic violence, the court nust (a) require the
respondent to surrender any firearm or other dangerous weapon, (b)
require the respondent to surrender a concealed pistol l|license issued

under RCW 9.41.070, (c) prohibit the respondent from obtaining or
possessing a firearm or other dangerous weapon, and (d) prohibit the
respondent from obtaining or possessing a concealed pistol license. An
order regarding firearns or other dangerous weapons remains in effect
until the party shows by clear and convincing evidence they do not pose
a threat to public health or safety, or to the health or safety of any
i ndi vi dual
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(3) Irreparable injury under this section includes but is not
limted to situations in which the respondent has recently threatened
petitioner with bodily injury or has engaged in acts of donestic
vi ol ence agai nst the petitioner.

((63))) (4) The court shall hold an ex parte hearing in person or
by telephone on the day the petition is filed or on the follow ng
j udi cial day.

((4))) (5) An ex parte tenporary order for protection shall be
effective for a fixed period not to exceed fourteen days or twenty-four
days if the court has permtted service by publication under RCW
26.50.085 or by nmail under RCW 26.50.123. The ex parte order nay be
reissued. A full hearing, as provided in this chapter, shall be set
for not later than fourteen days from the issuance of the tenporary
order or not l|later than twenty-four days if service by publication or
by mail is permtted. Except as provided in RCW 26.50. 050, 26.50.085,
and 26.50. 123, the respondent shall be personally served with a copy of
the ex parte order along with a copy of the petition and notice of the
date set for the hearing.

((65))) (6) Any order issued under this section shall contain the
date and tine of issuance and the expiration date and shall be entered
into a statewide judicial information systemby the clerk of the court
wi thin one judicial day after issuance.

((66))) (7) If the court declines to issue an ex parte tenporary
order for protection the court shall state the particul ar reasons for
the court's denial. The court's denial of a notion for an ex parte
order of protection shall be filed with the court.

~-- END ---
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