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ENGROSSED SUBSTI TUTE HOUSE BI LL 2056

AS RECOVMENDED BY THE CONFERENCE COWM TTEE
Passed Legi sl ature - 2003 Regul ar Sessi on
St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on

By House Conmmittee on State Governnment (originally sponsored by
Represent ati ves Hai gh, Arnstrong and M| osci a)

READ FI RST TI ME 03/ 05/ 03.

AN ACT Relating to the fairness of public works bidding; anending
RCW 39. 10. 020, 39.10.051, 39.10.061, and 39.10.902; addi ng new secti ons
to chapter 39.04 RCW and addi ng new sections to chapter 39.10 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 39.04 RCW
to read as foll ows:

When a nmunicipality receives a witten protest froma bidder for a
public works project which is the subject of conpetitive bids, the
muni ci pality shall not execute a contract for the project with anyone
other than the protesting bidder without first providing at |east two
full business days' witten notice of the nunicipality's intent to
execute a contract for the project; provided that the protesting bidder
submts notice in witing of its protest no later than two ful
busi ness days followi ng bid opening. Internediate Saturdays, Sundays,
and | egal holidays are not counted.

NEW SECTION. Sec. 2. A new section is added to chapter 39.04 RCW
to read as foll ows:
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A low bidder on a public works project who clains error and fails
to enter into a contract is prohibited frombidding on the sane project
if a second or subsequent call for bids is nade for the project.

Sec. 3. RCW39.10.020 and 2001 ¢ 328 s 1 are each anended to read
as follows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout this chapter.

(1) "Alternative public works contracting procedure" neans the
design-build and t he gener al contractor/construction manager
contracting procedures authorized in RCW 39.10.051 and 39.10.061,
respectively.

(2) "Public body" neans the state departnent of genera
adm ni stration; the University of \Washington; Washi ngton State
University; every city with a popul ation greater than seventy thousand
and any public authority chartered by such city under RCW 35.21.730
through 35.21.755 and specifically authorized as provided in RCW
39.10.120(4); every county with a popul ation greater than four hundred
fifty thousand; every port district with total revenues greater than
fifteen mllion dollars per year; every public hospital district with
total revenues greater than fifteen mllion dollars per year utilizing
t he design-build procedure authorized by RCW39. 10. 051 and every public
hospital district, regardless of total revenues, proposing projects
that are considered and approved by the public hospital district
project review board under section 7 of this act; every public utility
district with revenues from energy sales greater than twenty-three
mllion dollars per year; and those school districts proposing projects
that are considered and approved by the school district project review
board under RCW 39. 10. 115.

(3) "Public works project” neans any work for a public body within
the definition of the termpublic work in RCW 39.04. 010.

Sec. 4. RCW 39.10.051 and 2002 ¢ 46 s 1 are each anended to read
as follows:

(1) Notw thstandi ng any ot her provision of Iaw, and after conplying
wi th RCW39. 10. 030, the follow ng public bodies may utilize the design-
buil d procedure of public works contracting for public works projects
aut horized under this section: The state departnent of general

ESHB 2056. SL p. 2
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adm ni stration; the University of \Washington; Washi ngton State
University; every city with a popul ation greater than seventy thousand
and any public authority chartered by such city under RCW 35.21.730
through 35.21.755 and specifically authorized as provided in RCW
39.10.120(4); every county with a popul ation greater than four hundred
fifty thousand; every public utility district with revenues from energy
sales greater than twenty-three mllion dollars per year; every public

hospital district with total revenues greater than fifteen mllion
dollars per year; and every port district with total revenues greater

than fifteen mllion dollars per year. The authority granted to port

districts in this section is in addition to and does not affect

exi sting contracting authority under RCW53.08.120 and 53. 08.130. For

t he purposes of this section, "design-build procedure” neans a contract

between a public body and another party in which the party agrees to
both design and build the facility, portion of the facility, or other

itemspecified in the contract.

(2) Public bodies authorized under this section may utilize the
design-build procedure for public works projects valued over ten
mllion dollars where:

(a) The construction activities or technologies to be used are
highly specialized and a design-build approach is critical in
devel opi ng the construction nethodology or inplenenting the proposed
t echnol ogy; or

(b) The project design is repetitive in nature and i s an incidental
part of the installation or construction; or

(c) Regular interaction with and feedback fromfacilities users and
operators during design is not critical to an effective facility
desi gn.

(3) Public bodies authorized under this section may also use the
design-build procedure for the followng projects that neet the
criteria in subsection (2)(b) and (c) of this section:

(a) The construction or erection of preengi neered netal buildings
or prefabricated nodul ar buil dings, regardless of cost; or

(b) The construction of new student housing projects valued over
five mllion dollars.

(4) Contracts for design-build services shall be awarded through a
conpetitive process utilizing public solicitation of proposals for
design-build services. The public body shall publish at |east once in

p. 3 ESHB 2056. SL
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a |l egal newspaper of general circulation published in or as near as
possible to that part of the county in which the public work wll be
done, a notice of its request for proposals for design-build services
and the availability and location of the request for proposal
docunents. The request for proposal docunents shall include:

(a) A detailed description of the project including programatic,
performance, and technical requirenents and specifications, functional
and operational elenents, mnimm and maxi num net and gross areas of
any building, and, at the discretion of the public body, prelimnary
engi neering and architectural draw ngs;

(b) The reasons for using the design-build procedure;

(c) A description of the qualifications to be required of the
proposer including, but not Iimted to, subm ssion of the proposer's
acci dent prevention program

(d) A description of the process the public body wll wuse to
eval uate qualifications and proposal s, including evaluation factors and
the relative weight of factors. Evaluation factors shall include, but

not be limted to: Proposal price; ability of professional personnel;
past performance on simlar projects; ability to nmeet tine and budget
requi renents; ability to provide a performance and paynment bond for the
project; recent, current, and projected work loads of the firm
| ocation; and the concept of the proposal;

(e) The formof the contract to be awarded,

(f) The amount to be paid to finalists submtting best and fina
proposal s who are not awarded a design-build contract; and

(g) Oher information relevant to the project.

(5) The public body shall establish a conmttee to evaluate the
proposal s based on the factors, weighting, and process identified in
the request for proposals. Based on its evaluation, the public body
shall select not fewer than three nor nore than five finalists to
submt best and final proposals. The public body nmay, in its sole
di scretion, reject all proposals. Design-build contracts shall be
awar ded using the procedures in (a) or (b) of this subsection.

(a) Best and final proposals shall be eval uated and scored based on
the factors, weighting, and process identified in the initial request
for proposals. The public body nay score the proposals using a system
that neasures the quality and technical nerits of the proposal on a
unit price basis. Final proposals may not be considered if the

ESHB 2056. SL p. 4
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proposal cost is greater than the maxi num all owabl e constructi on cost
identified in the initial request for proposals. The public body shal
initiate negotiations with the firmsubmtting the highest scored best
and final proposal. |If the public body is unable to execute a contract
with the firm submtting the highest scored best and final proposal
negotiations with that firm my be suspended or termnated and the
public body nay proceed to negotiate with the next highest scored firm
Publ i c bodies shall continue in accordance wth this procedure until a
contract agreenent is reached or the selection process is term nated.

(b) If the public body determ nes that all finalists are capabl e of
producing plans and specifications that adequately neet project
requi renents, the public body may award the contract to the firmthat
submts the responsive best and final proposal with the | owest price.

(6) The firm awarded the contract shall provide a performance and
paynment bond for the contracted anount. The public body shall provide
appropriate honorarium paynents to finalists submtting best and final
proposals who are not awarded a design-build contract. Honor ari um
paynents shall be sufficient to generate neani ngful conpetition anong
potential proposers on design-build projects.

Sec. 5. RCW39.10.061 and 2002 ¢ 46 s 2 are each anended to read
as follows:

(1) Notw thstandi ng any ot her provision of |aw, and after conplying
with RCW 39.10.030, a public body my utilize the general
contractor/constructi on nmanager procedure of public works contracting
for public works projects authorized under subsection (2) of this
section. For t he pur poses of this secti on, "genera
contractor/construction manager" neans a firmw th which a public body
has sel ected and negoti ated a nmaxi mum al | owabl e construction cost to be
guaranteed by the firm after conpetitive selection through fornal
advertisement and conpetitive bids, to provide services during the
desi gn phase that may include life-cycle cost design considerations,
val ue engineering, scheduling, cost estimating, constructability,
alternative construction options for cost savings, and sequencing of
work, and to act as the construction manager and general contractor
during the construction phase.

(2) Except those school districts proposing projects that are
consi dered and approved by the school district project review board and

p. 5 ESHB 2056. SL
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those public hospital districts proposing projects that are considered
and approved by the public hospital district project review board
public bodies authorized under this section may utilize the genera
contractor/construction manager procedure for public works projects
val ued over ten mllion dollars where:

(a) Inplenentation of the project involves conplex scheduling
requi renents; or

(b) The project involves construction at an existing facility which
must continue to operate during construction; or

(c) The involvenent of the general contractor/construction manager
during the design stage is critical to the success of the project.

(3) Public bodies should select general contractor/construction
managers early in the life of public works projects, and in nost
situations no |ater than the conpletion of schematic design.

(4) Contracts for the services of a general contractor/construction
manager under this section shall be awarded through a conpetitive
process requiring the public solicitation of proposals for general
contractor/constructi on manager services. The public solicitation of
proposal s shall include: A description of the project, including
programmati c, per f or mance, and t echni cal requi renents and
specifications when available; the reasons for wusing the general
contractor/construction manager procedure; a description of the
qualifications to be required of the proposer, including subm ssion of
the proposer's accident prevention progranm a description of the
process the public body wll wuse to evaluate qualifications and
proposal s, including evaluation factors and the relative weight of
factors; the formof the contract to be awarded; the estimted nmaxi num
al |l owabl e construction cost; and the bid instructions to be used by the
general contractor/construction manager finalists. Evaluation factors
shall include, but not be limted to: Ability of professional
personnel, past performance in negotiated and conplex projects, and
ability to neet tine and budget requirenents; the scope of work the
general contractor/construction manager proposes to self-perform and
its ability to performit; location; recent, current, and projected
work | oads of the firm and the concept of their proposal. A public
body shall establish a commttee to evaluate the proposals. After the
commttee has selected the nost qualified finalists, these finalists
shall submt final proposals, including sealed bids for the percent

ESHB 2056. SL p. 6
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fee, which is the percentage anount to be earned by the general
contractor/construction nmnanager as overhead and profit, on the
estimated maxi num al | owabl e construction cost and the fixed anmount for
the detail ed specified general conditions work. The public body shal
select the firmsubmtting the highest scored final proposal using the
eval uation factors and the relative weight of factors published in the
public solicitation of proposals.

(5) The nmaxi num allowable construction cost may be negotiated
bet ween the public body and the selected firm after the scope of the
project is adequately determned to establish a guaranteed contract
cost for which the general contractor/construction manager will provide
a performance and paynent bond. The guaranteed contract cost includes
the fixed anmount for the detailed specified general conditions work,
t he negoti ated maxi num al | owabl e construction cost, the percent fee on
t he negoti ated maxi num al | owabl e construction cost, and sales tax. |If
the public body is unable to negotiate a satisfactory maxi num al | owabl e
construction cost wth the firm selected that the public body
determnes to be fair, reasonable, and within the available funds,
negotiations with that firmshall be formally term nated and the public
body shall negotiate with the next highest scored firm and continue
until an agreenent is reached or the process is term nated. If the
maxi mum al | owabl e construction cost varies nore than fifteen percent
from the bid estimted maxi num allowable construction cost due to
requested and approved changes in the scope by the public body, the
percent fee shall be renegoti ated.

(6) Al subcontract work shall be conpetitively bid with public bid
openi ngs. When critical to the successful conpletion of a
subcontractor bid package and after publication of notice of intent to
determne bidder eligibility in a |egal newspaper of genera
circulation published in or as near as possible to that part of the
county in which the public work will be done at |east twenty days
before requesting qualifications frominterested subcontract bidders,
the owner and general contractor/construction manager nmay determ ne
subcontractor bidding eligibility using the followng evaluation
criteria:

(a) Adequate financial resources or the ability to secure such
resour ces;

p. 7 ESHB 2056. SL
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(b) History of successful conpletion of a contract of simlar type
and scope;

(c) Project nmanagenent and project supervision personnel wth
experience on simlar projects and the availability of such personnel
for the project;

(d) Current and projected workload and the inpact the project wll
have on the subcontractor's current and projected workl oad;

(e) Ability to accurately estimte the subcontract bid package
scope of work;

(f) Ability to nmeet subcontract bid package shop drawi ng and ot her
coordi nati on procedures;

(g) Eligibility to receive an award under applicable l[aws and
regul ati ons; and

(h) Ability to neet subcontract bid package scheduling
requirenents.

The owner and general contractor/construction manager shall weigh
the evaluation criteria and determ ne a m ni nrum acceptabl e score to be
considered an eligible subcontract bidder.

After publication of notice of intent to determne bidder
eligibility, subcontractors requesting eligibility shall be provided
the evaluation criteria and weighting to be used by the owner and
gener al contractor/construction manager to determne eligible
subcontr act bi dders. After t he owner and genera
contractor/constructi on manager determ ne eligi bl e subcontract bi dders,
subcontractors requesting eligibility shall be provided the results and
scoring of the subcontract bidder eligibility determ nation.

Subcontract bid packages shall be awarded to the responsi bl e bi dder
submtting the |ow responsive bid. The requirenents of RCW 39. 30. 060
apply to each subcontract bid package. All subcontractors who bid work
over three hundred thousand dollars shall post a bid bond and al
subcontractors who are awarded a contract over three hundred thousand
dol I ars shall provide a performance and paynent bond for their contract

anount . Al'l other subcontractors shall provide a performance and
paynment bond if required by the general contractor/construction
manager . If a general contractor/construction nanager receives a
witten pr ot est from a subcontract or bi dder , t he gener al

contractor/constructi on manager shall not execute a contract for the
subcontract bid package with anyone other than the protesting bidder

ESHB 2056. SL p. 8
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wi thout first providing at least two full business days' witten notice
of the general contractor/construction nmanager's intent to execute a
contract for the subcontract bid package; provided that the protesting
bi dder submits notice in witing of its protest no later than two full
busi ness days follow ng bid opening. Internediate Saturdays, Sundays,
and legal holidays are not counted. A |ow bidder who clains error and
fails to enter into a contract is prohibited from bidding on the sane
project if a second or subsequent call for bids is nade for the
project. Except as provided for under subsection (7) of this section,
bi ddi ng on subcontract work by the general contractor/construction
manager or Its subsidiaries IS pr ohi bi t ed. The  general
contractor/constructi on manager nmay negotiate with the | owresponsive
bi dder in accordance with RCW 39.10.080 or, if wunsuccessful in such
negoti ati ons, rebid.

(7) The general contractor/construction manager, or its
subsidiaries, may bid on subcontract work if:

(a) The work within the subcontract bid package is customarily
performed by the general contractor/constructi on manager;

(b) The bid opening is managed by the public body; and

(c) Notification of the general contractor/construction manager's
intention to bidis included in the public solicitation of bids for the
bi d package.

In no event may the value of subcontract work perfornmed by the
general contractor/constructi on manager exceed thirty percent of the
negoti ated maxi num al | owabl e constructi on cost.

(8) A public body may include an incentive clause in any contract
awar ded under this section for savings of either tinme or cost or both
fromthat originally negotiated. No incentives granted nmay exceed five
percent of the maxi mum all owabl e construction cost. |If the project is
conpleted for |less than the agreed upon maxi num al | owabl e constructi on
cost, any savings not otherwi se negotiated as part of an incentive
cl ause shall accrue to the public body. If the project is conpleted
for nore than the agreed upon mexinmum allowabl e construction cost,
excepting increases due to any contract change orders approved by the
public body, the additional cost shall be the responsibility of the
general contractor/constructi on manager.

p. 9 ESHB 2056. SL
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NEW SECTION. Sec. 6. A new section is added to chapter 39.10 RCW
to read as foll ows:

(1) In addition to the projects authorized in RCW39. 10. 061, public
hospital districts may also use the general contractor/construction
manager contracting procedure for the construction of public hospital
district capital denonstration projects, subject to the follow ng
condi ti ons:

(a) The project nust receive approval from the public hospital
district project review board established under section 7 of this act.

(b) The public hospital district project review board nay not
aut horize nore than ten denonstration projects val ued between five and
ten mllion dollars.

(2) Public hospital districts my also wuse the genera
contractor/construction manager contracting procedure for t he
construction of any public hospital district capital project that has
a value over ten mllion dollars and that has received approval from
the public hospital district project review board established under
section 7 of this act.

NEW SECTION. Sec. 7. A new section is added to chapter 39.10 RCW
to read as foll ows:

(1) The public hospital district project review board is
established to review public hospital district proposals submtted by
public hospital districts to use alternative public works contracting
pr ocedur es. The board shall select and approve qualified projects
based upon an evaluation of the information submtted by the public
hospital district under subsection (2) of this section. Any
appointments for full ternms or to fill a vacancy shall be nmade by the
governor and shall include the followi ng representatives, each having
experience wth public works or comercial construction: One
representative fromthe departnent of health; one representative from
the office of financial nmanagenent; two representatives from the
construction industry, one of whom works for a construction conpany
with gross annual revenues of twenty mllion dollars or |ess; one
representative from the specialty contracting i ndustry; one
representative fromorgani zed | abor; one representative fromthe design
i ndustry; one representative froma public body previously authorized
under this chapter to use an alternative public works contracting

ESHB 2056. SL p. 10
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procedure who has experience using such alternative contracting
procedures; one representative from public hospital districts wth
total revenues greater than fifteen mllion dollars per year; and one
representative frompublic hospital districts with total revenues equal

to or less than fifteen mllion dollars per year. Each nenber shall be
appointed for a term of three years, with the first three-year term
commencing after July 27, 2003. Any menber of the public hospita

district project review board who is directly affiliated wth any
applicant before the board nust recuse him or herself from
consi deration of the application.

(2) A public hospital district seeking to wuse alternative
contracting procedures authorized wunder this chapter pursuant to
section 6 of this act shall file an application with the public
hospital district project review board. The application form shall
require the district to submt a detailed statenent of the proposed
project, including the public hospital district's nane; the current
projected total budget for the project, including the estimted
construction costs, costs for professional services, equipnment and
furnishing costs, off-site costs, contract admnistration costs, and
other related project costs; the anticipated project design and
construction schedule; a summary of the public hospital district's
construction activity for the preceding six years; and an explanation
of why the public hospital district believes the use of an alternative
contracting procedure is in the public interest and why the public
hospital district is qualified to use an alternative contracting
procedure, including a summary of the rel evant experience of the public
hospital district's managenent team The applicant shall al so provide
in a tinmely manner any other information concerning inplenentation of
projects under this chapter requested by the public hospital district
project review board to assist in its consideration.

(3) Any public hospital district whose application is approved by
the public hospital district project review board shall conply with the
public notification and review requirenents in RCW 39.10. 030.

(4) Any public hospital district whose application is approved by
the public hospital district project review board shall not use as an
eval uation factor whether a contractor submtting a bid for the
approved project has had prior general contractor/construction manager
procedur e experience.

p. 11 ESHB 2056. SL
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Sec.

8. RCW 39.10.902 and 2002 ¢ 46 s 4 are each anended to read
as foll ows:

The follow ng acts or parts of acts, as now existing or hereafter
anmended, are each repeal ed, effective July 1, 2007:

(1) RCW 39.10.010 and 1994 c¢ 132 s 1;

(2) RCW39.10.020 and 2003 c ... s 3 (section 3 of this act), 2001
c 328 s 1, 2000 c 209 s 1, 1997 c 376 s 1, & 1994 c 132 s 2;

(3) RCW 39.10.030 and 1997 ¢ 376 s 2 & 1994 c 132 s 3;

(4) RCW 39.10.040 and 1994 c¢ 132 s 4;

(5 RCW 39.10.051 and 2003 ¢ S 4 (section 4 of this act), 2002
c 46 s 1, & 2001 ¢ 328 s 2;

(6) RCW 39.10.061 and 2003 c . S 5 (section 5 of this act), 2002
c 46 s 2, & 2001 ¢ 328 s 3;

(7) RCW 39.10.065 and 1997 ¢ 376 s 5;

(8) RCW 39.10.067 and 2002 ¢ 46 s 3 & 2000 ¢ 209 s 3;

(9) RCW39.10.070 and 1994 c¢ 132 s 7;

(10) RCW 39.10.080 and 1994 c 132 s 8;

(11) RCW 39.10.090 and 1994 c 132 s 9;

(12) RCW 39.10.100 and 1994 c 132 s 10;

(13) RCW 39.10.115 and 2001 c 328 s 4 & 2000 ¢ 209 s 4,

(14) RCW 39.10.900 and 1994 c 132 s 13; ((and))

(15) RCW 39.10.901 and 1994 c 132 s 14;

(16) RCW 39.10.--- and 2003 c . S 6 (section 6 of this act); and

(17) RCW39.10.--- and 2003 ¢ ... s 7 (section 7 of this act).

Passed by the House April 26, 2003.

Passed by the Senate April 11, 2003.

Approved by the Governor May 14, 2003.

Filed in Ofice of Secretary of State May 14, 2003.
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