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ENGROSSED SUBSTI TUTE HOUSE BI LL 2933

AS AMENDED BY THE SENATE
Passed Legislature - 2004 Regul ar Session
State of WAshi ngt on 58th Legislature 2004 Regul ar Sessi on

By House Committee on Conmmerce & Labor (originally sponsored by
Represent ati ves Conway, Cody, Benson, O nsby, O Brien, Sullivan, Wod
and Morrell)

READ FI RST TI ME 02/ 06/ 04.

AN ACT Relating to clarifying collective bargai ning processes for
i ndi vi dual providers; anendi ng RCW 74. 39A. 270, 74.39A. 300, 74.39A 901,
41.56. 030, and 41.56.113; adding a new section to chapter 41.04 RCW
addi ng a new section to chapter 43.01 RCW and decl aring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW74.39A 270 and 2002 ¢ 3 s 6 are each anended to read
as follows:

(1) Solely for the purposes of collective bargaining and as
expressly limted under subsections (2) and (3) of this section, the
((auther+ty)) governor is the public enployer, as defined in chapter
41.56 RCW of individual providers, who, solely for the purposes of
collective bargaining, are public enployees((+)) as defined in chapter
41.56 RCW (;—ef—the—authertty)). To acconmpdate the role of the state
as payor for the community-based services provided under this chapter
and to ensure coordination with state enployee collective bargaining

under chapter 41.80 RCWand the coordi nati on necessary to i mpl enent RCW

74.39A. 300, the public employer shall be represented for bargaining

pur poses by the governor or the governor's designee appoi nted under

chapter 41.80 RCW The ogovernor or qovernor's designee shal

p. 1 ESHB 2933. SL
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periodically consult wth the authority during the collective
bargaining process to allow the authority to comunicate issues
relating to the long-termin-hone care services received by consuners.

(2) Chapter 41.56 RCW governs the ((enployrent)) collective
bargaining relationship between the ((autherity)) governor and
i ndi vi dual providers, except as otherwi se expressly provided in this
chapter ((3—kaws—ef—2002)) and except as follows:

(a) The only wunit appropriate for the purpose of collective
bargai ni ng under RCW 41.56.060 is a statewide unit of all individua
provi ders;

(b) The showing of interest required to request an el ection under
RCW 41.56.060 is ten percent of the unit, and any intervener seeking to
appear on the ballot nust nake the same show ng of interest;

(c) The nediation and interest arbitration provisions of RCW
41.56.430 through 41.56.470 and 41.56.480 apply, except that:

(1) Wth respect to commencenent of negotiations between the
governor and the bargaining representative of individual providers,
negotiations shall be comrenced by May 1st of any year prior to the
year in which an existing collective bargai ning agreenent expires;

(ii) Wth respect to factors to be taken into consideration by an
interest arbitration panel, the panel shall consider the financial
ability of the state to pay for the conpensation and fringe benefit
provisions of a collective bargaining agreenent; and

(ii1i) The decision of the arbitration panel is not binding on the
legislature and, if the legislature does not approve the request for
funds necessary to inplenent the conpensation and fringe benefit
provisions of the arbitrated collective bargaining agreenment, is not
bi nding on the authority or the state;

(d) Individual providers do not have the right to strike; and

(e) Individual providers who are related to, or famly nenbers of,
consuners or prospective consunmers are not, for that reason, exenpt
fromthis chapter ((3—taws—ef—2002)) or chapter 41.56 RCW

(3) Individual providers who are public enployees ((ef—the
avthoer+ty)) solely for the purposes of collective bargaining under
subsection (1) of this section are not, for that reason, enployees of
the state, its political subdivisions, or an area agency on aging for
any purpose. Chapter 41.56 RCWapplies only to the governance of the

ESHB 2933. SL p. 2
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collective bargaining relationship between the enployer and i ndivi dual
providers as provided in subsections (1) and (2) of this section.

(4) Consuners and prospective consuners retain the right to select,
hire, supervise the work of, and term nate any individual provider
providing services to them Consuners may elect to receive |long-term
i n-hone care services fromindividual providers who are not referred to
them by the authority.

(5) In inplenenting and administering this chapter ((3—kLaws—of
2002)), neither the authority nor any of its contractors nmay reduce or
increase the hours of service for any consuner below or above the
anount determ ned to be necessary under any assessnent prepared by the
departnent or an area agency on agi ng.

(6) Except as expressly limted in this section and RCW 74. 39A 300,
the wages, hours, and working conditions of individual providers are
determ ned solely through collective bargaining as provided in this
chapter. No agency or departnent of the state, other than the
authority, nmay establish policies or rules governing the wages or hours
of individual providers. However, this subsection does not nodify:

(a) The departnent's authority to establish a plan of care for each
consuner and to determne the hours of care that each consuner is
eligible to receive,;

(b) The departnent's authority to termnate its contracts wth
individual providers who are not adequately neeting the needs of a
particular consuner, or to deny a contract under RCW 74. 39A. 095(8);

(c) The consuner's right to assign hours to one or nore individual
providers selected by the consuner within the nmaxi rum hours determ ned
by his or her plan of care;

(d) The consuner's right to select, hire, termnate, supervise the
work of, and determ ne the conditions of enploynent for each individual
provider providing services to the consuner under this chapter;

(e) The departnent's obligation to conply with the federal nedicaid
statute and regulations and the terns of any comrunity-based waiver
granted by the federal departnent of health and human services and to
ensure federal financial participation in the provision of the
services; and

(f) The leqgislature's right to nake programmatic nodifications to
the delivery of state services under this title, including standards of
eligibility of consuners and individual providers participating in the

p. 3 ESHB 2933. SL
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prograns under this title, and the nature of services provided. The
governor shall not enter into, extend, or renew any agreenent under
this chapter that does not expressly reserve the legislative rights
described in this subsection (6)(f).

(7)(a) The state, the departnent, the authority, the area agencies
on aging, or their contractors under this chapter ((3—Laws—ef—2002))
may not be held vicariously or jointly liable for the action or
i naction of any individual provider or prospective individual provider,
whet her or not that individual provider or prospective individual
provi der was included on the authority's referral registry or referred
to a consuner or prospective consuner. The existence of a collective
bargai ning agreenent, the placenent of an individual provider on the
referral registry, or the devel opnent or approval of a plan of care for
a consuner who chooses to use the services of an individual provider
and the provision of case managenent services to that consuner, by the
departnment or an area agency on aging, does not constitute a specia
relationship with the consuner.

(b) The nenbers of the board are imune from any Iliability
resulting frominplenmentation of this chapter ((3—taws—ef—2002)).

((A)) (8) Nothing in this section affects the state's
responsibility with respect to ((the—state—payrell—system—or))
unenpl oynment insurance for individual providers. However, individua
providers are not to be considered, as a result of the state assum ng
this responsibility, enployees of the state.

Sec. 2. RCW74.39A 300 and 2002 ¢ 3 s 9 are each anended to read
as follows:

(1) Upon neeting the requirenents of subsection (2) of this
section, the governor nust submt, as a part of the proposed bienni al
or supplenental operating budget submtted to the |eqislature under RCW
43.88. 030, a request for funds necessary to adm nister chapter 3, Laws
of 2002 and to inplenment ((anry)) the conpensation and fringe benefits
provisions of a collective bargaining agreenent entered into under RCW
74.39A. 270 or for legislation necessary to inplenent ((amy)) such
agreenent ( (wthn—ten—days—ot—the—date—on—which—the—agreerent—is

£ ad TN Leais . . R withi I
: I | eaislati . 3
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(2) A request for funds necessary to inplenent the conpensation and
fringe benefits provisions of a collective bargai ning agreenent entered
into under RCW 74. 39A. 270 shall not be submtted by the governor to the
| eqgi sl ature unl ess such request:

(a) Has been submitted to the director of financial nanagenent by
Cctober 1st prior to the legislative session at which the request is to
be consi dered; and

(b) Has been certified by the director of financial nmanagenent as
being feasible financially for the state or reflects the binding
decision of an arbitration panel reached under RCW 74. 39A 270(2) (c).

(3) The legislature nust approve or reject the subm ssion of the

request for funds as a whole. |If the legislature rejects or fails to
act on the subm ssion, any such agreenent will be reopened solely for
the purpose of renegotiating the funds necessary to inplenent the
agreement .

((2)) (4) Wen any increase in individual provider wages or
benefits is negotiated or agreed to ((bythe—autherity)), no increase
in wages or benefits negotiated or agreed to under this chapter ((3+
Laws—eof—2002)) w il take effect wunless and wuntil, before its
i npl enentation, the departnent has determined that the increase is
consistent wth federal |aw and federal financial participation in the
provi sion of services under Title XIX of the federal social security
act .

((3))) (5) The governor shall periodically consult with the |oint
commttee on enploynent relations established by RCW 41.80.010
regardi ng appropriations necessary to inplenent the conpensation and
fringe benefits provisions of any collective bargaining agreenent and,
upon conpletion of negotiations, advise the commttee on the el enents
of the agreenment and on any legislation necessary to inplenent such
agr eenent .

(6) After the expiration date of any collective bargaining
agreenent entered into under RCW 74.39A 270, all of the terns and
conditions specified in any such agreenent remain in effect until the
effective date of a subsequent agreenent, not to exceed one year from
the expiration date stated in the agreenent, except as provided in RCW
74. 39A.270(6) (f).

(7) 1f, after the conpensation and benefit provisions of an
agreenent are approved by the legislature, a significant revenue

p. 5 ESHB 2933. SL
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shortfall occurs resulting in reduced appropriations, as declared by
proclamation of the governor or by resolution of the legislature, both
parties shall imediately enter into collective bargaining for a
mutual ly agreed upon nodification of the agreenent.

NEW SECTION. Sec. 3. A new section is added to chapter 41.04 RCW
to read as foll ows:

I ndi vi dual providers, as defined in RCW 74.39A 240, are not
enpl oyees of the state or any of its political subdivisions and are
specifically and entirely excluded fromall provisions of this title,
except as provided in RCW 74. 39A. 270.

NEW SECTION. Sec. 4. A new section is added to chapter 43.01 RCW
to read as foll ows:

RCW 43.01.040 through 43.01.044 do not apply to individual
provi ders under RCW 74. 39A. 220 t hrough 74. 39A. 300.

Sec. 5. RCW 74.39A.901 and 1993 c¢c 508 s 11 are each anended to
read as foll ows:

If any part of this ((aet)) chapter or a collective bargaining
agreenent under this chapter is found by a court of conpetent
jurisdiction to be in conflict with federal requirenents that are a

prescribed condition to the allocation of federal funds to the state,
the conflicting part of this ((aet)) chapter or the agreenent is
i noperative solely to the extent of the conflict and with respect to
the agencies directly affected, and this finding does not affect the
operation of the renmainder of this ((aet)) chapter or the agreenent in
its application to the agencies concerned. The rules under this
((aet)) chapter shall neet federal requirenents that are a necessary
condition to the receipt of federal funds by the state.

Sec. 6. RCWA41.56.030 and 2002 ¢ 99 s 2 are each anended to read
as follows:

As used in this chapter:

(1) "Public enployer" neans any officer, board, conm ssion,
council, or other person or body acting on behalf of any public body
governed by this chapter, or any subdivision of such public body. For
t he purposes of this section, the public enployer of district court or

ESHB 2933. SL p. 6
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superior court enployees for wage-related matters is the respective
county legislative authority, or person or body acting on behalf of the
| egislative authority, and the public enployer for nonwage-related
matters is the judge or judge's designee of the respective district
court or superior court.

(2) "Public enployee" neans any enployee of a public enployer
except any person (a) elected by popular vote, or (b) appointed to
office pursuant to statute, ordinance or resolution for a specified
term of office as a nenber of a nultinmenber board, comm ssion, or
commttee, whether appointed by the executive head or body of the
public enployer, or (c) whose duties as deputy, admnistrative
assi stant or secretary necessarily inply a confidential relationship to
(i) the executive head or body of the applicable bargaining unit, or
(ii) any person elected by popular vote, or (iii) any person appointed
to office pursuant to statute, ordinance or resolution for a specified
term of office as a nenber of a nultinmenber board, comm ssion, or
commttee, whether appointed by the executive head or body of the
public enployer, or (d) who is a court conmm ssioner or a court
magi strate of superior court, district court, or a departnent of a
district court organized under chapter 3.46 RCW or (e) who is a
personal assistant to a district court judge, superior court judge, or
court conm ssioner, or (f) excluded from a bargaining unit under RCW
41.56.201(2)(a). For the purpose of (e) of this subsection, no nore
t han one assistant for each judge or comm ssioner nay be excluded from
a bargaining unit.

(3) "Bargaining representative" nmeans any | awful organizati on which
has as one of its primary purposes the representation of enployees in
their enploynent relations with enployers.

(4) "Collective bargaining" neans the performance of the nutua
obligations of the public enployer and the exclusive bargaining
representative to neet at reasonable tinmes, to confer and negotiate in
good faith, and to execute a witten agreenent wth respect to
gri evance procedures and collective negotiations on personnel matters,
i ncl udi ng wages, hours and working conditions, which may be peculiar to
an appropriate bargaining unit of such public enployer, except that by
such obligation neither party shall be conpelled to agree to a proposal
or be required to make a concession unless otherwi se provided in this
chapter.

p. 7 ESHB 2933. SL
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(5) "Conmm ssion" neans the public enploynent relations conm ssion.

(6) "Executive director” neans the executive director of the
conmi ssi on.

(7) "Uniforned personnel” nmeans: (a) Law enforcenent officers as
defined in RCW41. 26. 030 enpl oyed by the governing body of any city or
town with a population of two thousand five hundred or nore and |aw
enforcenment officers enployed by the governing body of any county with
a population of ten thousand or nore; (b) correctional enployees who
are uniformed and nonunifornmed, conm ssioned and nonconm ssioned
security personnel enployed in a jail as defined in RCW70.48.020(5),
by a county with a popul ation of seventy thousand or nore, and who are
trained for and charged with the responsibility of controlling and
mai ntai ning custody of inmates in the jail and safeguarding inmates
fromother inmates; (c) general authority Washi ngton peace officers as
defined in RCW 10. 93. 020 enpl oyed by a port district in a county with
a population of one mllion or nore; (d) security forces established
under RCW 43.52.520; (e) fire fighters as that termis defined in RCW
41.26.030; (f) enployees of a port district in a county with a
popul ation of one mllion or nore whose duties include crash fire
rescue or other fire fighting duties; (g) enployees of fire departnents
of public enployers who dispatch exclusively either fire or energency
medi cal services, or both; or (h) enployees in the several classes of
advanced |ife support technicians, as defined in RCW18. 71. 200, who are
enpl oyed by a public enployer.

(8) "Institution of higher education” neans the University of
Washi ngt on, Washi ngton State University, Central Washi ngton University,
Eastern Washington University, Wstern Wshington University, The
Evergreen State Coll ege, and the various state community coll eges.

(9) "Honme care quality authority” nmeans the authority under chapter
74. 39A RCW

(10) "Individual provider" neans an individual provider as defined
in RCW 74.39A 240(4) who, solely for the purposes of «collective
bar gai ni ng, is ((enrptoyed-bythehorme—ecare—qgualty—authority)) a public
enpl oyee as provided in RCW 74. 39A. 270.

Sec. 7. RCW 41.56. 113 and 2002 ¢ 99 s 1 are each anended to read

as foll ows:
(1) Upon the witten authorization of an individual provider within

ESHB 2933. SL p. 8
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the bargaining unit and after the certification or recognition of the
bargaining unit's exclusive bargaining representative, the state as
payor, but not as the enployer, shall, subject to subsection (3) of
this section, deduct from the paynments to an individual provider the
mont hly anount of dues as certified by the secretary of the exclusive
bar gai ni ng representative and shall transmt the sane to the treasurer
of the exclusive bargaining representative.

(2) If the ((here—eare—quality—autherity)) governor and the
excl usi ve bargai ning representative of a bargaining unit of individual
providers enter into a collective bargai ni ng agreenent that:

(a) Includes a wunion security provision authorized in RCW
41.56. 122, the state as payor, but not as the enployer, shall, subject
to subsection (3) of this section, enforce the agreenent by deducting
from the paynents to bargaining unit nenbers the dues required for
menbership in the exclusive bargaining representative, or, for
nonnmenbers thereof, a fee equivalent to the dues; or

(b) I'ncludes requirenents for deductions of paynents other than the
deduction under (a) of this subsection, the state, as payor, but not as
the enployer, shall, subject to subsection (3) of this section, make
such deductions upon witten authorization of the individual provider.

(3)(a) The initial additional costs to the state in making
deductions fromthe paynents to individual providers under this section
shall be negotiated, agreed upon in advance, and reinbursed to the
state by the exclusive bargaining representative.

(b) The allocation of ongoing additional costs to the state in
maki ng deductions fromthe paynents to individual providers under this
section shall be an appropriate subject of collective bargaining
bet ween the exclusive bargaining representative and the ((hore—ecare
guaty—autherity)) governor unless prohibited by another statute. |If
no collective bargai ning agreenent containing a provision allocating
the ongoing additional cost is entered into between the exclusive
bargai ning representative and the ((here—care—quality—authority))
governor, or if the legislature does not approve funding for the
coll ective bargaining agreenment as provided in RCW 74.39A 300, the
ongoi ng additional costs to the state in making deductions from the
paynments to individual providers under this section shall be
negoti ated, agreed upon in advance, and reinbursed to the state by the
excl usi ve bargai ning representative.

p. 9 ESHB 2933. SL
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NEW SECTION. Sec. 8. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 9. This act is necessary for the imrediate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
i mredi atel y.

Passed by the House March 4, 2004.

Passed by the Senate February 25, 2004.

Approved by the Governor March 9, 2004.

Filed in Ofice of Secretary of State March 9, 2004.
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