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SUBSTI TUTE SENATE BI LL 5190

Passed Legislature - 2003 Regul ar Session
St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on

By Senate Commttee on H ghways & Transportation (originally
sponsored by Senators Jacobsen, Horn, Haugen and Franklin)

READ FI RST TI ME 02/ 27/ 03.

AN ACT Relating to fuel tax evasion; amending RCW 82.36.380 and
82.38.270; adding new sections to chapter 82.36 RCW adding new
sections to chapter 82.38 RCW creating a new section; repealing RCW
82.36.306 and 82.38.182; and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 82.36 RCW
to read as foll ows:

SEl ZURE AND FORFEI TURE. (1) The following are subject to seizure
and forfeiture:

(a) Mdtor vehicle fuel inported into this state by a person not
licensed in this state in accordance with this chapter to inport fuel;

(b) Motor vehicle fuel that is blended or manufactured by a person
not licensed in this state in accordance with this chapter to blend or
manuf act ure fuel;

(c) Al conveyances that are wused, or intended for wuse, to
transport, or in any manner to facilitate the transportation, for the
pur pose of sale or receipt of property described in (a) and (b) of this
subsection, except where the owner of the conveyance neither had
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knowl edge of nor consented to the transportation of the fuel by an
unlicensed inporter, blender, or manufacturer of fuel.

(2) Before seizing a common carrier conveyance, contract carrier
conveyance, or a conveyance secured by a bona fide security interest
where the secured party neither had know edge of or consented to the
unlawful act or omssion, the state patrol or the departnent of
licensing shall give the common carrier, contract carrier, or secured
party, or their representatives within twenty-four hours, a notice in
witing served by mail or other nmeans to cease transporting fuel for
any person not licensed to inport, blend, or manufacture fuel in this
state.

(3) Property subject to forfeiture under this chapter may be seized
by the state patrol upon process issued by a superior court or district
court having jurisdiction over the property. Seizure w thout process
may be nmade if:

(a) The seizure is incident to an arrest or a search under a search
warrant; or

(b) The state patrol has probable cause to believe that the
property was used or is intended to be used in violation of this
chapter and exigent circunstances exist making procurenent of a search
warrant inpracticable.

NEW SECTION. Sec. 2. A new section is added to chapter 82.36 RCW
to read as foll ows:

FORFEI TURE PROCEDURE. In all cases of seizure of property made
subject to forfeiture under this chapter, the state patrol shal
proceed as foll ows:

(1) Forfeiture is deened to have commenced by the seizure.

(2) The state patrol shall list and particularly describe in
duplicate the conveyance seized. After the appropriate appeal period
has expired, a seized conveyance nust be sold at a public auction in
accordance wth chapter 43.19 RCW

(3) The state patrol shall list and particularly describe in
duplicate the fuel seized. The selling price of the fuel seized wll
be the average termnal rack price for simlar fuel, at the closest
termnal rack on the day of sale, unless circunstance warrants that a
different selling price is appropriate. The nethod used to value the
fuel nust be docunented. The fuel will be sold at the earliest point

SSB 5190. SL p. 2
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in time, and the total price nust include all appropriate state and
federal taxes. The state patrol or the departnent may enter into
contracts for the transportation, handling, storage, and sale of fuel
subject to forfeiture. The noney received nust be deposited in the
not or vehicle account, after deduction for expenses provided for in
this section.

(4) The state patrol shall, within five days after the seizure of
a conveyance or fuel, cause notice to be served on the owner of the
property seized, if known, on the person in charge of the property, and
on any ot her person having any known right or interest in the property,
of the seizure and intended forfeiture. The notice nmay be served by
any net hod aut horized by law or court rule including but not limted to
service by mail. If service is by mail it nust be by both certified
mail with return receipt requested and regular mail. Service by mail
is deenmed conplete upon mailing within the five-day period after the
date of seizure.

(5 If no person notifies the state patrol in witing of the
person's claimof ownership or right to possession of the itens seized
within fifteen days of the date of the notice of seizure, the itens
sei zed are considered forfeited.

(6) If any person notifies the state patrol, in witing, of the
person's claimof ownership or right to possession of the itens seized
within fifteen days of the date of the notice of seizure, the person or
persons nust be given a reasonable opportunity to be heard as to the
claimor right. The hearing nust be before the director of |icensing,
or the director's designee. A hearing and any appeals nust be in
accordance wth chapter 34.05 RCW The burden of proof by a
preponderance of the evidence is upon the person claimng to be the
| awful owner or the person claimng to have the lawful right to
possession of the itens seized. The state patrol and the departnent
shal |l pronptly return the conveyance seized, and noney fromthe sal e of
fuel seized, to the claimnt upon a determnation that the clainmant is
the present lawful owner and is lawfully entitled to possession of the
itens seized.

NEW SECTION. Sec. 3. A new section is added to chapter 82.36 RCW
to read as foll ows:
FORFEI TED PROPERTY-- RETENTI ON, SALE, OR DESTRUCTI ON--USE OF SALE

p. 3 SSB 5190. SL
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PROCEEDS. Wen property is forfeited under this chapter, the state
patrol or the departnment may use the proceeds of the sale and all
moneys forfeited for the paynent of all proper expenses of any
investigation leading to the seizure and of the proceedings for
forfeiture and sale, including expenses of seizure, mintenance of
cust ody, adverti sing, and court costs. Proper expenses of
i nvestigation include costs incurred by a | aw enforcenent agency or a
federal, state, or |ocal agency. The balance of the proceeds nust be
deposited in the notor vehicle account.

NEW SECTION. Sec. 4. A new section is added to chapter 82.36 RCW
to read as foll ows:

RETURN OF SEI ZED PROPERTY- - PENALTY, | NTEREST. (1) The state patrol
and the departnent nmay return property seized and proceeds from the
sale of fuel under this chapter when it is shown that there was no
intention to violate this chapter.

(2) When property is returned under this section, the state patrol
and the departnent may return the goods to the parties from whom they
were seized if and when the parties pay all applicable taxes and
i nterest.

NEW SECTION. Sec. 5. A new section is added to chapter 82.36 RCW
to read as foll ows:

SEARCH AND SEI ZURE. Wen the state patrol has good reason to
believe that motor vehicle fuel is being unlawfully inported, kept,
sold, offered for sale, blended, or manufactured in violation of this
chapter or rules adopted under it, the state patrol may nmake an
affidavit of that fact, describing the place or thing to be searched,
before a judge of any court in this state, and the judge shall issue a
search warrant directed to the state patrol commanding the officer
diligently to search any place or vehicle designated in the affidavit
and search warrant, and to seize the fuel and conveyance so possessed
and to hold themuntil disposed of by law, and to arrest the person in
possession or control of them

NEW SECTION. Sec. 6. A new section is added to chapter 82.36 RCW
to read as foll ows:

SSB 5190. SL p. 4
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RULES. The departnment and the state patrol shall adopt rules
necessary to inplenment sections 1 through 5 of this act.

NEW SECTION. Sec. 7. A new section is added to chapter 82.38 RCW
to read as foll ows:

SEl ZURE AND FORFEI TURE. (1) The following are subject to seizure
and forfeiture:

(a) Special fuel inported into this state by a person not |icensed
in this state in accordance wth this chapter to inport fuel

(b) Special fuel that is blended or manufactured by a person not
licensed in this state in accordance with this chapter to blend or
manuf act ure fuel;

(c) Al conveyances that are wused, or intended for wuse, to
transport, or in any manner to facilitate the transportation, for the
pur pose of sale or receipt of property described in (a) and (b) of this
subsection, except where the owner of the conveyance neither had
know edge of nor consented to the transportati on of the special fuel by
an unlicensed inporter, blender, or manufacturer of fuel.

(2) Before seizing a common carrier conveyance, contract carrier
conveyance, or a conveyance secured by a bona fide security interest
where the secured party neither had know edge of or consented to the
unlawful act or omssion, the state patrol or the departnent of
licensing shall give the common carrier, contract carrier, or secured
party, or their representatives within twenty-four hours, a notice in
witing served by mail or other nmeans to cease transporting fuel for
any person not licensed to inport, blend, or manufacture fuel in this
state.

(3) Property subject to forfeiture under this chapter may be seized
by the state patrol upon process issued by a superior court or district
court having jurisdiction over the property. Seizure w thout process
may be nmade if:

(a) The seizure is incident to an arrest or a search under a search
warrant or an adm nistrative inspection; or

(b) The state patrol has probable cause to believe that the
property was used or is intended to be used in violation of this
chapter and exigent circunstances exist making procurenent of a search
warrant inpracticable.

p. 5 SSB 5190. SL
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NEW SECTION. Sec. 8. A new section is added to chapter 82.38 RCW
to read as foll ows:

FORFEI TURE PROCEDURE. In all cases of seizure of property made
subject to forfeiture under this chapter, the state patrol shal
proceed as foll ows:

(1) Forfeiture is deened to have commenced by the seizure.

(2) The state patrol shall list and particularly describe in
duplicate the conveyance seized. After the appropriate appeal period
has expired, a seized conveyance nust be sold at a public auction in
accordance wth chapter 43.19 RCW

(3) The state patrol shall list and particularly describe in
duplicate the special fuel seized. The selling price of the fuel
seized will be the average term nal rack price for simlar fuel, at the
cl osest termnal rack on the day of sale, unless circunstance warrants

that a different selling price is appropriate. The nethod used to
value the fuel nust be docunented. The fuel wll be sold at the
earliest point in tinme, and the total price nust include al

appropriate state and federal taxes. The state patrol or the

departnment may enter into contracts for the transportation, handling,
storage, and sale of fuel subject to forfeiture. The noney received
must be deposited in the notor vehicle account, after deduction for
expenses provided for in this section.

(4) The state patrol shall, within five days after the seizure of
a conveyance or fuel, cause notice to be served on the owner of the
property seized, if known, on the person in charge of the property, and
on any ot her person having any known right or interest in the property,
of the seizure and intended forfeiture. The notice nmay be served by
any net hod aut horized by |law or court rule including but not limted to
service by mail. If service is by mail it nmust be by both certified
mail with return receipt requested and regular mail. Service by mail
is deenmed conplete upon mailing within the five-day period after the
date of seizure.

(5 If no person notifies the state patrol in witing of the
person's claimof ownership or right to possession of the itens seized
within fifteen days of the date of the notice of seizure, the itens
sei zed are considered forfeited.

(6) If any person notifies the state patrol, in witing, of the
person's claimof ownership or right to possession of the itens seized

SSB 5190. SL p. 6
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within fifteen days of the date of the notice of seizure, the person or
persons nust be given a reasonable opportunity to be heard as to the
claimor right. The hearing nust be before the director of |icensing,
or the director's designee. A hearing and any appeals nust be in
accordance wth chapter 34.05 RCW The burden of proof by a
preponderance of the evidence is upon the person claimng to be the
| awful owner or the person claimng to have the lawful right to
possession of the itens seized. The state patrol and the departnent
shal |l pronptly return the conveyance seized, and noney fromthe sal e of
fuel seized, to the claimnt upon a determ nation that the claimnt is
the present lawful owner and is lawmfully entitled to possession of the
itens seized.

NEW SECTION. Sec. 9. A new section is added to chapter 82.38 RCW
to read as foll ows:

FORFEI TED PROPERTY-- RETENTI ON, SALE, OR DESTRUCTI ON--USE OF SALE
PROCEEDS. When property is forfeited under this chapter, the state
patrol or the departnment may use the proceeds of the sale and all
moneys forfeited for the paynment of all proper expenses of any
investigation leading to the seizure and of the proceedings for
forfeiture and sale, including expenses of seizure, mintenance of
cust ody, adverti sing, and court costs. Proper expenses of
i nvestigation include costs incurred by a | aw enforcenent agency or a
federal, state, or |ocal agency. The balance of the proceeds nust be
deposited in the notor vehicle fund.

NEW SECTION. Sec. 10. A new section is added to chapter 82.38 RCW
to read as foll ows:

RETURN OF SEI ZED PROPERTY- - PENALTY, | NTEREST. (1) The state patrol
and the departnent nmay return property seized and proceeds from the
sale of fuel under this chapter when it is shown that there was no
intention to violate this chapter.

(2) When property is returned under this section, the state patrol
and the departnent may return the goods to the parties from whom they
were seized if and when the parties pay all applicable taxes and
i nterest.
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NEWSECTION. Sec. 11. A new section is added to chapter 82.38 RCW
to read as foll ows:

SEARCH AND SEI ZURE. Wen the state patrol has good reason to
believe that special fuel is being unlawfully inported, kept, sold,
offered for sale, blended, or manufactured in violation of this chapter
or rules adopted under it, the state patrol may nmake an affidavit of
that fact, describing the place or thing to be searched, before a judge
of any court in this state, and the judge shall issue a search warrant
directed to the state patrol comanding the officer diligently to
search any place or vehicle designated in the affidavit and search
warrant, and to seize the fuel and conveyance so possessed and to hold
themuntil disposed of by law, and to arrest the person in possession
or control of them

NEW SECTION. Sec. 12. A new section is added to chapter 82.38 RCW
to read as foll ows:

RULES. The departnment and the state patrol shall adopt rules
necessary to inplenent sections 7 through 11 of this act.

Sec. 13. RCW82.36.380 and 2000 2nd sp.s. ¢ 4 s 9 are each anended
to read as foll ows:

(1) It is unlawful for a person or corporation to:.

(a) Evade a tax or fee inposed under this chapter;

(b) File a false statenent of a nmaterial fact on a notor fuel
license application or notor fuel refund application;

(c) Act as a notor fuel inporter, notor fuel blender, or notor fuel
supplier unless the person holds an uncanceled notor fuel 1Iicense
issued by the departnment authorizing the person to engage in that
busi ness;

(d) Knowi ngly assist another person to evade a tax or fee inposed
by this chapter;

(e) Knowingly operate a conveyance for the purpose of hauling,
transporting, or delivering notor vehicle fuel in bulk and not possess
an invoice, bill of sale, or other statenent show ng the nane, address,
and tax license nunber of the seller or consignor, the destination, the
nane, address, and tax l|license nunber of the purchaser or consignee,
and the nunber of gallons.

SSB 5190. SL p. 8
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(2) ((Bvaston—of—taxes—orfees—under—this—echapter)) A violation of

subsection (1) of this section is a class C felony under chapter 9A. 20
RCW In addition to other penalties and renedies provided by |aw, the
court shall order a person or corporation found guilty of violating
subsection (1) of this section to:

(a) Pay the tax or fee evaded plus interest, comrenci ng at the date
the tax or fee was first due, at the rate of twelve percent per year,
conpounded nont hly; and

(b) Pay a penalty of one hundred percent of the tax evaded, to the
mul ti nodal transportation account of the state.

Sec. 14. RCW 82.38.270 and 2000 2nd sp.s. ¢ 4 s 10 are each
anmended to read as foll ows:

(1) It is unlawful for a person or corporation to:.

(a) Have dyed diesel in the fuel supply tank of a vehicle that is
licensed or required to be licensed for highway use or namintain dyed
diesel in bulk storage for highway use, unless the person or
corporation maintains an uncanceled dyed diesel user license or is
ot herwi se exenpted by this chapter;

(b) Evade a tax or fee inposed under this chapter;

(c) File a false statenent of a material fact on a special fue
license application or special fuel refund application;

(d) Act as a special fuel inporter, special fuel blender, or
special fuel supplier unless the person holds an uncancel ed speci al
fuel license issued by the departnent authorizing the person to engage
in that business;

(e) Knowi ngly assist another person to evade a tax or fee inposed
by this chapter;

(f) Knowingly operate a conveyance for the purpose of hauling,
transporting, or delivering special fuel in bulk and not possess an
invoice, bill of sale, or other statenent showi ng the nane, address,
and tax license nunber of the seller or consignor, the destination, the
nane, address, and tax license nunber of the purchaser or consignee,
and the nunber of gallons.

(2) ((Bvastonsoltaxes—orteesunder—thisehapter—+s)) (a) Asingle
violation of subsection (1)(a) of this section is a gross n sdeneanor
under chapter 9A 20 RCW

p. 9 SSB 5190. SL
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(b) Multiple violations of subsection (1)(a) of this section and
violations of subsections (1)(b) through (f) of this section are a
class C felony under chapter 9A 20 RCW

(3) In addition to other penalties and renedies provided by |aw,
the court shall order a person or corporation found guilty of violating
subsection (1)(b) through (f) of this section to:

(a) Pay the tax or fee evaded plus interest, comrencing at the date
the tax or fee was first due, at the rate of twelve percent per year,
conpounded nont hly; and

(b) Pay a penalty of one hundred percent of the tax evaded, to the
mul ti nodal transportation account of the state.

NEW SECTION. Sec. 15. The followng acts or parts of acts are
each repeal ed:

(1) RCW82. 36.306 (Renedi es for violation of RCW82. 36. 305-- Rul es- -
Coloring of fuel exclusively for marine use, sanples may be taken) and
1973 ¢ 96 s 4 & 1961 ¢ 15 s 82.36.306; and

(2) RCW 82.38.182 (Exenption--Special authorization to farners,
| oggi ng conpani es, construction conpani es for purchases--Application--
Card lock facility wuse--Refund--Forns--Termnation of election--
Renewal - - Records) and 1998 ¢ 176 s 72.

NEW SECTION. Sec. 16. Captions used in this act are not part of
t he | aw

NEW SECTION. Sec. 17. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other

persons or circunstances is not affected.

Passed by the Senate March 16, 2003.

Passed by the House April 26, 2003.

Approved by the Governor May 16, 2003.

Filed in Ofice of Secretary of State May 16, 2003.
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