HOUSE BILL REPORT
ESHB 3222

AsPassed Legidature

Title: An act relating to excise tax exemptions for the handling and processing of livestock
manure.

Brief Description: Modifying excise tax exemptions for the handling and processing of livestock
manure.

Sponsors: By House Committee on Finance (originally sponsored by Representatives Pettigrew,
Haler, Chandler, Kretz, Hinkle, Kristiansen, Holmquist and Linville).

Brief History:
Committee Activity:
Finance: 2/1/06, 2/7/06 [DPS].
Floor Activity:
Passed House: 2/11/06, 77-21.
Passed Senate: 3/7/06, 44-3.
Passed Legidlature.

Brief Summary of Engrossed Substitute Bill

*  Extendsthe existing retail sales and use tax exemptions for dairy nutrient
management facilities and anaerobic digesters to other livestock operations.

HOUSE COMMITTEE ON FINANCE

Majority Report: The substitute bill be substituted therefor and the substitute bill do pass.
Signed by 9 members. Representatives Mclntire, Chair; Hunter, Vice Chair; Orcutt, Ranking
Minority Member; Roach, Assistant Ranking Minority Member; Ahern, Ericks, Hasegawa,
Santos and Shabro.

Staff: Mark Matteson (786-7145).
Background:

Retail salesand usetax. Theretail sales tax applies to the selling price of tangible personal
property and of certain services purchased at retail. The use tax appliesif retail salestax has
not been collected. Both the state and local governments impose sales and use taxes; the state
rate is 6.5 percent and the average local rate is 2 percent statewide. Sales taxes are collected
by the seller from the buyer at the time of sale. Usetax isremitted directly to the Department
of Revenue (Department). State revenues are deposited to the State General Fund.

House Bill Report -1- ESHB 3222



Water pollution control and animal feeding operations. The Federal Clean Water Act (CWA)
provides that the discharge of pollutants from point sources to surface watersis unlawful
except in accordance with a National Pollutant Discharge Elimination System (NPDES)
permit. The State Water Pollution Control Act requires any person who conducts a
commercia or industrial operation which resultsin the disposal of liquid or solid waste
material into waters of the state to obtain a permit. Waters of the state include both surface
and ground waters.

Animal feeding operations (AFOs) are agricultural enterprises where animals are kept and
raised in confined situations. The AFOs congregate animals, feed, manure and urine, dead
animals, and production operations on asmall land area. Feed is brought to the animals rather
than the animals grazing or otherwise seeking feed in pastures, fields, or on rangeland. There
are approximately 450,000 AFOs in the United States. Concentrated animal feeding
operations (CAFOs) are arelatively small number of AFOs that are regulated by the U.S.
Environmental Protection Agency (EPA).

Dairy nutrient management and anaerobic digesters. I1n 1998, the Legidature enacted the
Dairy Nutrient Management Act (Act) to address water quality concerns associated with dairy
farm nutrients. The legislation required that each dairy farm in the state develop and
implement a nutrient management plan (NMP) that met standard specifications by December
31, 2003. Plansincluded both physical and management elements. Physical elements
included items such as pumps, pipes, spray guns, lagoons, concrete pads and structures,
gutters and downspouts.

In 2001, the Legidature approved aretail sales and use tax exemption to help dairy farmers
comply with the Act. Once adairy nutrient management plan has been certified as fully
implemented, the purchase of services, replacement equipment and parts necessary to maintain
the plan are exempted from the retail sales and usetax. The same 2001 legislation also
provided an exemption for the acquisition of anaerobic digesters for the primary purpose of
treating dairy manure. Anaerobic digesters are facilities that use bacteria to process manure
into biogas and dried manure in the absence of oxygen.

Recent regulatory activity. Since 2003, there have been statutory and rule changes at the state
and federal levels that broaden dairy nutrient management requirements to also encompass
certain livestock operations. In February 2003, the EPA adopted rules affecting how AFOs
and CAFOswould be regulated for the purposes of controlling water pollution. These rules
expanded the type and number of CAFOs required to obtain NPDES permits.

In February 2005, the Federal 2nd Circuit Court of Appeals (Court) issued aruling that
overturned aspects of the 2003 EPA rule. The Court vacated rule provisions that alow
permitting authorities to issue permits to CAFOs without including the terms of the CAFO's
NMP in the permit and without the NM P being reviewed by the permitting agency and
available to the public. The Court also invalidated the provision that requires al CAFOs to
apply for an NPDES permit unless they can demonstrate that they have no potential to
discharge. The Court found that the "duty to apply" provision, which the EPA had based on a
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presumption that all CAFOs have at |east a potential to discharge, wasinvalid, because the
CWA subjects only actual discharges to regulation rather than potential discharges.

In response to the EPA rule change and the court ruling, the Department of Ecology (DOE) is
developing a general CAFO NPDES permit to become effectivein early 2006. The general
permit will require large and certain medium CAFOs to develop and implement nutrient
management plans by December 31, 2006.

Conservation Districts and Nutrient Management Plans. Conservation districts are a
subdivision of state government engaged in various activities relating to the conservation of
renewable natural resources. There are currently 46 districts statewide authorized to carry out
surveys and research, educational and demonstration projects, preventative and control
measures, and projects or programs for the conservation of renewable natural resources
located within district boundaries. Districts provide technical and financial assistance to
landowners to help plan and implement conservation practices.

Under the Act, conservation districts are required to provide technical assistance to dairy
producersin developing and implementing dairy nutrient management plans, and must
review, approve, and certify such plans. Written plans are submitted for approval to the local
conservation district where the dairy farmislocated. Upon approval of the written plan, once
the elements necessary to implement the plan have been constructed or put in place and are
being used as designed and intended, the conservation district and dairy producer certify the
plan.

Natural Resource Conservation Service Field Office Technical Guides. The Natural Resource
Conservation Service (NRCY) is an agency within the United States Department of
Agriculture. The NRCS issues Field Office Technical Guides (FOTGS) as primary scientific
references containing technical information about the conservation of soil, water, air and
related plant and animal resources. The FOTGs are localized for use by field offices to apply
specifically to the geographic area for which they are prepared. Within each FOTG isa
section detailing standards and specifications for various conservation practices, one of which
IS nutrient management.

Summary of Engrossed Substitute Bill:

The sales and use tax exemptions concerning dairy nutrient management equipment and
anaerobic digesters are repealed and broadened to include livestock operations..

Persons who are eligible for the exemption concerning nutrient management equi pment
include:

* licensed dairies with certified dairy nutrient management plans,

» animal feeding operations with a state waste discharge permit; and

*  AFOswith nutrient management plans approved by a conservation district as meeting
natural resource conservation service field office technical guide standards.
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A conservation district is required to maintain alist of eligible persons that are AFOs with
NMPs that have been approved by the district as meeting natural resource conservation service
standards. The Department of Agriculture must provide alist of eligible personsin the other
categories to the Department of Revenue.

Eligible projects are facilities and services necessary and used exclusively for alivestock
NMP. An exemption on such equipment or facilitiesis available only after the NMPis
certified under state law, approved as part of a state water pollution control permit, or
approved by a conservation district as meeting natural resource conservation service field
office technical guide standards.

Persons eligible to receive an exemption on the acquisition of anaerobic digestersinclude
those whose purpose is to treat any livestock manure. Anaerobic digesters qualify for
exemption only if they are used primarily to treat livestock manure.

The Conservation Commission is required to compile information on NMPs approved by
conservation districts during the 2005-2007 fiscal biennium, as well as on the utilization of the
tax incentives. The Commission must submit areport to the Legislature by December 2007.

Appropriation: None.
Fiscal Note: Requested on January 27, 2006.
Effective Date: The hill takes effect on July 1, 2006 .

Testimony For: Thisisgood policy in anumber of ways. It iseconomic development and
yet environmentally friendly at the same time.

Thisis extremely important to many of my members. We have been going forward to
conservation districts with these projects. It istough to put afiscal note on clean water. This
isawin-win for everybody. It'sahuge incentive for producers that are on the edge of making
such an investment.

There are not awhole lot of operations left that are required to implement plans. This will
encourage those that are smaller or otherwise not required to implement plans to invest in this
equipment. So the practices themselves would be available to this other group, aslong as
verified by districts as meeting the National Resource Conservation Service (NRCYS)

standard. We would prefer the exemption approach and not a remittance.

Testimony Against: None.

Persons Testifying: Representative Pettigrew, prime sponsor; Jack Field, Washington
Cattlemen's Association; Chris Cheney, Washington Dairy Federation and Washington Fryer
Commission; and Jim Jesernig, Washington Association of Conservation Districts and
AgriBesf.

Persons Signed In To Testify But Not Testifying: None.
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