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H 4587. 1

SUBSTI TUTE HOUSE BI LL 2678

St ate of WAshi ngt on 590th Legislature 2006 Regul ar Session

By House Commttee on Financial Institutions & Insurance (originally
sponsored by Representatives Kagi, Kretz, B. Sullivan and Ericks; by
request of Pollution Liability Insurance Agency)

READ FI RST TI ME 02/ 08/ 06.

AN ACT Relating to the pollution liability insurance agency;
amendi ng RCW 70.148.005, 70.148.020, 70.148.050, and 70.149.010;
reenacting and anmending RCW 43.79A 040; repealing RCW 70.148. 900,
70. 149. 900, and 82.23A.902; repealing 2000 ¢ 16 s 4 and 1998 c 245 s
178 (uncodified); repealing 2000 c¢c 16 s 5 and 1997 ¢ 8 s 3
(uncodified); repealing 2005 c¢c 428 s 4 (uncodified); providing an
effective date; and providing an expiration date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW70.148.005 and 1990 ¢ 64 s 1 are each anended to read
as follows:

(1) The legislature finds that:

(a) Final regulations adopted by the United States environnenta
protection agency (EPA) require owners and operators of underground
petrol eum storage tanks to denonstrate financial responsibility for
accidental releases of petroleum as a precondition to continued
owner shi p and operation of such tanks;

(b) Financial responsibility is denonstrated through the purchase
of pollution liability insurance or an acceptable alternative such as
coverage under a state financial responsibility program in the anount
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of at least five hundred thousand dollars per occurrence and one
mllion dollars annual aggregate depending upon the nature, use, and
nunber of tanks owned or operated,;

(c) Many owners and operators of wunderground petroleum storage
tanks cannot purchase pollution liability insurance either because
private insurance is unavailable at any price or because owners and
operators cannot neet the rigid underwiting standards of existing
i nsurers, nor can many owners and operators neet the strict regul atory
standards inposed for alternatives to the purchase of insurance; and

(d) Wthout a state financial responsibility programfor owners and
operators of underground petrol eum storage tanks, nmany tank owners and
operators will be forced to discontinue the ownership and operation of
t hese tanks.

(2) The purpose of this chapter is to create a state financial
responsi bility program neeti ng EPA standards for owners and operators
of underground petrol eum storage tanks in a manner that:

(a) Mnimzes state involvenent in pollution liability clains
managenent and i nsurance adm nistration;

(b) Protects the state of \Washington from wunwanted and
unanticipated liability for accidental release clains;

(c) Creates incentives for private insurers to provide needed
[Tability insurance; and

(d) Parallels generally accepted principles of insurance and risk
managenent .

To that end, this chapter establishes a ((tenperary)) programto
provide pollution liability reinsurance at a price that will encourage
a private insurance conpany or risk retention group to sell pollution
liability insurance in accordance with the requirenents of this chapter
to owners and operators of underground petrol eum storage tanks, thereby
allowng the owners and operators to conply wth the financial
responsibility regul ations of the EPA

(3) It is not the intent of this chapter to permt owners and
operators of wunderground petroleum storage tanks to obtain pollution
l[iability insurance without regard to the quality or condition of their
storage tanks or wthout regard to the risk nmanagenent practices of
tank owners and operators, nor is it the intent of this chapter to
provi de coverage or funding for past or existing petroleum rel eases.
Further, it is the intent of the legislature that the program foll ow

SHB 2678 p. 2



~N o 0ok W0ODN B

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

general ly accepted insurance underwiting and actuarial principles and
to deviate from those principles only to the extent necessary and
within the tax revenue limts provided, to make pollution liability
i nsurance reasonably affordable and avail able to owners and operators
who neet the requirenents of this chapter, particularly to those owners
and operators whose underground storage tanks neet a vital economc
need within the affected community.

Sec. 2. RCW 70.148.020 and 2005 c¢ 518 s 942 are each anended to
read as foll ows:
(1) The pollution liability insurance program trust account is

established in the custody of the state treasurer. Al funds
appropriated for this chapter and all prem uns collected for
rei nsurance shall be deposited in the account. Expenditures fromthe

account shall be used exclusively for the purposes of this chapter

i ncluding paynent of costs of admnistering the pollution liability
i nsurance and underground storage tank community assistance prograns.

Expendi tures for paynent of adm nistrative and operating costs of the
agency are subject to the allotnent procedures under chapter 43.88 RCW
and may be nmade only after appropriation by statute. No appropriation
is required for other expenditures fromthe account.

(2) Each calendar quarter, the director shall report to the
i nsurance conm ssioner the |oss and surplus reserves required for the
cal endar quarter. The director shall notify the departnent of revenue
of this anmount by the fifteenth day of each cal endar quarter.

(3) Each cal endar quarter the director shall determ ne the anpunt
of reserves necessary to fund commtnents nmade to provide financial
assi stance under RCW 70.148.130 to the extent that the financial
assi stance reserves do not jeopardize the operations and liabilities of
the pollution liability insurance program The director shall notify
t he departnent of revenue of this anmount by the fifteenth day of each

cal endar quarter. The director may imedi ately establish an initial
financial assistance reserve of five mllion dollars from avail able
revenues. The director may not expend nore than fifteen mllion

dollars for the financial assistance program
(4) During the 2005-2007 fiscal biennium the |egislature may
transfer fromthe pollution liability insurance programtrust account
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to the state general fund such anobunts as reflect the excess fund
bal ance of the account.
(5) This section expires June 1, ((266%)) 2013.

Sec. 3. RCW 70.148.050 and 1998 c 245 s 115 are each anmended to
read as foll ows:

The director has the follow ng powers and duties:

(1) To design and fromtime to tinme revise a reinsurance contract
providing coverage to an insurer neeting the requirenents of this
chapter. Before initially entering into a reinsurance contract, the
director shall prepare an actuarial report describing the various
rei nsurance nethods considered by the director and describing each

met hod' s costs. In designing the reinsurance contract the director
shal | consider common insurance industry reinsurance contract
provisions and shall design the contract in accordance with the

fol |l ow ng gui del i nes:

(a) The contract shall provide coverage to the insurer for the
liability risks of owners and operators of underground storage tanks
for third party bodily injury and property damage and corrective action
that are underwitten by the insurer.

(b) I'n the event of an insolvency of the insurer, the reinsurance
contract shall provide reinsurance payable directly to the insurer or
toits liquidator, receiver, or successor on the basis of the liability
of the insurer in accordance with the reinsurance contract. In no
event nmay the program be liable for or provide coverage for that
portion of any covered |loss that is the responsibility of the insurer

whet her or not the insurer is able to fulfill the responsibility.
(c) The total limt of liability for reinsurance coverage shall not
exceed one mllion dollars per occurrence and two mllion dollars

annual aggregate for each policy underwitten by the insurer less the
ultimite net |oss retained by the insurer as defined and provided for
in the reinsurance contract.

(d) Disputes between the insurer and the insurance program shall be
settled through arbitration.

(2) To design and inplenent a structure of periodic prem uns due
the director from the insurer that takes full advantage of revenue
collections and projected revenue collections to ensure affordable
premuns to the insured consistent with sound actuarial principles.
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(3) To periodically review premum rates for reinsurance to
det erm ne whet her revenue appropriations supporting the program can be
reduced w thout substantially increasing the insured' s prem um costs.

(4) To solicit bids frominsurers and sel ect an insurer to provide
pollution liability insurance to owners and operators of underground
storage tanks for third party bodily injury and property danmage and
corrective action.

(5) To nonitor the activities of the insurer to ensure conpliance
with this chapter and protect the programfrom excessive | 0oss exposure
resulting fromclainms m smanagenent by the insurer

(6) To nonitor the success of the program and periodically make
such reports and recommendations to the legislature as the director
deens appropriate, and to annually publish a financial report on the
pollution liability insurance program trust account show ng, anong
ot her things, admnistrative and ot her expenses paid fromthe fund.

(7) To annually report the financial and |oss experience of the
insurer as to policies issued under the program and the financial and
| oss experience of the programto the |egislature.

(8) ((Fo—evaluvate—the—etHects—ol—the—program—upon—the—private

coverage—

£9y)) To enter into contracts with public and private agencies to
assist the director in his or her duties to design, revise, nonitor
and evaluate the program and to provide technical or professional
assistance to the director.

((29)1)) (9) To examne the affairs, transactions, accounts,
records, docunents, and assets of insurers as the director deens
advi sabl e.

Sec. 4. RCW70.149.010 and 1995 ¢ 20 s 1 are each anended to read
as follows:

It is the intent of the legislature to establish a ((terperary))
regul atory programto assist owners and operators of heating oil tanks.
The legislature finds that it is in the best interests of all citizens
for heating oil tanks to be operated safely and for tank |eaks or
spills to be dealt wth expeditiously. The legislature further finds
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that it is necessary to protect tank owners fromthe financial hardship
related to danmaged heating oil tanks. The problemis especially acute
because owners and operators of heating oil tanks used for space
heati ng have been unable to obtain pollution liability insurance or
i nsurance has been unaffordabl e.

Sec. 5. RCW43.79A. 040 and 2005 ¢ 424 s 18, 2005 c 402 s 8, 2005
c 215 s 10, and 2005 c 16 s 2 are each reenacted and anended to read as
fol | ows:

(1) Money in the treasurer's trust fund nmay be deposited, invested,
and reinvested by the state treasurer in accordance wth RCW 43. 84. 080
in the sanme manner and to the sanme extent as if the noney were in the
state treasury.

(2) Al incone received frominvestnent of the treasurer's trust
fund shall be set aside in an account in the treasury trust fund to be
known as the investnent inconme account.

(3) The investnment incone account may be utilized for the paynent
of purchased banking services on behalf of treasurer's trust funds
i ncl udi ng, but not limted to, depository, saf ekeepi ng, and
di sbursenent functions for the state treasurer or affected state
agencies. The investnent incone account is subject in all respects to
chapter 43.88 RCW but no appropriation is required for paynents to
financial institutions. Paynents shall occur prior to distribution of
earnings set forth in subsection (4) of this section.

(4)(a) Monthly, the state treasurer shall distribute the earnings
credited to the investnment incone account to the state general fund
except under (b) and (c) of this subsection.

(b) The following accounts and funds shall receive their
proportionate share of earnings based upon each account's or fund's
average daily balance for the period: The Washington prom se

scholarship account, the college savings program account, the
Washi ngton advanced college tuition paynent program account, the
agricultural local fund, the Anerican Indian scholarship endowrent
fund, the foster care scholarship endowent fund, the foster care
endowed scholarship trust fund, the students wth dependents grant
account, the basic health plan self-insurance reserve account, the
contract harvesting revolving account, the Washington state conbi ned
fund drive account, the comrenorative works account, the WAshington
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i nternational exchange schol arship endowrent fund, the devel opnenta
disabilities endowent trust fund, the energy account, the fair fund,
the fruit and vegetable inspection account, the future teachers
condi ti onal schol arship account, the ganme farmalternative account, the
grain inspection revolving fund, the juvenile accountability incentive
account, the law enforcenent officers' and fire fighters' plan 2
expense fund, the local tourismpronotion account, the produce railcar
pool account, the rural rehabilitation account, the stadium and
exhibition center account, the youth athletic facility account, the
sel f-insurance revolving fund, the sul fur dioxide abatenent account,
the children's trust fund, the Wshington horse racing conm ssion
Washi ngton bred owners' bonus fund account, the Washi ngton horse racing
comm ssion class C purse fund account, the individual devel opnent
account program account, the Wshington horse racing conm ssion
operati ng account (earnings fromthe Washi ngton horse raci ng comm ssi on
operating account nust be credited to the Washington horse racing
comm ssion class C purse fund account), the pollution liability
i nsurance programtrust account, and the life sciences discovery fund.
However, the earnings to be distributed shall first be reduced by the
allocation to the state treasurer's service fund pursuant to RCW
43. 08. 190.

(c) The follow ng accounts and funds shall receive eighty percent
of their proportionate share of earnings based upon each account's or
fund's average daily balance for the period: The advanced right of way
revolving fund, the advanced environnmental mtigation revolving
account, the city and county advance right-of-way revol ving fund, the
federal narcotics asset forfeitures account, the high occupancy vehicle

account, the 1 ocal rail service assistance account, and the
m scel | aneous transportati on progranms account.
(5 In conformance with Article Il, section 37 of the state

Constitution, no trust accounts or funds shall be allocated earnings
wi thout the specific affirmative directive of this section.

NEW SECTION. Sec. 6. The following acts or parts of acts are each
r epeal ed:

(1) RCW 70. 148.900 (Expiration of chapter) and 2000 ¢ 16 s 1, 1995
c 12 s 2, & 1989 ¢ 383 s 13;

p. 7 SHB 2678



A W DN P

©O© 00 N O O

10
11

(2) RCW70.149.900 (Expiration of chapter) and 2000 ¢ 16 s 2 & 1995
c 20 s 14; and

(3) RCW82.23A.902 (Expiration date--1996 ¢ 88) and 2000 ¢ 16 s 3
& 1996 c 88 s 3.

NEW SECTION. Sec. 7. The following acts or parts of acts are each
r epeal ed:

(1) 2000 ¢ 16 s 4 & 1998 c 245 s 178 (uncodified);

(2) 2000 ¢ 16 s 5 & 1997 ¢ 8 s 3 (uncodified); and

(3) 2005 c 428 s 4 (uncodified).

NEW SECTION. Sec. 8. Section 5 of this act takes effect July 1,
2006.

~-- END ---
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