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HOUSE BI LL 2739

St ate of WAshi ngt on 590th Legislature 2006 Regul ar Session
By Representatives Orcutt, Blake, Kretz and B. Sullivan

Read first tine 01/12/2006. Referred to Conmmttee on Natural
Resour ces, Ecol ogy & Parks.

AN ACT Relating to integrating the forest practices act and
hydraul i c project approvals by authorizing the departnent of natura
resources to approve certain hydraulic projects; anending RCW
77.55.021, 76.09.050, and 76.09.030; and adding a new section to
chapter 77.55 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW 77.55.021 and 2005 c 146 s 201 are each anended to
read as foll ows:

(1) Except as provided in RCW 77.55.031, 77.55.051, and 77.55. 041,
in the event that any person or governnent agency desires to undertake
a hydraulic project, the person or governnent agency shall, before
commenci ng work thereon, secure the approval of the departnent for al
projects not falling within the scope of section 2 of this act, or the
departnment of natural resources if the project falls within the scope
of section 2 of this act, in the formof a permt as to the adequacy of
t he means proposed for the protection of fish life.

(2) Aconplete witten application for a permt may be submtted in
person or by registered mail and must contain the follow ng:

(a) General plans for the overall project;
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(b) Conpl ete plans and specifications of the proposed construction
or work within the nean higher high water line in saltwater or within
the ordinary high water line in freshwater;

(c) Conmplete plans and specifications for the proper protection of
fish life; and

(d) Notice of conpliance with any applicable requirenents of the
state environnental policy act, unless otherw se provided for in this

chapter.
(3)(a) Protection of fish life is the only ground upon which
approval of a permt my be denied or conditioned. Approval of a

permt may not be unreasonably w thheld or unreasonably conditioned.
Except as provided in this subsection and subsections (8), (10), and
(11) of this section, the departnent has forty-five cal endar days upon
receipt of a conplete application to grant or deny approval of a
permt. The forty-five day requirenent is suspended if:

(1) After ten working days of receipt of the application, the
applicant remai ns unavail able or unable to arrange for a tinely field
eval uation of the proposed project;

(ii) The site is physically inaccessible for inspection;

(ti1) The applicant requests a delay; or

(iv) The departnent is issuing a permt for a stormwater discharge
and is complying with the requirenments of RCW 77.55.161(3)(b).

(b) I'mmedi ately upon determ nation that the forty-five day period
i s suspended, the departnent shall notify the applicant in witing of
the reasons for the del ay.

(c) The period of forty-five cal endar days may be extended if the
permt is part of a nultiagency permt streamining effort and all
participating permtting agencies and the permt applicant agree to an
extended tineline longer than forty-five cal endar days.

(4) If the departnment denies approval of a permt, the departnent
shal | provide the applicant a witten statenent of the specific reasons
why and how the proposed project would adversely affect fish life
| ssuance, denial, conditioning, or nodification of a permt shall be
appeal able to the departnent or the board as specified in RCW77.55. 301
within thirty days of the notice of decision, or as specified in
section 2 of this act if the project falls within the scope of section
2 of this act.
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(5 (a) The permttee nust denonstrate substantial progress on
construction of that portion of the project relating to the permt
within two years of the date of issuance.

(b) Approval of a permt is valid for a period of up to five years
fromthe date of issuance, except as provided in (c) of this subsection
and in RCW 77.55. 151.

(c) A permit remains in effect without need for periodic renewal
for hydraulic projects that divert water for agricultural irrigation or
stock watering purposes and that involve seasonal construction or other
work. A permt for streanbank stabilization projects to protect farm
and agricultural land as defined in RCW 84.34.020 renains in effect
w t hout need for periodic renewal if the problem causing the need for
the streanbank stabilization occurs on an annual or nore frequent

basi s. The permttee nust notify the appropriate agency before
commencing the construction or other work within the area covered by
the permt.

(6) The departnment may, after consultation wth the permttee,
nodify a permt due to changed conditions. The nodification becones
effective unless appealed to the departnent or the board as specified
in RCW 77.55.301 within thirty days from the notice of the proposed
nodi fi cati on. For hydraulic projects that divert water for
agricultural irrigation or stock watering purposes, or when the
hydraulic project or other work is associated wth streanbank
stabilization to protect farmand agricultural |and as defined in RCW
84.34.020, the burden is on the departnent to show that changed
conditions warrant the nodification in order to protect fish life.

(7) A permttee may request nodification of a permt due to changed
conditions. The request nust be processed within forty-five cal endar
days of receipt of the witten request. A decision by the departnent
may be appealed to the board within thirty days of the notice of the
deci si on. For hydraulic projects that divert water for agricultura
irrigation or stock watering purposes, or when the hydraulic project or
other work is associated with streanbank stabilization to protect farm
and agricultural land as defined in RCW84. 34. 020, the burden is on the
permttee to show that changed conditions warrant the requested
nodi fication and that such a nodification will not inpair fish life.

(8) The departnment or the county legislative authority nay declare
and continue an energency. The county legislative authority shal
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imedi ately notify the departnent if it declares an energency under
this subsecti on. The depart nent, t hr ough its aut hori zed
representatives, shall issue imediately, upon request, oral approval
for a stream crossing, or work to renove any obstructions, repair
exi sting structures, restore streanbanks, protect fish [ife, or protect
property threatened by the stream or a change in the stream flow
W t hout the necessity of obtaining a witten permt prior to commencing
work. Conditions of the energency oral permt nust be established by
t he departnent and reduced to witing within thirty days and conplied
with as provided for in this chapter. The departnent may not require
the provisions of the state environnental policy act, chapter 43.21C
RCW to be met as a condition of issuing a permt wunder this
subsecti on.

(9) Al state and |ocal agencies with authority under this chapter
to issue permts or other authorizations in connection with energency
water withdrawals and facilities authorized under RCW 43. 83B. 410 shal
expedite the processing of such permts or authorizations in keeping
with the enmergency nature of such requests and shall provide a decision
to the applicant wthin fifteen calendar days of the date of
appl i cation.

(10) The departnent or the county legislative authority may
determ ne an i nm nent danger exists. The county legislative authority

shall notify the departnent, in witing, if it determnes that an
i mMm nent danger exists. In cases of inmm nent danger, the departnment
shall issue an expedited witten permt, upon request, for work to

renmove any obstructions, repair existing structures, restore banks
protect fish resources, or protect property. Expedited permt requests
require a conplete witten application as provided in subsection (2) of
this section and nust be issued within fifteen cal endar days of the
receipt of a conplete witten application. Approval of an expedited
permt is valid for up to sixty days from the date of issuance. The
departnent may not require the provisions of the state environnenta
policy act, chapter 43.21C RCW to be nmet as a condition of issuing a
permt under this subsection.

(11) The departnent may issue an expedited witten permt in those
i nstances where normal permt processing would result in significant
hardship for the applicant or unacceptable damage to the environnent.
Expedited permt requests require a conplete witten application as
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provided in subsection (2) of this section and nust be issued within
fifteen cal endar days of the receipt of a conplete witten application.
Approval of an expedited permt is valid for up to sixty days fromthe
date of issuance. The departnent may not require the provisions of the
state environnental policy act, chapter 43.21C RCW to be net as a
condition of issuing a permt under this subsection.

NEW SECTION. Sec. 2. A new section is added to chapter 77.55 RCW
to read as foll ows:

(1) The departnment of natural resources is the lead agency in
approving hydraulic projects under this chapter if the project is a
necessary element of a forest practices application submtted pursuant
to RCW 76. 09. 060. The departnent of natural resources nust followthe
appl i cabl e processes, standards, rules, and requirenents provided by
this chapter for the departnent of fish and wildlife when review ng,
condi tioning, and approving hydraulic projects.

(2) The departnent of natural resources may consult wth enpl oyees
of the departnent of fish and wildlife or fund a biol ogi st enpl oyed by
the departnent of fish and wldlife. However, the departnent of
natural resources shall maintain both the final decision over project
applications and the tineline for reaching a final decision.

(3) The forest practices appeals board created in RCW76.09. 210 has
exclusive jurisdiction to hear appeals arising from the approval,
denial, conditioning, or nodification of hydraulic project approvals
made by the departnment of natural resources under this section

Sec. 3. RCW 76.09.050 and 2005 c 146 s 1003 are each amended to
read as foll ows:

(1) The board shall establish by rule which forest practices shal
be included within each of the foll ow ng cl asses:

Class I: Mnimal or specific forest practices that have no direct
potential for damaging a public resource and that may be conducted
W thout submtting an application or a notification except that when
the regulating authority is transferred to a |ocal governnental entity,
those Class | forest practices that involve tinber harvesting or road
construction within "urban growh areas,"” designated pursuant to
chapter 36. 70A RCW are processed as Cass |V forest practices, but are
not subject to environmental review under chapter 43.21C RCW
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Class I1: Forest practices which have a less than ordinary
potential for damaging a public resource that may be conducted w t hout
submtting an application and may begin five cal endar days, or such
| esser tinme as the departnent may determne, after witten notification
by the operator, in the manner, content, and form as prescribed by the
departnent, is received by the departnent. However, the work nmay not
begin until all forest practice fees required under RCW 76. 09. 065 have
been received by the departnent. Class Il shall not include forest
practices:

(a) On lands platted after January 1, 1960, as provided in chapter
58.17 RCWor on |ands that have or are being converted to another use;

(b) Which require approvals by the departnent under the provisions
of ((the—hydrauvties—aet;)) RCW 77.55.021 and section 2 of this act;

(c) Wthin "shorelines of the state" as defined in RCW90. 58. 030;

(d) Excluded fromdCass Il by the board; or

(e) Including tinber harvesting or road construction w thin "urban
grom h areas," designated pursuant to chapter 36.70A RCW which are
A ass |V,

Class Ill: Forest practices other than those contained in O ass |
1, or IV. A Cass IlIl application nust be approved or di sapproved by
the departnment within thirty cal endar days fromthe date the departnent
receives the application. However, the applicant may not begin work on
that forest practice until all forest practice fees required under RCW
76. 09. 065 have been received by the departnent;

Class IV. Forest practices other than those contained in C ass |
or 11: (a) On lands platted after January 1, 1960, as provided in
chapter 58.17 RCW (b) on |ands that have or are being converted to
anot her use, (c) on lands which, pursuant to RCW 76.09.070 as now or
hereafter amended, are not to be reforested because of the |ikelihood
of future conversion to wurban developnent, (d) involving tinber
harvesting or road construction on lands that are contained within
"urban growt h areas," designated pursuant to chapter 36. 70A RCW except
where the forest | andowner provides: (i) Awitten statenent of intent
signed by the forest |andowner not to convert to a use other than
comercial forest product operations for ten years, acconpanied by
either a witten forest managenent plan acceptable to the departnent or
docunentation that the land is enrolled under the provisions of chapter
84.33 RCW or (ii) a conversion option harvest plan approved by the
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| ocal governnental entity and submtted to the departnent as part of
the application, and/or (e) which have a potential for a substantia
i npact on the environnment and therefore require an evaluation by the
department as to whether or not a detail ed statement nust be prepared
pursuant to the state environnental policy act, chapter 43.21C RCW
Such evaluation shall be mde within ten days from the date the
departnment receives the application: PROVI DED, That nothing herein
shal |l be construed to prevent any |ocal or regional governnental entity
from determining that a detailed statenment nust be prepared for an
action pursuant to a Cass |V forest practice taken by that
governnmental entity concerning the |Iand on which forest practices wll
be conducted. A Class IV application nust be approved or disapproved
by the departnment wthin thirty calendar days from the date the
departnent receives the application, unless the departnent determ nes
that a detailed statenent nust be nmade, in which case the application
must be approved or disapproved by the departnent within sixty cal endar
days fromthe date the departnment receives the application, unless the
comm ssioner of public lands, through the promulgation of a fornal
order, determnes that the process cannot be conpleted within such
peri od. However, the applicant may not begin work on that forest
practice until all forest practice fees required under RCW 76.09. 065
have been received by the departnent.

Forest practices under Classes I, Il, and Ill are exenpt fromthe
requirenents for preparation of a detailed statenent under the state
envi ronnental policy act.

(2) Except for those forest practices being regulated by |oca
governnmental entities as provided el sewhere in this chapter, no C ass
1, Cass Ill, or Cass IV forest practice shall be comenced or
continued after January 1, 1975, unless the departnment has received a
notification with regard to a Class Il forest practice or approved an
application with regard to a Cass IlIl or Cass |V forest practice
containing all information required by RCW 76.09.060 as now or
hereafter anmended. However, in the event forest practices regul ations
necessary for the scheduled inplenentation of this chapter and RCW
90. 48. 420 have not been adopted in tine to neet such schedul es, the
departnment shall have the authority to regulate forest practices and
approve applications on such terns and conditions consistent with this
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chapter and RCW 90.48.420 and the purposes and policies of RCW
76.09.010 until applicable forest practices regulations are in effect.

(3) Except for those forest practices being regulated by |oca
governnental entities as provided elsewhere in this chapter, if a
notification or application is delivered in person to the departnent by
the operator or the operator's agent, the departnent shall imrediately
provide a dated receipt thereof. In all other cases, the departnent
shall imediately mail a dated receipt to the operator.

(4) Except for those forest practices being regulated by |oca
governnmental entities as provided elsewhere in this chapter, forest
practices shall be conducted in accordance with the forest practices
regul ati ons, orders and directives as authorized by this chapter or the
forest practices regulations, and the terns and conditions of any
approved applications.

(5) Except for those forest practices being regulated by |oca
governnmental entities as provided elsewhere in this chapter, the
department of natural resources shall notify the applicant in witing
of either its approval of the application or its disapproval of the
application and the specific manner in which the application fails to
conply with the provisions of this section or with the forest practices
regul ati ons. Except as provided otherwise in this section, if the
departnent fails to either approve or disapprove an application or any
portion thereof wthin the applicable tine limt, the application shal
be deened approved and the operation nay be conmmenced: PROVIDED, That
this provision shall not apply to applications which are neither
approved nor disapproved pursuant to the provisions of subsection (7)
of this section: PROVIDED, FURTHER, That if seasonal field conditions
prevent the departnment from being able to properly evaluate the
application, the departnent nmy issue an approval conditional upon
further review wthin sixty days: PROVI DED, FURTHER, That the
departnent shall have until April 1, 1975, to approve or disapprove an
application involving forest practices allowed to continue to April 1,
1975, under the provisions of subsection (2) of this section. Upon
recei pt of any notification or any satisfactorily conpl eted application
t he departnment shall in any event no later than two business days after
such receipt transmt a copy to the departnents of ecology and fish and
wildlife, and to the county, city, or town in whose jurisdiction the
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forest practice is to be comrenced. Any comments by such agencies
shall be directed to the departnent of natural resources.

(6) For those forest practices regulated by the board and the
departnent, if the county, city, or town believes that an application
is inconsistent wwth this chapter, the forest practices regul ations, or
any local authority consistent with RCW 76.09. 240 as now or hereafter
anmended, it may so notify the departnent and the applicant, specifying
its objections.

(7) For those forest practices regulated by the board and the
departnment, the departnment shall not approve portions of applications
to which a county, city, or town objects if:

(a) The departnent receives witten notice fromthe county, city,
or town of such objections within fourteen business days fromthe tine
of transmttal of the application to the county, city, or town, or one
day before the departnent acts on the application, whichever is later;
and

(b) The objections relate to | ands either:

(i) Platted after January 1, 1960, as provided in chapter 58.17
RCW or

(ii) On lands that have or are being converted to another use.

The departnment shall either disapprove those portions of such
application or appeal the county, city, or town objections to the
appeal s board. If the objections related to subparagraphs (b)(i) and
(ii1) of this subsection are based on local authority consistent with
RCW 76.09.240 as now or hereafter anended, the departnent shall
di sapprove the application until such tinme as the county, city, or town
consents to its approval or such disapproval is reversed on appeal
The applicant shall be a party to all departnent appeals of county,
city, or town objections. Unl ess the county, city, or town either
consents or has waived its rights under this subsection, the departnent
shal | not approve portions of an application affecting such |ands until
the mninmumtine for county, city, or town objections has expired.

(8) For those forest practices regulated by the board and the
departnment, in addition to any rights under the above paragraph, the
county, <city, or town may appeal any departnent approval of an
application with respect to any lands within its jurisdiction. The
appeal s board may suspend the departnent's approval in whole or in part
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pendi ng such appeal where there exists potential for inmmediate and
mat eri al damage to a public resource.

(9) For those forest practices regulated by the board and the
departnent, appeals under this section shall be nmade to the appeals
board in the manner and tinme provided in RCW 76.09.220(8). In such
appeals there shall be no presunption of correctness of either the
county, city, or town or the departnent position.

(10) For those forest practices regulated by the board and the
departnent, the departnment shall, within four business days notify the
county, city, or town of all notifications, approvals, and di sapprovals
of an application affecting lands within the county, city, or town,
except to the extent the county, city, or town has waived its right to
such noti ce.

(11) For those forest practices regulated by the board and the
departnent, a county, city, or town nay waive in whole or in part its
rights under this section, and may withdraw or nodi fy any such wai ver,
at any time by witten notice to the departnent.

(12) Notw t hstandi ng subsections (2) through (5) of this section,
forest practices applications or notifications are not required for
exotic insect and disease control operations conducted in accordance
wi th RCW 76. 09. 060(8) where eradication can reasonably be expected.

Sec. 4. RCW76.09.030 and 2003 ¢ 39 s 32 are each anended to read
as follows:

(1) There is hereby created the forest practices board of the state
of Washi ngton as an agency of state governnent consisting of nenbers as
fol | ows:

(a) The comm ssioner of public lands or the comm ssioner's
desi gnee;

(b) The director of the departnent of comunity, trade, and
econom ¢ devel opnent or the director's designee;

(c) The director of the departnment of agriculture or the director's
desi gnee;

(d) The director of the departnment of ecology or the director's
desi gnee;

(e) The director of the departnment of fish and wildlife or the
director's designee;
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(f) An elected nenber of a county legislative authority appointed
by the governor: PROVI DED, That such nenber's service on the board
shall be conditioned on the nenber's continued service as an el ected
county official; and

(g) Six nmenbers of the general public appointed by the governor
one of whom shall be an owner of not nore than five hundred acres of
forest land, and one of whom shall be an independent | ogging
contractor.

£3))) The nenbers of the initial board appointed by the governor
shal | be appointed so that the term of one nenber shall expire Decenber
31, 1975, the term of one nenber shall expire Decenber 31, 1976, the
term of one nenber shall expire Decenber 31, 1977, the terns of two
menbers shall expire Decenber 31, 1978, and the terns of two nenbers
shall expire Decenber 31, 1979. Thereafter, each nenber shall be
appointed for a term of four years. Vacancies on the board shall be
filled in the sanme nmanner as the original appointnents. Each nenber of
the board shall continue in office until his or her successor is
appoi nted and qualified. The conm ssioner of public lands or the
conmm ssioner's designee shall be the ((ehat+man)) chair of the board.
((4)Y)) (3) The board shall neet at such tines and pl aces as shal
be designated by the ((eharrmanr)) chair or upon the witten request of
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the majority of the board. The principal office of the board shall be
at the state capital.

((65))) (4) Menbers of the board, except public enployees and
elected officials, shall be conpensated in accordance wth RCW
43. 03.250. Each nenber shall be entitled to reinbursenent for travel
expenses incurred in the performance of their duties as provided in RCW
43. 03. 050 and 43. 03. 060.

((66))) (5) The board may enploy such clerical help and staff
pursuant to chapter 41.06 RCWas is necessary to carry out its duties.

~-- END ---
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