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HOUSE BI LL 1837

AS AMENDED BY THE SENATE
Passed Legislature - 2005 Regul ar Session
State of WAshi ngt on 59th Legislature 2005 Regul ar Sessi on

By Representatives Rodne, Lantz, MDonald, Meller, D ckerson,
Priest, Curtis, Mrris, Wods, Shabro, Hasegawa, Kagi and Kenney

Read first time 02/08/2005. Referred to Commttee on Judiciary.

AN ACT Relating to child w tnesses; and anmendi ng RCW 9A. 44. 150.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWO9A 44.150 and 1990 c¢ 150 s 2 are each anended to read
as follows:

(1) On notion of the prosecuting attorney in a crimnal proceeding,
the court may order that a child under the age of ten may testify in a
room out si de the presence of the defendant and the jury while one-way
cl osed-circuit tel evision equi pnent sinultaneously projects the child's
testinony into another roomso the defendant and the jury can watch and
hear the child testify if:

(a) The testinony will:

(i) Describe an act or attenpted act of sexual contact perforned
with or on the child witness by another ((ef)) person or with or on a
child other than the child witness by another person;

(ii) Describe an act or attenpted act of physical abuse against the
child w tness by another person or against a child other than the child
W t ness by anot her person; or

(iii) Describe a violent offense as defined by RCW 9.94A 030

p. 1 HB 1837. SL
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comm tted against a person known by or famliar to the child witness or
by a person known by or famliar to the child w tness;

(b) The testinmony is taken during the crimnal proceeding;

(c) The court finds by substantial evidence, in a hearing conducted
outside the presence of the jury, that requiring the child witness to
testify in the presence of the defendant will cause the child to suffer
serious enotional or nental distress that will prevent the child from
reasonably communicating at the trial. If the defendant is excluded
fromthe presence of the child, the jury nust al so be excluded;

(d) As provided in subsection (1)(a) and (b) of this section, the
court may allow a child witness to testify in the presence of the
def endant but outside the presence of the jury, via closed-circuit
television, if the court finds, upon notion and hearing outside the
presence of the jury, that the child will suffer serious enotiona
distress that will prevent the child fromreasonably communicating at
the trial in front of the jury, or, that although the child nmay be able
to reasonably communicate at trial in front of the jury, the child wl]l
suffer serious enotional or nental distress fromtestifying in front of
the jury. If the child is able to comunicate in front of the
def endant but not the jury the defendant will remain in the roomwth
the child while the jury is excluded fromthe room

(e) The court finds that the prosecutor has made all reasonable
efforts to prepare the child wtness for testifying, including
informng the child or the child s parent or guardi an about community
counseling services, giving court tours, and explaining the trial
process. |If the prosecutor fails to denonstrate that preparations were
i npl emented or the prosecutor in good faith attenpted to inplenent
them the court shall deny the notion;

(f) The court bal ances the strength of the state's case w thout the
testinmony of the child witness agai nst the defendant's constitutional
rights and the degree of infringement of the closed-circuit television
procedure on those rights;

(g) The court finds that no less restrictive nethod of obtaining
the testinony exists that can adequately protect the child witness from
the serious enotional or nmental distress;

(h) When the court allows the child witness to testify outside the
presence of the defendant, the defendant can conmunicate constantly

HB 1837. SL p. 2
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with the defense attorney by electronic transm ssion and be granted
reasonabl e court recesses during the child' s testinony for person-to-
person consultation with the defense attorney;

(i) The court can communicate with the attorneys by an audi o system
so that the court can rule on objections and otherwi se control the
pr oceedi ngs;

(j) Al parties in the roomwth the child wtness are on canera
and can be viewed by all other parties. If viewing all participants is
not possible, the court shall describe for the viewers the |ocation of
t he prosecutor, defense attorney, and other participants in relation to
the child;

(k) The court finds that the television equipnent is capable of
maki ng an accurate reproduction and the operator of the equipnent is
conpetent to operate the equipnent; and

(1) The court inposes reasonabl e guidelines upon the parties for
conducting the filmng to avoid trauma to the child w tness or abuse of
the procedure for tactical advantage.

The prosecutor, defense attorney, and a neutral and trained
victims advocate, if any, shall always be in the roomwhere the child
witness is testifying. The court in the court's discretion depending
on the circunstances and whether the jury or defendant or both are
excluded fromthe roomwhere the child is testifying, nmay remain or may
not remain in the roomwth the child.

(2) During the hearing conducted under subsection (1) of this
section to determ ne whether the child witness may testify outside the
presence of the defendant and/or the jury, the court may conduct the
observation and exam nation of the child outside the presence of the
def endant if:

(a) The prosecutor alleges and the court concurs that the child
witness wll be unable to testify in front of the defendant or wll
suffer severe enotional or nental distress if forced to testify in
front of the defendant;

(b) The defendant can observe and hear the child w tness by cl osed-
circuit tel evision;

(c) The defendant can conmunicate constantly with the defense
attorney during the examnation of the child wtness by electronic
transm ssion and be granted reasonable court recesses during the
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child s exam nation for person-to-person consultation with the defense
attorney; and

(d) The court finds the closed-circuit television is capable of
maki ng an accurate reproduction and the operator of the equipnent is
conpetent to operate the equi pnment. Wenever possible, all the parties
in the room with the child witness shall be on canera so that the
viewers can see all the parties. If viewng all participants is not
possi ble, then the court shall describe for the viewers the |ocation of
t he prosecutor, defense attorney, and other participants in relation to
the child.

(3) The court shall make particularized findings on the record
articulating the factors upon which the court based its decision to
allow the child wtness to testify via closed-circuit television
pursuant to this section. The factors the court may consider include,
but are not limted to, a consideration of the child s age, physica
health, enotional stability, expressions by the child of fear of
testifying in open court or in front of the defendant, the rel ationship
of the defendant to the child, and the court's observations of the
child s inability to reasonably conmunicate in front of the defendant
or in open court. The court's findings shall identify the inpact the
factors have upon the child's ability to testify in front of the jury
or the defendant or both and the specific nature of the enotional or

mental trauma the child would suffer. The court shall determ ne
whet her the source of the trauna is the presence of the defendant, the
jury, or both, and shall limt the use of the closed-circuit television

accordi ngly.

(4) This section does not apply if the defendant is an attorney pro
se unless the defendant has a court-appointed attorney assisting the
defendant in the defense.

(5 This section may not preclude the presence of both the
((weti#w)) child witness and the defendant in the courtroom together
for purposes of establishing or challenging the identification of the
def endant when identification is a legitimte issue in the proceedi ng.

(6) The Washington suprene court nmay adopt rules of procedure
regarding closed-circuit tel evision procedures.

(7) Al recorded tapes of testinmony produced by closed-circuit
tel evision equi pnent shall be subject to any protective order of the
court for the purpose of protecting the privacy of the child wtness.
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(8) Nothing in this section creates a right of the child witness to
a closed-circuit television procedure in lieu of testifying in open
court.

(9) The state shall bear the costs of the closed-circuit tel evision
pr ocedure.

(10) A child witness may or nmay not be a victimin the proceeding.

(11) Nothing in this section precludes the court, under other
circunstances arising under subsection (1)(a) of this section, from
allowing a child to testify outside the presence of the defendant and
the jury so long as the testinony is presented in accordance with the
standards and procedures required in this section.

Passed by the House April 18, 2005.

Passed by the Senate April 6, 2005.

Approved by the Governor May 13, 2005.

Filed in Ofice of Secretary of State May 13, 2005.
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