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SUBSTI TUTE SENATE BI LL 5610

AS AMENDED BY THE HOUSE
Passed Legislature - 2005 Regul ar Session
State of WAshi ngt on 59th Legislature 2005 Regul ar Sessi on

By Senate Commttee on Natural Resources, Ocean & Recreation
(originally sponsored by Senator Jacobsen)

READ FI RST TI ME 03/ 02/ 05.

AN ACT Relating to salnon recovery and wat ershed heal th; amendi ng
RCW 77.85. 005, 77.85.010, 77.85.020, 77.85.030, 77.85.040, 77.85.050,
77.85.090, and 77.85.150; reenacting and anending RCW 77.85.130;
repealing RCW 77.85.070 and 77.85.210; and providing an expiration
dat e.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW77.85.005 and 1999 sp.s. ¢ 13 s 1 are each anended to
read as foll ows:

The legislature finds that repeated attenpts to inprove sal nonid
fish runs throughout the state of Wshington have failed to avert
listings of salnon and steel head runs as threatened or endangered under
the federal endangered species act (16 U S C. Sec. 1531 et seq.).
These listings threaten the sport, commercial, and tribal fishing
industries as well as the economc well-being and vitality of vast
areas of the state. It is the intent of the legislature to begin
activities required for the recovery of salnon stocks as soon as
possi bl e, although the |egislature understands that successful recovery
efforts may not be realized for nmany years because of the life cycle of
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sal non and the conplex array of natural and human-caused probl ens they
face.

The legislature finds that it is in the interest of the citizens of
the state of Washington for the state to retain primary responsibility
for managi ng the natural resources of the state, rather than abdicate
those responsibilities to the federal governnent, and that the state
may best acconplish this objective by integrating |ocal and regiona
recovery activities into a statew de ((ptanr)) strategy that can nake
the nost effective use of provisions of federal laws allowing for a
state lead in salnon recovery, delivered through inplenentation
activities consistent wwth regional and watershed recovery plans. The
legislature also finds that a statewi de salnon recovery ((plan))
strategy nust be devel oped and inplenented through an active public
i nvol venent process in order to ensure public participation in, and
support for, salnon recovery. The legislature also finds that there is
a substantial link between the provisions of the federal endangered
species act and the federal clean water act (33 U S.C. Sec. 1251 et
seq.). The legislature further finds that habitat restoration is a
vital conponent of salnmon recovery efforts. Therefore, it is the
intent of the legislature to specifically address salnon habitat
restoration in a coordinated manner and to develop a structure that
allows for the coordinated delivery of federal, state, and |ocal
assistance to communities for habitat projects that will assist in the
recovery and enhancenent of sal non stocks. A strong watershed-based
locally inplenmented plan is essential for local, regional, and
statew de sal non recovery.

The legislature also finds that credible scientific review and
oversight is essential for any sal non recovery effort to be successful.

The legislature further finds that it is inportant to nonitor the
overall health of the salnon resource to determne if recovery efforts
are providing expected returns. It is inportant to nonitor sal non
habitat projects and salnon recovery activities to determne their
effectiveness in order to secure federal acceptance of the state's
approach to sal non recovery. Adaptive managenent cannot exi st w thout
nmoni t ori ng. For these reasons, the legislature believes that a
coordinated and integrated nonitoring ((preeess)) system should be
devel oped and i npl enent ed.
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The | egislature therefore finds that a coordinated framework for
responding to the salnon crisis is needed immediately. To that end,
the salnon recovery office should be created within the governor's
office to provide overall coordination of the state's response; an
i ndependent science panel is needed to provide scientific review and
oversight; a coordinated state funding process should be established
through a salnon recovery funding board; the appropriate |ocal or
tribal governnent should provide |ocal |eadership in identifying and
sequencing habitat projects to be funded by state agencies; habitat
projects should be inplenented w thout delay; and a strong locally
based effort to restore salnon habitat should be established by
providing a framework to allow citizen volunteers to work effectively.

Sec. 2. RCW77.85.010 and 2002 ¢ 210 s 1 are each anended to read
as follows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Adaptive managenent” neans reliance on scientific nethods to
test the results of actions taken so that the nmanagenent and rel ated
policy can be changed pronptly and appropriately.

(2) "Critical pathways net hodol ogy" nmeans a project scheduling and
managenent process for exam ning interactions between habitat projects
and salnonid species, prioritizing habitat projects, and assuring
positive benefits from habitat projects.

(3) "Habitat project list" is the list of projects resulting from
the critical pathways nethodol ogy under RCW 77.85.060(2). Each project
on the list nust have a witten agreenent fromthe | andowner on whose
land the project wll be inplenented. Projects include habitat
restoration projects, habitat protection projects, habitat projects
that inprove water quality, habitat projects that protect water
quality, habitat-related mtigation projects, and habitat project
mai nt enance and nonitoring activities.

(4) "Habitat work schedul e" means those projects fromthe habitat
project list that will be inplenmented during the current funding cycle.
The schedul e shall also include a list of the entities and individuals
i npl enmenting projects, the start date, duration, estimted date of
conpletion, estimated cost, and funding sources for the projects.

p. 3 SSB 5610. SL
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(5) "Limting factors" neans conditions that limt the ability of
habitat to fully sustain populations of salnon. These factors are
primarily fish passage barriers and degraded estuarine areas, riparian
corridors, stream channels, and wetl ands.

(6) "Project sponsor” is a county, city, special district, tribal
governnent, state agency, a conbination of such governnents through
interlocal or interagency agreenents, a nonprofit organization
regi onal fisheries enhancenent group, or one or nore private citizens.
A project sponsored by a state agency nmay be funded by the board only
if it is included on the habitat project list submtted by the |ead
entity for that area and the state agency has a local partner that
woul d otherwi se qualify as a project sponsor.

(7) "Reqgional recovery organization" or "regional salnbn recovery
organi zation" neans an entity fornmed under RCW 77.85.090 for the
pur pose of recovering salnon, which is recognized in statute or by the
sal non recovery office.

(8) "Salnon" includes all species of the famly Sal noni dae which
are capabl e of self-sustaining, natural production.

((68))) (9) "Sal non recovery plan" neans a state or regional plan

devel oped in response to a proposed or actual |isting under the federal
endangered species act that addresses limting factors including, but
not limted to harvest, hatchery, hydropower, habitat, and other

factors of decline.

((69Y)) (10) "Salnon recovery region" neans geographic areas of the
state identified or formed under RCW 77.85.090 that enconpass groups of
wat ersheds in the state with combn stocks of salnon identified for
recovery activities, and that generally are consistent wth the
geographic areas within the state identified by the national oceanic
and at nospheric adm nistration or the United States fish and wildlife
service for activities under the federal endangered species act.

(11) "Salnon recovery strategy" neans the strategy adopted under
RCW 77.85.150 and includes the conpilation of all subbasin and regional
salnon recovery plans developed in response to a proposed or actua
listing under the federal endangered species act with state hatchery,
harvest, and hydropower plans conpiled in accordance wth RCW
77.85. 150.

(12) "Tribe" or "tribes" neans federally recognized Indian tribes.

SSB 5610. SL p. 4
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((291)) (13) "WRIA'" nmeans a water resource inventory area
established in chapter 173-500 WAC as it existed on January 1, 1997.

((+)) (14) "Omer" neans the person holding title to the I and or
t he person under contract with the owner to | ease or nmanage the | ega
owner's property.

Sec. 3. RCW 77.85. 020 and 1998 ¢ 246 s 4 are each anended to read
as foll ows:

((Begiantnrg—+n)) (1) By Decenber ((26006)) 1, 2006, the governor
shall submt a ((brepntal—state—of the—salmwenr)) report to the

| egi sl ature ((doring—the—FHirst—week—of Decenber)) regarding the
inplenentation of the state's salnon recovery strateqy. The report nay
i ncl ude the foll ow ng:

((5)) (a) A description of the anmount of in-kind and financia
contributions, including volunteer, private, and state, federal, tribal
as avail able, and |ocal government noney directly spent on sal non
recovery in response to actual, proposed, or expected endangered
speci es act listings;

((2)) (b) A summary of habitat projects including but not limted
t o:

((()) () A summary of acconplishnents in renoving barriers to
sal non passage and an identification of existing barriers;

((b)y)) (ii) A summary of salnon restoration efforts undertaken in
t he past two years;

((&y)) (iii) A sumary of the role which private volunteer
initiatives contribute in salnon habitat restoration efforts; and

((€))) (iv) A summary of efforts taken to protect sal non habitat;

((3))) (c¢) A summary of collaborative efforts undertaken wth
adj oi ning states or Canada;

((4))) (d) A summary of harvest and hatchery managenent activities
af fecting sal non recovery;

((5y)) (e) A summary of information regarding inpedinents to
successful sal non recovery efforts;

((66))) (f) A summary of the nunber and types of violations of
existing laws pertaining to: (()y)) (i) Water quality; and ((b5)))
(ii) salnmon. The summary shall include information about the types of
sanctions inposed for these violations;
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((A)) (g) Information on the estimted carrying capacity of new
habitat created pursuant to chapter 246, Laws of 1998; and

((£8))) (h) Recommendations to the legislature that would further
t he success of sal non recovery. The reconmmendati ons may i ncl ude:

(((8))) () The need to expand or inprove nonregul atory prograns
and activities; ((and

b)y)) (ii) The need to expand or inprove state and |ocal |aws and
regul ati ons; and

(iii) Recommendations for state funding assistance to recovery
activities and projects.

(2) The report shall sunmarize the nonitoring data coordi nated by
the nmonitoring forum The summary nust include but is not limted to
data and analysis related to:

(a) Measures of progress in fish recovery:;

(b) Measures of factors limting recovery as well as trends in such
factors; and

(c) The status of inplenentation of projects and activities.

Sec. 4. RCW77.85.030 and 2000 ¢ 107 s 93 are each anmended to read
as follows:

(1) The salnon recovery office is created wwthin the office of the
governor to coordinate state strategy to allow for sal non recovery to
heal t hy sustai nabl e population levels wth productive conmercial and
recreational fisheries. The primary purpose of the office is to
coordinate and assist in the devel opnment of regional salnon recovery

ol ans ((f Lt | it s I b I |
Hre—approprtate—tri-bal—governnents—and—tederal—agencies)) as  an

integral part of a statew de strategy devel oped consistent with the
gui di ng principles and procedures under RCW 77.85.150. The governor's
sal non recovery office ((may—alse-

{2y)) shall gather regional recovery plans fromregi onal recovery
organi zations and submt the plans to the federal fish services for
adoption as federal recovery plans. The governor's salnon recovery
office may al so:

(a) Assist state agencies, |ocal governnents, |andowners, and other
interested parties in obtaining federal assurances that plans,
prograns, or activities are consistent wth fish recovery under the
federal endangered species act;

SSB 5610. SL p. 6
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(b) Act as liaison to local governnents, the state congressiona
del egation, the United States congress, federally recognized tribes
and the federal executive branch agencies for issues related to the

state' s ((endangered—speetes—aet)) sal non recovery plans; and
((¢b)y)) (c) Provide ((the-biennial—stateof the salnmon report—to

thetegistature)) periodic reports pursuant to RCW 77. 85. 020.
(2) This section expires June 30, ((206066)) 2007.

Sec. 5. RCW77.85.040 and 2000 ¢ 107 s 94 are each anmended to read
as follows:

(1) The governor shall request the national acadeny of sciences,
the Anerican fisheries society, or a conparable institution to screen
candi dates to serve as nenbers on the independent science panel. The
institution that conducts the screening of the candi dates shall submt
a list of the nine nost qualified candidates to the governor, the
speaker of the house of representatives, and the majority |eader of the
senate. The candi dates shall reflect expertise in habitat requirenents
of sal non, protection and restoration of sal non popul ations, artificial
propagati on of sal non, hydrol ogy, or geonorphol ogy.

(2) The speaker of the house of representatives and the mgjority
| eader in the senate may each renove one nane fromthe nomnation |ist.
The governor shall consult with tribal representatives and the governor
shall appoint five scientists from the remaining nanes on the
nom nation |ist.

(3) The nenbers of the independent science panel shall serve four-
year ternms. Vacant positions on the panel shall be filled in the sane
manner as the original appointnments. Menbers shall serve no nore than
two full ternms. The independent science panel nenbers shall elect the
chair of the panel anobng thenselves every two years. Based upon
avai | abl e fundi ng, the governor's sal non recovery office may contract
for services with nenbers of the independent science panel for
conpensati on under chapter 39.29 RCW

(4) The independent science panel shall be governed by generally
accepted guidelines and practices governing the activities of
i ndependent science boards such as the national acadenmy of sciences.
The purpose of the independent science panel is to help ensure that
sound science is used in salnon recovery efforts. The governor's
sal non recovery office ((shalt)) may request review of regional sal non

p. 7 SSB 5610. SL
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recovery plans by the science review panel. The science panel does not
have the authority to review individual projects or habitat project
lists developed wunder RCW 77.85.050((;)) or 77.85.060((—and
#5-46-080)) or to nake policy decisions. The panel shall periodically
submt its findings and reconmendati ons under this subsection to the
| egi sl ature and the governor.

77.85.020.))

Sec. 6. RCW77.85.050 and 1999 sp.s. ¢ 13 s 11 are each anended to
read as foll ows:

(1)(a) Counties, cities, and tribal governnents nust jointly
designate, by resolution or by letters of support, the area for which
a habitat project list is to be developed and the lead entity that is
to be responsible for submtting the habitat project list. No project
included on a habitat project list shall be considered nmandatory in
nature and no private |andower may be forced or coerced into
participation in any respect. The lead entity may be a county, city,
conservation district, special district, tribal governnent, regiona
recovery organi zation, or other entity.

SSB 5610. SL p. 8
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(b) The lead entity shall establish a commttee that consists of
representative interests of counties, cities, conservation districts,
tribes, environnmental groups, business interests, |andowners, citizens,
vol unt eer groups, regional fish enhancenent groups, and other habitat
interests. The purpose of the commttee is to provide a citizen-based
eval uation of the projects proposed to pronpote salnon habitat. ((Fhe

o : )

(c) The committee shall conmpile a list of habitat projects,
establish priorities for individual projects, define the sequence for
project inplenentation, and submt these activities as the habitat
project list. The conmmttee shall also identify potential federal
state, local, and private fundi ng sources.

(2) The area covered by the habitat project |ist nust be based, at
a mnimum on a WRIA, conbination of WRIAs, or any other area as agreed
to by the counties, cities, and tribes in resolutions or in letters of
support neeting the requirenents of this subsection. Preference wll

be given to projects in an area that contain a salnon species that is
listed or proposed for listing under the federal endangered species
act .

(3) The lead entity shall submt the habitat project list to the

( (teehnical—reviewtear)) board in accordance with procedures adopted
by the board.

Sec. 7. RCW77.85.090 and 2000 ¢ 107 s 99 are each anmended to read
as follows:

(1) The southwest Washington salnon recovery region, whose
boundaries are provided in chapter 60, Laws of 1998, is created.

(2) Lead entities within a salnobn recovery region that agree to
forma regional salnon recovery organization may be recogni zed by the

sal non recovery office as a reqgional recovery organization. The

regi onal recovery organization nay plan, coordinate, and nonitor the
inplenentation of a regional recovery plan in accordance with RCW
77.85. 150. Regi onal recovery organizations existing as of the
effective date of this act that have developed draft recovery plans
approved by the governor's salnon recovery office by July 1, 2005, may
continue to plan, coordinate, and nonitor the inplenentation of

reqgi onal recovery pl ans.

p. 9 SSB 5610. SL
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Sec. 8. RCW77.85.130 and 2000 ¢ 107 s 102 and 2000 ¢ 15 s 1 are
each reenacted and anmended to read as foll ows:

(1) The sal non recovery fundi ng board shall devel op procedures and
criteria for allocation of funds for sal non habitat projects and sal non
recovery activities on a statewde basis to address the highest
priorities for salnon habitat protection and restoration. To the
extent practicable the board shall adopt an annual allocation of
funding. The allocation should address both protection and restoration
of habitat, and should recognize the varying needs in each area of the
state on an equitable basis. The board has the discretion to partially
fund, or to fund in phases, salnon habitat projects. The board may
annual ly establish a nmaxi num anmount of funding available for any
i ndi vi dual project, subject to available funding. No projects required
solely as a mtigation or a condition of permtting are eligible for
f undi ng.

(2)(a) In evaluating, ranking, and awardi ng funds for projects and
activities the board shall give preference to projects that:

(i) Are based upon the |imting factors analysis identified under
RCW 77. 85. 060;

(1i) Provide a greater benefit to salnon recovery based upon the
stock status information contained in the departnent of fish and
wldlife salnonid stock inventory (SASSI), the salnon and steel head
habitat inventory and assessnment project (SSH AP), and any conparabl e
sci ence-based assessnment when avail abl e;

(ii1) WII benefit |isted species and other fish species; ((and))

(tv) WII preserve high quality sal nonid habitat; and

(v) Are included in a regional or watershed-based sal non recovery
plan that accords the project, action, or area a high priority for
f undi ng.

(b) In evaluating, ranking, and awarding funds for projects and
activities the board shall also give consideration to projects that:

(1) Are the nost cost-effective;

(i1) Have the greatest matched or in-kind funding; ((and))

(tit) WIIl be inplenmented by a sponsor wwth a successful record of
project inplenmentation; and

(iv) Are part of a regionwide list developed by lead entities.

(3) The board may reject, but not add, projects from a habitat
project list submtted by a lead entity for funding.

SSB 5610. SL p. 10
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£6)y)) The board shall establish criteria for determ ning when bl ock

grants may be nmade to a lead entity ((er—ether—recoghized—+regional
: : o habi : "

purstvant—to—ROW77#-85-050,-)). The board may provide block grants to
the lead entity to ((asstst—+nr—earryhgout—teadentity funetions—under
this—echapter)) inplenent habitat project lists devel oped under RCW
77.85. 050, subject to available funding. The board shall determ ne an
equi tabl e m ni mum anount of project funds for each recovery region, and
shal|l distribute the remainder of funds on a conpetitive basis. The
board may also provide block grants to the lead entity or regiona
recovery organization to assist in carrying out functions described
under this chapter. Block grants nust be expended consistent with the
priorities established for the board in subsection (2) of this section.
Lead entities or regional recovery organi zations receiving block grants
under this subsection shall provide an annual report to the board
summari zi ng how funds were expended for activities consistent with this
chapter, including the types of projects funded, project outcones,
nmonitoring results, and adm nistrative costs.

((6)) (5 The board nmay waive or nodify portions of the
al |l ocation procedures and standards adopted under this section in the
award of grants or loans to conform to |egislative appropriations

p. 11 SSB 5610. SL
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directing an alternative award procedure or when the funds to be
awarded are from federal or other sources requiring other allocation
procedures or standards as a condition of the board' s receipt of the
funds. The board shall develop an integrated process to nanage the
all ocation of funding fromfederal and state sources to m nimze del ays
in the award of funding while recognizing the differences in state and
| egi sl ative appropriation timng.

((68))) (B6) The board may award a grant or l|loan for a salnon
recovery project on private or public land when the |andowner has a
| egal obligation under local, state, or federal law to perform the
project, when expedited action provides a clear benefit to salnon
recovery, and there will be harmto salnon recovery if the project is
del ayed. For purposes of this subsection, a |l egal obligation does not
include a project required solely as a mtigation or a condition of
perm tting.

((69Y)) (7) The board may condition a grant or |loan to include the
requi rement that property may only be transferred to a federal agency
if the agency that will acquire the property agrees to conply with al
terms of the grant or | oan to which the project sponsor was obligated.
Property acquired or inproved by a project sponsor nmay be conveyed to
a federal agency, but only if the agency agrees to conply with all
terms of the grant or loan to which the project sponsor was obligated.

Sec. 9. RCW77.85.150 and 1999 sp.s. ¢ 13 s 9 are each anended to
read as foll ows:

(1) ((By—Septenber—1—21999-)) The governor, with the assistance of
the sal non recovery office, shall ((submt—a—statewdesalrenrecovery

endangered—speetres—aet)) maintain and revise a statew de sal non

recovery strateaqgy.

(2) The governor and the sal non recovery office shall be gui ded by
the follow ng considerations in ((develepinhg)) maintaining and revising
t he strategy:

(a) The strategy should identify statewide initiatives and
responsibilities with regional recovery plans and |ocal watershed
initiatives as the principal ((reehanrtsw)) neans for inplenmenting the
strategy;

SSB 5610. SL p. 12
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(b) The strategy should enphasize coll aborative, incentive-based
appr oaches;

(c) The strategy should address all factors |imting the recovery
of Washington's listed salnon stocks, including habitat and water
quality degradation, harvest and hatchery nmanagenent, inadequate
streanfl ows, and other barriers to fish passage. Where other limting
factors are beyond the state's jurisdictional authorities to respond
to, such as sone natural predators and high seas fishing, the strategy
shall include the state's requests for federal action to effectively
address these factors;

(d) The strategy should identify imrediate actions necessary to
prevent extinction of a listed salnon stock, establish performance
measures to determne if restoration efforts are working, recomend
effective nonitoring and data managenment, and recommend to the
| egislature clear and certain nmeasures to be inplenented if perfornmance
goal s are not net;

(e) The strategy shall rely on the best scientific information
avai l able and provide for incorporation of new information as it is
obt ai ned;

(f) The strategy should seek a fair allocation of the burdens and
costs upon econom c and social sectors of the state whose activities
may contribute to limting the recovery of sal non; and

(g) The strategy should seek clear neasures and procedures fromthe
appropriate federal agencies for renoving Washington's sal non stocks
fromlisting under the federal act.

(3) Beginning on Septenber 1, 2000, the strategy shall be updated

through an active public involvenent process, including early and
meani ngful opportunity for public coment. In obtaining public
comment, the salnmon recovery office shall hold public neetings

t hroughout the state and shall encourage regional and |ocal recovery
planning efforts to simlarly ensure an active public involvenent

process.
(4) This section shall apply prospectively only and not
retroactively. Nothing in this section shall be construed to

i nvalidate actions taken in recovery planning at the |local, regional,
or state level prior to July 1, 1999.

p. 13 SSB 5610. SL
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NEW SECTION. Sec. 10. The followng acts or parts of acts are
each repeal ed:

(1) RCW 77.85.070 (Technical advisory groups) and 2000 ¢ 107 s 97
& 1998 c¢ 246 s 10; and

(2) RCW 77.85.210 (Monitoring activities--Mnitoring oversight
commttee--Legislative steering conmttee--Report to the |egislature--
Monitoring strategy and action plan) and 2001 ¢ 298 s 3.

Passed by the Senate April 23, 2005.

Passed by the House April 22, 2005.

Approved by the Governor May 6, 2005.

Filed in Ofice of Secretary of State May 6, 2005.
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