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ENGROSSED SUBSTI TUTE SENATE BI LL 6776

Passed Legislature - 2006 Regul ar Session
State of WAshi ngt on 59th Legislature 2006 Regul ar Session

By Senate Committee on Witer, Energy & Environnment (originally
sponsored by Senators Finkbeiner, Poul sen, Wi nst ei n, Esser,
Rasnmussen, Keiser, ke, Kline and Kohl-Well es)

READ FI RST TI ME 02/ 03/ 06.

AN ACT Relating to prohibiting the unauthorized sale of tel ephone
records; reenacting and anmendi ng RCW 9A. 82. 010; adding a new section to
chapter 9.26A RCW and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 9.26A RCW
to read as foll ows:

(1) A person is guilty of the unauthorized sale or procurenent of
t el ephone records if the person:

(a) Intentionally sells the tel ephone record of any resident of
this state without the authorization of the custoner to whomthe record
pertains;

(b) By fraudul ent, deceptive, or false neans obtains the tel ephone
record of any resident of this state to whomthe record pertains;

(c) Know ngly purchases the tel ephone record of any resident of
this state without the authorization of the custoner to whomthe record
pertains; or

(d) Knowi ngly receives the tel ephone record of any resident of this
state without the authorization of the custoner to whom the record
pertains.

p. 1 ESSB 6776. SL
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(2) This section does not apply to:

(a) Any action by a governnent agency, or any officer, enployee, or
agent of such agency, to obtain tel ephone records in connection with
the performance of the official duties of the agency;

(b) A telecomuni cations conpany that obtains, uses, discloses, or
permts access to any tel ephone record, either directly or indirectly
through its agents, that is:

(1) Wth the awful consent of the custoner or subscriber;

(11) Authorized by |aw,

(1i1) Necessarily incident to the rendition of the service or to
the protection of the rights or property of the provider of that
service, or to protect users of those services and other carriers from
fraudul ent, abusive, or unlawful wuse of, or subscription to, such
services; or

(tv) In connection with the sale or transfer of all or part of its
busi ness, or the purchase or acquisition of a portion or all of a
busi ness, or the mgration of a custoner fromone carrier to another.

(3) Aviolation of subsection (1)(a), (b), or (c) of this section
is aclass Cfelony. A violation of subsection (1)(d) of this section
IS a gross m sdeneanor.

(4) A person who violates this section is subject to | egal action
for injunctive relief and either actual damages, including nental pain
and suffering, or liquidated danages of five thousand dollars per
viol ati on, whichever is greater. Reasonable attorneys' fees and ot her
costs of litigation are al so recoverable.

(5) The definitions in this subsection apply throughout this
section unless the context clearly requires otherw se.

(a) "Telecomuni cations conpany” has the neaning provided in RCW
9. 26A. 100 and includes "radio conmunications service conpanies" as
defined in RCW 80. 04. 010.

(b) "Tel ephone record" neans information retained by a
t el ecommuni cati ons conpany that relates to the tel ephone nunber dial ed
by the custoner or the incom ng nunber or call directed to a custoner,
or other data related to such calls typically contained on a custoner

tel ephone bill such as the tinme the call started and ended, the
duration of the call, the time of day the call was nmade, and any
charges applied. "Tel ephone record” does not include any information

ESSB 6776. SL p. 2
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collected and retained by customers wusing caller identification or
ot her simlar technol ogi es.

(c) "Procure"™ nmeans to obtain by any neans, whether electronically,
inwiting, or inoral form wth or wthout consideration.

Sec. 2. RCWO9A 82.010 and 2003 c¢ 119 s 6, 2003 ¢ 113 s 3, and 2003
c 53 s 85 are each reenacted and anended to read as fol |l ows:

Unl ess the context requires the contrary, the definitions in this
section apply throughout this chapter.

(1)(a) "Beneficial interest" neans:

(1) The interest of a person as a beneficiary under a trust
established under Title 11 RCWin which the trustee for the trust holds
|l egal or record title to real property;

(1i) The interest of a person as a beneficiary under any other
trust arrangenent under which a trustee holds legal or record title to
real property for the benefit of the beneficiary; or

(ti1) The interest of a person under any other form of express
fiduciary arrangenent under which one person holds legal or record
title to real property for the benefit of the other person.

(b) "Beneficial interest"” does not include the interest of a
stockhol der in a corporation or the interest of a partner in a general
partnership or limted partnership.

(c) A beneficial interest is considered to be |ocated where the
real property owned by the trustee is |ocated.

(2) "Control" neans the possession of a sufficient interest to
permt substantial direction over the affairs of an enterprise.

(3) "Creditor" nmeans a person neking an extension of credit or a
person clai mng by, under, or through a person nmaki ng an extension of
credit.

(4) "Crimnal profiteering" neans any act, i ncluding any
anticipatory or conpleted offense, commtted for financial gain, that
is chargeable or indictable under the laws of the state in which the
act occurred and, if the act occurred in a state other than this state,
woul d be chargeabl e or indictable under the laws of this state had the
act occurred in this state and punishable as a felony and by
i nprisonment for nore than one year, regardl ess of whether the act is
charged or indicted, as any of the foll ow ng:

(a) Murder, as defined in RCW9A 32.030 and 9A. 32. 050;

p. 3 ESSB 6776. SL
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(b) Robbery, as defined in RCW9A. 56.200 and 9A. 56. 210;

(c) Kidnapping, as defined in RCW9A. 40.020 and 9A. 40. 030;

(d) Forgery, as defined in RCW9A. 60.020 and 9A. 60. 030;

(e) Theft, as defined in RCW 9A 56.030, 9A. 56.040, 9A. 56.060,
9A. 56. 080, and 9A. 56. 083;

(f) Unlawful sale of subscription television services, as defined
i n RCW 9A. 56. 230;

(g) Theft of tel ecomunication services or unlawful manufacture of
a tel ecommuni cation device, as defined in RCW9A. 56. 262 and 9A. 56. 264;

(h) Child selling or child buying, as defined in RCW9A. 64. 030;

(i) Bribery, as defined in RCW9A. 68.010, 9A 68.020, 9A 68.040, and
9A. 68. 050;

(j) Ganbling, as defined in RCW9. 46. 220 and 9. 46. 215 and 9. 46. 217;

(k) Extortion, as defined in RCWO9A. 56.120 and 9A. 56. 130;

(1) Unlawful production of paynent instrunents, unlawful possession
of paynment I nstrunments, unl awf ul possession  of a personal
identification devi ce, unl awf ul possessi on of fictitious
identification, or unlawful possession of instrunents of financial
fraud, as defined in RCW9A. 56. 320;

(m Extortionate extension of credit, as defined in RCW9A. 82. 020;

(n) Advancing noney for use in an extortionate extension of credit,
as defined in RCW 9A. 82. 030;

(o) Collection of an extortionate extension of credit, as defined
in RCW 9A. 82. 040;

(p) Collection of an unlawful debt, as defined in RCW9A. 82. 045;

(q) Delivery or manufacture of controlled substances or possession
with intent to deliver or manufacture controlled substances under
chapter 69.50 RCW

(r) Trafficking in stolen property, as defined in RCW9A. 82. 050;

(s) Leading organized crine, as defined in RCW9A. 82. 060;

(t) Money laundering, as defined in RCW9A. 83. 020;

(u) Qobstructing crimnal investigations or prosecutions in
violation of RCW9A. 72.090, 9A 72.100, 9A 72.110, 9A 72.120, 9A 72.130,
9A. 76. 070, or 9A. 76.180;

(v) Fraud in the purchase or sale of securities, as defined in RCW
21.20.010;

(w) Pronoting pornography, as defined in RCW9. 68. 140;

ESSB 6776. SL p. 4
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(x) Sexual exploitation of children, as defined in RCW 9. 68A. 040,
9. 68A. 050, and 9. 68A. 060;

(y) Pronmoting prostitution, as defined in RCW 9A 88.070 and
9A. 88. 080;

(z) Arson, as defined in RCWO9A. 48. 020 and 9A. 48. 030;

(aa) Assault, as defined in RCW9A. 36.011 and 9A. 36.021;

(bb) Assault of a child, as defined in RCWO9A 36.120 and 9A. 36. 130;

(cc) A pattern of equity skimm ng, as defined in RCW61. 34. 020;

(dd) Commrercial telephone solicitation in violation of RCW
19. 158. 040( 1) ;

(ee) Trafficking in insurance clains, as defined i n RCW48. 30A 015;

(ff) Unlawful practice of law, as defined in RCW 2.48. 180;

(gg) Commercial bribery, as defined in RCW9A. 68. 060;

(hh) Health care false clains, as defined in RCW 48. 80. 030;

(i1) Unlicensed practice of a profession or business, as defined in
RCW 18. 130. 190(7) ;

(jj) Inproperly obtaining financial information, as defined in RCW
9. 35. 010;

(kk) Identity theft, as defined in RCW9. 35.020;

(1) Unlawful shipment of <cigarettes in violation of RCW
70. 155. 105(6) (a) or (b); ((er))

(mm  Unlawful shipnent of cigarettes in violation of RCW
82.24.110(2); or

(nn) Unauthorized sale or procurenent of telephone records in
violation of section 1 of this act.

(5) "Dealer in property” nmeans a person who buys and sells property
as a busi ness.

(6) "Debtor" neans a person to whom an extension of credit is mde
or a person who guarantees the repaynent of an extension of credit or
in any manner undertakes to indemify the creditor against |oss
resulting fromthe failure of a person to whom an extension is nmade to
repay the sane.

(7) "Docunentary material"™ neans any book, paper, docunent,
witing, drawi ng, graph, chart, photograph, phonograph record, magnetic
tape, conputer printout, other data conpilation fromwhich information
can be obtained or fromwhich information can be translated into usable
form or other tangible item

p. 5 ESSB 6776. SL
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(8) "Enterprise" includes any individual, sole proprietorship,
partnership, corporation, business trust, or other profit or nonprofit
legal entity, and includes any wunion, association, or group of
i ndividuals associated in fact although not a legal entity, and both
illicit and licit enterprises and governnental and nongovernnental
entities.

(9) "Extortionate extension of credit" nmeans an extension of credit
wWith respect to which it is the understanding of the creditor and the
debtor at the tine the extension is nade that delay in making repaynent
or failure to nmake repaynent could result in the use of violence or
other crimnal neans to cause harm to the person, reputation, or
property of any person.

(10) "Extortionate neans" neans the use, or an express or inplicit
threat of use, of violence or other crimnal neans to cause harmto the
person, reputation, or property of any person.

(11) "Financial institution" neans any bank, trust conpany, savings
and | oan associ ati on, savings bank, nutual savings bank, credit union,
or | oan conpany under the jurisdiction of the state or an agency of the
United States.

(12) "Pattern of crimnal profiteering activity" neans engaging in
at least three acts of crimnal profiteering, one of which occurred
after July 1, 1985, and the last of which occurred within five years,
excluding any period of inprisonnment, after the commssion of the
earliest act of crimnal profiteering. In order to constitute a
pattern, the three acts nust have the sane or simlar intent, results,
acconplices, principals, victins, or nethods of commssion, or be
otherwise interrelated by distinguishing characteristics including a
nexus to the sanme enterprise, and nust not be isolated events.
However, in any civil proceedi ngs brought pursuant to RCW9A. 82.100 by
any person other than the attorney general or county prosecuting
attorney in which one or nore acts of fraud in the purchase or sale of
securities are asserted as acts of crimnal profiteering activity, it
is a condition to civil liability wunder RCW 9A 82.100 that the
def endant has been convicted in a crimnal proceeding of fraud in the
purchase or sale of securities under RCW 21.20.400 or under the | aws of
another state or of the United States requiring the sane elenents of
proof, but such conviction need not relate to any act or acts asserted

ESSB 6776. SL p. 6
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as acts of crimnal profiteering activity in such civil action under
RCW 9A. 82. 100.

(13) "Real property" means any real property or interest in rea
property, including but not limted to a |and sale contract, |ease, or
nort gage of real property.

(14) "Records" neans any book, paper, witing, record, conputer
program or other nmaterial.

(15) "Repaynent of an extension of credit" neans the repaynent,
satisfaction, or discharge in whole or in part of a debt or claim
acknowl edged or disputed, valid or invalid, resulting from or in
connection with that extension of credit.

(16) "Stolen property" means property that has been obtained by
theft, robbery, or extortion.

(17) "To collect an extension of credit" neans to induce in any way
a person to nmake repaynent thereof.

(18) "To extend credit" nmeans to make or renew a | oan or to enter
into an agreenent, tacit or express, whereby the repaynent or
satisfaction of a debt or claim whether acknow edged or disputed
valid or invalid, and however arising, may or shall be deferred.

(19) "Traffic" nmeans to sell, transfer, distribute, dispense, or
ot herwi se dispose of stolen property to another person, or to buy,
receive, possess, or obtain control of stolen property, with intent to
sell, transfer, distribute, dispense, or otherw se dispose of the
property to another person.

(20) (a) "Trustee" neans:

(1) A person acting as a trustee under a trust established under
Title 11 RCWin which the trustee holds legal or record title to real
property;

(ii) A person who holds legal or record title to real property in
whi ch anot her person has a beneficial interest; or

(ii1) A successor trustee to a person who is a trustee under (a)(i)
or (ii) of this subsection.

(b) "Trustee" does not nmean a person appointed or acting as:

(1) A personal representative under Title 11 RCW

(1i) Atrustee of any testanentary trust;

(tit) A trustee of any indenture of trust under which a bond is
i ssued; or

(tv) Atrustee under a deed of trust.

p. 7 ESSB 6776. SL



© 00 N O Ol WDN P

L
= O

(21) "Unlawful debt" nmeans any noney or other thing of value
constituting principal or interest of a debt that 1is legally
unenforceable in the state in full or in part because the debt was
incurred or contracted:

(a) I'n violation of any one of the foll ow ng:

(i) Chapter 67.16 RCWrelating to horse racing;

(1i) Chapter 9.46 RCWrelating to ganbling;

(b) I'n a ganbling activity in violation of federal |aw or

(c) I'n connection with the business of |ending noney or a thing of
value at a rate that is at least twice the permtted rate under the
applicable state or federal lawrelating to usury.

Passed by the Senate February 8, 2006.

Passed by the House March 1, 2006.

Approved by the Governor March 24, 2006.

Filed in Ofice of Secretary of State March 24, 2006.
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