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H 2454.1

SUBSTI TUTE HOUSE BI LL 2219

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Session

By House Conmittee on Agriculture & Natural Resources (originally
sponsored by Representatives Orcutt, B. Sullivan, Kessler and Kretz)

READ FI RST TI ME 02/ 28/ 07.

AN ACT Relating to forest practices regulations applicable to snall
forest | andowners; anmending RCW 76. 13. 120 and 76. 13. 140; and creating
a new section.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) This act is intended to allow the snal
forest |andowner office to begin the process of calculating the
conpensation that nmay be offered to a small forest |andowner who is
participating in the forest riparian easenent program shortly after
receipt of the |andowner's application. Timng the conpensation
calculation wth the receipt of the application, as opposed to
initiating the conpensation determ nation upon the appropriation of
di stributable funds, allows the small forest |andowner office to both
capture the actual value of the unharvested tinber at the tine that the
forest practices operation was conducted, and allows the small forest
| andowner office to nore accurately estimate for the legislature the
budget needs of the forest riparian easenent program

(2) To inplenent the intent of this act:

(a) The small forest |andowner office shall, by the end of the
2007- 2009 fiscal biennium use any funding specifically made avail abl e
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to it for these purposes fromthe state's capital construction budget
to conplete the conpensation estimtes and execute the resulting
easenment contracts for forest riparian easenent contracts received by
the small forest |andowner office prior to the effective date of this
section; and

(b) The forest practices board shall initiate and conplete a rule-
maki ng procedure to anmend the current text of WAC 222-21-050 in such a
way that the requirenent for the small forest | andowner office to send
a |l andowner a notice of conpensation within sixty days of conpletion of
the requisite tinber cruise is substantially nodified or repeal ed.

Sec. 2. RCW76.13.120 and 2004 ¢ 102 s 1 are each anended to read
as follows:

(1) The legislature finds that the state should acquire easenents
along riparian and other sensitive aquatic areas from small forest
| andowners willing to sell or donate such easenents to the state
provided that the state will not be required to acquire such easenents
if they are subject to unacceptable liabilities. The legislature
therefore establishes a forestry riparian easenent program

(2) The definitions in this subsection apply throughout this
section and RCW 76.13.100 and 76.13.110 unless the context clearly
requi res ot herw se.

(a) "Forestry riparian easenent”" means an easenent covering
qualifying tinber granted voluntarily to the state by a small forest
| andowner .

(b) "Qualifying tinber" neans: (i) Those trees covered by a forest
practices application that the small forest |andowner is required to
| eave unharvested under the rules adopted under RCW 76.09.055 and
76.09. 370 or that is nmade uneconom c to harvest by those rules, and for
which the small |andowner is willing to grant the state a forestry
riparian easenent; and (ii) those trees covered by a forest practices
application that a small forest |andowner who is eligible for the
exenption provided in RCW 76.13.130 voluntarily | eaves unharvested, to
the extent that the |andowner would have been required to | eave those
trees unharvested under the rules adopted under RCW 76.09.370, if the
| andowner was not eligible for the exenption provided in ROW76. 13. 130.
"Qualifying tinber" is tinber within or bordering a comercially
reasonabl e harvest unit as determ ned under rul es adopted by the forest
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practices board, or tinber for which an approved forest practices
application for tinber harvest cannot be obtained because of
restrictions under the forest practices rules, including restrictions
on harvesting in riparian areas and restrictions on harvesting on
unst abl e sl opes.

(c) "Small forest |andowner"” neans a | andowner neeting all of the
follow ng characteristics: (i) A forest |andowner as defined in RCW
76. 09. 020 whose interest in the land and tinber is in fee or who has
rights to the tinber to be included in the forestry riparian easenent
that extend at least fifty years from the date the forest practices
application associated with the easenent is submtted; (ii) an entity
that has harvested fromits own lands in this state during the three
years prior to the year of application an average tinber volunme that
woul d qualify the owner as a small harvester under RCW 84. 33. 035; and
(ti1) an entity that certifies at the tinme of application that it does
not expect to harvest fromits own | ands nore than the volune all owed
by RCW 84.33.035 during the ten years follow ng application. If a
| andowner's prior three-year average harvest exceeds the limt of RCW
84.33. 035, or the |l andowner expects to exceed this limt during the ten
years follow ng application, and that |andowner establishes to the
departnent of natural resources' reasonable satisfaction that the
harvest limts were or will be exceeded to raise funds to pay estate
taxes or equally conpelling and unexpected obligations such as court-
ordered judgnents or extraordinary nedical expenses, the [|andowner
shall be deened to be a small forest |andowner

For purposes of determ ning whether a person qualifies as a snall
forest |andowner, the small forest |andowner office, created in RCW
76.13.110, shall evaluate the | andowner under this definition, pursuant
to RCW 76. 13. 160, as of the date that the forest practices application
is submtted or the date the | andowner notifies the departnent that the
harvest is to begin wth which the forestry riparian easenent is
associ at ed. A small forest |andowner can include an individual,
partnership, corporate, or other nongovernnental |egal entity. If a
| andowner grants tinber rights to another entity for less than five
years, the landowner may still qualify as a small forest [|andowner
under this section. If a landowner is unable to obtain an approved
forest practices application for tinber harvest for any of his or her
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| and because of restrictions under the forest practices rules, the
| andowner may still qualify as a small forest |andowner under this
section.

(d) "Conpletion of harvest” neans that the trees have been
harvested from an area and that further entry into that area by
mechani zed | oggi ng or slash treating equi pnent is not expected.

(3) The departnment of natural resources is authorized and directed
to accept and hold in the nane of the state of Wshington forestry

riparian easenents granted by small forest |andowners covering
qualifying tinber and to pay conpensation to such |andowners in
accordance wth subsections (6) and (7) of this section. The

departnent of natural resources may not transfer the easenents to any
entity other than another state agency.

(4) Forestry riparian easenents shall be effective for fifty years
from the date the forest practices application associated with the
qualifying tinber is submtted to the departnent of natural resources,
unl ess the easenent is termnated earlier by the departnent of natural
resources voluntarily, based on a determnation that termnation is in
the best interest of the state, or under the terns of a term nation
cl ause in the easenent.

(5) Forestry riparian easenents shall be restrictive only, and
shall preserve all I|awful uses of the easenent premses by the
| andowner that are consistent with the ternms of the easenent and the
requirenent to protect riparian functions during the term of the
easenent, subject to the restriction that the | eave trees required by
the rules to be left on the easenment prem ses may not be cut during the
termof the easenent. No right of public access to or across, or any
public use of the easenent premses is created by this statute or by
the easenent. Forestry riparian easenents shall not be deened to
trigger the conpensating tax of or otherw se disqualify |and from being
t axed under chapter 84.33 or 84.34 RCW

(6) Upon application ((eft)) from a small forest |andowner for a
riparian easenment that s associated wth a forest practices
application and the | andowner's marking of the qualifying tinber on the
qualifying lands, the small forest |andowner office shall determ ne the
conpensation to be offered to the small forest |andowner as provided
for in this section.
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(b) The snmall forest |andowner office shall also determne the
conpensation to be offered to a small forest | andowner for qualifying
timber for which an approved forest practices application for tinber
harvest cannot be obtained because of restrictions under the forest
practices rules.

(c) The legislature recognizes that there is not readily avail abl e
mar ket transaction evidence of value for easenents of this nature, and
thus establishes the ((feHHewing)) nethodology contained in this
section to ascertain the value for forestry riparian easenents. Val ues
so determ ned shall not be considered conpetent evidence of value for
any ot her purpose.

(d) The small forest | andowner office shall establish the volune of
the qualifying tinber. Based on that volunme and using data obtained or
mai ntained by the departnent of revenue under RCW 84.33.074 and
84.33.091, the small forest | andowner office shall attenpt to determ ne
the fair market value of the qualifying tinber as of the date the
forest practices application associated wwth the qualifying tinber was
submtted or the date the |andowner notifies the departnent that the

harvest is to begin. Renmoval of any qualifying tinber before the
expiration of the easenent nust be in accordance with the forest
practices rules and the terns of the easenent. There shall be no
reduction in conpensation for reentry.

(e) The small forest |andowner office shall initiate the process
for determining the conpensation anmpunt as soon as possible after
receipt of an application. No duty to present an actual offer for

conpensation exists until appropriations allow

(7) Except as provided in subsection (8) of this section, the snal
forest |andowner office shall, subject to available funding, offer
conpensation to the small forest |andower in the amount of fifty
percent of the value determ ned in subsection (6) of this section, plus
the conpliance and rei nbursenent costs as determned in accordance with

RCW 76. 13. 140. If the |andowner accepts the offer for qualifying
tinber that will be harvested pursuant to an approved forest practices
application, the departnent of natural resources shall pay the

conpensation pronptly wupon (a) conpletion of harvest in the area
covered by the forestry riparian easenent; (b) verification that there
has been conpliance with the rules requiring leave trees in the
easenent area; and (c) execution and delivery of the easenent to the
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departnent of natural resources. | f the | andowner accepts the offer
for qualifying tinber for which an approved forest practices
application for tinber harvest cannot be obtained because of
restrictions wunder the forest practices rules, the departnment of
natural resources shall pay the conpensation pronptly wupon (i)
verification that there has been conpliance with the rules requiring
| eave trees in the easenent area; and (ii) execution and delivery of
the easenent to the departnent of natural resources. Upon donation or
paynent of conpensation, the departnent of natural resources may record
t he easenent.

(8) For approved forest practices applications where the regulatory
inpact is greater than the average percentage inpact for all small
| andowners as determined by the departnent of natural resources
anal ysis under the regulatory fairness act, chapter 19.85 RCW the
conpensation offered will be increased to one hundred percent for that
portion of the regulatory inpact that is in excess of the average
Regul atory inpact includes trees left in buffers, special mnagenent

zones, and those rendered uneconomc to harvest by these rules. A
separate average or high inpact regulatory threshold shall be
established for western and eastern WAshi ngton. Criteria for these

measurenents and paynents shall be established by the small forest
| andowner offi ce.

(9) The forest practices board shall adopt rules wunder the
adm nistrative procedure act, chapter 34.05 RCW to inplenent the
forestry riparian easenent program including the follow ng:

(a) A standard version or versions of all docunents necessary or
advi sable to create the forestry riparian easenents as provided for in
this section;

(b) Standards for descriptions of the easenent premses wth a
degree of precision that is reasonable in relation to the values
i nvol ved,;

(c) Methods and standards for cruises and valuation of forestry
ri pari an easenents for purposes of establishing the conpensation. The
departnment of natural resources shall perform the tinber cruises of
forestry riparian easenents required under this chapter and chapter
76. 09 RCW Any rules concerning the nmethods and standards for
valuations of forestry riparian easenents shall apply only to the
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departnent of natural resources, snmall forest |andowners, and the snall
forest | andowner office;

(d) A nethod to determne that a forest practices application
involves a comercially reasonable harvest, and adopt criteria for
entering into a forest riparian easenent where a commercially
reasonabl e harvest is not possible or a forest practices application
that has been submtted cannot be approved because of restrictions
under the forest practices rules;

(e) A nmethod to address blowdown of qualified tinmber falling
out si de the easenent prem ses;

(f) A formula for sharing of proceeds in relation to the
acquisition of qualified tinber covered by an easenent through the
exercise or threats of emnent domain by a federal or state agency wth
em nent domain authority, based on the present val ue of the departnent
of natural resources' and the |landowner's relative interests in the
qualified tinber;

(g) H gh inmpact regulatory thresholds;

(h) A nmethod to determne tinber that is qualifying tinber because
it is rendered uneconomc to harvest by the rules adopted under RCW
76. 09. 055 and 76.09. 370; and

(i) Anethod for internal departnment of natural resources review of
smal | forest | andowner office conpensation decisions under subsection
(7) of this section.

Sec. 3. RCW76.13.140 and 2002 ¢ 120 s 3 are each anended to read
as follows:

(1) In order to assist small forest |andowers to remain
economcally viable, the legislature intends that the small forest
| andowners be able to net fifty percent of the value of the trees left
in the buffer areas.

(2) The anount of conpensation offered in RCW76.13.120 shall al so
i nclude the conpliance costs for participation in the riparian easenent
program For purposes of this section, "conpliance costs" includes the
cost of preparing and recording the easenent, and any business and
occupation tax and real estate excise tax inposed because of entering
into the easenent.

(3) The office may contract with private consultants that the
office finds qualified to performtinber cruises of forestry riparian
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easenents or to lay out streanside buffers and conply with other forest
and fish regulatory requirenents related to the forest riparian
easenent program

(4) Once a contract has been executed for the forestry riparian
easenent program the departnent shall reimburse snmall forest
| andowners for the actual costs incurred for |aying out the streanside
buffers ((and)), marking the qualifying tinber ((ehrce—a—econtract—has
been executed for the forestry riparian easenent progran)), and hiring
a qualified expert to prepare a geotechnical report as part of the
forest practices application upon which the easenent application is
based. Rei mbursenent is subject to the work being acceptable to the
departnent. The small forest |andowner office shall determ ne how the
rei nmbursenent costs will be cal cul at ed.

~-- END ---
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