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S-3746. 2

SENATE BI LL 6241

St ate of WAshi ngt on 60t h Legi sl ature 2008 Regul ar Sessi on
By Senators Fairley, Pflug, Kohl-Wlles, Kl ine, and Franklin

Read first tinme 01/14/08. Referred to Commttee on Health & Long-
Term Car e.

AN ACT Relating to prohibiting the sale and use of
prescriber-identifiable prescription data for nmarketing or pronotional
pur poses absent affirmative authorization by the prescriber; anmending
RCW 42.56. 350; adding a new chapter to Title 19 RCW and prescribing
penal ties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) The legislature finds that:

(a) The state of Washington has a clear and |ong-standing interest
in maximzing the well-being of its residents and in containing health
care costs;

(b) To further its substantial interest in the well-being of its
residents and containing health care costs, the state of Washi ngton has
shown, through nunerous |egislative and executive branch activities, a
strong commtnent to evidence-based care and cost-effective health

pur chasi ng. Washi ngton has been npbst active in this regard wth
respect to prescription drug purchasing focused on clinical and
cost-effectiveness. The  conmm t nent is denonstrated through

establishment of the Wshington evidence-based prescription drug
program and the state preferred drug Ilist under RCW 70.14. 050,
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establ i shment of the prescription drug purchasing consortium under RCW
70. 14. 060, and both generic and therapeutic drug substitution under

chapter 69.41 RCW In addition, the nedicaid program is engaged in
numerous efforts to inprove the quality of, and reduce variability in,

prescribing of pain managenent and nental health nedications. The
state al so aggressively seeks supplenental rebates to | ower drug costs
in the nedicaid program The Washington state health technol ogy
assessnment program established under chapter 70.14 RCW is applying
the principles of evidence-based care and cost-effective purchasing to
the review of nedical devices and procedures for state purchased health
care prograns. Finally, the state is an active participant in the
Puget Sound health alliance, whose goal is to inprove the quality and
transparency of health services provided across the public and private
sectors;

(c) The sale of prescriber-identifiable prescription data w thout
the consent of the prescriber runs counter to Washington's strong
commtnment to both evidence-based care and cost-effective health
pur chasi ng;

(d) Prescriber-identifiable prescription data shows details of
prescribers' drug use patterns. Pharmaceutical manufacturers purchase
data from data m ning conpanies that allow the manufacturers to track
t he prescri bi ng habi ts of every prescri ber I n  Washi ngt on.
Phar maceuti cal manufacturers can then target their marketing efforts
toward those prescribers that they find would lead to increased
prescriptions and profitability;

(e) Health care providers in Washington who wite prescriptions for
their patients have a reasonable expectation that the information in
that prescription, including their own identity, will not be used for
pur poses other than the filling and processing of the paynent for that
prescription. The Washington chapter of the acadeny of famly
practice, the Washington chapter of the acadeny of pediatrics, and the
Washi ngton state nedi cal association support a prohibition on the sale
or use of individual prescriber prescription data for comrercial or
mar keti ng purposes absent explicit authorization fromthe prescri ber;

(f) The renmoval of the names and addresses of patients from
prescription drug data purchased by pharmaceuti cal manufacturers does
not conpletely protect the privacy of patients. Tracki ng treatnent
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hi story and prescriber identity can allow reidentification of patients,
and can result in marketing directed at convincing a prescriber to
change a particular patient's treatnent;

(g) The physician data restriction programoffered by the Anmerican
medi cal association is not an adequate renedy for \ashington
physi ci ans, because (i) many physicians do not know about the program
(11) many physicians do not receive the end-of-period notification for
renewi ng or canceling their participation; (iii) under the program
physi ci an-specific prescribing data can still be sold to data m ning
conpanies even though it is not supposed to be provided to sales
representatives; and (iv) the American nedi cal association could choose
to end the programat any tine;

(h) I'n 2004, the pharmaceutical industry spent twenty-seven billion
doll ars marketing pharmaceuticals in the United States. Mar ket i ng
prograns are designed to increase sales, incone, and profit. Progress
toward these goals can cone at the expense of evidence-based care
efforts to contain health care costs, and sonetinmes the health of
i ndi vi dual patients;

(i) Newer drugs on the market do not necessarily provide additional
benefits over older drugs but do add costs and as yet unknown side
effects. Marketing that results in prescribers using the newest drugs
results in prescribing drugs that are nore likely to be subject to
federal food and drug adm ni stration "black box" warnings or w thdrawal
fromthe market for safety reasons; and

(j) This act is necessary to protect prescriber privacy by limting
marketing to prescribers who choose to allow disclosure of their
prescribing information, to pronote the use of safe and clinically
effective drugs, and to advance health care cost containnent efforts
for the state, consuners, and businesses.

(2) It is the intent of the legislature to inprove the quality of
health care received by Wshingtonians, protect the privacy of
prescribers and prescribing information, and further health care cost
contai nnent, by prohibiting the sale and use of individual prescriber
prescription data for commercial or marketing purposes absent explicit
aut hori zation by the prescriber as provided in section 3(1) of this act
t hrough establishnment of the prescription drug information integrity
program
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NEW SECTION. Sec. 2. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Department” neans the departnment of health.

(2) "Electronic transm ssion internediary” neans an entity that
provides the infrastructure that connects the conputer systens or other
electronic devices wused by health <care providers, prescribers,
pharmaci es, health care facilities and pharmacy benefit nmanagers,
health carriers, third-party admnistrators, and agents and contractors
of those persons, in order to facilitate the secure transm ssion of an
i ndividual's prescription drug order, refill, authorization request,
claim paynent, or other prescription drug information.

(3) "Health care facility" has the sane neaning as in RCW
48. 43. 005( 15) .

(4) "Health care provider" has sanme nmeaning as in RCW
48. 43. 005(16) .

(5) "Health carrier” has the sane neaning as in RCW48. 43. 005(18).

(6) "Marketing" shall include advertising, pronotion, or any
activity that is intended to be used or is used to influence sales or
the market share of a prescription drug, influence or evaluate the
prescri bi ng behavior of an individual health care provider to pronote
a prescription drug, market prescription drugs to patients, or eval uate
the effectiveness of a professional pharmaceutical detailing sales
force.

(7) "Pharmacy" neans any individual or entity Ilicensed under
chapter 18.64 RCW

(8) "Prescriber” nmeans a health care provider authorized by law to
prescribe and admnister prescription drugs in the course of
pr of essi onal practice.

(9) "Progran neans the prescription drug information integrity
program established in this chapter.

(10) "Pronotion" or "pronote" means any activity or product the
intention of which is to advertise or publicize a prescription drug,
including a brochure, nmedia advertisenent or announcenent, poster, free
sanple, detailing visit, or personal appearance.

(11) "Regul ated records" neans information or docunentation from a
prescription witten by a prescriber doing business in Washington or a
prescription di spensed i n WAshi ngton.
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NEW SECTION. Sec. 3. (1)(a) The departnent, in consultation with
the appropriate disciplinary boards or comm ssions, shall establish the
prescription drug information integrity programto allow a prescriber
to give consent for his or her identifying information to be used for
the purposes described under subsection (2) of this section. The
departnment shall provide an opportunity for a prescriber to indicate
his or her consent on licensing application or renewal forns and shal
provide a nethod for a prescriber to revoke his or her consent. The
departnent may adopt rules to inplenent, adm nister, and enforce this
program

(b) The departnent shall make available the Iist of prescribers who
have consented to sharing their informtion. Entities that intend to
use the information as authorized in this section shall review the |ist
of participating prescribers at |east every six nonths.

(2) A health carrier, self-insured enployer, el ectronic
transm ssion internediary, pharmacy, or other simlar entity may use
regul ated records that include prescription information containing
prescriber-identifiable data for marketing or pronoting a prescription
drug only if a prescriber has provided consent for the use of that data
as provided in subsection (1)(a) of this section.

(3) This section does not restrict the licensure, transfer, use, or
sale of regul ated records for the purposes of:

(a) Pharmacy rei nbursenent;

(b) Formulary conpliance;

(c) Care nmanagenent related to the diagnosis, treatnent, or
managenent of illness for a specific patient;

(d) Uilization review by a health care provider, the patient's
health carrier, or an agent of the provider or carrier;

(e) Health <care research including, but not Jlimted to
post mar keting surveillance research, drug interaction research, drug
safety studi es, and popul ati on-based public health research;

(f) Collection and analysis of prescription drug utilization data
for health care quality inprovenent purposes, including devel opnent of
evi dence-based treatnent guidelines or health care perfornmance
effectiveness and efficiency neasures, pronoting conpliance wth
evi dence-based treatnent guidelines or health care perfornmance
measures, and providing prescribers with information that details their
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practices relative to their peers to encourage prescribing consistent
w th evidence-based practice;

(g) Collection and dissemnation of drug utilization data to
pronote transparency in evaluating performance related to the health
care quality inprovenent neasures included in (f) of this subsection;

(h) The transfer of prescription drug utilization data to and
through secure electronic health record or personal health record
syst ens;

(1) The collection and transm ssion of prescription information to
a Washington or federal |aw enforcenent officer engaged in his or her
official duties as otherw se provided by |aw, or

(j) As otherw se expressly provided by |aw.

(4) This section does not prohibit:

(a) The dispensing of prescription nedications to a patient or to
the patient's authorized representative; the transmssion of
prescription information between an authorized prescriber and a
pharmacy; the transfer of prescription information between pharnmaci es;
the transfer of prescription records that my occur if pharmacy
ownership is changed or transferred; or care nmanagenent educationa
communi cations provided to a patient about the patient's health
condition, adherence to a prescribed course of therapy, or other
informati on about the drug being dispensed, treatnent options, or
clinical trials; or

(b) The collection, use, transfer, or sale of prescriber data for
mar keting or pronotion, organi zed by nedical specialty or otherw se, if
the data does not identify a prescriber, and there is no reasonable
basis to believe that the data provided could be used to identify a
prescri ber.

NEW SECTION. Sec. 4. Any person who knowingly fails to conply
with the requirenments of this chapter or rules adopted pursuant to this
chapter by using, selling, or transferring regulated data in a manner
not authorized by this chapter or its rules shall be subject to an
adm nistrative penalty of not nore than fifty thousand dollars per
vi ol ation, as assessed by the secretary of the departnent. The office
of the attorney general shall take necessary action to enforce paynent
of penalties assessed under this section.
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NEW SECTION. Sec. 5. In addition to any other renmedy provided by
law, the legislature finds that the practices covered by this chapter
are matters vitally affecting the public interest for the purpose of
appl ying the consuner protection act, chapter 19.86 RCW A violation
of this chapter is not reasonable in relation to the devel opnent and
preservation of business and is an unfair or deceptive act in trade or
coomerce and an unfair method of conpetition for the purpose of
appl yi ng the consumer protection act, chapter 19.86 RCW

Sec. 6. RCW 42.56.350 and 2005 c 274 s 415 are each anended to
read as foll ows:

(1) The federal Social Security nunber of individuals governed
under chapter 18.130 RCWmaintained in the files of the departnent of
health is exenpt from di scl osure under this chapter. The exenption in
this section does not apply to requests nmade directly to the departnent
fromfederal, state, and | ocal agencies of governnent, and national and
state licensing, credentialing, investigatory, disciplinary, and
exam nati on organi zati ons.

(2) The current residential address and current residential
t el ephone nunber of a health care provider governed under chapter
18. 130 RCW maintained in the files of the departnent are exenpt from
di scl osure under this chapter, if the provider requests that this
information be wthheld from public inspection and copying, and
provides to the departnment of health an accurate alternate or business
address and busi ness tel ephone nunber. The current residential address
and residential telephone nunber of a health care provider governed
under RCW 18.130.040 maintained in the files of the departnent of
health shall automatically be wthheld from public inspection and
copying unless the provider specifically requests the information be
rel eased, and except as provided for under RCW42.56.070(9).

(3) Records held by an agency admnistering a state purchased
health care program as defined in RCW 41.05.011(2), that include

prescription information containing prescriber-identifiable data that

could be used to identify a prescriber, are exenpt from disclosure

under this chapter, except that the records shall be nmade avail able

upon request for the purposes expressed in section 3(3) of this act.
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NEW SECTION. Sec. 7. Sections 1 through 5 of this act constitute

a new chapter

SB 6241

in Title 19 RCW
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