©O© 00 N o 0 b

10
11
12
13
14
15
16
17
18
19

Z-0786. 2

SENATE BI LL 6431

St ate of WAshi ngt on 60t h Legi sl ature 2008 Regul ar Sessi on
By Senators Tom Hobbs, and Del vin; by request of Attorney General

Read first tine 01/16/08. Referred to Conmmittee on Consuner
Protecti on & Housi ng.

AN ACT Relating to distressed property conveyances; adding a new
chapter to Title 64 RCW and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Distressed property" means real property that is (a) the
primary residence of the owner and (b) in foreclosure, at risk of |oss
due to the nonpaynent of taxes, or the owner of which is nore than
ni nety days delinquent on any |loan that is secured by the property.

(2) "Distressed property conveyance" neans a transaction in which:
A forecl osed honeowner transfers an interest in the distressed property
to a distressed property purchaser; the distressed property purchaser
all ows the forecl osed honmeowner to occupy the distressed property; and
the distressed property purchaser or a person acting in participation
with the distressed property purchaser conveys or promses to convey
the distressed property to the foreclosed honmeowner, provides the
forecl osed homeowner with an option to purchase the distressed property
at a later date, or prom ses the foreclosed honmeowner an interest in,
or portion of, the proceeds of any resale of the distressed property.
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(3) "Distressed property purchaser” neans any person who acquires
an interest in distressed property wunder a distressed property
conveyance. "Distressed property purchaser” includes a person who acts
in joint venture or joint enterprise with one or nore distressed
property purchasers in a distressed property conveyance. A federal or
state chartered bank, savings bank, thrift, or credit union is not a
di stressed property purchaser.

(4) "Forecl osed honmeowner" neans an owner of distressed property.

(5 "Resale" neans a bona fide market sale of the distressed
property subject to the distressed property conveyance by the
di stressed property purchaser to an unaffiliated third party.

(6) "Resale price" neans the gross sale price of the distressed
property on resale.

NEW SECTION. Sec. 2. A distressed property purchaser shall enter
into a distressed property reconveyance in the form of a witten
contract. The contract nust be witten in at [|east twelve-point
bol df ace type in the sane | anguage principally used by the distressed
property purchaser and foreclosed honmeowner to negotiate the sale of
t he di stressed property, and nust be fully conpleted, signed, and dated
by the foreclosed honmeowner and distressed property purchaser before
the execution of any instrunent of conveyance of the distressed

property.

NEW SECTION. Sec. 3. The contract required in section 2 of this
act nust contain the entire agreenent of the parties and nust include
the fol |l ow ng:

(1) The nane, business address, and telephone nunber of the
di stressed property purchaser;

(2) The address of the distressed property;

(3) The total consideration to be provided by the distressed
property purchaser in connection with or incident to the sale;

(4) A conplete description of the terns of paynent or other
consideration including, but not limted to, any services of any nature
that the distressed property purchaser represents that he or she wl|
performfor the forecl osed honeowner before or after the sale;

(5 The tinme at which possession is to be transferred to the
di stressed property purchaser;
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(6) A conplete description of the terns of any rel ated agreenent
designed to allow the forecl osed honeowner to remain in the hone, such
as a rental agreenent, repurchase agreenent, or |lease with option to
buy;

(7) A conplete description of the interest, if any, the forecl osed
homeowner maintains in the proceeds of, or consideration to be paid
upon, the resale of the distressed property;

(8) A notice of cancellation as provided in section 5 of this act;
and

(9) The following notice in at | east fourteen-point bol df ace type
if the contract is printed, or in capital letters if the contract is
typed, and conpleted with the name of the distressed property
purchaser, inmmediately above the statenent required in section 5 of
this act;

“NOTI CE REQUI RED BY WASHI NGTON LAW

Until your right to cancel this contract has ended, . . . . . . (Nane)
or anyone working for . . . . . . (Nanme) CANNOT ask you to sign or have
you sign any deed or any other docunent."”

The contract required by this section survives delivery of any
i nstrument of conveyance of the distressed property and has no effect
on persons other than the parties to the contract.

NEW SECTION. Sec. 4. (1) In addition to any other right of
resci ssion, a foreclosed honmeowner has the right to cancel any contract
wth a distressed property purchaser until mdnight of the fifth
busi ness day follow ng the day on which the forecl osed honmeowner signs
a contract that conplies with this chapter or until 8:00 a.m on the
| ast day of the period during which the foreclosed honmeowner has a
ri ght of redenption, whichever occurs first.

(2) Cancel lation occurs when the forecl osed honeowner delivers to
the distressed property purchaser, by any neans, a witten notice of
cancellation to the address specified in the contract.

(3) A notice of cancellation provided by the forecl osed honeowner
is not required to take the particular form as provided with the
contract.

(4) Wthin ten days followwng the receipt of a notice of
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cancel lation under this section, the distressed property purchaser
shall return wthout condition any original contract and any other
docunents signed by the forecl osed honmeowner

NEW SECTION. Sec. 5. (1) The contract required in section 2 of
this act nust contain, in imediate proximty to the space reserved for
the foreclosed honmeowner's signature, the followng conspicuous
statenment in at |east fourteen-point boldface type if the contract is
printed, or in capital letters if the contract is typed:

"You may cancel this contract for the sale of your house w thout any
penalty or obligation at any tine before

(Date and tinme of day)
See the attached notice of cancellation formfor an explanation of this
right."

The di stressed property purchaser shall accurately enter the date
and tinme of day on which the cancellation right ends.

(2) The contract nust be acconpanied by a conpleted form in
duplicate, captioned "NOTI CE OF CANCELLATION' in twel ve-point bol df ace
type if the contract is printed, or in capital letters if the contract
is typed, followed by a space in which the distressed property
purchaser shall enter the date on which the foreclosed honeowner
executes any contract. This form nust be attached to the contract,
must be easily detachable, and nust contain in at |east twelve-point
type if the contract is printed, or in capital letters if the contract
is typed, the follow ng statenent witten in the sane | anguage as used
in the contract:

"NOTI CE OF CANCELLATI ON
(Enter date contract signed)
You may cancel this contract for the sale of your house, wthout any
penalty or obligation, at any tinme before

(Enter date and tine of day)
To cancel this transaction, personally deliver a signed and dated copy
of this cancellation notice to
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(Name of purchaser)
at

(Street address of purchaser's place of business)
NOT LATER THAN

(Enter date and tinme of day)
| hereby cancel this transaction.
(Dat e)
(Seller's signature)”

(3) The distressed property purchaser shall provide the foreclosed
homeowner with a copy of the contract and the attached notice of
cancellation at the time the contract is executed by all parties.

(4) The five-business-day period during which the foreclosed
homeowner may cancel the contract nust not begin to run until all

parties to the contract have executed the contract and the distressed
property purchaser has conplied with this section.

NEW SECTION. Sec. 6. Any waiver of the provisions of this chapter
is void and unenforceable as contrary to public policy, except that a
consuner may waive the five-business-day right to cancel provided in
section 4 of this act if the distressed property is subject to a
foreclosure sale within the five business days and the foreclosed
homeowner agrees to waive his or her right to cancel in a handwitten
statenent signed by all parties holding title to the distressed

property.

NEW SECTION. Sec. 7. (1) Any provision in a contract that
attenpts or purports to require arbitration of any dispute arising
under this chapter is void at the option of the forecl osed honmeowner.

(2) This section applies to any contract entered into on or after
the effective date of this act.

NEW SECTION. Sec. 8. A distressed property purchaser shall not:
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(1) Enter into, or attenpt to enter into, a distressed property
conveyance with a forecl osed honeowner unless the distressed property
purchaser verifies and can denonstrate that the foreclosed honmeowner
has a reasonable ability to pay for the subsequent conveyance of an
interest back to the forecl osed honeowner. 1In the case of a | ease with
an option to purchase, paynent ability also includes the reasonable
ability to make the | ease paynents and purchase the property within the
term of the option to purchase. An evaluation of a foreclosed
homeowner's reasonable ability to pay includes debt to incone ratios,
fair market value of the distressed property, and the foreclosed
homeowner's paynment and credit history. There is a rebuttable
presunption that the distressed property purchaser has not verified a
forecl osed honmeowner's reasonable ability to pay if the distressed
property purchaser has not obtained docunentation of assets
liabilities, and incone, other than an undocunented statenent, of the
f orecl osed honeowner;

(2) Fail to either:

(a) Ensure that title to the distressed property has been
reconveyed to the forecl osed honeowner; or

(b) Make paynment to the forecl osed honeowner so that the forecl osed
homeowner has recei ved consideration in an anmount of at |east eighty-
two percent of the fair market value of the property as of the date of
the weviction or voluntary relinquishnent of possession of the
di stressed property by the forecl osed honeowner. For the purposes of
this subsection (2)(b), the follow ng applies:

(i) There is a rebuttable presunption that an appraisal by a person
licensed or certified by an agency of the federal government or this
state to appraise real estate constitutes the fair market val ue of the

property;
(ii) "Consideration" neans any paynent or thing of val ue provided
to the foreclosed honeowner, including unpaid rent owed by the

forecl osed honeowner before the date of eviction or voluntary
relinqui shment of the property, reasonable costs paid to independent
third parties necessary to conplete the distressed property conveyance
transaction, the paynent of noney to satisfy a debt or |egal obligation
of the foreclosed honeowner, or the reasonable cost of repairs for
danmage to the distressed property caused by the forecl osed honeowner.
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"Consi deration" does not include ambunts inputed as a down paynent or
fee to the distressed property purchaser or a person acting in
participation with the distressed property purchaser;

(3) Enter into repurchase or lease terns as part of the distressed
property conveyance that are unfair or commercially unreasonable, or
engage in any other unfair or deceptive acts or practices;

(4) Represent, directly or indirectly, that (a) the distressed
property purchaser is acting as an advisor or consultant, (b) the
di stressed property purchaser is acting on behalf of or in the
interests of the forecl osed honeowner, or (c) the distressed property
purchaser is assisting the foreclosed honeowner to save the hone, buy
time, or use other substantially simlar |anguage;

(5) M srepresent the distressed property purchaser's status as to
licensure or certification;

(6) Performany of the following until after the tinme during which
the forecl osed honeowner may cancel the transaction has expired:

(a) Accept from any forecl osed honeowner an execution of, or induce
any foreclosed honeowner to execute, any instrunment of conveyance of
any interest in the distressed property;

(b) Record with the county auditor any docunent, including any
i nstrunment of conveyance, signed by the forecl osed honmeowner; or

(c) Transfer or encunber or purport to transfer or encunber any
interest in the distressed property;

(7) Fail to reconvey title to the distressed property when the
terme of the distressed property conveyance contract have been
ful filled;

(8) Enter into a distressed property conveyance where any party to
the transaction is represented by a power of attorney;

(9) Fail to extinguish or assune all liens encunbering the
distressed property imediately followng the conveyance of the
di stressed property;

(10) Fail to close a distressed property conveyance in person
before an independent third party who is authorized to conduct rea
estate closings within the state.

NEW SECTION. Sec. 9. (1) A violation of this <chapter is
considered a per se violation of chapter 19.86 RCW and all renedi es of
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chapter 19.86 RCWare avail able for such an action. A private right of
action under chapter 19.86 RCW by a foreclosed honmeowner is in the
public interest.

(2) An action may not be brought on the basis of a violation of
this chapter except by a foreclosed honmeowner against whom the
violation was commtted or by the attorney general. This limtation
does not apply to admnistrative action by any state regul atory agency.

(3) In a private right of action under chapter 19.86 RCW for a
violation of this chapter, the court may double or triple the award of
damages pursuant to RCW 19. 86. 090, subject to the statutory limt. |If,
however, the court determnes that the defendant acted in bad faith,
the limt for doubling or tripling the award of damges may be
i ncreased, but shall not exceed one hundred thousand dollars. Any
claimfor damages brought under this section nmust be comenced within
four years after the date of the alleged violation.

(4) The renedies provided in this section are cunul ati ve and do not
restrict any renedy that is otherw se avail able. The provisions of
this chapter are not exclusive and are in addition to any other
requi renents, rights, renedies, and penalties provided by |aw. An
action under this section shall not affect the rights in the distressed
property held by a distressed property purchaser for value under this
chapter or other applicable | aw

NEW SECTION. Sec. 10. Sections 1 through 9 of this act constitute
a new chapter in Title 64 RCW

~-- END ---
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