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SENATE BI LL 6840

St ate of WAshi ngt on 60t h Legi sl ature 2008 Regul ar Sessi on
By Senators Winstein and Kline

Read first tine 01/28/08. Referred to Conmmittee on Consuner
Protecti on & Housi ng.

AN ACT Relating to authorizing county prosecutors and city
attorneys to enforce certain provisions of the consunmer protection act;
and anendi ng RCW 19. 86. 080 and 19. 86. 110.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW19.86.080 and 2007 c 66 s 1 are each anended to read
as follows:

(1) The attorney general, county prosecutors, or city attorneys may
bring an action in the nane of ((the—-state)) their jurisdiction, or as
parens patriae on behalf of persons residing in ((the—state)) their
jurisdiction, against any person to restrain and prevent the doing of

any act herein prohibited or declared to be unlawful wthin their
jurisdiction; and the prevailing party may, in the discretion of the

court, recover the costs of said action including a reasonable
attorney's fee.

(2) The court nmay nake such additional orders or judgnents as nmay
be necessary to restore to any person in interest any noneys or
property, real or personal, which may have been acquired by neans of
any act herein prohibited or declared to be unlawful.
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(3) Upon a violation of RCW 19.86.030, 19.86.040, 19.86.050, or
19.86. 060, the court nmay al so nake such additional orders or judgnents
as may be necessary to restore to any person in interest any noneys or
property, real or personal, which may have been acquired, regardless of
whet her such person purchased or transacted for goods or services
directly with the defendant or indirectly through resellers. The court
shall exclude fromthe anbunt of nonetary relief awarded in an action
pursuant to this subsection any anount that duplicates anounts that
have been awarded for the same violation. The court should consider
consolidation or coordination with other related actions, to the extent
practicable, to avoid duplicate recovery.

Sec. 2. RCW19.86.110 and 1993 ¢ 125 s 1 are each anended to read
as follows:

(1)(a) Wienever the attorney general, a county prosecutor, or a
city attorney believes that any person ((&)) (i) may be in
possessi on, custody, or control of any original or copy of any book
record, report, nenorandum paper, comrunication, tabulation, nmap,
chart, photograph, nechanical transcription, or other tangible docunent
or recording, wherever situate, which he or she believes to be rel evant
to the subject matter of an investigation of a possible violation of
RCW 19.86.020, 19.86.030, 19.86.040, 19.86.050, or 19.86.060, or
federal statutes dealing wth the sane or simlar matters that the
attorney general, county prosecutor, or city attorney is authorized to
enforce, or ((B))) (ii) may have know edge of any information which
the attorney general, county prosecutor, or city attorney believes
rel evant to the subject nmatter of such an investigation, he or she nay,
prior to the institution of a civil proceeding thereon, execute in
witing and cause to be served upon such a person, a civil
i nvestigative demand requiring such person to produce such docunentary
material and permt inspection and copying, to answer in witing
witten interrogatories, to give oral testinony, or any conbination of
such demands pertaining to such docunentary material or information
PROVI DED, That this section shall not be applicable to crimnal
prosecuti ons.

(b) A copy of any civil investigative demand issued or conplaint
filed by a county prosecutor or city attorney under this chapter nust
be pronptly delivered to the attorney general.
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(2) Each such denmand shal l

(a) State the statute and section or sections thereof, the all eged
violation of which is under investigation, and the general subject
matter of the investigation;

(b) If the demand is for the production of docunmentary materi al
describe the class or classes of docunentary material to be produced
thereunder with reasonable specificity so as fairly to indicate the
mat eri al demanded;

(c) Prescribe a return date within which the docunentary nateria
is to be produced, the answers to witten interrogatories are to be
made, or a date, time, and place at which oral testinony is to be
t aken; and

(d) Identify the nenbers of the ((atterney—general—s)) staff of the

attorney general, county prosecutor, or city attorney to whom such

docunentary material is to be nmade available for inspection and
copying, to whomanswers to witten interrogatories are to be nade, or
who are to conduct the exam nation for oral testinony.

(3) No such demand shall:

(a) Contain any requirenent which would be unreasonabl e or inproper
if contained in a subpoena duces tecum a request for answers to
witten interrogatories, or a request for deposition upon oral
exam nation issued by a court of this state; or

(b) Require the disclosure of any docunentary material which woul d
be privileged, or which for any other reason woul d not be required by
a subpoena duces tecumissued by a court of this state.

(4) Service of any such demand nmay be made by:

(a) Delivering a duly executed copy thereof to the person to be
served, or, if such person is not a natural person, to any officer or
managi ng agent of the person to be served; or

(b) Delivering a duly executed copy thereof to the principal place
of business in this state of the person to be served; or

(c) Mailing by registered or certified mail a duly executed copy
t hereof addressed to the person to be served at the principal place of
business in this state, or, if said person has no place of business in
this state, to his or her principal office or place of business.

(5) (a) Docunentary material demanded pursuant to the provisions of
this section shall be produced for inspection and copying during nornal
busi ness hours at the principal office or place of business of the
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person served, or at such other tines and places as nmay be agreed upon
by the person served and the attorney general, county prosecutor, or
city attorney;

(b) Witten interrogatories in a denmand served under this section
shal |l be answered in the sane manner as provided in the civil rules for
superior court;

(c) The oral testinony of any person obtained pursuant to a demand
served under this section shall be taken in the same manner as provided
in the civil rules for superior court for the taking of depositions.
In the course of the deposition, the assistant attorney general
assistant county prosecutor, or assistant city attorney conducting the
exam nation may exclude from the place where the examnation is held
all persons other than the person being exam ned, the person's counsel,
and the officer before whomthe testinony is to be taken;

(d) Any person conpelled to appear pursuant to a demand for ora
testinony under this section nay be acconpani ed by counsel;

(e) The oral testinony of any person obtained pursuant to a demand
served under this section shall be taken in the county within which the
person resides, is found, or transacts business, or in such other place
as may be agreed upon between the person served and the attorney
general , county prosecutor, or city attorney.

(6) If, after prior court approval, a civil investigative denmand
specifically prohibits disclosure of the existence or content of the
demand, unless otherwi se ordered by a superior court for good cause
shown, it shall be a m sdeneanor for any person if not a bank, trust
conpany, nmutual savings bank, credit wunion, or savings and |oan
associ ation organi zed under the laws of the United States or of any one
of the United States to disclose to any other person the existence or
content of the demand, except for disclosure to counsel for the
reci pient of the demand or unless otherw se required by |aw.

(7) No docunentary material, answers to witten interrogatories, or
transcripts of oral testinony produced pursuant to a demand, or copies
t hereof, shall, unless otherw se ordered by a superior court for good
cause shown, be produced for inspection or copying by, nor shall the
contents thereof be disclosed to, other than an authorized enpl oyee of
the attorney general, county prosecutor, or city attorney, w thout the
consent of the person who produced such material, answered witten
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interrogatories, or gave oral testinony, except as otherw se provided
in this section: PROVIDED, That:

(a) Under such reasonable terns and conditions as the attorney
general , county prosecutor, or city attorney shall prescribe, the
copi es of such docunent ary mat eri al , answer s to witten
interrogatories, or transcripts of oral testinony shall be available
for inspection and copying by the person who produced such materi al
answered witten interrogatories, or gave oral testinony, or any duly
aut hori zed representative of such person;

(b) The attorney general, county prosecutor, or city attorney may
provide copies of such docunentary material, answers to witten
interrogatories, or transcripts of oral testinmony to an official of
this state, the federal governnment, or other state, who is charged with
the enforcenment of federal or state antitrust or consumer protection
laws, if before the disclosure the receiving official agrees in witing
that the information may not be disclosed to anyone other than that
official or the official's authorized enpl oyees. The county prosecutor
or city attorney shall provide copies of such docunentary nmateri al
answers to witten interrogatories, or transcripts of oral testinony to
an_appropriate nenber of the attorney general's staff, unless the
attorney general directs otherwise. The material provided under this
subsection (7)(b) is subject to the confidentiality restrictions set
forth in this section and may not be introduced as evidence in a
crim nal prosecution; and

(c) The attorney general or any assistant attorney general, or
attorneys authorized by the county prosecutor or city attorney, nmay use
such copi es of docunent ary mat eri al , answer s to witten
interrogatories, or transcripts of oral testinony as ((he)) they
determ ne((s)) necessary in the enforcenent of this chapter, including
presentation before any court: PROVI DED, That any such nmaterial,
answers to witten interrogatories, or transcripts of oral testinony
which contain trade secrets shall not be presented except with the
approval of the court in which action is pending after adequate notice
to the person furnishing such nmaterial, answers to witten
interrogatories, or oral testinony.

(8) At any tine before the return date specified in the demand, or
within twenty days after the demand has been served, whichever period
is shorter, a petition to extend the return date for, or to nodify or
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set aside a demand issued pursuant to subsection (1) of this section,
stating good cause, nmay be filed in the superior court for Thurston
county, or in such other county where the county prosecutor, city
attorney, or parties reside. A petition, by the person on whom the
demand is served, stating good cause, to require the attorney general ,
county prosecutor, or city attorney or any person to perform any duty
i nposed by the provisions of this section, and all other petitions in
connection with a demand, may be filed in the superior court for
Thurston county, or in the county where the county prosecutor, city
attorney, or parties reside. The court shall have jurisdiction to
i npose such sanctions as are provided for in the civil rules for
superior court with respect to discovery notions.

(9) \Wenever any person fails to conply wth any civi
investigative demand for docunentary nmaterial, answers to witten
interrogatories, or oral testinony duly served upon him or her under
this section, or whenever satisfactory copying or reproduction of any
such material cannot be done and such person refuses to surrender such
material, the attorney general, county prosecutor, or city attorney may
file, inthe trial court of general jurisdiction of the county in which
such person resides, is found, or transacts business, and serve upon
such person a petition for an order of such court for the enforcenent
of this section, except that if such person transacts business in nore
than one county such petition shall be filed in the county in which
such person maintains his or her principal place of business, or in
such other county as may be agreed upon by the parties to such
petition. Wenever any petitionis filed in the trial court of general
jurisdiction of any county under this section, such court shall have
jurisdiction to hear and determ ne the matter so presented and to enter
such order or orders as nmay be required to carry into effect the
provisions of this section, and my inpose such sanctions as are
provided for in the civil rules for superior court with respect to
di scovery noti ons.

~-- END ---
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