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SUBSTI TUTE HOUSE BI LL 1407

AS AMENDED BY THE SENATE
Passed Legislature - 2007 Regul ar Sessi on
State of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Session
By House Commttee on Commerce & Labor (originally sponsored by
Representatives Conway, Wod and Geen; by request of Enploynent
Security Departnent)

READ FI RST TI ME 2/ 28/ 07.

AN ACT Relating to funding the admnistration of Title 50 RCW
unenpl oynment conpensati on; anendi ng RCW  50. 20. 190, 50. 24. 014,
50.29.063, and 50.16.010; <creating a new section; providing an
effective date; and decl aring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGION:
Sec. 1. RCW 50. 20. 190 and 2006 ¢ 13 s 21 are each anended to read

as follows:
(1) An individual who is paid any anount as benefits under this

title to which he or she is not entitled shall, unless otherw se
relieved pursuant to this section, be liable for repaynent of the
anount overpaid. The departnent shall issue an overpaynent assessnent

setting forth the reasons for and the anount of the overpaynent. The
anount assessed, to the extent not collected, may be deducted from any
future benefits payable to the individual: PROVI DED, That in the
absence of a back pay award, a settlenent affecting the allowance of
benefits, fraud, msrepresentation, or w/llful nondisclosure, every
determnation of liability shall be mailed or personally served not
|ater than two years after the close of or final paynent made on the
individual's applicable benefit year for which the purported
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over paynent was made, whichever is later, unless the nerits of the
claimare subjected to admnistrative or judicial review in which event
the period for serving the determnation of liability shall be extended
to allow service of the determnation of liability during the six-nonth
period follow ng the final decision affecting the claim

(2) The comm ssioner may wai ve an overpaynment if the comm ssioner
finds that the overpaynent was  not the result of fraud,
m srepresentation, wllful nondisclosure, or fault attributable to the
i ndi vidual and that the recovery thereof would be against equity and
good consci ence: PROVI DED, HOWEVER, That the overpaynent so waived
shall be charged against the individual's applicable entitlenment for
the eligibility period containing the weeks to which the overpaynent
was attributed as though such benefits had been properly paid.

(3) Any assessnent herein provided shall constitute a determ nation
of liability fromwhich an appeal may be had in the sane manner and to
the sane extent as provided for appeals relating to determ nations in
respect to clains for benefits: PROVI DED, That an appeal from any
determ nation covering overpaynent only shall be deened to be an appea
from the determnation which was the basis for establishing the
overpaynent unless the nerits involved in the issue set forth in such
determ nation have already been heard and passed upon by the appea
tribunal . If no such appeal is taken to the appeal tribunal by the
individual wthin thirty days of the delivery of the notice of
determnation of liability, or wwthin thirty days of the mailing of the
noti ce of determ nation, whichever is the earlier, the determnation of
l[iability shall be deenmed conclusive and final. Whenever any such
notice of determnation of liability beconmes conclusive and final, the
comm ssi oner, upon giving at |east twenty days notice by certified mai
return receipt requested to the individual's |ast known address of the
i ntended action, may file with the superior court clerk of any county
within the state a warrant in the anount of the notice of determ nation
of liability plus a filing fee under RCW 36.18.012(10). The clerk of
the county where the warrant is filed shall imrediately designate a
superior court cause nunber for the warrant, and the clerk shall cause
to be entered in the judgnent docket under the superior court cause
nunber assigned to the warrant, the nane of the person(s) nentioned in
the warrant, the amount of the notice of determnation of liability,
and the date when the warrant was filed. The anount of the warrant as

SHB 1407. SL p. 2
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docketed shall becone a lien upon the title to, and any interest in,
all real and personal property of the person(s) against whom the
warrant is issued, the sane as a judgnent in a civil case duly docketed
in the office of such clerk. A warrant so docketed shall be sufficient
to support the issuance of wits of execution and wits of garni shnent
in favor of the state in the manner provided by law for a civil
j udgnent . A copy of the warrant shall be nailed to the person(s)
mentioned in the warrant by certified mail to the person's | ast known
address within five days of its filing with the clerk.

(4) On request of any agency which admnisters an enploynment
security law of another state, the United States, or a foreign
government and which has found in accordance with the provisions of
such law that a claimant is liable to repay benefits received under
such law, the comm ssioner nmay collect the anount of such benefits from
the claimant to be refunded to the agency. |In any case in which under
this section a claimant is liable to repay any anount to the agency of
anot her state, the United States, or a foreign governnent, such anounts
may be collected without interest by civil action in the name of the
conm ssioner acting as agent for such agency if the other state, the
United States, or the foreign governnent extends such collection rights
to the enploynment security departnent of the state of Washi ngton, and
provided that the court costs be paid by the governnental agency
benefiting fromsuch collection.

(5) Any enployer who is a party to a back pay award or settlenent
due to loss of wages shall, wthin thirty days of the award or
settlenment, report to the departnment the anmount of the award or
settlenment, the nanme and social security nunber of the recipient of the
award or settlenent, and the period for which it is awarded. Wen an
i ndi vi dual has been awarded or receives back pay, for benefit purposes
the anount of the back pay shall constitute wages paid in the period
for which it was awarded. For contribution purposes, the back pay
award or settlenent shall constitute wages paid in the period in which
it was actually paid. The follow ng requirenments shall al so apply:

(a) The enpl oyer shall reduce the anount of the back pay award or
settlenment by an anount determ ned by the departnent based upon the
anount of unenpl oynment benefits received by the recipient of the award
or settlenment during the period for which the back pay award or
settl ement was awarded,;

p. 3 SHB 1407. SL
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(b) The enpl oyer shall pay to the unenpl oynent conpensation fund,
in a manner specified by the conm ssioner, an anount equal to the
anount of such reduction;

(c) The enpl oyer shall also pay to the departnent any taxes due for
unenpl oynent insurance purposes on the entire anount of the back pay
award or settlenent notw thstanding any reduction nmade pursuant to (a)
of this subsection;

(d) If the enployer fails to reduce the amount of the back pay
award or settlenent as required in (a) of this subsection, the
departnent shall issue an overpaynent assessnent agai nst the recipient
of the award or settlenment in the anount that the back pay award or
settl ement shoul d have been reduced; and

(e) If the enployer fails to pay to the departnent an anount equa
to the reduction as required in (b) of this subsection, the departnent
shal | issue an assessnent of liability against the enployer which shal
be coll ected pursuant to the procedures for collection of assessnents
provi ded herein and in RCW50. 24. 110.

(6) Wiaen an individual fails to repay an overpaynent assessnent
that is due and fails to arrange for satisfactory repaynent terns, the
conmmi ssioner shall inpose an interest penalty of one percent per nonth
of the outstanding bal ance. Interest shall accrue immediately on
over paynments assessed pursuant to RCW 50.20.070 and shall be inposed
when the assessnent becones final. For any other overpaynent, interest
shall accrue when the individual has mssed two or nore of the
individual's nonthly paynents either partially or in full. ((Fhe

: : hall |  first ul e fund eitd I

(7) The departnent shall: (a) Conduct social security nunber
cross-match audits or engage in other nore effective activities that
ensure that individuals are entitled to all anmpunts of benefits that
they are paid; and (b) engage in other detection and recovery of
overpaynent and collection activities.

SHB 1407. SL p. 4



©O© 00 N O Ol WDN P

W W W W W W WwWwwWwWwWwWMNDNDNDMDNDNMNMNDNMDDNMNDNMDNMNMDNPEPRPPRPEPRPRPRPPRPERPRPERPPRPRE
0O N O A W NPEFP O OOOWwNOD OoPMWNEPEOOMOOWwWNO O wDNDE.Oo

Sec. 2. RCWH50.24.014 and 2006 ¢ 13 s 20 are each anended to read
as follows:

(1)(a) A separate and identifiable account to provide for the
financi ng of special prograns to assist the unenployed is established
in the admnistrative contingency fund. Al rmoney in this account
shall be expended solely for the purposes of this title and for no
ot her purposes whatsoever. Contributions to this account shall accrue
and becone payabl e by each enpl oyer, except enployers as described in
RCW 50. 44. 010 and 50. 44. 030 who have properly elected to nake paynents
in lieu of <contributions, taxable |ocal governnent enployers as
described in RCW 50.44.035, and those enployers who are required to
make paynents in lieu of contributions, at a basic rate of two one-
hundr edt hs of one percent. The anount of wages subject to tax shall be
det erm ned under RCW 50. 24. 010.

(b) A separate and identifiable account is established in the
adm ni strative contingency fund for financing the enploynent security
departnent's admnistrative cost under RCW 50.22.150 and the costs
under RCW 50.22.150((€%))) (10). Al noney in this account shall be
expended solely for the purposes of this title and for no other
pur poses what soever. Contributions to this account shall accrue and
becone payabl e by each enpl oyer, except enployers as described in RCW
50. 44. 010 and 50. 44. 030 who have properly elected to nake paynents in
lieu of contributions, taxable |ocal governnent enployers as descri bed
in RCW50. 44. 035, those enployers who are required to nmake paynents in
lieu of contributions, those enployers described wunder RCW
50.29.025(1)(f)(i1), and those qualified enployers assigned rate class
20 or rate class 40, as applicable, under RCW 50.29.025, at a basic
rate of one one-hundredth of one percent. The anmount of wages subject
to tax shall be determ ned under RCW 50.24.010. Any anount of
contributions payable under this subsection (1)(b) that exceeds the
anmount that woul d have been collected at a rate of four one-thousandths

of one percent nust be deposited in the ((uhrerployrent—conrpensation

p. 5 SHB 1407. SL
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repoerting—oer—boeth)) account created in (a) of this subsection.

(2)(a) Contributions under this section shall becone due and be
paid by each enployer under rules as the conm ssioner may prescribe,
and shall not be deducted, in whole or in part, fromthe renuneration
of individuals in the enploy of the enployer. Any deduction in
violation of this section is unlawful.

(b) In the paynment of any contributions under this section, a
fractional part of a cent shall be disregarded unless it amounts to
one-half cent or nore, in which case it shall be increased to one cent.

(3) If the comm ssioner determnes that federal funding has been
increased to provide financing for the services specified in chapter
50.62 RCW the conm ssioner shall direct that <collection of
contributions under this section be termnated on the foll ow ng January
1st.

Sec. 3. RCWH50.29.063 and 2006 ¢ 47 s 1 are each anended to read
as follows:

(1) If it is found that a significant purpose of the transfer of a
busi ness was to obtain a reduced array calculation factor rate, then
the foll ow ng applies:

(a) If the successor was an enployer at the tinme of the transfer,
then the experience rating accounts of the enployers involved shall be
conbined into a single account and the enpl oyers assigned the higher of
the predecessor or successor array calculation factor rate to take
effect as of the date of the transfer.

(b) If the successor was not an enployer at the tinme of the
transfer, then the experience rating account of the acquired business
must not be transferred and, instead, the sumof the rate determ ned by
the comm ssioner under RCW 50.29.025(2) (c)(ii) and (d)(ii), and
50.29.041 if applicable, shall be assigned.

SHB 1407. SL p. 6
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(2) If any part of a delinquency for which an assessnent is nade
under this title is due to an intent to knowngly evade the
successorshi p provisions of RCW50.29.062 and this section, then with
respect to the enployer, and to any business found to be know ngly
pronoti ng the evasion of such provisions:

(a) The comm ssioner shall, for the rate year in which the
comm ssi oner nmakes the determ nation under this subsection and for each
of the three consecutive rate years following that rate year, assign to
the enployer or business the total rate, which is the sum of the
recal culated array calculation factor rate and a civil ©penalty
assessnment rate, calculated as follows:

(i) Recalculate the array calculation factor rate as the array
calculation factor rate that should have applied to the enployer or
busi ness under RCW 50. 29. 025 and 50. 29. 062; and

(i1) Calculate a civil penalty assessnent rate in an anmount that,
when added to the array cal culation factor rate determ ned under (a)(i)
of this subsection for the applicable rate year, results in a total
rate equal to the maxinmum array calculation factor rate under RCW
50.29.025 plus two percent, which total rate is not l[imted by any
maxi mum array cal cul ation factor rate est abl i shed in RCW
50.29.025(2)(b) (ii);

(b) The enpl oyer or business may be prosecuted under the penalties
prescribed in RCW50. 36. 020; and

(c) The enpl oyer or business nust pay for the enploynent security
departnent's reasonable expenses of auditing the enployer's or
busi ness' s books and collecting the civil penalty assessnent.

(3) If the person know ngly evadi ng the successorshi p provisions,
or knowingly attenpting to evade these provisions, or know ngly
pronoting the evasion of these provisions, is not an enployer, the
person is subject to a civil penalty assessnent of five thousand

dol | ars per occurrence. In addition, the person is subject to the
penalties prescribed in RCW 50.36.020 as if the person were an
enpl oyer. The person nust also pay for the enploynent security

departnent's reasonable expenses of auditing his or her books and
collecting the civil penalty assessnent.

(4) For purposes of this section:

(a) "Knowi ngly" neans having actual know edge of or acting with

p. 7 SHB 1407. SL
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del i berate ignorance or reckless disregard for the prohibition involved
and i ncl udes, but IS not limted to, I nt ent to evade,
m srepresentation, or willful nondi scl osure.

(b) "Person" nmeans and includes an individual, a trust, estate,
part nership, association, conpany, or corporation.

(c) "Transfer of a business" includes the transfer or acquisition
of substantially all or a portion of the operating assets, which may
i nclude the enployer's work force.

(5) Any decision to assess a penalty under this section shall be
made by the chief admnistrative officer of the tax branch or his or
her desi gnee.

(6) Nothing in this section shall be construed to deny an enpl oyer
the right to appeal the assessnent of a penalty in the manner provided
i n RCW 50. 32. 030.

£8y)) The comm ssioner shall engage in prevention, detection, and

collection activities related to evasion of the successorship
provi sions of RCW50.29.062 and this section, and establish procedures
to enforce this section.

Sec. 4. RCWH50.16.010 and 2006 ¢ 13 s 18 are each anended to read
as follows:

(1) There shall be nmaintai ned as special funds, separate and apart
from all public noneys or funds of this state an unenploynent
conpensation fund, an admnistrative contingency fund, and a federa
i nterest paynent fund, which shall be adm nistered by the conm ssioner
exclusively for the purposes of this title, and to which RCW43.01. 050
shal | not be applicable.

(2)(a) The unenpl oynent conpensation fund shall consist of:

(i) Al contributions collected under RCW50. 24. 010 and paynents in
lieu of contributions collected pursuant to the provisions of this
title;

(1i) Any property or securities acquired through the use of noneys
bel ongi ng to the fund;

(iii1) Al earnings of such property or securities;

SHB 1407. SL p. 8



© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNMNDNDDNDNMNDNMNMNMNDNNMNPEPPRPPRPPRPPRPERPEPRERPPREPE
N o oA WNEFE OO 0o NP WDNPE OO oo N O~ wWw DN BEe o

(iv) Any noneys received fromthe federal unenpl oynment account in
t he unenpl oynment trust fund in accordance with Title XlIl of the social
security act, as anended;

(v) Al noney recovered on official bonds for |osses sustained by
t he fund;

(vi) Al noney credited to this state's account in the unenpl oynent
trust fund pursuant to section 903 of the social security act, as
anmended,;

(vit) Al noney received from the federal government  as
rei nbursenent pursuant to section 204 of the federal-state extended
conpensation act of 1970 (84 Stat. 708-712; 26 U S.C. Sec. 3304); and

(viii) Al noneys received for the fund from any other source.

(b) Al noneys in the unenploynent conpensation fund shall be
comm ngl ed and undi vi ded.

(3)(a) Except as provided in (b)) of this subsection, the
adm ni strative contingency fund shall consist of:

(1) All interest on delinquent contributions collected pursuant to
this title;

(ii) Al fines and penalties collected pursuant to the provisions
of this title;

(tit) Al sunms recovered on official bonds for |osses sustained by
the fund; and

(iv) Revenue received under RCW 50. 24. 014.

(b) Al fees, fines, forfeitures, and penalties collected or
assessed by a district court because of the violation of this title or
rul es adopted under this title shall be remtted as provided in chapter
3.62 RCW

(c) Moneys available in the adm nistrative contingency fund, other
than noney in the special account created under RCW 50.24.014(1)(a),
shall be expended upon the direction of the comm ssioner, with the
approval of the governor, whenever it appears to himor her that such
expenditure is necessary solely for:

(1) The proper admnistration of this title and ((nse)) that
insufficient federal funds are available for the specific purpose to
whi ch such expenditure is to be nade, provided, the nopbneys are not
substituted for appropriations fromfederal funds which, in the absence
of such noneys, would be nmade avail abl e.

p. 9 SHB 1407. SL
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(i) The proper admnistration of this title for which purpose
appropriations from federal funds have been requested but not vyet
received, provided, the admnistrative contingency fund wll be
rei nbursed upon recei pt of the requested federal appropriation.

(ti1) The proper admnistration of this title for which conpliance
and audit issues have been identified that establish federal «clains
requiring the expenditure of state resources in resolution. C ai s
must be resolved in the followng priority: First priority is to
provide services to eligible participants wthin the state; second
priority is to provide substitute services or program support; and | ast
priority is the direct paynent of funds to the federal governnent.

(( '

' =) )

Money in the special account created under RCW50.24.014(1)(a) nmay

only be expended, after appropriation, for the purposes specified in

this section and RCW 50.62.010, 50.62.020, 50.62.030, 50.24.014,
50. 44. 053, and 50. 22. 010.

NEW SECTION. Sec. 5. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 6. |If any part of this act is found to be in
conflict wwth federal requirenents that are a prescribed condition to
the allocation of federal funds to the state or the eligibility of
enployers in this state for federal wunenploynment tax credits, the
conflicting part of this act is inoperative solely to the extent of the
conflict, and the finding or determnation does not affect the
operation of the remainder of this act. Rules adopted under this act
must neet federal requirenents that are a necessary condition to the
receipt of federal funds by the state or the granting of federal
unenpl oynment tax credits to enployers in this state.

NEW SECTION. Sec. 7. This act is necessary for the imrediate
preservation of the public peace, health, or safety, or support of the

SHB 1407. SL p. 10
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state governnent and its existing public institutions,
July 1, 2007.

Passed by the House April 16, 2007.

Passed by the Senate April 6, 2007.

Approved by the Governor My 4, 2007.

Filed in Ofice of Secretary of State May 7, 2007.

p. 11

and t akes effect
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