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SUBSTI TUTE HOUSE BI LL 2639

AS AMENDED BY THE SENATE
Passed Legislature - 2008 Regul ar Session
State of WAshi ngt on 60t h Legi sl ature 2008 Regul ar Sessi on

By House Local Governnment (originally sponsored by Representatives
Takko, Kretz, Blake, Condotta, VanDeWge, and Hal er)

READ FI RST TI ME 02/ 04/ 08.

AN ACT Relating to procurenent of renewable resources by public
agenci es; anendi ng RCW 39. 34. 030, 54.44.020, 25.15.005, 54.16.180, and
42.24.080; and creating a new section.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that it is in the
public interest for public utility districts to develop renewable
energy projects to neet requirenents enacted by the people in
Initiative Measure No. 937 and goals of diversifying energy resource
portfolios. By developing nore efficient and cost-effective renewabl e
energy projects, public utility districts will keep power costs as | ow
as possible for their customers. Consolidating and «clarifying
statutory provisions governing various aspects of public utility
district renewabl e energy project devel opnent will reduce planning tine
and expense to neet these objectives.

Sec. 2. RCW39.34.030 and 2004 ¢ 190 s 1 are each anended to read
as follows:

(1) Any power or powers, privileges or authority exercised or
capabl e of exercise by a public agency of this state nay be exercised
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and enjoyed jointly with any other public agency of this state having
the power or powers, privilege or authority, and jointly with any
public agency of any other state or of the United States to the extent
that | aws of such other state or of the United States permt such joint
exercise or enjoynent. Any agency of the state governnment when acting
jointly with any public agency nmay exercise and enjoy all of the
powers, privileges and authority conferred by this chapter upon a
publ i c agency.

(2) Any two or nore public agencies may enter into agreenents with
one another for joint or cooperative action pursuant to the provisions
of this chapter((—PROADED)), except that any such joint or
cooperative action by public agencies which are educational service
districts and/or school districts shall conply with the provisions of
RCW 28A. 320. 080. Appropriate action by ordinance, resolution or
ot herwi se pursuant to | aw of the governing bodies of the participating
public agencies shall be necessary before any such agreenent nay enter
into force

(3) Any such agreenent shall specify the follow ng:

(a) Its duration;

(b) The precise organization, conposition and nature of any
separate legal or admnistrative entity created thereby together with
the powers delegated thereto, provided such entity may be legally
creat ed. Such entity may include a nonprofit corporation organized
pursuant to chapter 24.03 or 24.06 RCW whose nenbership is limted
solely to the participating public agencies or a partnership organi zed
pursuant to chapter 25.04 or 25.05 RCW whose partners are limted
solely to participating public agencies, or alimted liability conpany
organi zed under chapter 25.15 RCWwhose nenbership is limted solely to
participating public agencies, and the funds of any such corporation
((er)), partnership, or limted liability conpany shall be subject to
audit in the manner provided by |law for the auditing of public funds;

(c) Its purpose or purposes;

(d) The manner of financing the joint or cooperative undertaking
and of establishing and mai ntaining a budget therefor;

(e) The permssible nethod or nethods to be enployed in
acconplishing the partial or conplete term nation of the agreenent and
for disposing of property upon such partial or conplete term nation
and
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(f) Any other necessary and proper matters.

(4) In the event that the agreenment does not establish a separate
legal entity to conduct the joint or cooperative undertaking, the
agreenent shall contain, in addition to ((+tens)) provisions specified
in subsection (3)(a), (c¢), (d), (e),. and (f) ((envrerated—in
subdiviston—{3rhereot)) of this section, ((eentatn)) the foll ow ng:

(a) Provision for an admnistrator or a joint board responsible for
adm ni stering the joint or cooperative undertaking. |In the case of a
joint board, public agencies that are party to the agreenent shall be
represent ed; and

(b) The manner of acquiring, holding and disposing of real and
personal property used in the joint or cooperative undertaking. Any
joint board is authorized to establish a special fund with a state,
county, city, or district treasurer servicing an involved public agency
designated "Operating fund of . . . . . . joint board".

(5) No agreenent made pursuant to this chapter relieves any public
agency of any obligation or responsibility inposed upon it by |aw
except that:

(a) To the extent of actual and tinmely performance thereof by a
joint board or other legal or admnistrative entity created by an
agreenent nade ((hereunder)) pursuant to this chapter, the performnce
may be offered in satisfaction of the obligation or responsibility; and

(b) Wth respect to one or nore public agencies purchasing or
ot herwi se contracting through a bid, proposal, or contract awarded by
anot her public agency or by a group of public agencies, any statutory
obligation to provide notice for bids or proposals that applies to the
public agencies involved is satisfied if the public agency or group of
public agencies that awarded the bid, proposal, or contract conplied
wth its own statutory requirenents and either (i) posted the bid or
solicitation notice on a web site established and maintained by a
publ i ¢ agency, purchasing cooperative, or simlar service provider, for
pur poses of posting public notice of bid or proposal solicitations, or
(ii) provided an access link on the state's web portal to the notice.

(6) Financing of joint projects by agreenent shall be as provided
by | aw.

Sec. 3. RCW 54. 44. 020 and 1997 ¢ 230 s 2 are each anended to read
as foll ows:
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(1) Except as provided in subsections (2) and (3) of this section,
cities of the first class, public utility districts organized under
chapter 54.08 RCW and joint operating agenci es organi zed under chapter
43.52 RCW any such cities and public utility districts which operate
electric generating facilities or distribution systens and any joint
operating agency shall have power and authority to participate and
enter into agreenents with each other and with electrical conpanies
whi ch are subject to the jurisdiction of the Washington utilities and
transportation conmm ssion or the public utility conmm ssioner of O egon,
hereinafter called "regulated wutilities", and with rural electric
cooperatives, including generation and transm ssion cooperatives for
t he undi vi ded ownership of any type of electric generating plants and
facilities, including, but not limted to, nuclear and other thermnal
power generating plants and facilities and transmssion facilities

including, but not Ilimted to, related transmssion facilities,
hereinafter <called "common facilities", and for the planning,
fi nanci ng, acqui sition, construction, operation and maintenance
t her eof . It shall be provided in such agreenments that each city,
public wutility district, or joint operating agency shall ow a

percentage of any comon facility equal to the percentage of the noney
furnished or the value of property supplied by it for the acquisition
and construction thereof and shall own and control a |ike percentage of
the el ectrical output thereof.

(2) Cities of the first class, public utility districts organi zed
under chapter 54.08 RCW and joint operating agencies organi zed under
chapter 43.52 RCW shall have the power and authority to participate
and enter into agreenments for the undivided ownership of a coal-fired
thermal electric generating plant and facility placed in operation
before July 1, 1975, including related comon facilities, and for the
pl anni ng, fi nanci ng, acqui sition, construction, oper ati on, and
mai nt enance of the plant and facility. It shall be provided in such
agreenents that each city, public utility district, or joint operating
agency shall own a percentage of any comon facility equal to the
percentage of the noney furnished or the value of property supplied by
the city, district, or agency, for the acquisition and construction of
the facility, and shall own and control a |ike percentage of the
el ectrical output thereof. Cities of the first class, public utility
districts, and joint operating agencies may enter into agreenents under

SHB 2639. SL p. 4
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this subsection with each other, with regulated utilities, wth rural
el ectric cooperatives, wth electric conpanies subject to the
jurisdiction of the regulatory comm ssion of any other state, and with
any power marketer subject to the jurisdiction of the federal energy
regul at ory comm ssi on.

(3)(a) Except as provided in subsections (1) and (2) of this
section, cities of the first class, public utility districts organi zed

under chapter 54.08 RCW any cities that operate electric generating
facilities or distribution systens, any joint operating agency
organi zed under chapter 43.52 RCW or any separate legal entity
conprising two or nore thereof organized under chapter 39.34 RCWshall

either directly or as co-owners of a separate legal entity, have power

and authority to participate and enter into agreenents described in (b)

and (c) of this subsection with each other, and with any of the
following, either directly or as co-owners of a separate legal entity:

(i) Any public agency, as that termis defined in RCW 39. 34. 020;

(ii1) Electrical conpanies that are subject to the jurisdiction of
the Washington wutilities and transportation conmmssion or the
regul atory conmm ssion of any state; and

(iii) Rural electric cooperatives and generation and transm SSion
cooperatives or any wholly owned subsidiaries of either rural electric

cooperatives or generation and transm SSion cooperatives.

(b) Agreenents nmay provide for

(i) The undivided ownership, or indirect ownership in the case of
a separate legal entity, of common facilities that include any type of

el ectric generating plant powered by an eligible renewabl e resource, as

defined in RCW 19. 285.030, and transnmi ssion facilities including, but
not limted to, related transm ssion facilities, and for the pl anni ng,

financing, acquisition, construction, operation, and naintenance
t hereof; and

(ii) The formation, operation, and ownership of a separate |ega
entity that may own the common facilities.

(c) Agreenents nust provide that each city, public wutility
district, or joint operating agency:

(i) Oms a percentage of any conmmon facility or a percentage of any

separate legal entity equal to the percentage of the noney furnished or

the value of property supplied by it for the acquisition and
construction thereof; and
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(ii) Oms and controls, or has a right to own and control in the
case of a separate legal entity, a like percentage of the electrica
out put t her eof.

(d) Any entity in which a public utility district participates,
either directly or as co-owner of a separate legal entity, in
constructing or developing a comon facility pursuant to this
subsection shall conply with the provisions of chapter 39.12 RCW

(4) Each participant shall defray its own interest and other
paynments required to be nmade or deposited in connection with any
financing undertaken by it to pay its percentage of the noney furnished
or value of property supplied by it for the planning, acquisition and
construction of any common facility, or any additions or betternents
thereto. The agreenent shall provide a uniform nethod of determ ning
and allocating operation and naintenance expenses of the comon
facility.

((4))) (5) Each city, public utility district, joint operating
agency, regulated utility, and cooperatives participating in the direct
or indirect ownership or operation of a commopn facility described in
subsections (1) through (3) of this section shall pay all taxes
chargeable to its share of the common facility and the electric energy
generated thereby under applicable statutes as now or hereafter in
effect, and may neke paynents during prelimnary work and construction
for any increased financial burden suffered by any county or other
existing taxing district in the county in which the common facility is
| ocat ed, pursuant to agreenment with such county or taxing district.

Sec. 4. RCW25.15.005 and 2002 ¢ 296 s 3 are each anended to read
as follows:

({ As—used—+n—thts—chapter—unlessthe context—otherwseregures—) )
The definitions in this section apply throughout this chapter unless
the context clearly requires otherw se.

(1) "Certificate of formation" means the certificate referred to in
RCW 25. 15. 070, and the certificate as anmended.

(2) "Event of dissociation”" neans an event that causes a person to
cease to be a nenber as provided in RCW 25. 15. 130.

(3) "Foreign limted liability conpany" neans an entity that is
formed under

SHB 2639. SL p. 6
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(a) The limted liability conpany |aws of any state other than this
state; or

(b) The laws of any foreign country that is: (i) An unincorporated
association, (ii) fornmed wunder a statute pursuant to which an
associ ation may be fornmed that affords to each of its nenbers limted
l[iability with respect to the liabilities of the entity, and (iii) not
required, in order to transact business or conduct affairs in this
state, to be registered or qualified under Title 23B or 24 RCW or any
other chapter of the Revised Code of Wshington authorizing the
formation of a donmestic entity and the registration or qualification in
this state of simlar entities formed under the laws of a jurisdiction
other than this state.

(4) "Limted liability conmpany” and "donestic limted liability
conpany” nmeans a limted liability conpany having one or nore nenbers
that is organized and existing under this chapter.

(5 "Limted Iliability conpany agreenent” nmeans any witten
agreenent of the nenbers, or any witten statenent of the sole nenber,
as to the affairs of alimted liability conpany and the conduct of its
busi ness which is binding upon the nenber or nenbers.

(6) "Limted liability conpany interest” nmeans a nenber's share of
the profits and losses of a limted liability conpany and a nenber's
right to receive distributions of the limted liability conpany's
asset s.

(7) "Manager" or "managers" nmeans, Wth respect to a limted
l[iability conpany that has set forth in its certificate of formation
that it is to be managed by managers, the person, or persons designated
in accordance with RCW 25. 15. 150(2).

(8) "Menber" neans a person who has been admtted to a limted
liability conmpany as a nenber as provided in RCW25.15. 115 and who has
not been dissociated fromthe limted liability conpany.

(9) "Person"™ neans an individual, corporation, business trust,
estate, trust, partnership, limted liability conpany, association,
joint venture, governnent, governnental subdivision, agency, or
instrumentality, or a separate legal entity conprised of two or nore of
these entities, or any other |egal or commercial entity.

(10) "Professional limted liability conpany” neans a limted
liability conpany which is organized for the purpose of rendering
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prof essi onal service and whose certificate of formation sets forth that
it is a professional I|imted Iliability conpany subject to RCW
25. 15. 045.

(11) "Professional service" neans the sane as defined under RCW
18. 100. 030.

(12) "State" neans the District of Colunbia or the Comobnweal t h of
Puerto Rico or any state, territory, possession, or other jurisdiction
of the United States other than the state of Washi ngton.

Sec. 5. RCW54.16.180 and 1999 ¢ 69 s 1 are each anmended to read
as follows:

(1) Adistrict may sell and convey, |ease, or otherw se dispose of
all or any part of its works, plants, systens, wutilities and
properties, after proceedings and approval by the voters of the
district, as provided for the | ease or disposition of |ike properties
and facilities owned by cities and towns((—PROADPED—That)). The
affirmative vote of three-fifths of the voters voting at an el ection on
the question of approval of a proposed sale, shall be necessary to
aut hori ze such a sal e( (—PRAOAPEDFURFHER—That)) .

(2) A district may, wthout the approval of the voters, sell,
convey, |ease, or otherw se dispose of all or any part of the property
owned by it((5)) that is |ocated:.

(a) Qutside its boundaries, to another public utility district,
city, town or other nunicipal corporation ((wtheut—theappreval—ef—the
voters)): or ({ may—seH——convey—t|ease—or—otherwise—dispoese—of—to—any
person or public body, any part, either))

(b) Wthin or wthout its boundari es, which has becone
unservi ceabl e, inadequate, obsolete, worn out or unfit to be used in
t he operations of the systemand which is no | onger necessary, materia
to, and wuseful in such operations, ((wtheut—the—approval—et—the
voters—PROWDPED-FURFHER—Fhat)) to any person or public body.

(3) A district may sell, convey, |ease or otherw se dispose of
itens of equipnment or materials to any other district, to any
cooperative, mutual, consumer-owned or investor-owned utility, to any
federal, state, or |ocal governnent agency, to any contractor enpl oyed
by the district or any other district, utility, or agency, or any
custonmer of the district or of any other district or utility, fromthe
district's stores wthout voter approval or resolution of the

SHB 2639. SL p. 8
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district's board, if such itens of equipnent or materials cannot
practicably be obtained on a tinely basis from any other source, and
t he anobunt received by the district in consideration for any such sal e,
conveyance, |ease, or other disposal of such itens of equipnent or
materials is not less than the district's cost to purchase such itens
or the reasonabl e market val ue of equi pnent or nmateri al s((+—PROWDBED
FURTHER, That a public utility)).

(4) A district located within a county with a population of from
one hundred twenty-five thousand to | ess than two hundred ten thousand
may sell and convey to a city of the first class, which owns its own
wat er system all or any part of a water system owned by ((sa+d—pube€
otHH+y)) the district where a portion of it is located within the
boundaries of ((sueh)) the city, w thout approval of the voters, upon
such terns and conditions as the district shall determ ne((—PROWDED
FURTHER—TFhat) ) .

(5 A ((pubHe—utitity)) district located in a county with a
popul ation of fromtwelve thousand to | ess than eighteen thousand and
bordered by the Colunbia river may, separately or in connection with
the operation of a water system or as part of a plan for acquiring or
constructing and operating a water system or in connection wth the
creation of another or subsidiary local wutility district, ((#ay))
provide for the acquisition or construction, additions or inprovenents
to, or extensions of, and operation of, a sewage systemw thin the sane
service area as in the judgnent of the district comm ssion is necessary
or advisable ((+hn—erder)) to elimnate or avoid any existing or

potential danger to ((the)) public health ((by+easen—eof—+the)) due to
| ack of sewerage facilities or ((by—+easen—of—the)) inadequacy of
exi sting facilities((—ANBDPROADEDFURTHER—That—apubbe—utiHty) ).

(6) A district located within a county with a population of from
one hundred twenty-five thousand to | ess than two hundred ten thousand
borderi ng on Puget Sound may sell and convey to any city or town with
a population of less than ten thousand all or any part of a water
system owned by ((sard—puble—utiity)) the district wthout approva
of the voters upon such ternms and conditions as the district shall
determ ne.

(7) Adistrict may sell and convey, |lease, or otherw se dispose of,
to any person or entity wthout approval of the voters and upon such
terns and conditions as it determines, all or any part of an electric

p. 9 SHB 2639. SL
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generating project owned directly or indirectly by the district,
regardl ess of whether the project is conpleted, operable, or operating,
as |long as:

(a) The project is or would be powered by an eligible renewable
resource as defined in RCW19. 285. 030; and

(b) The district, or the separate legal entity in which the
district has an interest in the case of indirect ownership, has:

(i) The right to lease the project or to purchase all or any part
of the enerqy fromthe project during the period in which it does not
have a direct or indirect ownership interest in the project; and

(ii) An option to repurchase the project or part thereof sold
conveyed, leased, or otherw se disposed of at or below fair market
value upon termnation of the |lease of the project or term nation of
the right to purchase energy fromthe project. ((PubHeuttHty))

(8) Districts are municipal corporations for the purposes of this
section ((and—+the)). A commssion shall be held to be the legislative

body ((and—+the)), a president and secretary shall have the sane powers
and performthe sane duties as ((+he)) a mayor and city clerk, and the
district resolutions ((eft—the—distriets)) shall be held to be
ordi nances within the neaning of ((the)) statutes governing the sale,
| ease, or other disposal of public utilities owned by cities and towns.

Sec. 6. RCW42.24.080 and 1995 ¢ 301 s 72 are each anended to read
as follows:

(1) Al clainms presented against any county, city, district or
other municipal corporation or political subdivision by persons
furnishing materials, rendering services or performng |abor, or for
any ot her contractual purpose, shall be audited, before paynent, by an
auditing officer elected or appointed pursuant to statute or, in the
absence of statute, an appropriate charter provision, ordinance or
resolution of the nunicipal corporation or political subdivision. Such
claims shall be prepared for audit and paynent on a form and in the
manner prescribed by the state auditor. The formshall provide for the
aut hentication and certification by such auditing officer that the
materi al s have been furnished, the services rendered ((e+)), the |abor
performed as described, or that any advance paynent is due and payable
pursuant to a contract or is available as an option for full or partial
fulfillnment of a contractual obligation, and that the claimis a just,

SHB 2639. SL p. 10
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due and wunpaid obligation against the nunicipal corporation or
political subdivision((—and)). No claim shall be paid wthout such
aut hentication and certification((+—PROVWDBED—Fhat—the—certifiecates)).

(2) Certification as to clains of officers and enployees of a
county, city, district or other nmunicipal corporation or political
subdi vi sion, for services rendered, shall be nade by the person charged
wth ((the—duty—ef)) preparing and submtting vouchers for ((+he))
paynment of services((;—and)). He or she shall certify that the claim
is just, true and unpaid, ((whieh—ecertifieate)) and that certification
shall be part of the voucher.

Passed by the House March 8, 2008.

Passed by the Senate March 6, 2008.

Approved by the Governor March 27, 2008.

Filed in Ofice of Secretary of State March 28, 2008.
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