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HOUSE BI LL 1197

Passed Legislature - 2009 Regul ar Session
State of WAshi ngton 61lst Legislature 2009 Regul ar Session

By Representatives Haigh, Kristiansen, Hunt, and Arnstrong; by
request of Capital Projects Advisory Review Board

Read first time 01/15/009. Referred to Commttee on State Gover nnent &
Tri bal Affairs.

AN ACT Relating to alternative public works; anmending RCW
39. 10. 230, 39.10.250, 39.10.270, 39.10.300, 39.10.330, 39.10.360, and
39. 10. 420; and repeal i ng RCW 39. 10. 310.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW39.10.230 and 2007 c 494 s 103 are each anmended to
read as foll ows:

The board has the follow ng powers and duti es:

(1) Develop and recommend to the legislature policies to further
enhance the quality, efficiency, and accountability of capital
construction projects through the use of traditional and alternative
delivery nethods in Wshington, and nmake recommendations regarding
expansi on, conti nuati on, el imnation, or nmodi fication  of t he
alternative public works contracting nethods;

(2) Evaluate the use of existing contracting procedures and
potential future use of other alternative contracting procedures
i ncludi ng conpetitive negotiation contracts;

(3) Develop gquidelines to be used by the commttee for the review
and approval of design-build denpnstration projects that procure

oper ati ons and nmi nt enance servi ces;

p. 1 HB 1197. SL
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(4) Appoint nenbers of the commttee; and

((4))) (5) Develop and adm nister questionnaires designed to
provide quantitative and qualitative data on alternative public works
contracting procedures on which eval uati ons are based.

Sec. 2. RCW39.10.250 and 2007 ¢ 494 s 105 are each anended to
read as follows:

The comm ttee shall

(1) Certify, or recertify, public bodies for a period of three
years to wuse the design-build or general contractor/construction
manager, or both, contracting procedures for projects wth a total
project cost of ten mllion dollars or nore;

(2) Review and approve the use of the design-build or general
contractor/constructi on manager contracting procedures on a project by
project basis for public bodies that are not certified under RCW
39.10.270; ((and))

(3) Revi ew and approve t he use of t he gener al
contractor/construction nmanager contracting procedure by certified
public bodies for projects with a total project cost under ten mllion
doll ars;_

(4) Review and approve not nore than ten projects using the design-
build contracting procedure by certified and noncertified public bodies
for projects that have a total project cost between two mllion and ten
mllion dollars. Projects nust neet the criteria in RCW39. 10. 300(1).
Where possible, the conmttee shall approve projects anong nultiple
public bodies. In June 2010, the conmttee shall report to the board
regarding the conmmttee's review procedure of these projects and its
recommendations for further use; and

(5) Review and approve not nore than two design-buil d denpnstration
projects that include procurenent of operations and_nmintenance
services for a period |longer than three years

Sec. 3. RCW39.10.270 and 2007 c 494 s 107 are each anmended to
read as foll ows:

(1) A public body nmay apply for certification to use the design-
bui | d or general contractor/constructi on nmanager contracting procedure,
or both. Once certified, a public body may use the contracting
procedure for which it is certified on individual projects with a total

HB 1197. SL p. 2
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project cost over ten mllion dollars wthout seeking comittee
approval. The certification period is three years. A public body
seeking certification nust submt to the conmttee an applicationin a
format and manner as prescribed by the commttee. The application nust
i nclude a description of the public body's qualifications, its capital
plan during the certification period, and its intended use of
alternative contracting procedures.

(2) A_public body seeking certification for_ the design-build
procedure nust denonstrate successful managenment of at |east one
design-build project within the previous five years. A public_body
seeking certification for the general contractor/construction nanager
procedure nust denonstrate successful nmanagenment of at |east one
general _contractor/construction_ naenager project wthin_the_ previous
five years.

(3) To certify a public body, the commttee shall determ ne that
t he public body:

(a) Has the necessary experience and qualifications to determ ne
which projects are appropriate for wusing alternative contracting
pr ocedur es;

(b) Has the necessary experience and qualifications to carry out
the alternative contracting procedure including, but not limted to:
(i) Project delivery know edge and experience; (ii) personnel wth
appropriate construction experience; (iii) a managenent plan and
rationale for its alternative public works projects; (iv) denonstrated
success i n managi ng public works projects; (v) ((dermprstrated-suecess
H—rarageng—at—least—one —general —contractorf construct-on—ranager—or
design-build project-wthin the previous five years; (vi))) the ability
to properly manage its capital facilities plan including, but not
limted to, appropriate project planning and budgeting experience; and
((EH+))) (vi) the ability to nmeet requirenents of this chapter; and

(c) Has resolved any audit findings on previous public works
projects in a manner satisfactory to the conmttee.

((3))) (4) The commttee shall, if practicable, nmake its
determ nation at the public neeting during which an application for
certification is reviewed. Public coments nust be considered before
a determnation is nmade. Wthin ten business days of the public
nmeeting, the commttee shall provide a witten determnation to the
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public body, and neke its determ nation available to the public on the
commttee's web site.

((4)) (50 The comittee my revoke any public body's
certification upon a finding, after a public hearing, that its use of
design-build or general contractor/construction manager contracting
procedures no | onger serves the public interest.

((65))) (6) The coomittee may renew the certification of a public
body for one additional three-year period. The public body nmust submt
an application for recertification at |east three nonths before the
initial certification expires. The application shall include updated
information on the public body's capital plan for the next three years,
its intended use of the procedures, and any other information requested
by the conmttee. The commttee nust review the application for
recertification at a neeting held before expiration of the applicant's
initial certification period. A public body nust reapply for
certification under the process described in subsection (1) of this
section once the period of recertification expires.

((68y)) (7) Certified public bodies nust submt project data
information as required in RCW39. 10. 320 and 39. 10. 350.

Sec. 4. RCW39.10.300 and 2007 ¢ 494 s 201 are each anmended to
read as foll ows:

(1) Subject to the process in RCW39.10.270 or 39.10.280, public
bodi es may utilize the design-build procedure for public works projects
in which the total project cost is over ten mllion dollars and where:

(a) The design and construction activities, technologies, or
schedul e to be used are highly specialized and a design-build approach
is critical in devel oping the construction nethodol ogy or inplenenting
t he proposed technol ogy; or

(b) The project design is repetitive in nature and i s an incidental
part of the installation or construction; or

(c) Regular interaction with and feedback fromfacilities users and
operators during design is not critical to an effective facility
desi gn.

(2) Subject to the process in RCW39.10.270 or 39.10.280, public
bodies may wuse the design-build procedure for parking garages,
regardl ess of cost.

HB 1197. SL p. 4
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(3) The design-build procedure ((atse)) nmay be used for the
construction or erection of preengineered netal bui l di ngs or
prefabricated nodul ar buil di ngs, regardl ess of cost and is not subject
to approval by the conmtt ee.

(4) Except for utility projects and__approved_denonstration
projects, the design-build procedure my not be used to procure
operations and nai ntenance services for a period |longer than three
years. State agency projects that propose to use the design-build-
operate-maintain procedure shall submt cost estinmates for the
construction portion of the project consistent with the office of
financial managenent's capital budget requirenents. QOper ati ons and
mai nt enance costs nust be shown separately and nust not be included as
part of the capital budget request.

(5) Subject to the process in RCW 39.10.280, public bodies may use
the design-build procedure for public works projects in which the total

project cost is between two mllion and ten mllion dollars and that
neet one of the criteria in_subsection (1)(a), (b), or (c) of this
section.

(6) Subject to the process in RCW39.10.280, a public body may seek
committee approval for a design-build denonstration_ project that
includes procurement of operations and nmintenance services for a
period longer than three years.

Sec. 5. RCW39.10.330 and 2007 ¢ 494 s 204 are each anmended to
read as foll ows:

(1) Contracts for design-build services shall be awarded through a
conpetitive process using public solicitation of proposals for design-
build services. The public body shall publish at |east once in a | egal
newspaper of general circulation published in, or as near as possible
to, that part of the county in which the public work will be done, a
notice of its request for qualifications from proposers for design-
build services, and the availability and |ocation of the request for
proposal docunents. The request for qualifications docunents shal
i ncl ude:

(a) A general description of the project that provides sufficient
information for proposers to submt qualifications;

(b) The reasons for using the design-build procedure;

p. 5 HB 1197. SL
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(c) A description of the qualifications to be required of the
proposer including, but not limted to, subm ssion of the proposer's
acci dent prevention program

(d) A description of the process the public body will use to
eval uate qualifications and finalists' proposals, including eval uation
factors and the relative weight of factors and any specific forns to be
used by the proposers;

(1) Evaluation factors for request for qualifications shal
include, but not be limted to, technical qualifications, such as
speci al i zed experience and techni cal conpetence; capability to perform
past performance of the proposers' team including the architect-
engi neer and construction nenbers; and other appropriate factors. Cost
or price-related factors are not permtted in the request for
qualifications phase;

(1i) Evaluation factors for finalists' proposals shall include, but
not be limted to, the factors listed in (d)(i) of this subsection, as
wel | as technical approach design concept; proposal price; ability of
pr of essi onal personnel; past performance on simlar projects; ability
to neet tinme and budget requirenents; ability to provide a performance
and paynment bond for the project; recent, current, and projected
wor kl oads of the firm and location. Alternatively, if the public body
determnes that all finalists will be capable of producing a design
t hat adequately neets project requirenents, the public body nmay award
the contract to the firmthat submts the responsive proposal with the
| owest price;

(e) The formof the contract to be awarded,

(f) The anpbunt to be paid to finalists submtting responsive
proposal s and who are not awarded a design-build contract;

(g) The schedul e for the procurenent process and the project; and

(h) Oher information relevant to the project.

(2) The public body shall establish an evaluation conmttee to
eval uate the responses to the request for qualifications based on the
factors, weighting, and process identified in the request for
qual i fications. Based on the evaluation commttee's findings, the
public body shall select not nore than five responsive and responsible
finalists to submt proposals. The public body may, in its sole
di scretion, reject all proposals and shall provide its reasons for
rejection inwiting to all proposers.

HB 1197. SL p. 6
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(3) Upon selection of the finalists, the public body shall issue a
request for proposals to the finalists, which shall provide the
foll ow ng information:

(a) A detailed description of the project including programmtic,
performance, and technical requirenents and specifications; functional
and operational elenments; mninmum and maxi rum net and gross areas of
any building; and, at the discretion of the public body, prelimnary
engi neering and architectural draw ngs; and

(b) The target budget for the design-build portion of the project.

(4) The public body shall establish an evaluation commttee to

evaluate the proposals submtted by the finalists. Design-buil d
contracts shall be awarded using the procedures in (a) or (b) of this
subsecti on. The public body nust identify in the request for

qualifications which procedure will be used.

(a) The finalists' proposals shall be evaluated and scored based on
the factors, weighting, and process identified in the initial request
for qualifications and in any addenda published by the public body.
Publ i ¢ bodi es may request best and final proposals fromfinalists. The
public body shall initiate negotiations with the firm submtting the
hi ghest scored proposal. |If the public body is unable to execute a
contract with the firm submtting the highest scored proposal
negotiations with that firm my be suspended or termnated and the
public body may proceed to negotiate with the next highest scored firm
Publ i c bodies shall continue in accordance with this procedure until a
contract agreenent is reached or the selection process i s term nated.

(b) I'f the public body determnes that all finalists are capabl e of
producing a design that adequately neets project requirenents, the
public body my award the contract to the firm that submts the
responsi ve proposal with the | owest price.

(5) The firmawarded the contract shall provide a performnce and
paynment bond for the contracted anount. The public body shall provide
appropriate honorarium paynents to finalists submtting ((best—and
fHnal)) responsive proposals that are not awarded a design-build

contract. Honorarium paynents shall be sufficient to generate
meani ngful conpetition anong potential proposers on design-build
projects. In determning the anount of the honorarium the public body

shall consider the level of effort required to neet the selection
criteria.

p. 7 HB 1197. SL
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Sec. 6. RCW39.10.360 and 2007 ¢ 494 s 303 are each anended to
read as foll ows:

(1) Public bodies should select general contractor/construction
managers early in the life of public works projects, and in nost
situations no |ater than the conpletion of schematic design.

(2) Contracts for the services of a general contractor/
construction manager under this section shall be awarded through a
conpetitive process requiring the public solicitation of proposals for

gener al contractor/construction manager servi ces. The public
solicitation of proposals shall include:
(a) A description of the project, i ncluding programati c,

performance, and technical requirenents and specifications when
avai | abl e;

(b) The reasons for wusing the general contractor/construction
manager procedure;

(c) Adescription of the qualifications to be required of the firm
i ncl udi ng subm ssion of the firm s acci dent prevention program

(d) A description of the process the public body will use to
eval uate qualifications and proposal s, including evaluation factors and
the relative weight of factors;

(e) The form of the contract, including any contract for
preconstruction services, to be awarded;

(f) The estimated maxi num al | owabl e construction cost; and

(g The bid instructions to be used by the general contractor/
construction manager finalists.

(3) Eval uation factors for sel ection of t he gener al
contractor/construction ((frarager})) nmanager shall include, but not be
limted to:

(a) Ability of the firm s professional personnel;

(b) The firm s past performance in negotiated and conpl ex projects;

(c) The firms ability to neet tinme and budget requirenents;

(d) The scope of work the firm proposes to self-performand its
ability to performthat work;

(e) The firms proximty to the project |ocation;

(f) Recent, current, and projected workl oads of the firm and

(g) The firm s approach to executing the project.

(4) A public body shall establish a conmttee to evaluate the
proposal s. After the commttee has selected the nobst qualified

HB 1197. SL p. 8
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finalists, at the tine specified by the public body, these finalists
shall submt final proposals, including sealed bids for the percent fee
on the estimated nexi mum allowable construction cost and the fixed
anount for the general conditions work specified in the request for
proposal. The public body shall establish a tinme and place for the
opening of sealed bids for the percent fee on the estinmated maxi num
all owabl e construction cost and the fixed anount for the general
conditions work specifiedin the request for proposal. At the tine and
pl ace naned, these bids nust be publicly opened and read and the public
body shall neke all previous scoring available to the public. The
public body shall select the firmsubmtting the highest scored final
proposal wusing the evaluation factors and the relative weight of
factors published in the public solicitation of proposals. A public
body shall not evaluate or disqualify a proposal based on the terns of
a col |l ective bargai ni ng agreenent.

(5) Public bodies may contract with the selected firmto provide
services during the design phase that may include life-cycle cost
desi gn consi derations, val ue engi neering, scheduling, cost estimting,
constructability, alternative construction options for cost savings,
and sequencing of work, and to act as the construction manager and
general contractor during the construction phase.

Sec. 7. RCW39.10.420 and 2007 c 494 s 401 are each anended to
read as foll ows:

(1) The follow ng public bodies are authorized to use the job order
contracting procedure:

(a) The departnment of general adm nistration;

(b) The University of Washi ngton;

(c) Washington State University;

(d) Every city with a popul ation greater than seventy thousand and
any public authority chartered by such city under RCW35. 21. 730 t hrough
35. 21. 755;

(e) Every county with a popul ation greater than four hundred fifty
t housand,;

(f) Every port district wwth total revenues greater than fifteen
mllion dollars per year;

(g) Every public utility district with revenues from energy sal es
greater than twenty-three mllion dollars per year

p. 9 HB 1197. SL
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(h) Every school district; and

(1) The state ferry system

(2)(a) The departnent of general adm nistration may issue job order
contract work orders for Washington state parks departnent projects.

(b) The departnent of general admnistration, the University of
Washi ngton, and Washington State University nmy 1ssue job order
contract work orders for the state regional universities and_ The
Evergreen State Col | ege.

(3) Public bodies may use a job order contract for public works
projects when a determnation is nmade that the use of job order
contracts will benefit the public by providing an effective neans of
reducing the total lead-tinme and cost for the construction of public
wor ks projects for repair and renovation required at public facilities
through the use of unit price books and work orders by elimnating
time-consum ng, costly aspects of the traditional public works process,
whi ch require separate contracting actions for each small project.

NEW SECTION. Sec. 8. RCW 39.10.310 (Design-build procedure--
Negoti ated adjustnents to |lowest bid or proposal--Wen allowed) and
2007 ¢ 494 s 202 & 1994 c 132 s 8 are each repeal ed.

Passed by the House March 10, 20009.

Passed by the Senate April 7, 2009.

Approved by the Governor April 13, 2009.

Filed in Ofice of Secretary of State April 14, 20009.
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