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SUBSTI TUTE HOUSE BI LL 1749

AS AMENDED BY THE SENATE
Passed Legi slature - 2009 Regul ar Session
State of WAshi ngton 61lst Legislature 2009 Regul ar Session

By House Financial Institutions & Insurance (originally sponsored by
Represent ati ves Bail ey and Kir by)

READ FI RST TI ME 02/ 16/ 09.

AN ACT Relating to regulating the business practices of nortgage
brokers for conpliance with the secure and fair enforcenent for
nortgage licensing act of 2008; anending RCW 19.146.010, 19.146. 020,
19. 146. 0201, 19.146.205, 19.146.228, 19.146.235, 19.146.300, and
19. 146. 310; adding new sections to chapter 19.146 RCW adding a new
section to chapter 31.04 RCW creating new sections; and providing an
effective date.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW19.146.010 and 2008 ¢ 78 s 3 are each anended to read
as follows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Affiliate" nmeans any person who directly or indirectly through
one or nore internediaries, controls, or is controlled by, or is under
common control w th anot her person.

(2) "Application" nmeans the sane as in Regulation X, Real Estate
Settlenment Procedures, 24 C.F.R Sec. 3500.

(3) "Borrower" neans any person who consults with or retains a
nortgage broker or loan originator in an effort to obtain or seek

p. 1 SHB 1749. SL
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advice or information on obtaining or applying to obtain a residenti al
nortgage loan for hinself, herself, or persons including hinself or
hersel f, regardl ess of whether the person actually obtains such a | oan.

(4) "Conputer loan information systens"” or "CLI systentf neans a
real estate nortgage financing information systemthat facilitates the
provision of information to consuners by a nortgage broker, |[|oan
originator, Ilender, real estate agent, or other person regarding
interest rates and other loan terns avail able fromdifferent | enders.

(5) "Departnment" nmeans the departnent of financial institutions.

(6) "Designated broker" nmeans a natural person designated as the
person responsi ble for activities of the licensed nortgage broker in
conducting the business of a nortgage broker under this chapter and who
nmeets the experience and exam nation requirenents set forth in RCW
19. 146. 210(1) (e).

(7) "Director"” means the director of financial institutions.

(8) "Enployee" neans an individual who has an enploynent
relationship with a nortgage broker, and the individual is treated as
an enployee by the nortgage broker for purposes of conpliance wth
federal inconme tax | aws.

(9) "Federal banking agencies"” neans the board of governors of the
federal reserve system conptroller of the currency, director_of the
office of thrift supervision, national credit union admnistration, and
federal deposit insurance corporation.

(10) "Independent contractor” or "person who independently
contracts" nmeans any person that expressly or inpliedly contracts to
perform nortgage brokering services for another and that with respect
to its manner or neans of performng the services is not subject to the
other's right of control, and that is not treated as an enpl oyee by the
ot her for purposes of conpliance with federal incone tax | aws.

((299)) 11) (a) "Loan originator” neans a natural person who
(((8))) for_ direct or_indirect conpensation_or_ gain, or_in_the
expectation_of direct or_indirect conpensation_or_gain_(i) takes a
residential nortgage | oan application for a nortgage broker, or ((€b)))
(ii) offers or negotiates terns of a nortgage |oan((—fer—direct—or
Hrdheet —conpensatb-on—or—gakn——or —n—the—expectation—ol —direct—or
Hrdireet—conpensatien—oer—gath)). "Loan originator” also includes a
person who hol ds thensel ves out to the public as able to performany of
these activities. "Loan originator"” does not mean persons performng

SHB 1749. SL p. 2



© 00 N O Ol WDN P

W W W W W W W WwWwWwWwWMNDNDNDNDNDNMNDNMDDNMNDNMDNMNMNMDNPEPRPPRPEPRPRPRPPRPERPRRERPPRPRE
0O N Ol A WNPEFP O OOWwNOD O P WNEPEOOOWOOWwWNO O~ owDdNDeE. o

purely adm nistrative or clerical tasks for a nortgage broker. For the
pur poses of this subsection, "adm nistrative or clerical tasks" neans
the receipt, collection, and distribution of information common for the
processing of a loan in the nortgage i ndustry and conmuni cation with a
borrower to obtain information necessary for the processing of a | oan.
A person who holds hinmself or herself out to the public as able to
obtain aloan is not perform ng adm nistrative or clerical tasks.

(((2H)) (b) "Loan originator" does not include a person or entity
that only perforns real estate brokerage activities and is |icensed or
registered in accordance with _applicable state law, unless the person
or _entity is_ conpensated by a_lender, a_ nortgage_ broker, or_other
nortgage |oan originator or by any agent of such a |ender, nortgage
broker, or other nortgage | oan_ originator. For purposes of this
chapter, the term"real estate brokerage activity" neans any activity
that involves offering or providing real estate brokerage services to
the public, including:

(1) Acting as _a real estate agent or_ real estate broker for_a
buyer, seller, lessor, or Ilessee of real property;

(ii) Bringing_ together parties interested in the sale, purchase,

| ease, rental, or exchange of real property:;
(iii) Negotiating, on_ behalf of any party, any portion of a
contract relating to the sale, purchase, |lease, rental, or exchange of
real property, other than in connection with providing financing with
respect to such a transacti on;

(iv) Engaging in any activity for which a person engaged in the
activity is required to be registered or_licensed as a real estate
agent or real estate broker under any applicable [ aw;, and

(v) Ofering to engage in any activity, or act in any capacity,
described in (b)(i) through (iv) of this subsection.

(c) "Loan originator" does not _include a person_or entity solely
involved in extensions of credit relating to tineshare plans, as that
termis defined in section 101(53D) of Title 11, United States Code.

(12) "Loan processor" neans an individual who perforns clerical or
support duties as an enployee at the direction of and subject to the
supervision _and instruction of a person_ licensed, or exenpt from
i censing, under chapter 19.146 RCW

(13) "Lock-in agreenent”™ means an agreenent with a borrower nade by
a nortgage broker or loan originator, in which the nortgage broker or

p. 3 SHB 1749. SL
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| oan originator agrees that, for a period of tinme, a specific interest
rate or other financing ternms will be the rate or terns at which it
w Il make a | oan avail able to that borrower.

((+»)) (14) "Mrtgage broker"™ neans any person who for
conpensation or gain, or in the expectation of conpensation or gain (a)
assists a person in obtaining or applying to obtain a residentia
nortgage loan or (b) holds hinself or herself out as being able to
assist a person in obtaining or applying to obtain a residential
nor t gage | oan.

((+3y)) (15) "Mortgage loan originator" has the sane neani ng_as
"l oan originator."

(16) "Nationw de nortgage licensing system and reqgistry" neans _a
nortgage |icensing systemdevel oped and mai ntai ned by the conference of
state_ bank_ supervisors_and_the_ Anerican_association_of residential
nortgage requlators for the licensing and registration of nortgage | oan
origi nators.

(17) "Person" neans a natural person, corporation, conpany, limted
l[iability corporation, partnership, or association.

((24)»)) (18) "Principal" nmeans any person who controls, directly
or indirectly through one or nore internediaries, or alone or in
concert wth others, a ten percent or greater interest in a
part nershi p, conpany, association, or corporation, and the owner of a
sol e proprietorship.

((£5)1)) (19) "Residential nortgage | oan" neans any loan primarily
for personal, famly, or household use secured by a nortgage or deed of
trust on residential real estate upon which is constructed or intended
to be constructed a single famly dwelling or multiple famly dwelling
of four or less units.

((28y)) (20) "S.A F.E. act" neans the secure and fair enforcenent
for nortgage licensing act of 2008, or Title V of the housing and
econonmi c recovery_act of 2008 ("HERA"), P.L. 110-289, effective July
30, 2008.

(21) "Third-party provider" neans any person other than a nortgage
broker or | ender who provi des goods or services to the nortgage broker
in connection with the preparation of the borrower's | oan and i ncl udes,
but is not limted to, credit reporting agencies, title conpanies
apprai sers, structural and pest inspectors, or escrow conpanies.

SHB 1749. SL p. 4
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(22) "Unique identifier" neans a_ nunber or other identifier

assi gned by protocols established by the nati onwi de nortgage |icensing
system and reqi stry.

Sec. 2. RCW19.146.020 and 2006 ¢ 19 s 3 are each anended to read
as follows:

(1) ((Bxecept—as—provided—under—subseetions{2—through{4)—-ofthis
seet+oen-)) The following are exenpt from all provisions of this
chapter:

(a) ((€)) Any person doi ng busi ness under the | aws of the state of
Washi ngton or the United States, and any federally insured depository
institution doing business under the | aws of any other state, relating
to commercial banks, bank holding conpanies, savings banks, trust
conpani es, savings and |oan associations, credit unions, insurance
conpani es, or real estate investnent trusts as defined in 26 U S. C
Sec. 856 and the affiliates, subsidiaries, and service corporations
t her eof ((—and

) —Subject—to—the —directors—witten—approval——the —exclustve
agepts—of —an—at++ate—et—a—bank—that —+s—wheoty—evwned —by—the—bank
hol di ng conpany- t hat owns the bank));

(b) Any person doi ng busi ness under the consuner | oan act is exenpt
fromthis chapter only for that business conducted under the authority
and coverage of the consuner | oan act;

(c) An attorney licensed to practice law in this state who is not
principally engaged in the business of negotiating residential nortgage
| oans when such attorney renders services in the course of his or her
practice as an attorney;

(d) Any person doing any act under order of any court, except for
a person subject to an injunction to conply with any provision of this
chapter or any order of the director issued under this chapter;

(e) (( Ary—person—malking—or—acguring —a—restdental—rortgage toan

a N M aVa MAN
A v,

1)) Areal estate broker or sal esperson licensed by the state who
obtains financing for a real estate transaction involving a bona fide
sale of real estate in the performance of his or her duties as a real
estate broker and who receives only the customary real estate broker's
or sal esperson’'s conm ssion in connection with the transaction;

p. 5 SHB 1749. SL
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h)y)) (f) The United States of America, the state of Washington
any other state, and any Washington city, county, or other politica
subdi vi si on, and any agency, division, or corporate instrunmentality of
any of the entities in this subsection (1) ((()) (f); ((and

)) (gd) A real estate broker who provides only information
regarding rates, ternms, and lenders in connection with a CLI system
who receives a fee for providing such information, who conforns to all
rules of the director with respect to the providing of such service,
and who discloses on a form approved by the director that to obtain a
| oan the borrower nust deal directly with a nortgage broker or |ender.
However, a real estate broker shall not be exenpt if he or she does any
of the foll ow ng:

(i) Holds hinself or herself out as able to obtain a loan from a
| ender;

(i11) Accepts a loan application, or submts a |loan application to
a | ender;

(1i1) Accepts any deposit for third-party services or any | oan fees
froma borrower, whether such fees are paid before, upon, or after the
cl osing of the | oan;

(1v) Negotiates rates or terns with a |ender on behalf of a
borrower; or

(v) Provides the disclosure required by RCW 19. 146. 030(1) .

(h) Reqgistered nortgage |oan_ originators, or any individual
required to be reqgistered; and

(i) A manufactured or nodular hone retailer enployee who perforns
purely adm nistrative or_clerical tasks and_who_receives_only_ the
customary salary or conmi ssion fromthe enployer in connection with the
transacti on.

(2) ((Fhese—persons—and—their—loan—orginators—otherwse—exenpt
HHdeF—subsee%+en—£4}£e}——£g}——e#—€4}—e#—%h+s—see%+eﬂ—ﬂys%—eeﬁp#y—mk%h

Ph#eagh—19—%46—989——Phe—d+#ee%ep—has—aa%hepkpy—ke—kss&e—a—eease—aﬂd
destst—order—as—provided+n-—REW- 19146 220—and 19146227 —to—irpose

SHB 1749. SL p. 6
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£3))) Any person otherw se exenpted from the |icensing provisions
of this chapter may voluntarily submt an application to the director
for a nortgage broker's |icense. The director shall review such
application and may grant or deny licenses to such applicants upon the
same grounds and with the same fees as may be applicable to persons
required to be licensed under this chapter.

(a) Upon receipt of a license under this subsection, the Iicensee
is required to continue to maintain a valid license, is subject to al
provi sions of this chapter, and has no further right to cl ai mexenption
fromthe provisions of this chapter except as provided in (b) of this
subsecti on.

(b) Any licensee under this subsection who would otherw se be
exenpted fromthe requirenments of licensing by this section may apply
to the director for exenption fromlicensing. The director shall adopt
rules for review ng such applications and shall grant exenptions from
licensing to applications which are consistent with those rules and
consistent wth the other provisions of this chapter.

({ t4—The—director—may—exenpt—an—exclustve—agent—under—subsect-on
1) (a) of thi .  ded td I TINE . I : ZIVIR

di-reector—that—runs—to—the—benetit—of —the—state—and—any—persen—who
suffers—loss—by—reason—of —the—execlusive—agent—s—violatieon—of—thts
chapter—er—rules—adopted—under—this—chapter—))

Sec. 3. RCW19.146.0201 and 2006 ¢ 19 s 4 are each anended to read
as follows:

It is a violation of this chapter for a loan originator((;s)) or
nmortgage broker required to be licensed under this chapter((+——of
nortgage — broker — obherwse — exenpted — Hom— thi-s — ehapter —under — RCW
19-146-020(hH{e)—Fg)—or+(4))) to:

p. 7 SHB 1749. SL
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(1) Directly or indirectly enploy any schene, device, or artifice
to defraud or m sl ead borrowers or | enders or to defraud any person;

(2) Engage in any unfair or deceptive practice toward any person,;

(3) Obtain property by fraud or m srepresentati on;

(4) Solicit or enter into a contract with a borrower that provides
in substance that the nortgage broker nay earn a fee or comm ssion
through the nortgage broker's "best efforts”" to obtain a |oan even
t hough no loan is actually obtained for the borrower;

(5 Solicit, advertise, or enter into a contract for specific
interest rates, points, or other financing terns unless the terns are
actually available at the time of soliciting, advertising, or
contracting froma person exenpt fromlicensing under RCW19. 146. 020( 1)
(((—oe+—h)y)) (f) or a lender with whom the nortgage broker maintains
a witten correspondent or | oan broker agreenent under RCW19. 146. 040;

(6) Fai | to make di scl osures to | oan applicants and
noni nstitutional investors as required by RCW 19. 146. 030 and any ot her
applicable state or federal |aw,

(7) Make, in any manner, any false or deceptive statenent or
representation with regard to the rates, points, or other financing
ternms or conditions for a residential nortgage |oan or engage in bait
and switch adverti sing;

(8) Negligently nmake any fal se statenent or knowi ngly and willfully
make any om ssion of material fact in connection with any reports filed
by a nortgage broker or in connection with any investigation conducted
by the departnent;

(9) Make any paynent, directly or indirectly, to any appraiser of
a property, for the purposes of influencing the i ndependent judgnent of
the appraiser with respect to the value of the property;

(10) Advertise any rate of interest wthout conspicuously
di scl osi ng the annual percentage rate inplied by such rate of interest;

(11) Fail to conply with any requirenment of the truth-in-Iending
act, 15 U S.C. Sec. 1601 and Regulation Z, 12 CF.R Sec. 226; the real
estate settlenment procedures act, 12 U . S.C. Sec. 2601 and Regul ati on X,
24 C.F.R Sec. 3500; the equal credit opportunity act, 15 U S.C. Sec.
1691 and Regulation B, Sec. 202.9, 202.11, and 202.12; Title V,
Subtitle A of the financial nodernization act of 1999 (known as the
"Gramm Leach-Bliley act"), 12 U.S.C. Secs. 6801-6809; the federal trade
comm ssion's privacy rules, 16 CF. R Parts 313-314, nandated by the

SHB 1749. SL p. 8
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Gramm Leach-Bliley act; the hone nortgage disclosure act, 12 U S. C

Sec. 2801 et seqg. and Regulation C, hone nortgage disclosure; the
federal trade comm ssion act, 12 CF. R Part 203, 15 U S.C. Sec. 45(a);
the tel emarketing and consuner fraud and abuse act, 15 U S.C Secs

6101 to 6108; and the federal trade conm ssion tel ephone sales rule, 16
C.F.R Part 310, as these acts existed on January 1, 2007, or such
subsequent date as nmay be provided by the departnent by rule, in any
advertising of residential nortgage |oans, or any other applicable
nort gage broker or loan originator activities covered by the acts. The
departnment may adopt by rule requirenents that nortgage brokers and
| oan originators conply with other applicable federal statutes and
regulations in any advertising of residential nortgage |oans, or any
ot her nortgage broker or | oan originator activity;

(12) Fail to pay third-party providers no later than thirty days
after the recording of the | oan closing docunents or ninety days after
conpletion of the third-party service, whichever conmes first, unless
ot herwi se agreed or unless the third-party service provider has been
notified in witing that a bona fide dispute exists regarding the
performance or quality of the third-party service;

(13) Collect, charge, attenpt to collect or charge or use or
propose any agreenent purporting to collect or charge any fee
prohi bi ted by RCW19. 146. 030 or 19. 146. 070;

(14) (a) Except when conplying with (b) and (c) of this subsection
act as a loan originator in any transaction (i) in which the |oan
originator acts or has acted as a real estate broker or sal esperson or
(i1) in which another person doing business under the sane |icensed
real estate broker acts or has acted as a real estate broker or
sal esperson

(b) Prior to providing nortgage services to the borrower, a |oan
originator, in addition to other disclosures required by this chapter
and other |aws, shall provide to the borrower the followng witten
di scl osure:

THS IS TO AVE YOU NOTICE THAT I OR ONE OF MY ASSCOCI ATES
HAVE/ HAS ACTED AS A REAL ESTATE BROKER OR SALESPERSON
REPRESENTI NG THE BUYER/ SELLER IN THE SALE OF THI S PROPERTY TO
YOU. | AM ALSO A LOAN ORI G NATOR, AND WOULD LI KE TO PROVI DE
MORTGAGE SERVICES TO YOQU IN CONNECTION WTH YOUR LOAN TO
PURCHASE THE PROPERTY.

p. 9 SHB 1749. SL
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YOU ARE NOT REQURED TO USE ME AS A LOAN ORI G NATOR IN
CONNECTI ON W TH THI S TRANSACTI ON. YOU ARE FREE TO COVPARI SON
SHOP W TH OTHER MORTGAGE BROKERS AND LENDERS, AND TO SELECT ANY
MORTGACGE BROKER OR LENDER OF YOUR CHOOSI NG, and

(c) A real estate broker or salesperson |icensed under chapter
18.85 RCW who also acts as a nortgage broker shall carry on such
nor t gage broker business activities and shall maintain such person's
nort gage broker business records separate and apart from the real
estate broker activities conducted pursuant to chapter 18.85 RCW Such
activities shall be deened separate and apart even if they are
conducted at an office location with a conmmon entrance and mailing
address, so long as each business is clearly identified by a sign
visible to the public, each business is physically separated within the
office facility, and no deception of the public as to the separate
identities of the broker business firnms results. This subsection
(14)(c) shall not require a real estate broker or sal esperson |icensed
under chapter 18.85 RCWwho al so acts as a nortgage broker to maintain
a physical separation within the office facility for the conduct of its
real estate and nortgage broker activities where the director
determ nes that maintaining such physical separation would constitute
an undue financial hardship upon the nortgage broker and i s unnecessary
for the protection of the public; or

(15) Fail to conmply with any provision of RCW 19.146. 030 through
19. 146. 080 or any rul e adopted under those sections.

Sec. 4. RCW 19.146. 205 and 2006 ¢ 19 s 10 are each anended to read
as follows:

(1) Application for a nortgage broker license under this chapter
((shatkt)) nust be ((FHA—wit+ng)) nmade to_ the nationw de_nortgage
licensing_ system and_ reqgistry and in the form prescribed by the
di rector. The application shall contain at |east the follow ng
i nformati on:

(a) The nane, address, date of birth, and social security nunber of
the applicant, and any other nanmes, dates of birth, or social security
nunbers previously used by the applicant, unless waived by the
di rector;

(b) If the applicant is a partnership or association, the nane,
address, date of birth, and social security nunber of each genera

SHB 1749. SL p. 10
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partner or principal of the association, and any other nanes, dates of
birth, or social security nunbers previously used by the nenbers,
unl ess wai ved by the director;

(c) If the applicant is a corporation, the nane, address, date of
birth, and social security nunber of each officer, director, registered
agent, and each principal stockholder, and any other nanes, dates of
birth, or social security nunbers previously used by the officers,
directors, registered agents, and principal stockhol ders unl ess wai ved
by the director;

(d) The street address, county, and municipality where the
princi pal business officeis to be |ocated,

(e) The nane, address, date of birth, and social security nunber of
the applicant's designated broker, and any ot her nanes, dates of birth,
or social security nunbers previously used by the desi gnated broker and
a conplete set of the designated broker's fingerprints taken by an
aut hori zed | aw enforcenent officer; and

(f) Such other information regarding the applicant's or designated
broker's background, financial responsibility, experience, character,
and general fitness as the director may require by rule.

(2) As a part of or in connection with an application for any
license under this section, or periodically upon |license_renewal, the
applicant shall furnish information concerning his or her identity,
including fingerprints for subm ssion to the Washi ngton state patrol
the federal bureau of investigation, ((and)) the nationw de_nortgage
licensing system and registry, or any governnental agency or entity
authorized to receive this information for a state and national
crimnal history background check; personal history; experience;
busi ness record; purposes; and other pertinent facts, as the director
may reasonably require. As part of or in connection wth an
application for a license wunder this chapter, the director 1is
authorized to receive crimnal history record i nformation that includes
nonconviction data as defined in RCW 10.97.030. The departnent may
only dissem nate nonconviction data obtained under this section to
crimnal justice agencies. This section does not apply to financia
institutions regul ated under chapters 31.12 and 31.13 RCW and Titles
30, 32, and 33 RCW

(3) In_order to reduce the points of contact which the federa
bureau of investigation may have to maintain, the director nmay use the

p. 11 SHB 1749. SL
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nati onwi de nortgage licensing systemand reqi stry as a channel i ng agent
for requesting information from and distributing information to the

departnment of justice or any governnental agency.

(4) In order to reduce the points of contact which the director nmay
have to nmaintain, the director my use the nationw de nortgage
licensing systemand reqgistry as a channeling agent for requesting and
distributing information to_and_from any source so_directed by the
director.

(5) At the time of filing an application for a license under this
chapter, each applicant shall pay to the director through_ the
nati onwi de_nortgage_licensing_system and_reqistry the appropriate
application fee in an anmount determned by rule of the director in
accordance with RCW 43.24.086 to cover, but not exceed, the cost of
processing and reviewing the application. The director shall deposit
the noneys in the financial services regulation fund, unless the
consumer services account is created as a dedicated, nonappropriated
account, in which case the director shall deposit the noneys in the
consumer services account.

((64))) (6)(a) Except as provided in (b) of this subsection, each
applicant for a nortgage broker's license shall file and maintain a
surety bond, in an anount ((et—net—greaterthanrstxtythousand-doHlars
nor—less—than—twenty —theusand —delHars)) which the director deens
adequate to protect the public interest, executed by the applicant as
obligor and by a surety conpany authorized to do a surety business in
this state as surety. The bonding requirenent as established by the
director ((#ay)) shall take the formof a ((wrtHfermbendarmeunt—forall
L I ’ RPN I hedul bl shi

a)) range of bond ampbunts which shall vary according to the annua
( (average—nurber—oftoan—ortgiraters—of—a)) loan origination volune of
the |icensee. The bond shall run to the state of Wshington as
obligee, and shall run first to the benefit of the borrower and then to
the benefit of the state and any person or persons who suffer |oss by
reason of the applicant's or its loan originator's violation of any
provision of this chapter or rules adopted under this chapter. The
bond shall be conditioned that the obligor as licensee will faithfully
conformto and abide by this chapter and all rul es adopted under this
chapter, and shall reinburse all persons who suffer |oss by reason of
a violation of this chapter or rules adopted under this chapter.

SHB 1749. SL p. 12
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Borrowers shall be given priority over the state and other persons.
The state and other third parties shall be allowed to receive
di stribution pursuant to a valid claim against the remai nder of the
bond. In the case of clains nade by any person or entity who is not a
borrower, no final judgnment may be entered prior to one hundred eighty
days followwng the date the claim is filed. The bond shall be
conti nuous and may be canceled by the surety upon the surety giving
witten notice to the director of its intent to cancel the bond. The
cancellation shall be effective thirty days after the notice is
received by the director. Whether or not the bond is renewed,
continued, reinstated, reissued, or otherw se extended, replaced, or
nodi fied, including increases or decreases in the penal sum it shall
be consi dered one continuous obligation, and the surety upon the bond
shall not be liable in an aggregate or cunul ati ve anount exceedi ng the
penal sum set forth on the face of the bond. 1In no event shall the
penal sum or any portion thereof, at two or nore points in time be
added together in determning the surety's liability. The bond shall
not be liable for any penalties inposed on the |licensee, including, but
not limted to, any increased danages or attorneys' fees, or both

awar ded under RCW 19. 86. 090. The applicant may obtain the bond
directly from the surety or through a group bonding arrangenent
i nvol ving a professional organization conprised of nortgage brokers if
t he arrangenent provides at |east as nmuch coverage as i s required under
this subsection

(b) ((Subsection (4)y(b)y and {¢) of this section applies only to

direetor-—fHHte —wth—the —director —a—ecertificate —of — H——an
Hrevoecabletetter—of ecredit—or—such—othertnstrurent—as—approvedby
the—di+reetor—by—rule—drawn—n—faver—ef—the—director—for—an—anrount

egual—totheregured—hond—
e} —Betore —Janvary—1-—2004—+n—Heu—of —the —surety—bond —or
corpH-ance —w-th—{b)—of —this—subseection-—an—appHeant— —obtain

that—is—erganized—as—a—rutual-—ecorporation—for—the—sole—purpoese—eof-

: : e : Lai I : : A violati of

this—ehapter—An—appH-cant—may—oenby—substi-tute—coverage—under—thts
I : : I : F (a b} of thi I : e e
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di-rector— —wi-th —the —consent — of — the — i-asurance — comm-ssi-oner— —has

of—this—subseetion)) If the director determ nes that the bond required

in (a) of this subsection is not reasonably available, the director
shall waive the requirenents for such a bond. The nortgage_recovery
fund account is created in the custody of the state treasurer. The
director is authorized to charge fees to fund the account. All fees
charged under this section, except those retained by the director for
adm nistration of the fund, nust be deposited into the_ nortgage
recovery fund account. Expenditures fromthe account nay be used only
for the sane_purposes as the surety bond _as described in (a) of this
subsection. Only the director or the director's desi gnee nay authorize
expenditures from the account. The account is_subject to allotnent
procedures under chapter 43.88 RCW but an_appropriation is_not
required for expenditures. A person entitled to receive paynent from
the nortgage recovery fund may only receive reinbursenent after a court
of conpetent jurisdiction has determ ned the actual danmages caused by
the licensee. The director nay determne by rule the procedure for
recovery:; the amount each nortgage broker nust pay through the
nati onwi de nortgage licensing systemand reqistry for deposit_in the
nortgage_ recovery fund; and_the anpbunt necessary to_adm nister_ the
fund.

Sec. 5. RCW19. 146. 228 and 2006 ¢ 19 s 15 are each anended to read
as foll ows:

The director shall establish fees ((by—+ulei+n-accordance—wththe
policy established in RCW43.24.086 and fees shall be)) sufficient to
cover, but not exceed, the costs of admi nistering this chapter. These
fees may include:

(1) An annual assessnent paid by each Iicensee on or before a date
speci fied by rule;

(2) An investigation fee to cover the costs of any investigation of
t he books and records of a |licensee or other person subject to this
chapter; and

SHB 1749. SL p. 14
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(3) An application fee to cover the <costs of processing
applications made to the director under this chapter.

Mortgage brokers and loan originators shall not be charged
investigation fees for the processing of conplaints when the
i nvestigation determ nes that no violation of this chapter occurred or
when the nortgage broker or Jloan originator provides a renedy
satisfactory to the conplainant and the director and no order of the
director is issued. All noneys, fees, and penalties collected under
the authority of this chapter shall be deposited into the financial
services regulation fund, unless the consuner services account 1is
created as a dedicated, nonappropriated account, in which case al
nmoneys, fees, and penalties collected under this chapter shall be
deposited in the consuner services account.

Sec. 6. RCW 19.146.235 and 2006 ¢ 19 s 16 are each anended to read
as follows:

The director or a designee has authority to conduct investigations
and exam nations as provided in this section.

(1) For the purposes of investigating violations or conplaints
arising under this chapter, the director or his or her designee may
make an investigation of the operations of any nortgage broker or | oan
originator as often as necessary in order to carry out the purposes of
this chapter.

(2) Every nortgage broker shall nake available to the director or
a designee its books and records relating to its operations.

(a) For the purpose of exam nations, the director or his or her
desi gnee may have access to such books and records during nornal
business hours and interview the officers, pri nci pal s, | oan
originators, enployees, independent contractors, and agents of the
|l i censee concerning their business.

(b) For the purposes of investigating violations or conplaints
arising under this chapter, the director may at any tine, either
personally or by a designee, investigate the business, including but
not limted to the books, accounts, records, and files used therein, of
every licensee and of every person engaged in the business of nortgage
brokeri ng, whether such a person acts or clains to act under, or
wi thout the authority of, this chapter.

p. 15 SHB 1749. SL



© 00 N O Ol WDN P

W W W W W W W W WNDNDDNDDDNDNDNDNDNMDNMNNNMNMNMNPEPEPRPPRPPRPERPRPRPRPRERERERPR
0O N Ol WNPEFP O OOWwuNOD O P WNPEPEOOOWOOWwWNO O wDNDER.Oo

(c) The director or designated person may direct, subpoena, or
order the attendance of and exam ne under oath all persons whose
testinony may be required about the | oans or the business or subject
matter of any such examnation or investigation, and nay direct,
subpoena, or order such person to produce books, accounts, records,
files, and any ot her docunents the director or designated person deens
rel evant to the inquiry.

(3) ((cnee—during—the—HH+st—Hve—years—oef—H-ecensing——ineluding
branch—H-ecensing)) The director may visit, either personally or by
designee, the licensee's place or places of business to conduct an
exam nation. The scope of the examnation is limted to docunents and
informati on necessary to determne conpliance with this chapter and
attendant rules. 1|In general, the exam nation scope may i ncl ude:

(a) Areviewfor trust accounting conpliance;

(b) Loan file review to determ ne the nortgage broker's conpliance
with this chapter and applicable federal regulations covering the
busi ness of nortgage brokering and | endi ng;

(c) Interviews for the purpose of understanding business and
solicitation practices, transactional events, disclosure conpliance,
conplaint resolution, or determining specific conpliance with this
chapter and the attendant rules; and

(d) A review of general business books and records, including
enpl oyee records, for the purpose of determ ning specific conpliance
with this chapter and the attendant rules.

(4) The purpose of an exam nation is to nmake certain that |icensees
are conducting business in conpliance with the |[|aw. Ther ef or e,
protocols for exam nation findings and corrective action directed from
an exam nation nust be established by rule of the director. To
acconplish this purpose, these protocols nust include the foll ow ng:

(a) Areporting nechanismfromthe director to the |licensee;

(b) A process for clear notification of violations and an
opportunity for response by the |icensee; and

(c) The criteria by which the frequency of exam nations will be
det er m ned.

(5) If the examnation findings clearly identify the need to expand
the scope of the exam nation, the director or a designee, upon five
days' written notification to the |licensee wth an explanation of the
need, nmay:

SHB 1749. SL p. 16
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(a) Expand the examnation review to |ocations other than the
exam ned | ocation regardl ess of the nunber of years a | ocation has held
a license; or

(b) Expand the tinme period of the exam nation beyond the five-year
period of licensing, provided the expansion of tinme does not exceed a
date certainidentifiedin the witten notification in this subsection.

(6) The director or a designee nmay consider reports nade by
i ndependent certified professionals for the nortgage broker covering
the sane general subject matter as the exam nation. The director or a
desi gnee may i ncorporate all or part of the report in the report of the
exam nation

(7) The director may retain attorneys, accountants, or other
prof essional s and specialists as exam ners, auditors, or investigators
to conduct or assist in the conduct of exam nations or investigations.
The cost of these services for investigations only nust be billed in
accordance wth RCW19. 146. 228.

(8) The director may establish by rule travel costs for exam nation
of out-of-state entities.

(9)(a) No person subject to exam nation or investigation under this
chapter may know ngly wi t hhol d, abstract, renove, nutil ate, destroy, or
secrete any books, records, conputer records, or other information.

(b) A person who commts an act under (a) of this subsection is
guilty of a class B felony punishable under RCW 9A 20.021(1)(b) or
puni shable by a fine of not nore than twenty thousand dollars, or both.

NEW SECTION. Sec. 7. A newsectionis added to chapter 19.146 RCW
to read as foll ows:

(1) Each loan originator applicant shall conplete at |east twenty
hours of prelicensing education approved by the nationw de nortgage
licensing system and registry. The prelicensing education shal
include at l|east three hours of federal law and regulations; three
hours of ethics, which shall include instruction on fraud, consuner
protection, and fair lending issues; two hours of training related to
| endi ng standards for the nontraditional nortgage product narketpl ace;
and at |least two hours of training specifically related to Washi ngton
| aw.

(2) A loan originator applicant having successfully conpleted the
prelicensing education requirenents approved by the nati onw de nortgage

p. 17 SHB 1749. SL



©O© 00 N O Ol WDN P

e
= O

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

licensing systemand registry for any state shall be accepted as credit
towards conpletion of prelicensing education requirenents in this
state.

(3) This chapter does not preclude any prelicensing education
course, as approved by the nationw de nortgage |icensing system and
registry, that is provided by the enployer of the |oan originator
applicant or an entity which is affiliated with the applicant by an
agency contract, or any subsidiary or affiliate of such an enpl oyer or
entity. Prelicensing education may be offered either in a classroom
online, or by any other neans approved by the nationw de nortgage
I icensing systemand registry.

NEW SECTION. Sec. 8. A newsectionis added to chapter 19.146 RCW
to read as foll ows:

(1) To obtain a loan originator |icense, an individual nmust pass a
test devel oped by the nationw de nortgage |icensing systemand registry
and adm ni stered by a test provider approved by the nati onw de nortgage
i censing systemand registry based upon reasonabl e standards.

(2) An individual is not considered to have passed a test unless
the individual achieves a test score of not l|less than seventy-five
percent correct answers to questions.

(a) An individual may retake a test three consecutive tinmes with
each consecutive taking occurring at least thirty days after the
precedi ng test.

(b) After failing three consecutive tests, an individual nust wait
at | east six nonths before taking the test again.

(c) A licensed nortgage |l oan originator who fails to maintain a
valid license for a period of five years or |longer nust retake the
test, not taking into account any tinme during which that individual is
a regi stered nortgage | oan ori gi nat or.

(3) This section does not prohibit a test provider approved by the
nati onw de nortgage |icensing systemand registry from providing a test
at the location of the enployer of the | oan origi nator applicant or any
subsidiary or affiliate of the enployer of the applicant, or any entity
wi th which the applicant holds an exclusive arrangenent to conduct the
busi ness of a nortgage | oan originator.

SHB 1749. SL p. 18
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Sec. 9. RCW19.146.300 and 2006 ¢ 19 s 19 are each anended to read
as follows:

(1) Application for a loan originator l|icense under this chapter
((shall)) nust be ((iA—w-iting)) nmade_to_the_ nationw de_nortgage
licensing_ system and_ reqgistry and in the form prescribed by the
di rector. The application shall contain at |least the follow ng
i nformati on:

(a) The nane, address, date of birth, and social security nunber of
the | oan originator applicant, and any other nanes, dates of birth, or
social security nunbers previously wused by the 1loan originator
applicant, unless waived by the director; and

(b) Such other information regarding the loan originator
applicant's background, experience, character, and general fitness as
the director may require by rule.

(2)(@a) As part of or in connection with an application for any
license under this section, or periodically upon |license_renewal, the
| oan originator applicant shall furnish information concerning his or
her identity, including fingerprints for subm ssion to the Washi ngton
state patrol, the federal bureau of investigation, ((anrd)) the
nati onwi de nortgage licensing systemand registry, or any governnent al
agency or entity authorized to receive this information for a state and
nati onal crim nal hi story background check; per sonal hi st ory;
experi ence; business record; purposes; and other pertinent facts, as
the director may reasonably require. As part of or in connection with
an application for a license under this chapter, or periodically upon
license renewal, the director is authorized to receive crimnal history
record information that includes nonconviction data as defined in RCW
10. 97. 030. The departnent may only dissem nate nonconviction data
obt ai ned under this section to crimnal justice agencies. This section
does not apply to financial institutions regulated under chapters 31.12
and 31.13 RCWand Titles 30, 32, and 33 RCW

(b) In order_ to reduce the points_of contact_ which the federa
bureau of investigation may have to maintain, the director nmay use the
nati onw de nortgage licensing systemand registry as a channeli ng agent
for requesting information from and distributing information to_the
departnment of justice or any governnental agency.

(c) Inorder to reduce the points of contact which the director may
have to nmaintain, the director my use the nationw de nortgage
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licensing systemand reqgistry as a channeling agent for requesting and
distributing information to_and_from any source so_directed by the
director.

(d) As part of or in connection with an application for a license
under this section, the loan_originator applicant nmust furnish to the
nati onw de nortgage |licensing systemand reqistry personal history and
experience in_a formprescribed by the nationw de_nortgage licensing
system and reqgistry, including the subm ssion of authorization for the
nati onwi de nortgage licensing system and reqgistry and the director to
obt ai n:

(i) An independent credit report obtained froma consuner reporting
agency described in section 603(p) of the federal fair credit reporting
act; and

(ii) Infornmation related to any admnistrative, civil, or crimnal
findings by any governnental jurisdiction.

(3) At the time of filing an application for a license under this
chapter, each |l oan originator applicant shall pay to the director the
appropriate application fee in an anount determned by rule of the
director in accordance with RCW 19.146.228 to cover the cost of
processing and reviewing the application. The director shall deposit
the noneys in the financial services regulation fund.

(4) The director nust establish by rule procedures for accepting
and processing i nconpl ete applications.

Sec. 10. RCW19.146.310 and 2006 ¢ 19 s 20 are each anended to
read as foll ows:

(1) The director shall issue and deliver a |l oan originator |icense
if, after investigation, the director makes the foll ow ng findings:

(a) The loan originator applicant has paid the required license
f ees;

(b) The | oan originator applicant has net the requirenents of RCW
19. 146. 300;

(c) The |l oan originator applicant has ((net)) never had a license
i ssued under this chapter or any simlar state statute ((suspended—-or))
revoked ({(within five years of the filing of the present application))
except that, for the purposes of this subsection, a subsequent forma
vacation of a revocation is not a revocation;
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(d)() The loan originator applicant has not been convicted of a
gross m sdeneanor involving dishonesty or financial msconduct or ((&a
feleny)) has not been convicted of, or pled gquilty or nolo contendere
to, a felony in a donestic, foreign, or mlitary court within seven
years of the filing of the present application; and

(ii) The loan originator applicant has not been_convicted of, or
pled quilty or nolo contendere to, a felony in a donestic, foreign, or
mlitary court at any tine preceding the date of application if the
felony involved an act of fraud, dishonesty, breach of trust, or noney
| aunderi ng;

(e) The loan originator applicant has passed a witten exam nation
whose content shall be established by rule of the director;

(f) The loan originator applicant has not been found to be in
viol ation of this chapter or rules;

(g0 The loan originator applicant has denonstrated financial
responsibility, character, and general fitness such as to conmand the
confidence of the comunity and to warrant a belief that the business
wll be operated honestly and fairly within the purposes of this
chapter. For the purposes of this section, an_ applicant has not
denonstrated financial responsibility when the applicant shows
disregard in_ the nanagenent of his or_ her_ financial condition. A
determ nation that an individual has shown disregard in the nmanagenent
of his or her financial condition may include, but is not limted to,

an_assessnent of: Current outstandi ng judgnents, except judgnents
solely as a result of nedical expenses; current outstanding tax liens
or other governnent liens and filings; foreclosures within the | ast

three years; or a pattern_of seriously delinquent accounts within the
past three years; and

(h) The loan originator |icensee has conpl eted, during the cal endar
year preceding a |icensee's annual |icense renewal date, a m ni num of
eight hours_of continuing education as established by rule of the
di rector. ( ( Fhe — dhrector —shal —establbi-sh —standards —a—rube —for

p. 21 SHB 1749. SL



© 00 N O Ol WDN P

NNNNNNRRRPRPRRRRRRR
g A W NP O O 0o ~NO U WD P O

26
27
28
29
30
31
32
33
34
35
36
37

(2) If the director does not find the conditions of subsection (1)
of this section have been net, the director shall not issue the |oan
originator |icense. The director shall notify the |oan originator
applicant of the denial and return to the | oan originator applicant any
remai ning portion of the license fee that exceeds the departnent's
actual cost to investigate the |license.

(3) The director shall issue a new | oan originator |icense under
this chapter to any licensee that has a valid license and is otherw se
in conpliance with this chapter.

(4) A loan originator |license issued under this section expires on
the date one year fromthe date of issuance which, for |icense renewa
purposes, is also the renewal date. The director shall establish rul es

regarding the loan originator license renewal process created under
this chapter.

(5 A loan originator licensee my surrender a |icense by
delivering to the director witten notice of surrender, but the
surrender does not affect the loan originator |icensee's civil or
crimnal liability or any adm nistrative actions arising fromacts or

om ssions occurring before such surrender.

(6) To prevent undue delay in the issuance of a | oan originator
license and to facilitate the business of a loan originator, an interim
| oan originator license with a fixed date of expiration may be issued
when the director determ nes that the | oan origi nator has substantially
fulfilled the requirenents for |oan originator |icensing as defined by
rule.

NEW SECTION. Sec. 11. A new section is added to chapter 19.146
RCWto read as foll ows:

(1) Alicensed nortgage | oan originator nmust conplete a m ni num of
ei ght hours of continuing education, eight of which is approved by the
nati onw de nortgage |icensing systemand registry which nust include at
| east three hours of federal |aw and regul ati ons; two hours of ethics,
whi ch nust include instruction on fraud, consuner protection, and fair
| endi ng issues; and two hours of training related to | endi ng standards
for the nontraditional nortgage product marketplace. Additionally, the
director may require at |east one hour of continuing education on
Washington law provided by and admnistered through an approved
provi der.
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(2) The nationwi de nortgage licensing system and registry nust
review and approve continuing education courses. Review and approva
of a continuing education course nust include review and approval of
t he course provider.

(3) Alicensed nortgage | oan originator may only receive credit for
a continuing education course in the year in which the course is taken,
and may not take the same approved course in the sane or successive
years to neet the annual requirenents for continuing education.

(4) A licensed nortgage | oan originator who is an instructor of an
approved continuing education course may receive credit for the
licensed nortgage loan originator's own annual continuing education
requi renent at the rate of two hours credit for every one hour taught.

(5 A person having successfully conpleted the education
requi rements approved by the nationw de nortgage |icensing system and
registry for any state nust have their credits accepted as credit
t owar ds conpl etion of continuing education requirenents in this state.

(6) This section does not preclude any education course, as
approved by the nati onwi de nortgage |icensing system and registry, that
is provided by the enployer of the nortgage |oan originator or an
entity which is affiliated with the nortgage loan originator by an
agency contract, or any subsidiary or affiliate of such enployer or
entity. Continuing education may be offered either in a classroom
online, or by any other neans approved by the nationw de nortgage
[ icensing systemand registry.

NEW SECTION. Sec. 12. A new section is added to chapter 19.146
RCWto read as foll ows:

The director shall establish a process whereby nortgage | oan
originators may challenge information entered into the nationw de
nortgage |licensing systemand registry by the director.

NEW SECTION. Sec. 13. A new section is added to chapter 19.146
RCWto read as foll ows:
For the purposes of inplenenting an orderly and efficient |icensing

process, the director may establish licensing rules and interim
procedures for |icensing and acceptance of applications. For
previously registered or licensed individuals, the director my

establish expedited review and |icensing procedures.
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NEW SECTION. Sec. 14. A new section is added to chapter 31.04 RCW
to read as foll ows:

An individual defined as a nortgage |oan originator shall not
engage in the business of a nortgage |oan originator wthout first
obtaining and maintaining annually a license under this act. Each
licensed nortgage |loan originator nust register with and maintain a
valid unique identifier issued by the nationw de nortgage |icensing
system and registry.

NEW SECTION. Sec. 15. A new section is added to chapter 19.146
RCWto read as foll ows:

(1) Except as otherw se provided in section 1512 of the S.A F. E.
act, the requirenents under any federal |aw or chapter 42.56 RCW
regarding the privacy or confidentiality of any information or materi al
provided to the nationw de nortgage |licensing systemand registry, and
any privilege arising under federal or state law, including the rules
of any federal or state court, wth respect to that information or
material, continues to apply to the infornmation or material after the
information or material has been disclosed to the nationw de nortgage
licensing systemand registry. Information and material may be shared
with all state and federal regulatory officials with nortgage i ndustry
oversight authority without the loss of privilege or the |oss of
confidentiality protections provided by federal |aw or state | aw.

(2) For the purposes under subsection (1) of this section, the
director is authorized to enter agreenments or sharing arrangenents with
ot her governnental agencies, the conference of state bank supervisors,
the Anmerican association of residential nortgage regulators, or other
associ ations representing governnental agencies as established by rule,
regul ation, or order of the director.

(3) Information or material that is subject to a privilege or
confidentiality under subsection (1) of this section is not subject to:

(a) D sclosure under any federal or state |law governing the
di sclosure to the public of information held by an officer or an agency
of the federal governnent or the respective state; or

(b) Subpoena or discovery, or admssion into evidence, in any
private civil action or adm nistrative process unless, with respect to
any privilege held by the nationw de nortgage |icensing system and
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registry with respect to that information or material, the person to
whom the information or material pertains waives, in whole or in part,
in the discretion of that person, that privilege.

(4) Chapter 42.56 RCWrelating to the disclosure of confidential
supervisory information or any information or mnmaterial described in
subsection (1) of this section that is inconsistent with subsection (1)
of this section is superseded by the requirenents of this section.

(5) This section does not apply to the information or material
relating to the enploynent history of, and publicly adjudicated
di sci plinary and enforcenent actions against, nortgage | oan originators
that is included in the nationwide nortgage |icensing system and
registry for access by the public.

NEW SECTION. Sec. 16. A new section is added to chapter 19.146
RCWto read as foll ows:

In order to fulfill the purposes of this act, the director is
aut hori zed to establish relationships or contracts with the nationw de
nortgage |licensing systemand registry or other entities designated by
the nationwi de nortgage |icensing system and registry to collect and
mai ntai n records and process transaction fees or other fees related to
| i censees or other persons subject to this chapter.

NEW SECTION. Sec. 17. A new section is added to chapter 19.146
RCWto read as foll ows:

Each nortgage broker |licensee shall submt to the nationw de
nortgage |icensing systemand registry reports of condition, which nust
be in the form and nust contain the information as the nationw de
nortgage |icensing systemand registry may require.

NEW SECTION. Sec. 18. A new section is added to chapter 19.146
RCWto read as foll ows:

The director is authorized to regularly report violations of this
act, as well as enforcenent actions and other relevant information, to
t he nati onwi de nortgage |icensing systemand registry.

NEW SECTION. Sec. 19. (1) In order to facilitate an orderly
transition to licensing and mnimze disruption in the nortgage
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mar ket pl ace, sections 4, 6 through 9, 11, 12, 14, and 17 are effective
January 1, 2010.

(2) In order to facilitate an orderly transition to |licensing and
mnimze disruption in the nortgage marketplace, nortgage | oan
originators who were previously exenpt as exclusive agents under RCW
19. 146.020(1)(a)(ii) must obtain a nortgage |oan originator |icense
under this chapter before July 1, 2010.

NEW SECTION. Sec. 20. The director of financial institutions or
the director's designee nay take the actions necessary to ensure this
act is inplenented on July 1, 2010.

Passed by the House April 18, 20009.

Passed by the Senate March 31, 2009.

Approved by the Governor May 18, 20009.

Filed in Ofice of Secretary of State May 20, 20009.
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