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SECOND SUBSTI TUTE HOUSE BI LL 1938

Passed Legislature - 2009 Regul ar Session
State of WAshi ngton 61lst Legislature 2009 Regul ar Session

By House Health & Human Services Appropriations (originally sponsored
by Representatives Roberts, Kagi, Angel, Wilsh, Dunshee, Pettigrew,
G een, Goodman, Hal er, and Kenney)

READ FI RST TI ME 03/ 02/ 09.

AN ACT Relating to children's interests in maintaining postadoption
contact with their siblings; anmending RCW 26.33.295 and 26.33.190;
reenacting and anending RCW 13.34.136; and adding new sections to
chapter 26.33 RCW

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 26.33 RCW
to read as foll ows:

The legislature finds that the inportance of children's
relationships with their siblings is well recognized in law and
science. The bonds between siblings are often irreplaceable, |eading
sone experts to believe that sibling relationships can be |onger
| asting and nore influential than any other over a person's lifetine.
For children who have been renoved from hone due to abuse or negl ect,
t hese bonds are often nmuch stronger because siblings have | earned early
t he i nportance of dependi ng on one another and cooperating in order to
cope with their common problens. The legislature further finds that
when children are in the foster care system they typically have sonme
degree of contact or visitation with their siblings even when they are
not living together. The legislature finds, however, that when one or
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more of the siblings is adopted fromfoster care, these rel ationships
may be severed conpletely if an open adoption agreenent fails to attend
to the needs of the siblings for continuing postadoption contact. The
| egislature intends to pronote a greater focus, in permanency planning
and adoption proceedings, on the interests of siblings separated by
adoptive placenents and to encourage the inclusion in adoption
agreenents of provisions to support ongoing postadoption contact
bet ween si bl i ngs.

NEW SECTION. Sec. 2. A new section is added to chapter 26.33 RCW
to read as foll ows:

The court, in reviewng and approving an agreenment under RCW
26.33.295 for the adoption of a child fromfoster care, shall encourage
the adoptive parents, birth parents, foster parents, ki nshi p
caregivers, and the departnent or other supervising agency to seriously
consider the long-term benefits to the child adoptee and siblings of
the child adoptee of providing for and facilitating continuing
post adopti on contact between siblings. To the extent feasible, and
when in the best interests of the child adoptee and siblings of the
child adoptee, contact between the siblings should be frequent and of
a simlar nature as that which existed prior to the adoption. If the
child adoptee or known siblings of the child adoptee are represented by
an attorney or guardian ad litemin a proceedi ng under this chapter or
in any other child custody proceeding, the court shall inquire of each
attorney and guardian ad litem regarding the potential benefits of
continuing contact between the siblings and the potential detrinments of
severing contact.

Sec. 3. RCW 26.33.295 and 1990 c 285 s 4 are each anended to read
as follows:

(1) Nothing in this chapter shall be construed to prohibit the
parties to a proceeding under this chapter from entering into
agreenents regarding communication with or contact between child
adopt ees, adoptive parents, siblings of child adoptees, and a birth
parent or parents.

(2) Agreenents regarding conmmunication with or contact between
child adoptees, adoptive parents, siblings of child adoptees, and a
birth parent or parents shall not be legally enforceable unless the
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ternms of the agreenent are set forth in a witten court order entered
in accordance with the provisions of this section. The court shall not
enter a proposed order wunless the ternms of such order have been
approved in witing by the prospective adoptive parents, any birth
parent whose parental rights have not previously been term nated, and,
if the child ((+s)) or siblings of the child are in the custody of the
departnment or a licensed child-placing agency, a representative of the
departnment or child-placing agency. |If the child is represented by an
attorney or guardian ad litemin a proceeding under this chapter or in
any other child-custody proceeding, the terns of the proposed order
al so nust be approved in witing by the child' s representative. An
agreenent under this section need not disclose the identity of the
parties to be legally enforceable. The court shall not enter a
proposed order unless the court finds that the conmunication or contact
((between)) with the child adoptee, ((t+he—-adoptiveparents—and—abirth

parent—or—parents)) as agreed upon and as set forth in the proposed
order, would be in the child adoptee's best interests.

(3) Failure to conply with the terns of an agreed order regarding
communi cation or contact that has been entered by the court pursuant to
this section shall not be grounds for setting aside an adoption decree
or revocation of a witten consent to an adoption after that consent
has been approved by the court as provided in this chapter.

(4) An agreed order entered pursuant to this section my be
enforced by a civil action and the prevailing party in that action my
be awarded, as part of the costs of the action, a reasonable anount to
be fixed by the court as attorneys' fees. The court shall not nodify
an agreed order wunder this section wunless it finds that the
nmodi fication is necessary to serve the best interests of the child
adoptee, and that: (a) The nodification is agreed to by the adoptive
parent and the birth parent or parents; or (b) exceptiona
circunstances have arisen since the agreed order was entered that
justify nodification of the order

(5) This section does not require the department or other
supervising_ agency to_agree_to_any_ specific_ provisions_ in_an_open
adoption agreenent and_ does not create _a_ new obligation for the
departnment to provide supervision or transportation for visits between
siblings separated by adoption fromfoster care.

p. 3 2SHB 1938. SL
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Sec. 4. RCW 26.33.190 and 2007 ¢ 387 s 2 are each anended to read
as follows:

(1) Any person may at any tine request an agency, the departnent,
an individual approved by the court, or a qualified salaried court
enpl oyee to prepare a preplacenent report. A certificate signed under
penalty of perjury by the person preparing the report specifying his or
her qualifications as required in this chapter shall be attached to or
filed wwth each preplacenent report and shall include a statenent of
training or experience that qualifies the person preparing the report
to discuss relevant adoption issues. A person may have nore than one
prepl acenent report prepared. Al preplacenent reports shall be filed
with the court in which the petition for adoptionis filed.

(2) The preplacenment report shall be a witten docunent setting
forth all relevant information relating to the fitness of the person
requesting the report as an adoptive parent. The report shall be based

on a study which shall include an investigation of the hone
environment, famly life, health, facilities, and resources of the
person requesting the report. The report shall include a |list of the

sources of information on which the report is based. The report shal
i nclude a recommendation as to the fitness of the person requesting the
report to be an adoptive parent. The report shall also verify that the
follow ng i ssues were di scussed with the prospective adoptive parents:

(a) The concept of adoption as a |lifelong devel opnental process and
comm t nent ;

(b) The potential for the child to have feelings of identity
confusion and | oss regardi ng separation fromthe birth parents;

(c) Lf applicable, the relevance of the child's relationship with
siblings and the potential benefit to the child of providing for_ a
continuing relationship and_ contact between the child and_known
si blings;

(d) Disclosure of the fact of adoption to the child;

((€))) (e) The child's possible questions about birth parents and
relatives; and

(((e))) () The relevance of the child' s racial, ethnic, and
cul tural heritage.

(3) Al preplacenent reports shall include a background check of
any conviction records, pending charges, or disciplinary board fina
deci si ons of prospective adoptive parents. The background check shal

2SHB 1938. SL p. 4
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i ncl ude an exam nation of state and national crimnal identification
data provided by the Washington state patrol crimnal identification
systemincluding, but not limted to, a fingerprint-based background
check of national crinme information databases for any person being

investigated. It shall also include a review of any child abuse and
neglect history of any adult living in the prospective adoptive
parents' honme. The background check of the child abuse and negl ect
history shall include a review of the <child abuse and neglect

registries of all states in which the prospective adoptive parents or
any other adult living in the honme have lived during the five years
precedi ng the date of the preplacenent report.

(4) An agency, the departnent, or a court approved i ndividual nay
charge a reasonabl e fee based on the tinme spent in conducting the study
and preparing the preplacenent report. The court may set a reasonable
fee for conducting the study and preparing the report when a court
enpl oyee has prepared the report. An agency, the departnent, a court
approved individual, or the court may reduce or waive the fee if the
financial condition of the person requesting the report so warrants.
An agency's, the departnent's, or court approved individual's, fee is
subject to review by the court upon request of the person requesting
the report.

(5) The person requesting the report shall designate to the agency,
the departnent, the court approved individual, or the court in witing
the county in which the preplacenent report is to be filed. If the
person requesting the report has not filed a petition for adoption, the
report shall be indexed in the nane of the person requesting the report
and a cause nunber shall be assigned. A fee shall not be charged for
filing the report. The applicable filing fee may be charged at the
time a petition governed by this chapter is filed. Any subsequent
prepl acenent reports shall be filed together with the original report.

(6) A copy of the conpl eted preplacenent report shall be delivered
to the person requesting the report.

(7) A person nmay request that a report not be conpleted. A
reasonabl e fee may be charged for the val ue of work done.

Sec. 5. RCW 13. 34. 136 and 2008 ¢ 267 s 3 and 2008 ¢ 152 s 2 are

each reenacted and anended to read as foll ows:
(1) Whenever a child is ordered renoved fromthe hone, a permanency
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plan shall be developed no later than sixty days from the tine the
supervi sing agency assunes responsibility for providing services,
including placing the child, or at the tine of a hearing under RCW

13. 34. 130, whichever occurs first. The pernmanency planning process
continues until a permanency planning goal is achieved or dependency is
di sm ssed. The planning process shall include reasonable efforts to

return the child to the parent's hone.

(2) The agency supervising the dependency shall submt a witten
permanency plan to all parties and the court not less than fourteen
days prior to the schedul ed hearing. Responsive reports of parties not
in agreenent with the supervising agency's proposed permanency plan
must be provided to the supervising agency, all other parties, and the
court at | east seven days prior to the hearing.

The permanency pl an shall incl ude:

(a) A permanency plan of care that shall identify one of the
followng outcones as a primary goal and nmay identify additional
outcones as alternative goals: Return of the child to the hone of the
child' s parent, guardian, or |egal custodian; adoption; guardianship;
permanent | egal custody; long-termrelative or foster care, until the
child is age eighteen, with a witten agreenent between the parties and
the care provider; successful conpletion of a responsible living skills
program or independent living, if appropriate and if the child is age
sixteen or older. The departnent shall not discharge a child to an
i ndependent living situation before the child is eighteen years of age
unl ess the child becones emanci pat ed pursuant to chapter 13.64 RCW

(b) Unless the court has ordered, pursuant to RCW 13.34.130(5),
that a termnation petition be filed, a specific plan as to where the
child will be placed, what steps will be taken to return the child
home, what steps the agency will take to pronote existing appropriate
sibling relationships and/or facilitate placenent together or contact
in accordance with the best interests of each child, and what actions
the agency will take to maintain parent-child ties. All aspects of the
pl an shall include the goal of achieving permanence for the child.

(i) The agency plan shall specify what services the parents will be
offered to enable themto resune custody, what requirenents the parents
must neet to resunme custody, and a tinme limt for each service plan and
parental requirenent.

2SHB 1938. SL p. 6
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(1i) Visitationis the right of the famly, including the child and
the parent, in cases in which visitation is in the best interest of the
chil d. Early, consistent, and frequent visitation is crucial for
mai ntaining parent-child relationships and neking it possible for
parents and children to safely reunify. The agency shall encourage the
maxi mum parent and child and sibling contact possible, when it is in
the best interest of the child, including regular visitation and
participation by the parents in the care of the child while the child
is in placenent. Visitation shall not be limted as a sanction for a
parent's failure to conply with court orders or services where the
heal th, safety, or welfare of the child is not at risk as a result of
the visitation. Visitation may be limted or denied only if the court
determ nes that such limtation or denial is necessary to protect the
child' s health, safety, or welfare. The court and the agency should
rely upon community resources, relatives, foster parents, and other
appropriate persons to provide transportation and supervision for
visitation to the extent that such resources are available, and
appropriate, and the child' s safety woul d not be conprom sed.

(tit) A child shall be placed as close to the child' s hone as
possi bl e, preferably in the child s own nei ghborhood, unless the court
finds that placenent at a greater distance is necessary to pronote the
child s or parents' well -being.

(tv) The plan shall state whether both in-state and, where
appropriate, out-of-state placenent options have been considered by the
depart nent.

(v) Unless it is not in the best interests of the child, whenever
practical, the plan should ensure the child remains enrolled in the
school the child was attending at the tine the child entered foster
care.

(vi) The agency charged with supervising a child in placenent shal
provide all reasonable services that are available wthin the agency,
or within the community, or those services which the departnent has
exi sting contracts to purchase. It shall report to the court if it is
unabl e to provide such services; and

(c) If the court has ordered, pursuant to RCW13.34.130(5), that a
termnation petition be filed, a specific plan as to where the child
will be placed, what steps will be taken to achi eve permanency for the
child, services to be offered or provided to the child, and, if

p. 7 2SHB 1938. SL
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visitation wuld be in the best interests of the child, a
recommendation to the court regarding visitation between parent and
child pending a fact-finding hearing on the term nation petition. The
agency shall not be required to develop a plan of services for the
parents or provide services to the parents if the court orders a
termnation petition be filed. However, reasonable efforts to ensure
visitation and contact between siblings shall be nmade unless there is
reasonabl e cause to believe the best interests of the child or siblings
woul d be j eopardi zed.

(3) Permanency planning goals should be achieved at the earliest
possi ble date. |If the child has been in out-of-honme care for fifteen
of the nost recent twenty-two nonths, the court shall require the
departnment to file a petition seeking term nation of parental rights in
accordance with RCW 13.34.145(3)(b)(vi). In cases where parental
rights have been termnated, the child is legally free for adoption
and adoption has been identified as the primary permanency planning
goal, it shall be a goal to conplete the adoption within six nonths
following entry of the term nation order.

(4) If the court determnes that the continuation of reasonable
efforts to prevent or elimnate the need to renpove the child fromhis
or her home or to safely return the child home should not be part of
t he permanency plan of care for the child, reasonable efforts shall be
made to place the child in a tinmely manner and to conpl ete whatever
steps are necessary to finalize the permanent placenent of the child.

(5) The identified outcomes and goals of the permanency plan may
change over tine based upon the circunstances of the particul ar case.

(6) The court shall consider the child's relationships with the
child's siblings in accordance with RCW 13.34.130(3). \Whenever_ the
permanency plan for a child is adoption, the court shall encourage the
prospective adoptive parents, birth parents, foster parents, kinship
caregivers, and the departnent or other supervising agency to seriously
consider the long-term benefits to the child adoptee and his or her
siblings_of providing for_ and_ facilitating continuing_postadoption
contact between the siblings. To the extent that it is feasible, and
when it is in the best interests of the child adoptee and his_or her
siblings, contact_ between_ the siblings should be frequent and of a
simlar nature as that which existed prior to the adoption. If the
child adoptee or his or her siblings are represented by an attorney or

2SHB 1938. SL p. 8
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guardian ad litemin a proceeding under this chapter or in any other
child custody proceeding, the court shall inquire of each attorney and
guardian_ad_litem regarding the_ potential benefits of continuing
contact between the siblings and the potential detrinents of severing
contact. This section_does not require the departnent of social and
health services _or other supervising agency to agree to any specific
provisions in_an_open_adoption agreenent and does not create a new
obligation for the departnent to provide supervision or transportation
for visits between siblings separated by adoption fromfoster care.

(7) For purposes related to pernmanency pl anni ng:

(a) "Guardianship" neans a dependency guardianship or a |egal
guardi anship pursuant to chapter 11.88 RCW or equivalent |aws of
another state or a federally recognized Indian tribe.

(b) "Permanent custody order"™ nmeans a custody order entered
pursuant to chapter 26.10 RCW

(c) "Permanent |egal custody” neans |egal custody pursuant to
chapter 26.10 RCWor equivalent |laws of another state or a federally
recogni zed I ndian tribe.

Passed by the House March 9, 2009.

Passed by the Senate April 15, 2009.

Approved by the Governor April 25, 2009.

Filed in Ofice of Secretary of State April 27, 2009.
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