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ENGROSSED SUBSTI TUTE HOUSE BI LL 2075

Passed Legislature - 2009 Regul ar Sessi on
State of WAshi ngton 61st Legislature 2009 Regul ar Session
By House Finance (originally sponsored by Representative Hunter)

READ FI RST TI ME 03/ 02/ 09.

AN ACT Relating to the excise taxation of certain products and
services provided or furnished electronically; anmendi ng RCW 82. 04. 190,
82.08.010, 82.12.010, 82.12.020, 82.04.060, 82.04.070, 82.04.110,
82.04.120, 82.04.2907, 82.04.297, 82.04.363, 82.04.4282, 82.04.470,
82. 04. 480, 82. 04. 065, 82. 08. 02525, 82. 08. 0253, 82. 08. 02535,
82. 08. 02537, 82. 08. 0256, 82. 08. 02565, 82. 08. 0257, 82.08. 0273,
82. 08. 805, 82.08.995, 82.12.0251, 82.12.02525, 82.12.0255, 82.12.0257,
82.12. 0258, 82.12. 0259, 82.12. 0315, 82.12. 02595, 82.12. 0272,
82.12.0284, 82.12.0345, 82.12.0347, 82.12.805, 82.12.860, 82.12.995,
82.32.730, 82.08.195, 35.21.717, 48.14.080, 82.02.020, 82.04.44525,
82.08. 040, 82.08.130, 82.12.035, 82.12.040, 82.14.465, 82.16.010,
82.32. 020, and 82. 32.023; reenacting and anmendi ng RCW 82. 04. 050; addi ng
new sections to chapter 82.04 RCW addi ng new sections to chapter 82.08
RCW addi ng new sections to chapter 82.12 RCW addi ng a new section to
chapter 82.14 RCW adding a new section to chapter 82.32 RCW creating
new sections; and repealing RCW82. 08. 705 and 82.12. 705.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

"PART |
BACKGROUND AND FI NDI NGS

p. 1 ESHB 2075. SL
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NEW SECTI ON. Sec. 101. (1) In 2007, the legislature directed the
departnment of revenue (departnent) to conduct a study of the taxation
of electronically delivered products (digital products). |In conducting
the study, the departnent was assisted by a commttee conprised of
| egi sl ators, academ cs, and individuals representing different segnents
of government and industry (the "study conmttee").

(2) At the conclusion of the study, the departnent issued its final
report Decenber 5, 2008. The final report noted that any
recommendations to the |l egislature should pronote the foll ow ng goals:
(a) Sinplicity and fairness; (b) conformty with the streamined sal es
and use tax agreenent; (c) neutrality regardl ess of industry, content,
and delivery nethod while taking the purchaser's underlying property
rights into account; (d) consideration given to the revenue inpact of
potential changes to the tax base; (e) consideration given to the
i npact caused by the pyram ding of business inputs; (f) maintaining or
enhanci ng the conpetitiveness of businesses | ocated in Washi ngton; and
(g) maintaining certainty, consistency, durability, and equity despite
changes in technol ogy and busi ness nodel s.

(3) Wile the departnent's final report did not contain
recommendations for the |l egislature, the report's concl usion notes that
the study commttee found that Ilegislation inplenmenting digital
products tax policy is necessary in 2009 to: (a) Protect the sales and
use tax base; (b) establish certainty in our tax code; (c) maintain
conformty with the streanmlined sales and use tax agreenent; and (d)
encour age econom ¢ devel opnent.

(4) This act is the outgrowh of the work of the departnent and the
study commttee. The purpose of this act is to inplenent those
findings of the study conmttee noted in subsection (3) of this
section. This act also takes into account the goals noted in
subsection (2) of this section. Moreover, this act contains specific
provisions to: (a) Provide protections for taxpayers who failed to pay
or collect tax on digital products for periods before the effective
date of this act; and (b) pronote the | ocation of server farns and data
centers in this state by preventing the departnent from considering a
person's ownership of, or rights in, digital goods or digital codes
residing on servers located in this state in determ ning whether the
person has nexus with this state for purposes of the taxes inposed in
Title 82 RCW

ESHB 2075. SL p. 2
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PART 11|
Dl G TAL PRODUCTS DEFI NI TI ONS

NEW SECTION. Sec. 201. A new section is added to chapter 82.04
RCW to be codified between RCW 82.04.010 and 82.04.220 to read as
fol |l ows:

(1) "Digital audio works" means works that result fromthe fixation
of a series of nusical, spoken, or other sounds, including ringtones.

(2) "Digital audio-visual works" neans a series of related i mges
whi ch, when shown in succession, inpart an inpression of notion,
t oget her with acconpanyi ng sounds, if any.

(3) "Digital books" nmeans works that are generally recognized in
the ordi nary and usual sense as books.

(4) "Digital code" nmeans a code that provides a purchaser with the
right to obtain one or nore digital products, if all of the digita
products to be obtained through the use of the code have the sane sal es

and use tax treatnent. "Digital code" does not include a code that
represents a stored nonetary value that is deducted froma total as it
is used by the purchaser. "Digital code" also does not include a code

that represents a redeemable card, gift card, or gift certificate that
entitles the holder to select digital products of an indicated cash
value. A digital code may be obtained by any neans, including e-nail
or by tangi bl e neans regardl ess of its designation as song code, video
code, book code, or sone other term

(5)(a) "Digital automated service," except as provided in (b) of
this subsection (5), nmeans any service transferred electronically that
uses one or nore software applications.

(b) "Digital automated service" does not include:

(i) Any service that primarily involves the application of human
effort, and the human effort originated after the custoner requested
t he service;

(1i) The loaning or transferring of noney or the purchase, sale, or
transfer of financial instrunents. For purposes of this subsection
(5)(b)(ii), "financial instruments” include cash, accounts receivable
and payabl e, | oans and notes receivabl e and payabl e, debt securities,
equity securities, as well as derivative contracts such as forward
contracts, swap contracts, and options;

(1i1) D spensing cash or other physical itens froma nmachine;

(1v) Paynment processing services;

p. 3 ESHB 2075. SL
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(v) Parinmutuel wagering and handi cappi ng contests as authorized by
chapter 67.16 RCW

(vi) Tel ecommunications services and ancillary services as those
terms are defined in RCW82. 04. 065;

(vii) The internet and internet access as those terns are defined
in RCW82. 04. 297;

(viii) The service described in RCW82.04. 050(6) (b);

(ix) Online educational prograns provided by a:

(A) Public or private elenentary or secondary school; or

(B) An institution of higher education as defined in sections 1001
or 1002 of the federal higher education act of 1965 (Title 20 U S.C
Secs. 1001 and 1002), as existing on July 1, 2009. For purposes of
this subsection (5)(b)(ix)(B), an online educational program nust be
enconpassed within the institution's accreditation;

(x) Travel agent services, including online travel services, and
aut omat ed systens used by travel agents to book reservations;

(xi) Aservice that allows the person receiving the service to nake
online sales of products or services, digital or otherw se, using the
service provider's web site. The service described in this subsection
(5)(b)(xi) does not include the underlying sale of the products or
services, digital or otherw se, by the person receiving the service;
and

(xi1) Online classified advertising services.

(6)(a) "Digital goods," except as provided in (b) of this
subsection (6), neans sounds, imges, data, facts, or information, or
any conbi nation thereof, transferred el ectronically, including, but not
limted to, specified digital products and other products transferred
el ectronically not included within the definition of specified digital
product s.

(b) The term"digital goods" does not include:

(1) Tel ecommunications services and ancillary services as those
terms are defined in RCW82. 04. 065;

(11) Conputer software as defined in RCW 82. 04. 215;

(1i1) Internet access as defined in RCW 82. 04. 297;

(iv) The representation of a personal service in electronic form
such as an electronic copy of an engineering report prepared by an
engi neer, that primarily involves the application of human effort, and

ESHB 2075. SL p. 4



© 00 N O Ol WDN P

[ S N
a A WO N R O

16
17

18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

the human effort originated after the custoner requested the service;
and

(v) Digital automated services and services and activities excluded
fromthe definition of digital autonmated services in subsection (5)(b)
of this section.

(7) "Digital products" neans digital goods and digital automated
servi ces.

(8) "Electronically transferred" or "transferred electronically"
means obtai ned by the purchaser by neans other than tangi ble storage
media. It is not necessary that a copy of the product be physically
transferred to the purchaser. So long as the purchaser nay access the
product, it will be considered to have been electronically transferred
to the purchaser

(9) "Specified digital products" nmeans electronically transferred
digital audio-visual works, digital audio works, and digital books.

PART 111
| MPCSI TI ON OF SALES AND USE TAXES ON DI G TAL PRODUCTS

Sec. 301. RCW82.04.050 and 2007 ¢ 54 s 4 and 2007 c 6 s 1004 are
each reenacted and anended to read as foll ows:

(1) "Sale at retail"™ or "retail sale" nmeans every sale of tangible
per sonal property (including articles produced, fabricated, or
inprinted) to all persons irrespective of the nature of their business
and including, anong others, without limting the scope hereof, persons
who install, repair, clean, alter, inprove, construct, or decorate rea
or personal property of or for consuners other than a sale to a person
who presents a resale certificate under RCW 82. 04. 470 and who:

(a) Purchases for the purpose of resale as tangible personal
property in the regular course of business w thout intervening use by
such person, but a purchase for the purpose of resale by a regiona
transit authority under RCW81.112.300 is not a sale for resale; or

(b) Installs, repairs, cl eans, alters, i nprints, I Npr oves,
constructs, or decorates real or personal property of or for consuners,
i f such tangi ble personal property becones an ingredi ent or conponent
of such real or personal property wthout intervening use by such
person; or

p. 5 ESHB 2075. SL
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(c) Purchases for the purpose of consum ng the property purchased
in producing for sale a new article of tangi ble personal property or
subst ance, of which such property becones an ingredi ent or conponent or
is a chemcal used in processing, when the primary purpose of such
chemcal is to create a chem cal reaction directly through contact with
an ingredient of a newarticle being produced for sale; or

(d) Purchases for the purpose of consum ng the property purchased
in producing ferrosilicon which is subsequently wused in producing
magnesi um for sale, if the primary purpose of such property is to
create a chem cal reaction directly through contact with an ingredient
of ferrosilicon; or

(e) Purchases for the purpose of providing the property to
consuners as part of conpetitive tel ephone service, as defined in RCW

82.04.065. The term shall include every sale of tangible persona
property which is used or consunmed or to be used or consuned in the
performance of any activity classified as a "sale at retail” or "retail

sal e" even though such property is resold or utilized as provided in
(a), (b), (c), (d), or (e) of this subsection follow ng such use. The
term al so neans every sale of tangible personal property to persons
engaged in any business which is taxable under RCW 82.04.280 (2) and
(7), 82.04.290, and 82. 04.2908; or

(f) Purchases for the purpose of satisfying the person's
obl i gati ons under an extended warranty as defined in subsection (7) of
this section, if such tangi bl e personal property replaces or becones an
i ngredi ent or conponent of property covered by the extended warranty
W t hout intervening use by such person.

(2) The term "sale at retail"” or "retail sale" ((shalH—nelude))
includes the sale of or charge nmade for tangible personal property
consuned and/or for |abor and services rendered in respect to the
fol |l ow ng:

(a) The installing, repairing, cleaning, altering, inprinting, or
i nproving of tangi ble personal property of or for consuners, including
charges made for the nere use of facilities in respect thereto, but
excl udi ng charges made for the use of self-service laundry facilities,
and al so excluding sales of |aundry service to nonprofit health care
facilities, and excluding services rendered in respect to |ive ani mal s,
bi rds and i nsects;

ESHB 2075. SL p. 6
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(b) The constructing, repairing, decorating, or inproving of new or
existing buildings or other structures under, upon, or above real
property of or for consuners, including the installing or attaching of
any article of tangi ble personal property therein or thereto, whether
or not such personal property becones a part of the realty by virtue of
installation, and shall also include the sale of services or charges
made for the clearing of |and and the noving of earth excepting the
mere leveling of land used in comrercial farm ng or agricul ture;

(c) The constructing, repairing, or inproving of any structure
upon, above, or under any real property owned by an owner who conveys
the property by title, possession, or any other neans to the person
perform ng such construction, repair, or inprovenment for the purpose of
perform ng such construction, repair, or inprovenent and the property
is then reconveyed by title, possession, or any other neans to the
ori gi nal owner;

(d) The cleaning, fumgating, razing, or noving of existing
bui | dings or structures, but ((shatkh)) nmay not include the charge nade
for janitorial services; and for purposes of this section the term
"janitorial services" shall mean those cl eani ng and car et aki ng services
ordinarily performed by conmmerci al janitor service businesses
including, but not imted to, wall and w ndow washi ng, floor cleaning
and waxing, and the cleaning in place of rugs, drapes and uphol stery.
The term "janitorial services" does not include painting, papering,
repairing, furnace or septic tank cleaning, snow renoval or
sandbl asti ng;

(e) Autonmobile towing and simlar autonotive transportation
services, but not in respect to those required to report and pay taxes
under chapter 82.16 RCW

(f) The furnishing of |odging and all other services by a hotel,
room ng house, tourist court, notel, trailer canp, and the granting of
any simlar license to use real property, as distinguished fromthe
renting or |easing of real property, and it ((shalkH—be)) is presuned
that the occupancy of real property for a continuous period of one
month or nore constitutes a rental or |ease of real property and not a
mere license to use or enjoy the sane. For the purposes of this
subsection, it shall be presuned that the sale of and charge made for
the furnishing of |odging for a continuous period of one nonth or nore

p. 7 ESHB 2075. SL
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to a person is a rental or l|ease of real property and not a nere
license to enjoy the sane;

(g) The installing, repairing, altering, or _inproving of digital
goods for consuners;

(h) Persons taxable under (a), (b), (c¢), (d), (e), ((and)) (f), and
(g) of this subsection when such sales or charges are for property,
| abor and services which are used or consuned in whole or in part by
such persons in the performance of any activity defined as a "sale at
retail” or "retail sale" even though such property, |abor and services
may be resold after such use or consunption. Nothing contained in this
subsection shall be construed to nodify subsection (1) of this section
and not hing contained in subsection (1) of this section ((shath)) nmay
be construed to nodify this subsection.

(3) The term "sale at retail"” or "retail sale" ((shalH—nelude))
includes the sale of or charge nade for personal, business, or
pr of essi onal services including anbunts designhated as interest, rents,
fees, adm ssion, and other service enolunents however designated,
recei ved by persons engaging in the foll ow ng business activities:

(a) Anusenent and recreation services including but not limted to
golf, pool, billiards, skating, bowing, ski lifts and tows, day trips
for sightseeing purposes, and others, when provided to consuners;

(b) Abstract, title insurance, and escrow servi ces;

(c) Credit bureau services;

(d) Autonobile parking and storage garage servi ces;

(e) Landscape nmi ntenance and horticul tural services but excluding
(1) horticultural services provided to farnmers and (ii) pruning,
trimmng, repairing, renoving, and clearing of trees and brush near
electric transm ssion or distribution |lines or equipnent, if perforned
by or at the direction of an electric utility;

(f) Service charges associated with tickets to professional
sporting events; and

(g) The follow ng personal services: Physical fitness services,
tanni ng salon services, tattoo parlor services, steam bath services,
turkish bath services, escort services, and dating services.

(4)(a) The term((shalt)) al so incl udes:

(1) The renting or |leasing of tangible personal property to
consuners; and

ESHB 2075. SL p. 8
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(i1i1) Providing tangi ble personal property along with an operator
for a fixed or indeterm nate period of tine. A consideration of this
is that the operator is necessary for the tangi ble personal property to
perform as designed. For the purpose of this subsection (4)(a)(ii), an
operator nust do nore than maintain, inspect, or set up the tangible
personal property.

(b) The term ((shalt)) does not include the renting or |easing of
tangi bl e personal property where the | ease or rental is for the purpose
of subl ease or subrent.

(5) The term ((shalt+)) also includes the providing of "conpetitive
tel ephone service," "telecommunications service,”" or "ancillary
services," as those terns are defined in RCW82. 04. 065, to consuners.

(6)(@) The term ((shatt+)) also includes the sale of prewitten
conputer software other than a sale to a person who presents a resale
certificate under RCW 82.04. 470, regardless of the nethod of delivery
to the end user((+—but—shatl)). For purposes_of this subsection
(6)(a), the sale of prewitten conputer software includes the sale of
or charge made for a key or an enabling or activation code, where the
key or code is required to activate prewitten conputer software and
put the software into use. There is _no separate sale_of the key_ or
code fromthe prewitten conputer software, regardless of howthe sale
may be characterized by the vendor or by the purchaser.

The term "retail sale" does not include the sale of or charge nade
for:

(i) Qustom software, or

(ii) The custom zation of prewitten conputer software.

(b) The term also includes the charge nade to consuners for the
right to access and use prewitten conputer software, where possession
of the software_is_naintained by the seller or_a_ third_ party,
regardl ess of whether the charge for the service is on a per use, per
user, per license, subscription, or sone other basis.

(7) The term ((shalt)) also includes the sale of or charge nade for
an extended warranty to a consuner. For purposes of this subsection,
"extended warranty” neans an agreenent for a specified duration to
performthe replacenent or repair of tangi ble personal property at no
addi ti onal charge or a reduced charge for tangi ble personal property,
| abor, or both, or to provide indemification for the replacenent or
repair of tangible personal property, based on the occurrence of

p. 9 ESHB 2075. SL
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specified events. The term "extended warranty" does not include an
agreenent, otherwise neeting the definition of extended warranty in
this subsection, if no separate charge is made for the agreenent and

the value of the agreenent is included in the sales price of the
tangi bl e personal property covered by the agreenment. For purposes of

this subsection, "sales price" has the sane neaning as in RCW
82.08. 010.

(8)(a) The termalso includes the following sales to consuners of
digital goods, digital codes, and digital automated services:

(i) Sales in which the seller has granted the purchaser the right
of pernmanent use;

(ii) Sales in which the seller has granted the purchaser a right of
use that is less than permnent;

(iii) Sales in_which the purchaser is not obligated to make
continued paynent as a condition of the sale; and

(iv) Sales_in which the purchaser is obligated to nake conti nued
paynent as a condition of the sale.

(b) A retail sale_ of digital goods, digital codes, or_digital
automated_services_under this_ subsection_(8) includes_ any_ services
provided by the seller exclusively in_connection wth the digital
goods, digital codes, or digital automated services, whether or not a
separate charge is made for such services.

(c) For purposes of this subsection, "pernmanent" neans perpetual or
for an indefinite or unspecified length of tine. Aright of permnent
use is presuned to have been_granted unless the agreenent between the
seller and the purchaser specifies or the circunstances surrounding the
transacti on suggest or indicate that the right to use term nates on the
occurrence of a condition subsequent.

(9) The term ((shalt)) does not include the sale of or charge nade
for | abor and services rendered in respect to the building, repairing,
or inproving of any street, place, road, highway, easenent, right-of-
way, mass public transportation term nal or parking facility, bridge,
tunnel, or trestle which is owned by a nunicipal corporation or
political subdivision of the state or by the United States and which is
used or to be used primarily for foot or vehicular traffic including
mass transportation vehicles of any ki nd.

((9)) (10) The term ((shatklH)) also does not include sales of
chem cal sprays or washes to persons for the purpose of postharvest

ESHB 2075. SL p. 10
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treatnent of fruit for the prevention of scald, fungus, nold, or decay,
nor ((shatkt)) does it include sales of feed, seed, seedlings,
fertilizer, agents for enhanced pollination including insects such as
bees, and spray nmaterials to: (a) Persons who participate in the
federal conservation reserve program the environnmental quality
incentives program the wetlands reserve program and the wldlife
habitat incentives program or their successors adm nistered by the
United States departnent of agriculture; (b) farners for the purpose of
producing for sale any agricultural product; and (c) farmers acting
under cooperative habitat developnent or access contracts with an
organi zation exenpt fromfederal incone tax under Title 26 U S. C. Sec.
501(c)(3) or the Washington state departnment of fish and wldlife to
produce or inprove wildlife habitat on land that the farmer owns or
| eases.

((628y)) (11) The term ((shall)) does not include the sale of or
charge nmade for |labor and services rendered in respect to the
constructing, repairing, decorating, or inproving of new or existing
bui | di ngs or other structures under, upon, or above real property of or
for the United States, any instrunentality thereof, or a county or city
housi ng authority created pursuant to chapter 35.82 RCW i ncluding the
installing, or attaching of any article of tangible personal property
therein or thereto, whether or not such personal property becones a
part of the realty by virtue of installation. Nor ((shall)) does the
terminclude the sale of services or charges nmade for the clearing of
land and the noving of earth of or for the United States, any
instrunmentality thereof, or a county or city housing authority. Nor
((shalt)) does the terminclude the sale of services or charges nade
for cleaning up for the United States, or its instrunentalities,
radi oactive waste and other byproducts of weapons production and
nucl ear research and devel opnent.

((xH)) (12) The term ((shall)) does not include the sale of or
charge made for | abor, services, or tangi ble personal property pursuant
to agreenments providing naintenance services for bus, rail, or rail
fixed guideway equipnent when a regional transit authority is the
reci pient of the | abor, services, or tangible personal property, and a
transit agency, as defined in RCW 81.104.015, perfornms the |abor or
servi ces.

p. 11 ESHB 2075. SL
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Sec. 302. RCWS82.04.190 and 2007 c¢c 6 s 1008 are each anended to
read as foll ows:

"Consuner" means the foll ow ng:

(1) Any person who purchases, acquires, owns, holds, or uses any
article of tangi ble personal property irrespective of the nature of the
person's business and including, anong others, wthout Iimting the
scope hereof, persons who install, repair, clean, alter, 1inprove,
construct, or decorate real or personal property of or for consuners
ot her than for the purpose (a) of resale as tangi ble personal property
in the regul ar course of business or (b) of incorporating such property
as an ingredient or conponent of real or personal property when
installing, repairing, cleaning, altering, inprinting, inproving,
constructing, or decorating such real or personal property of or for
consuners or (c) of consum ng such property in producing for sale a new
article of tangi ble personal property or a new substance, of which such
property becones an ingredient or conponent or as a chem cal used in
processi ng, when the primary purpose of such chemcal is to create a
chem cal reaction directly through contact with an ingredient of a new
article being produced for sale or (d) of consumng the property
purchased in producing ferrosilicon which is subsequently used in
produci ng magnesium for sale, if the primary purpose of such property
is to create a chemcal reaction directly through contact with an
ingredient of ferrosilicon or (e) of satisfying the person's
obl i gati ons under an extended warranty as defined in RCW82.04.050(7),
i f such tangi bl e personal property replaces or becones an i ngredi ent or
conponent of property covered by the extended warranty wthout
i nterveni ng use by such person;

(2)(a) Any person engaged in any business activity taxable under
RCW 82. 04. 290 or 82.04.2908; (b) any person who purchases, acquires, or
uses any conpetitive telephone service, ancillary services, or
t el ecommuni cati ons service as those terns are defined i n RCW82. 04. 065,
other than for resale in the regular course of business; (c) any person
who purchases, acquires, or wuses any service defined in RCW
82.04.050(2) (a) or (g), other than for resale in the regular course of
business or for the purpose of satisfying the person's obligations
under an extended warranty as defined in RCW 82.04.050(7); (d) any
person who purchases, acquires, or uses any anmusenent and recreation
service defined in RCW82.04.050(3)(a), other than for resale in the
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regul ar course of business; (e) ((anryr—persen—who—is—an—end—user—of
seftware—and—{f))) any person who purchases or acquires an extended
warranty as defined in RCW82.04.050(7) other than for resale in the
regul ar course of business; and (f) any person who is an end_user of
software. For purposes of this subsection (2)(f) and RCW82. 04. 050(6),
a_person_who purchases or otherwise acquires prewitten conputer
software, who_provides services described_in RCW82.04.050(6)(b) and
who will charge consunmers for the right to access and use the
prewitten conputer software, is not an_end user of the prewitten
conput er software;

(3) Any person engaged in the business of contracting for the
buil ding, repairing or inproving of any street, place, road, highway,
easenent, right-of-way, mass public transportation term nal or parking
facility, bridge, tunnel, or trestle which is owed by a nunicipal
corporation or political subdivision of the state of Washi ngton or by
the United States and which is used or to be used primarily for foot or
vehi cular traffic including mass transportation vehicles of any kind as
defined in RCW82.04. 280, in respect to tangi bl e personal property when
such person i ncorporates such property as an ingredi ent or conponent of
such publicly owned street, pl ace, r oad, hi ghway, easenent ,
right-of-way, mass public transportation termi nal or parking facility,
bridge, tunnel, or trestle by installing, placing or spreading the
property in or upon the right-of-way of such street, place, road,
hi ghway, easenent, bridge, tunnel, or trestle or in or upon the site of
such mass public transportation termnal or parking facility;

(4) Any person who is an owner, |essee or has the right of
possession to or an easenent in real property which is being
constructed, repaired, decorated, inproved, or otherwi se altered by a
person engaged i n business, excluding only (a) nunicipal corporations
or political subdivisions of the state in respect to | abor and services
rendered to their real property which is used or held for public road
purposes, and (b) the United States, instrunentalities thereof, and
county and city housing authorities created pursuant to chapter 35.82
RCWin respect to | abor and services rendered to their real property.
Not hi ng contained in this or any other subsection of this definition
shal | be construed to nodify any other definition of "consuner”;

(5 Any person who is an owner, |essee, or has the right of
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possession to personal property which is being constructed, repaired,
i nproved, cleaned, inprinted, or otherw se altered by a person engaged
i n busi ness;

(6) Any person engaged in the business of constructing, repairing,
decorating, or inproving new or existing buildings or other structures
under, upon, or above real property of or for the United States, any
instrunentality thereof, or a county or city housing authority created
pursuant to chapter 35.82 RCW including the installing or attaching of
any article of tangi ble personal property therein or thereto, whether
or not such personal property becones a part of the realty by virtue of
installation; also, any person engaged in the busi ness of clearing | and
and noving earth of or for the United States, any instrunentality
thereof, or a county or city housing authority created pursuant to
chapter 35.82 RCW Any such person shall be a consuner within the
meani ng of this subsection in respect to tangible personal property
incorporated into, installed in, or attached to such building or other
structure by such person, except that consunmer does not include any
person engaged in the business of constructing, repairing, decorating,
or inproving new or existing buildings or other structures under, upon,
or above real property of or for the United States, or any
instrunmentality thereof, if the investnent project would qualify for
sal es and use tax deferral under chapter 82.63 RCWif undertaken by a
private entity;

(7) Any person who is a lessor of machinery and equipnent, the
rental of which is exenpt fromthe tax inposed by RCW 82. 08. 020 under
RCW 82.08.02565, with respect to the sale of or charge nade for
tangi bl e personal property consunmed in respect to repairing the
machi nery and equi pnent, if the tangi bl e personal property has a useful
life of |ess than one year. Not hi ng contained in this or any other
subsection of this section shall be construed to nodify any other
definition of "consuner",;

(8) Any person engaged in the business of cleaning up for the
United States, or its instrunentalities, radioactive waste and ot her
byproducts of weapons production and nucl ear research and devel opnent;
((and))

(9 Any person who is an owner, |essee, or has the right of
possessi on of tangi ble personal property that, under the ternms of an
extended warranty as defined in RCW82.04.050(7), has been repaired or

ESHB 2075. SL p. 14



© 00 N O Ol WDN P

N NNNMNNMNNMNNMNNNNRRRRERERERERRPREPR PR
© 0N O UM WNIEREO®OOONOOUO M WNDNR O

30
31
32
33
34
35
36
37

is replacenment property, but only with respect to the sale of or charge
made for the repairing of the tangible personal property or the
repl acenent property;

(10) Any person who purchases, acquires, or uses services described
in RCW82.04.050(6)(b) other than for resale in the reqular course of
busi ness; and

(11) (a) Any end user of a digital product or digital code.

(b)(i) For purposes of this subsection, "end user" nmeans _any
taxpayer as defined in RCW82.12.010 other than a taxpayer who receives
by contract a_digital product for further conmercial broadcast,
rebroadcast, transmi ssion, retransm ssion, licensing, relicensing,
distribution, redistribution or exhibition of the product, in whole or
in part, to others. A person_ that purchases digital products or
digital codes for the purpose of giving away such products or codes

wll not be considered to have engaged in_ the distribution_ or
redi stribution of such products or codes and will be treated as an end
user;

contractual right to further redistribute, after the digital code is
redeened, the underlying digital product to which the digital code
relates, then the purchaser of the digital codeis an end user. If the
purchaser of the digital code receives the contractual right to further
redistribute, after the digital code is redeened, the underlying
digital product to which the digital code relates, then the purchaser
of the digital code is not an end user. A purchaser of a digital code
who has the contractual right to further redistribute the digital code
is an_end user if _that purchaser does_not have the right to further
redistribute, after the digital code is redeened, the underlying
digital product to which the digital code rel ates

Sec. 303. RCWS82.08.010 and 2007 c¢c 6 s 1302 are each anended to
read as foll ows:

For the purposes of this chapter:

(D(a) "Selling price" includes "sales price." "Sales price" neans
the total anopunt of consideration, except separately stated trade-in
property of like kind, including cash, credit, property, and services,
for which tangible personal property, extended warranties, digital
goods, digital codes, digital automated services, or other services
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defined as a "retail sale" under RCW 82.04.050 are sold, |eased, or
rented, valued in noney, whether received in noney or otherwise. No
deduction from the total amount of consideration is allowed for the
followng: (i) The seller's cost of the property sold; (ii) the cost
of materials used, |abor or service cost, interest, |osses, all costs
of transportation to the seller, all taxes inposed on the seller, and
any other expense of the seller; (iii) charges by the seller for any
services necessary to conplete the sale, other than delivery and
installation charges; (iv) delivery charges; and (v) installation
char ges.

Wen tangible personal property is rented or |eased under
circunstances that the consideration paid does not represent a
reasonabl e rental for the use of the articles so rented or |eased, the
"selling price" shall be determ ned as nearly as possible according to
the val ue of such use at the places of use of simlar products of |ike
qual ity and character under such rules as the departnent may prescri be;

(b) "Selling price" or "sales price" does not include: D scounts,
i ncluding cash, term or coupons that are not reinbursed by a third
party that are allowed by a seller and taken by a purchaser on a sal e;
interest, financing, and carrying charges fromcredit extended on the
sal e of tangi bl e personal property, extended warranties, digital goods,

digital codes, digital automated services, or other services, if the
anmount is separately stated on the invoice, bill of sale, or simlar
docunent given to the purchaser; and any taxes legally inposed directly
on the consuner that are separately stated on the invoice, bill of
sale, or simlar docunent given to the purchaser;

(c) "Selling price" or "sales price" includes consideration
received by the seller froma third party if:

(i) The seller actually receives consideration from a party other
than the purchaser, and the consideration is directly related to a
price reduction or discount on the sale;

(ii) The seller has an obligation to pass the price reduction or
di scount through to the purchaser;

(ii1) The anpunt of the consideration attributable to the sale is
fixed and determ nable by the seller at the time of the sale of the
itemto the purchaser; and

(tv) One of the criteriain this subsection (1)(c)(iv) is net:

ESHB 2075. SL p. 16
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(A) The purchaser presents a coupon, certificate, or other
docunentation to the seller to claim a price reduction or discount
where the coupon, certificate, or docunentation is authorized,
distributed, or granted by a third party with the understanding that
the third party wll reinburse any seller to whom the coupon,
certificate, or docunentation is presented;

(B) The purchaser identifies hinself or herself to the seller as a
menber of a group or organization entitled to a price reduction or
di scount, however a "preferred custoner” card that is avail able to any
patron does not constitute nmenbership in such a group; or

(C The price reduction or discount is identified as a third party
price reduction or discount on the invoice received by the purchaser or
on a coupon, certificate, or other docunentation presented by the
pur chaser;

(2)(a) "Seller" nmeans every person, including the state and its
departnments and institutions, making sales at retail or retail sales to
a buyer, purchaser, or consuner, whether as agent, broker, or
principal, except "seller" does not nean:

(i) The state and its departnents and institutions when mnaking
sales to the state and its departnents and institutions; or

(ii1) A professional enployer organi zati on when a covered enpl oyee
coenpl oyed with the client under the terns of a professional enployer
agreenent engages in activities that constitute a sale at retail that
is subject to the tax inposed by this chapter. In such cases, the
client, and not the professional enpl oyer organi zation, is deened to be
the seller and is responsible for collecting and remtting the tax
i nposed by this chapter.

(b) For the purposes of (a) of this subsection, the terns "client,"”
"covered enpl oyee, " " pr of essi onal enpl oyer agreenent, " and
"professional enployer organi zation" have the sanme neanings as in RCW
82. 04. 540;

(3) "Buyer," "purchaser," and "consuner" include, without limting
the scope hereof, every individual, receiver, assignee, trustee in
bankruptcy, trust, estate, firm copartnership, joint venture, club
conpany, joint stock conpany, business trust, corporation, association,
society, or any group of individuals acting as a unit, whether nutual,
cooperative, fraternal, nonprofit, or otherw se, nunicipal corporation,
quasi nuni ci pal corporation, and also the state, its departnents and

p. 17 ESHB 2075. SL
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institutions and all political subdivisions thereof, irrespective of
the nature of the activities engaged in or functions perforned, and
al so the United States or any instrunentality thereof;

(4) "Delivery charges" neans charges by the seller of personal
property or services for preparation and delivery to a location
desi gnat ed by the purchaser of personal property or services including,

but not limted to, transportation, shipping, postage, handling,
crating, and packing;
(5) "Direct mail" means printed material delivered or distributed

by United States mail or other delivery service to a nass audi ence or
to addressees on a mailing list provided by the purchaser or at the
direction of the purchaser when the cost of the itens are not billed

directly to the recipients. "Direct mail" includes tangi ble personal
property supplied directly or indirectly by the purchaser to the direct
mail seller for inclusion in the package containing the printed
mat eri al . "Direct mail" does not include nmultiple itens of printed

materi al delivered to a single address;
(6) The neaning attributed in chapter 82.04 RCWto the terns "tax

year," "taxable year," "person," "conpany," "sale," "sale at retail,"”
"retail sale," "sale at whol esale,” "whol esale,” "business," "engagi ng
i n business," "cash discount," "successor," "consuner," "in this state"
and "within this state" shall apply equally to the provisions of this
chapter;

(7) For the purposes of the taxes inposed under this chapter and
under chapter 82.12 RCW "tangi bl e personal property" neans persona
property that can be seen, wei ghed, neasured, felt, or touched, or that
is in any other manner perceptible to the senses. Tangi ble persona
property includes electricity, water, gas, steam and prewitten
conput er software;

(8 "Extended warranty" has the same neaning as in RCW
82.04.050(7) .

(9) The definitions in_section 201 of this_act apply to this
chapter; and

(10) For the purposes of the taxes inposed under this chapter and
chapter 82.12 RCW whenever the terns "property"” or "personal property"
are used, those terns nust be construed to include digital goods and
digital codes unless:
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(a) It is clear fromthe context that the term "personal property"
is intended only to refer to tangi ble personal property;

(b) It is clear from the context that the term "property" is
intended only to refer to tangi ble personal property, real property, or

bot h; or

(c) To construe_the term "property" or_ "personal property" as
including digital goods and digital codes would yield unlikely, absurd,
or strained consequences.

Sec. 304. RCWB82.12.010 and 2006 ¢ 301 s 3 are each anmended to
read as foll ows:

For the purposes of this chapter:

(1) "Purchase price" nmeans the sane as sales price as defined in
RCW 82. 08. 010((-)) .

(2)(a) "Value of the article used" shall be the purchase price for
the article of tangi ble personal property, the use of which is taxable

under this chapter. The term also includes, in addition to the
purchase price, the anount of any tariff or duty paid with respect to
the inportation of the article used. In case the article used is

acquired by lease or by gift or is extracted, produced, or manufactured
by the person using the sane or is sold under conditions wherein the
purchase price does not represent the true value thereof, the val ue of
the article used shall be determ ned as nearly as possible according to
the retail selling price at place of use of simlar products of I|ike
quality and character under such rules as the departnent may prescri be.

(b) I'n case the articles used are acquired by bailnent, the val ue
of the use of the articles so used shall be in an anpbunt representing
a reasonable rental for the use of the articles so bailed, determ ned
as nearly as possible according to the val ue of such use at the places
of use of simlar products of like quality and character under such
rules as the departnent of revenue may prescribe. I n case any such
articles of tangible personal property are used in respect to the
construction, repairing, decorating, or inproving of, and which becone
or are to becone an ingredient or conponent of, new or existing
bui | di ngs or other structures under, upon, or above real property of or
for the United States, any instrunentality thereof, or a county or city
housi ng authority created pursuant to chapter 35.82 RCW i ncluding the
installing or attaching of any such articles therein or thereto,

p. 19 ESHB 2075. SL
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whet her or not such personal property becones a part of the realty by
virtue of installation, then the value of the use of such articles so
used shall be determ ned according to the retail selling price of such
articles, or in the absence of such a selling price, as nearly as
possi ble according to the retail selling price at place of use of
simlar products of |like quality and character or, in the absence of
either of these selling price neasures, such value may be determ ned
upon a cost basis, in any event under such rules as the departnent of
revenue may prescri be.

(c) In the case of articles owned by a user engaged in business
outside the state which are brought into the state for no nore than one
hundred eighty days in any period of three hundred sixty-five
consecutive days and which are tenporarily used for business purposes
by the person in this state, the value of the article used shall be an
anount representing a reasonable rental for the use of the articles,
unl ess the person has paid tax under this chapter or chapter 82.08 RCW
upon the full value of the article used, as defined in (a) of this
subsecti on.

(d) In the case of articles manufactured or produced by the user
and used in the manufacture or production of products sold or to be
sold to the departnent of defense of the United States, the value of
the articles used shall be determ ned according to the value of the
i ngredi ents of such articles.

(e) Inthe case of an article manufactured or produced for purposes
of serving as a prototype for the devel opnent of a new or inproved
product, the value of the article used shall be determ ned by: (i) The
retail selling price of such new or inproved product when first offered
for sale; or (ii) the value of mterials incorporated into the
prototype in cases in which the new or inproved product is not offered
for sale.

(f) In the case of an article purchased with a direct pay permt
under RCW 82.32.087, the value of the article used shall be determ ned
by the purchase price of such article if, but for the use of the direct
pay permt, the transaction woul d have been subject to sales tax;

(3) "Value of the service used" neans the purchase price for the
digital automated service or other service, the use of which is taxable

under this chapter. If the service is received by gift or under
condi ti ons wherein the purchase price does not represent the true val ue

ESHB 2075. SL p. 20
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t hereof, the value of the service used shall be determ ned as nearly as
possi ble according to the retail selling price at place of use of
simlar services of Ilike quality and character wunder rules the
departnment may prescri be;

(4) "Value of the extended warranty used" nmeans the purchase price
for the extended warranty, the use of which is taxable under this
chapter. If the extended warranty is received by gift or wunder
condi ti ons wherein the purchase price does not represent the true val ue
of the extended warranty, the value of the extended warranty used shal
be determ ned as nearly as possible according to the retail selling
price at place of use of simlar extended warranties of like quality
and character under rules the departnment may prescribe;

(5 "Value of the digital good or digital code used" neans_the
purchase price for the digital good or _digital code, the use of which
is taxable under this chapter. |If the digital good or digital code is
acquired other than_ by purchase, the_ value_ of the_ digital good_ or
digital code nust be determ ned as nearly as possible according to the
retail selling price at_ place of use of simlar_digital goods_or
digital codes of like quality and character under rules the departnent
may prescribe;

(6) "Use," "used,"” "using," or "put to use" ((shalt)) have their
ordi nary meani ng, and ((shaH)) nean:

(a) Wth respect to tangible personal property, the first act
within this state by which the taxpayer takes or assunes dom nion or
control over the article of tangi bl e personal property (as a consuner),
and i ncl ude installation, st or age, wi t hdr awal from storage,
distribution, or any other act preparatory to subsequent actual use or
consunption within this state;

(b) Wth respect to a service defined in RCW 82.04.050(2)(a), the
first act within this state after the service has been perforned by
whi ch the taxpayer takes or assunes domnion or control over the
article of tangible personal property upon which the service was
performed (as a consuner), and includes installation, storage,
w t hdrawal from storage, distribution, or any other act preparatory to
subsequent actual use or consunption of the article within this state;
((and))

(c) Wth respect to an extended warranty, the first act wwthin this
state after the extended warranty has been acquired by which the
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t axpayer takes or assunmes domnion or control over the article of
tangi bl e personal property to which the extended warranty applies, and
i ncludes installation, storage, withdrawal fromstorage, distribution,
or any other act preparatory to subsequent actual use or consunption of
the article withinthis state;

(d) Wth respect to a digital good or digital code, the first act
wthin this_ state by which the taxpayer, as_a_ consuner, Vi ews,
accesses, downl oads, possesses, stores, opens, nmnipulates, or
ot herwi se uses or enjoys the digital good or digital code;

(e) Wth respect to a_digital automated service, the first_ act
within this state by which the taxpayer, as a consuner, uses, enjoys,
or otherw se receives the benefit of the service;

(f) Wth respect to a service defined as_a retail sale in_RCW
82.04.050(6)(b), the first act wwthinthis state by which the taxpayer,
as a consuner, accesses the prewitten conputer software; and

(g) Wth respect to a service defined as_a retail sale in_RCW
82.04.050(2)(qg), the first act withinthis state after the service has
been perfornmed by which the taxpayer, as a consuner, Views, accesses,
downl oads, possesses, stores, opens, nmanipulates, or otherw se uses or
enj oys the digital good upon which the service was perforned;

((68)y)) (7) "Taxpayer" and "purchaser” include all persons included
within the neaning of the word "buyer" and the word "consuner" as
defined in chapters 82. 04 and 82. 08 RCW

((H)) (8)(a)(i) Except as provided in (a)(ii) of this subsection
((H)) (8), "retailer"” nmeans every seller as defined in RCW82.08. 010
and every person engaged in the business of selling tangi ble personal
property at retail and every person required to collect from purchasers
the tax inposed under this chapter.

(iit) "Retailer"™ does not i nclude a professional enpl oyer
organi zati on when a covered enpl oyee coenpl oyed with the client under
the terns of a professional enployer agreenent engages in activities
that constitute a sale of tangible personal property, extended
warranty, digital good, digital code, or a sale of any digital
aut omat ed service or service defined as aretail sale in RCW82.04. 050
(2) (a) or (9), (3)(a), or (6)(b) that is subject to the tax i nposed by
this chapter. In such cases, the client, and not the professional
enpl oyer organi zation, is deened to be the retailer and is responsible
for collecting and remtting the tax i nposed by this chapter.
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(b) For the purposes of (a) of this subsection, the terns "client,"”
"covered enpl oyee, " " pr of essi onal enpl oyer agreenent, " and
"professional enployer organi zation" have the sanme neanings as in RCW
82. 04. 540;

((8))) (9) "Extended warranty" has the same neaning as in RCW
82.04. 050(7);

((69Y)) (10) The neaning ascribed to words and phrases in chapters
82.04 and 82.08 RCW insofar as applicable, shall have full force and
effect with respect to taxes inposed under the provisions of this
chapter. "Consuner,"” in addition to the neaning ascribed to it in
chapters 82.04 and 82. 08 RCWi nsofar as applicable, shall also nean any
person who distributes or displays, or causes to be distributed or
di spl ayed, any article of tangible personal property, except
newspapers, the primary purpose of which is to pronpte the sale of
products or services. Wth respect to property distributed to persons
wWithin this state by a consuner as defined in this subsection ((£9)))
(10), the use of the property shall be deened to be by such consuner.

Sec. 305. RCW82.12.020 and 2005 ¢ 514 s 105 are each anended to
read as foll ows:

(1) There is hereby levied and there shall be collected fromevery
person in this state a tax or excise for the privilege of using within
this state as a consuner any:

(a) ((Anry)) Article of tangible personal property purchased at
retail, or acquired by l|lease, gift, repossession, or bailnent, or
extracted or produced or manufactured by the person so using the sane,
or otherwi se furnished to a person engaged in any business taxable
under RCW 82.04.280 (2) or (7), including tangible personal property
acquired at a casual or isolated sale, and including byproducts used by
the manufacturer thereof, except as otherw se provided in this chapter,
irrespective of whether the article or simlar articles are
manuf actured or are available for purchase within this state;

(b) ((any)) Prewitten conputer software, regardl ess of the nethod
of delivery, but excluding prewitten conputer software that is either
provided free of charge or is provided for tenporary use in view ng
information, or both; ((e+))

(c) ((any)) Services defined as a retail sale in RCW82. 04. 050(2)
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(a) or (g), (3)(a), or (6)(b), excluding services defined as a retail
sale in RCW82. 04.050(6)(b) that are provided free of charge;

(d) Extended warranty; or

(e)(i) Digital good, digital code, or digital autonated_service,
including the use of any services provided by a seller exclusively in
connection _wth digital goods, digital codes, or_digital autonmated
services, whether or not a separate charge is made for such services.

(ii) Wth respect to the use of digital goods, digital autonated
services, and_digital codes acquired by purchase, the_tax inposed in
this subsection (1)(e) applies in respect to:

(A) Sales in which the seller has granted the purchaser the right
of pernmanent use;

(B) Sales in which the seller has granted the purchaser a right of
use that is Il ess than pernanent;

(C) Sales in which the purchaser is not obligated to nake conti hued
paynent as a condition of the sale; and

(D) Sales in which the purchaser is obligated to nake continued
paynent as a condition of the sale.

(iii) Wth respect to digital goods, digital automated_services,
and digital codes acquired other than by purchase, the tax inposed in
this subsection (1)(e) applies regardless of whether or not the
consuner has a right of permanent use or is obligated to nake conti nued
paynment as a condition of use..

(2) ((Fhis—tax—shall—apply—to-the—use—of—every—extendedwarranty;

. ot | I | Lo o4 o) (g 3} a)- I
the use of every article of tangible personal property, including

B . At —a_ | or —isol | _sale——and —inchudi
byproduets—used—by—he —manulacturer —tHhereol——except—as—heretnabter
provi-ded—trrespective—ol—whether the—artiele—or—simlar—artieles—are
rarH-actkwred—or—are—avat-bablefor—purchasewthin—this—state—

£3))) The provisions of this chapter do not apply in respect to the
use of any article of tangible personal property, extended warranty,
digital good, digital code, digital automated service, or service

taxabl e under RCW 82.04.050(2) (a) or (@), (3)(a), ((purechased—at
retai-—or—acqguired-bytease—gift—or—bailrwent)) or (6)(b), if the sale

to, or the use by, the present user or ((h+s)) the present user's
bai l or or donor has already been subjected to the tax under chapter
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82.08 RCWor this chapter and the tax has been paid by the present user
or by ((ht+s)) the present user's bail or or donor.

((4)) (3)(a) Except as provided in this section, paynment of the
tax inposed by this chapter or chapter 82.08 RCW by one purchaser or
user of tangi ble personal property, extended warranty, digital good,
digital code, digital automated service, or other service ((ef—thetax
Hrposedby—echapter 82086+ 8212 ROWMshall)) does not have the effect
of exenpting any ot her purchaser or user of the same property, extended
warranty, digital good, digital code, digital automated service, or
ot her service fromthe taxes i nposed by such chapters.

(b) The tax inposed by this chapter does not apply:

() If the sale to, or the use by, the present user or his or her
bail or or donor has already been subjected to the tax under chapter
82.08 RCWor this chapter and the tax has been paid by the present user
or by his or her bailor or donor; ((e+))

(i) _In respect to the use of any article of tangible personal
property acquired by bailnment and the tax has once been paid based on
reasonabl e rental as determ ned by RCW 82. 12. 060 neasured by the val ue
of the article at tinme of first use nultiplied by the tax rate i nposed
by chapter 82.08 RCW or this chapter as of the tinme of first use;
((er))

(1ii) In respect to the use of any article of tangi ble persona
property acquired by bailnment, if the property was acquired by a
previous bailee from the sane bailor for use in the sanme general
activity and the original bailnment was prior to June 9, 1961((;—thetax
i nposed by this chapter does not apply)). or

(iv) To the use of digital goods or digital automated services,
whi ch were obtained through the use of a digital code, if the sale of
the digital code to, or the use of the digital code_by, the present
user or the present user's bailor_or donor has already been subjected
to the tax under chapter 82.08 RCWor this chapter and the tax has been
paid by the present user or by the present user's bailor or donor.

((65))) (4)(a) Except as provided in (b) of this_ subsection (4),
the tax ((shalk—be)) is levied and nust be collected in an anmount equal
to the value of the article used, value of the digital good or digital
code used, value of the extended warranty used, or value of the service
used by the taxpayer, nmultiplied by the applicable rates in effect for
the retail sales tax under RCW82.08. 020( (—exeept)).
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(b) I'n the case of a seller required to collect use tax fromthe
purchaser, the tax ((shatk)) nust be collected in an anmount equal to
the purchase price nultiplied by the applicable rate in effect for the
retail sales tax under RCW82. 08. 020.

PART |V
BUSI NESS AND OCCUPATI ON TAX CHANCES

NEW SECTION. Sec. 401. A new section is added to chapter 82.04
RCW to be codified between RCW 82.04.250 and 82.04.310 to read as
fol |l ows:

(1) Upon every person engaging wwthin this state in the business of
maki ng sales at retail or wholesale of digital goods, digital codes,
digital automated services, or services described in RCW 82.04.050
(2)(g) or (6)(b), as to such persons, the anmpbunt of tax with respect to
such business is equal to the gross proceeds of sales of the business,
mul tiplied by the rate of 0.471 percent in the case of retail sales and
by the rate of 0.484 percent in the case of whol esal e sal es.

(2) For purposes of this section, a person is considered to be
engaging within this state in the business of making sales of digital
goods, digital codes, digital automated services, or services described
in RCW82.04.050 (2)(g) or (6)(b), if the person nakes sal es of digital
goods, digital codes, digital automated services, or services described
in RCW 82.04.050 (2)(g) or (6)(b) and the sales are sourced to this
state under RCW 82.32.730 for sales tax purposes or would have been
sourced to this state under RCW 82.32.730 if the sale had been taxable
under chapter 82.08 RCW

(3) A person subject to tax under this section nust report the tax
inposed in this chapter in an electronic format provided by the
depart nent.

NEW SECTION.  Sec. 402. A new section is added to chapter 82.04
RCWto read as foll ows:

(1)(a) Any person subject to tax under section 401 of this act
engagi ng both within and outside this state in the business of naking
sales at retail or wholesale of digital goods, digital codes, digital
automat ed services, or services described in RCWS82.04.050 (2)(g) or

ESHB 2075. SL p. 26



© 00 N O Ol WDN P

W NNNNMNNNNMNNNNRRRRRRERLERPR PR
O © 0O ~N O UM WNIEREFEO®OOO-NOOO M WNERO

31
32
33
34
35
36
37

(6)(b), nust apportion to this state that portion of apportionable
i ncome derived fromactivity performed within this state as provided in
subsection (2) of this section.

(b) For purposes of this subsection, a person is considered to be
engagi ng outside this state in the business of making sales of digital
goods, digital codes, digital automated services, or services described
in RCW 82.04.050 (2)(g) or (6)(b) if the person nmakes any sales of
digital goods, digital codes, digital automated services, or services
described in RCW 82.04.050 (2)(g) or (6)(b) that are sourced to a
jurisdiction other than Washi ngton under RCW 82.32. 730 for sales tax
purposes or would have been sourced to a jurisdiction other than
Washi ngton under RCW82.32.730 if the sale had been a retail sale.

(2) Apportionable income nust be apportioned to Washington by
mul ti plying the apportionable incone by the sales factor.

(3)(a) The sales factor is a fraction, the nunerator of which is
the total receipts of the taxpayer from maki ng sal es of digital goods,
digital codes, digital automated services, and services described in
RCW 82.04.050 (2)(g) or (6)(b) inthis state during the tax period, and
the denom nator of which is the total receipts of the taxpayer derived
fromsuch activity everywhere during the tax period.

(b) For purposes of conputing the sales factor, sales are
considered in this state if the sale was sourced to this state under
RCW 82. 32. 730 for sal es tax purposes or woul d have been sourced to this
state under RCW 82.32.730 if the sale had been taxabl e under chapter
82.08 RCW

(4) For purposes of this section, "apportionable inconme" neans the
gross inconme of the business taxable under section 401 of this act,
including incone received from activities outside this state if the
i ncome woul d be taxabl e under section 401 of this act if received from
activities inthis state.

Sec. 403. RCW82.04.060 and 2007 c¢c 6 s 1007 are each anended to
read as foll ows:

"Sal e at whol esal e" or "whol esal e sal e" neans:

(1) Any sale, whichis not a sale at retail, of:

(a) Tangi bl e personal property((—any—sale—of)) .
(b) Services defined as a retail sale in RCW 82.04.050(2) (a)((+

any—sale—of)) or (Q):
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(c) _ Amusenent or recreation services as defined in RCW
82. 04. 050( 3) ( a) ( (—anhy—sale—of—canned—software—any—saleof-an)) .

(d) Prewritten conputer software;

(e) Services described in RCW82.04. 050(6) (b);

(f) _ Extended ((werranty)) warranties as defined in RCW
82.04. 050(7) ((+—er—any—sale—of)) .

(a)  Conpetitive telephone service, ancillary services, or
tel ecommuni cations service as those terns are defined in RCW
82. 04. 065( ( —whi-eh—i-s—hot—a—saleat—retait)); or

(h) Digital goods, digital codes, or digital autonmated_services;
and

(2) Any charge made for | abor and services rendered for persons who
are not consuners, in respect to real or personal property, if such
charge is expressly defined as a retail sale by RCW 82.04.050 when
rendered to or for consuners((+—PROUDED—Fhat—the—term ). For the
purposes of this subsection (2), "real or personal property"” ((as—used
Hr—this—subseetion—shalt)) does not include any natural products naned
in RCW82. 04. 100.

Sec. 404. RCW82.04.070 and 1961 c¢ 15 s 82.04.070 are each anended
to read as foll ows:

"Gross proceeds of sales" nmeans the val ue proceeding or accruing
from the sale of tangible personal property, digital goods, digita
codes, digital automated services, and/or for other services rendered,
wi t hout any deduction on account of the cost of property sold, the cost
of materials used, |abor costs, interest, discount paid, delivery
costs, taxes, or any other expense whatsoever paid or accrued and
wi t hout any deduction on account of | osses.

Sec. 405. RCW82.04.110 and 1997 ¢ 453 s 1 are each anended to
read as foll ows:

(1) Except as otherwi se provided in this section, "manufacturer"”
means every person who, either directly or by contracting with others
for the necessary |abor or nechanical services, manufactures for sale
or for comrercial or industrial use fromhis or her own materials or
ingredients any articles, substances, or commodities.

(2)(a) Wen the owner of equipnent or facilities furnishes, or
sells to the custonmer prior to manufacture, all or a portion of the
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materials that becone a part or whole of the manufactured article, the
departnent shall prescribe equitable rules for determning tax
liability((—PROM-BED—That)).

(b) A person who produces alum numnaster alloys is a processor for
hire rather than a manufacturer, regardless of the portion of the
al um num provided by that person's custoner((+—~PRPROUDBED—FURFHER-
Fhat)). For the purposes of this subsection (2)(b), "alum num naster
alloy" neans an alloy reqgistered with the alum num association as a
grain refiner or a hardener alloy using the Anerican national standards
institute designating systemH35. 3.

(3) A nonresident of this state who is the owner of naterials
processed for it in this state by a processor for hire shall not be
deened to be engaged in business in this state as a manufacturer
because of the performance of such processing work for it in this
st at e( (—PROU-BED-FURFHER—TFhat) ) .

(4) The owner of materials fromwhich a nuclear fuel assenbly is
made for it by a processor for hire shall not be subject to tax under
this chapter as a manufacturer of the fuel assenbly.

((Fe#—%he—pa+peses—e#—%h+s—see%+eﬂ———a#aﬁ+ﬂaﬁ+nas%e#—a##ey——neans

a—hardener —abH-oy —ustng —the —Arercan — Natonal — Standards —basttute

destgratng—systemH35-3-) )
(5) For purposes of this section, the terns "articles,"
"substances," "materials," "ingredients," and "comodities" do_ not

i ncl ude digital goods.

Sec. 406. RCW82.04.120 and 2003 ¢ 168 s 604 are each anended to
read as foll ows:

"To manufacture” enbraces all activities of a comrercial or
i ndustrial nature wherein labor or skill is applied, by hand or
machi nery, to materials so that as a result thereof a new, different or
useful substance or article of tangi ble personal property is produced
for sale or commercial or industrial use, and shall include: (1) The
production or fabrication of special nmade or custom nmade articles; (2)
the production or fabrication of dental appl i ances, devi ces,
restorations, substitutes, or other dental |aboratory products by a
dental |aboratory or dental technician; (3) cutting, delinbing, and
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measuring of felled, cut, or taken trees; and (4) crushing and/or
bl endi ng of rock, sand, stone, gravel, or ore.

"To manufacture" shall not include: Conditioning of seed for use
in planting; cubing hay or alfalfa; activities which consist of
cutting, grading, or ice glazing seaf ood whi ch has been cooked, frozen,
or canned outside this state; the grow ng, harvesting, or producing of

agricultural products; packing of agricultural products, including
sorting, washing, rinsing, grading, waxing, treating with fungicide,
packagi ng, chilling, or placing in controlled atnospheric storage; the

production of digital goods; or the production of conputer software if
the conputer software is delivered fromthe seller to the purchaser by
means ot her than tangi bl e storage nedia, including the delivery by use
of a tangible storage nedia where the tangible storage nedia is not
physically transferred to the purchaser.

Sec. 407. RCW 82.04.2907 and 2001 ¢ 320 s 3 are each anended to
read as foll ows:

(1) Upon every person engaging within this state in the business of
receiving incone fromroyalties or charges in the nature of royalties
for the granting of intangible rights, such as copyrights, |icenses,
patents, or franchise fees, the anmbunt of tax wth respect to such
busi ness shall be equal to the gross inconme fromroyalties or charges
in the nature of royalties fromthe business nultiplied by the rate of
0. 484 percent.

(2) For the purposes of this section, "royal ties” means
conpensation for the use of intangible property, such as copyrights,
patents, |icenses, franchises, trademarks, trade nanes, and simlar
i tens. It does not include conpensation for any natural resource

((er)), the licensing of ((eanned)) prewitten conputer software to the
end user, or the licensing or use of digital goods, digital codes, or
digital automated services.

Sec. 408. RCW82.04.297 and 2000 ¢ 103 s 5 are each anended to
read as foll ows:

(1) The provision of internet ((serwe€es)) access is subject to tax
under RCW82. 04. 290( 2).

(2) "Internet” ((neans the international conputer network of both
Federal—and—nontederal—interoperable—packet —swtched —data—nebworks—
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tncluding the graphical subnetwork called the world wde web)) and
"internet access" have the sane neaning_as those terns are defined in
the federal internet tax freedomact, Title 47 U.S.C. Sec. 151 note, as
existing on July 1, 2009

catHed—the—world—wde—web)) Unless the context clearly_ requires
otherwise, the definitions in_ this section_ apply throughout this

chapter.

Sec. 409. RCW82.04.363 and 1997 ¢ 388 s 1 are each anended to
read as foll ows:

This chapter does not apply to anpbunts received by a nonprofit
organi zation from the sale or furnishing of the followng itens at a
canp or conference center conducted on property exenpt from property
tax under RCW84.36.030 (1), (2), or (3):

(1) Lodging, conference and neeting roons, canping facilities,
parking, and simlar |icenses to use real property;

(2) Food and neal s;

(3) Books, tapes, and other products, including books and other
products that are transferred electronically, that are available
exclusively to the participants at the canp, conference, or neeting and
are not available to the public at |arge.

Sec. 410. RCW 82.04.4282 and 1994 c 124 s 3 are each anended to
read as foll ows:

In conputing tax there may be deducted from the neasure of tax
anounts derived from bona fide (1) initiation fees, (2) dues, (3)
contributions, (4) donations, (5) tuition fees, (6) charges nade by a
nonprofit trade or professional organization for attending or occupying
space at a trade show, convention, or educational sem nar sponsored by
the nonprofit trade or professional organization, which trade show,
convention, or educational semnar is not open to the general public,
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(7) charges nade for operation of privately operated ki ndergartens, and
(8) endownment funds. This section ((shall)) may not be construed to
exenpt any person, association, or society from tax liability upon
selling tangi ble personal property, digital goods, digital codes, or
digital automated_ services, or upon providing facilities or other
services for which a special charge is nade to nenbers or others. |If
dues are in exchange for any significant anmount of goods or services
rendered by the recipient thereof to nenbers w thout any additiona
charge to the nenber, or if the dues are graduated upon the anmount of
goods or services rendered, the value of such goods or services shall
not be considered as a deduction under this section.

Sec. 411. RCW82.04.470 and 2007 c¢c 6 s 1201 are each anended to
read as foll ows:

(1) Unless a seller has taken fromthe buyer a resale certificate,
the burden of proving that a sal e ((ef—tangiblepersonal—property—or
of—servieces—was-—not—a—saleatretatt-—shall—be)) 1s a wholesale _sale
rather than a retail sale is upon the person who nade it.

(2) If a seller does not receive a resale certificate at the tinme
of the sale, have a resale certificate on file at the tinme of the sale,
or obtain a resale certificate fromthe buyer within a reasonable tine
after the sale, the seller shall remain liable for the tax as provided
in RCW 82.08.050, wunless the seller can denonstrate facts and
ci rcunstances according to rul es adopted by the departnent of revenue
that show the sale was properly made wi t hout paynent of sal es tax.

(3) The departnent nmay provide by rule for suggested fornms for
resale certificates or equival ent docunents containing the information
that wll be accepted as resale certificates. The departnent shal
provide by rule the categories of itens or services that nust be
specified on resale certificates and the business classifications that
may use a bl anket resale certificate.

(4 As wused in this section, "resale certificate" neans
docunent ati on provi ded by a buyer to a seller stating that the purchase
is for resale in the regular course of business, or that the buyer is
exenpt fromretail sales tax, and containing the foll ow ng i nformation

(a) The nane and address of the buyer;

(b) The uniform business identifier or revenue registration nunber
of the buyer, if the buyer is required to be registered,
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(c) The type of business engaged i n;

(d) The categories of itens or services to be purchased for resale
or that are exenpt, unless the buyer presents a blanket resale
certificate;

(e) The date on which the certificate was provided;

(f) A statenent that the itens or services purchased either: (i)
Are purchased for resale in the regular course of business; or (ii) are
exenpt fromtax pursuant to statute;

(g) A statenent that the buyer acknow edges that the buyer is
sol ely responsi ble for purchasing within the categories specified on
the certificate and that m suse of the resale or exenption privilege
clainmed on the certificate subjects the buyer to a penalty of fifty
percent of the tax due, in addition to the tax, interest, and any other
penal ti es inposed by | aw,

(h) The nanme of the individual authorized to sign the certificate,
printed in a legible fashion;

(1) The signature of the authorized individual; and

(j) The nane of the seller.

(5) Subsection (4)(h), (i), and (j) of this section does not apply
if the certificate is provided in a format other than paper. If the
certificate is provided in a format other than paper, the name of the
i ndividual providing the «certificate nust be included in the
certificate.

Sec. 412. RCW82.04.480 and 1975 1st ex.s. c 278 s 44 are each
anmended to read as foll ows:

(1) Every consignee, bailee, factor, or auctioneer having either
actual or constructive possession of ((tangible)) personal property, or
havi ng possession of the docunents of title thereto, with power to sel
such ((tangtble)) personal property in ((hs—e++ts)) that person's own
name and actually so selling, ((shal—be)) is deened the seller of such
((tangible)) personal property within the meaning of this chapter((+
and further,)). Furthernore, the consignor, bailor, principal, or
owner ((shalH-—be)) is deened a seller of such property to the
consi gnee, bailee, factor, or auctioneer.

(2) The burden ((shall—be—uduponr)) is on the taxpayer in every case
to establish the fact that ((he)) the taxpayer is not engaged in the

busi ness of ((seH+ngtangiblepersonal—property)) neking retail sales
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or whol esale sales but is acting nerely as broker or agent in pronoting
sales for a principal. Such claim will be allowed only when the
t axpayer's accounting records are kept in such manner as required by
rule by the departnent ((ef—revendve—shall—by—general—regulation
previde)).

(3) For purposes of this section, "personal property" nmeans
tangi bl e personal property, digital goods, digital codes, and extended
warranties.

Sec. 413. RCW82.04.065 and 2007 ¢ 6 s 1003 are each anended to
read as foll ows:

(1) "Competitive tel ephone service" neans the providing by any
person of tel ecomruni cations equi pnent or apparatus, or service rel ated
to that equi pnment or apparatus such as repair or maintenance service,
if the equipnment or apparatus is of a type which can be provided by
persons that are not subject to regulation as tel ephone conpani es under
Title 80 RCWand for which a separate charge i s made.

(2) "Ancillary services" nmeans services that are associated wth or

incidental to the provision of "tel econmunications services," including
but not limted to "detailed telecomunications billing," "directory
assi stance," "vertical service," and "voice mail services."

(3) "Conference-bridging service" neans an ancillary service that
links two or nore participants of an audi o or video conference call and
may i nclude the provision of a tel ephone nunber. " Conference-bridging
servi ce" does not include the tel econmunications services used to reach
t he conference bridge.

(4) "Detailed telecomunications billing service" neans an
ancillary service of separately stating information pertaining to
i ndi vidual calls on a custoner's billing statenent.

(5) "Directory assistance" neans an ancillary service of providing
t el ephone nunber information, and/ or address infornation.

(6) "Vertical service" neans an ancillary service that is offered
in connection with one or nore tel econmuni cati ons services, that offers
advanced calling features that allowcustonmers to identify callers and
to manage multiple calls and call connections, including conference-
bri dgi ng servi ces.

(7) "Voice mail service" neans an ancillary service that enables
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the custonmer to store, send, or receive recorded nessages. "Voice mil
service" does not include any vertical services that the custoner my
be required to have in order to use the voice nail service.

(8) "Tel ecommuni cati ons service" neans the el ectronic transm ssion,
conveyance, or routing of voice, data, audio, video, or any other
information or signals to a point, or between or anong points.
"Tel econmuni cati ons service" includes such transm ssi on, conveyance, or
routing in which conputer processing applications are used to act on
the form code, or protocol of +the <content for purposes of
transm ssion, conveyance, or routing wthout regard to whether such
service is referred to as voice over internet protocol services or is
classified by the federal comrunications conm ssion as enhanced or
val ue added. "Tel ecommuni cations service" does not include:

(a) Data processing and information services that allow data to be
generated, acquired, stored, processed, or retrieved and delivered by
an electronic transmssion to a purchaser where such purchaser's
primary purpose for the underlying transaction is the processed data or
i nformati on;

(b) Installation or nmaintenance of wring or equipnent on a
custoner's prem ses;

(c) Tangi bl e personal property;

(d) Adverti si ng, I ncl udi ng but not limted to directory
adverti sing;
(e) Billing and coll ection services provided to third parties;

(f) Internet access service;

(g) Radio and television audio and video programmng services,
regardl ess of the nedium including the furnishing of transm ssion
conveyance, and routing of such services by the progranm ng service
provider. Radio and television audio and video progranm ng services
include but are not limted to cable service as defined in 47 US.C
Sec. 522(6) and audio and video progranm ng services delivered by
commercial nobile radio service providers, as defined in section 20. 3,
Title 47 C F.R

(h) Ancillary services; ((e+))

(i) Digital products delivered electronically, including but not
limted to ((seftwarer-)) nusic, video, reading materials, or ring
tones; or

(j) Software delivered electronically.
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(9) "800 service" neans a tel ecommuni cations service that allows a
caller to dial a toll-free nunber w thout incurring a charge for the
call. The service is typically marketed under the nane "800," "855,"
"866," "877," and "888" toll-free calling, and any subsequent nunbers
desi gnated by the federal communications conm ssi on.

(10) "900 service" neans an inbound toll "telecomunications
service" purchased by a subscriber that allows the subscriber's
custoners to call in to the subscriber's prerecorded announcenent or
live service. "900 service" does not include the <charge for:
Col l ection services provided by the seller of the tel econmunications
services to the subscriber, or services or products sold by the
subscriber to the subscriber's customer. The service is typically
mar keted under the nanme "900" service, and any subsequent nunbers
desi gnated by the federal communications conm ssi on.

(11) "Fixed wireless service" neans a tel ecommunications service
t hat provides radi o communi cati on between fi xed points.

(12) "Mobile wireless service" neans a tel ecomruni cations service
that is transmtted, conveyed, or routed regardless of the technol ogy
used, whereby the origination and/or termnation points of the
transm ssi on, conveyance, or routing are not fixed, including, by way
of exanple only, telecomunications services that are provided by a
commercial nobile radi o service provider

(13) "Paging service" neans a telecommunications service that
provides transmssion of coded radio signals for the purpose of
activating specific pagers; these transm ssions may include nessages
and/ or sounds.

(14) "Prepaid <calling service'" neans the right to access
exclusively telecomunications services, which nust be paid for in
advance and which enable the origination of calls using an access
nunber or authorization code, whether manually or electronically
dialed, and that is sold in predeterm ned units or dollars of which the
nunber declines with use in a known anount.

(15) "Prepaid wireless calling service" neans a tel ecommuni cati ons
service that provides the right to use nobile wireless service as well
as other nontel ecomunications services including the download of
digital products delivered electronically, content, and ancillary
services, which nust be paid for in advance and that is sold in
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predeterm ned units or dollars of which the nunber declines with use in
a known anount .

(16) "Private communi cations service" neans a telecommunications
service that entitles the custonmer to exclusive or priority use of a
communi cations channel or group of channels between or anong
term nation points, regardless of the manner in which the channel or
channels are connected, and includes sw tching capacity, extension
lines, stations, and any other associ ated services that are provided in
connection with the use of the channel or channels.

(17) "Val ue-added nonvoice data service" neans a service that
ot herwi se neets the definition of tel ecommunications services in which
conput er processing applications are used to act on the form content,
code, or protocol of the information or data primarily for a purpose
ot her than transm ssion, conveyance, or routing.

(18) "Charges for nobile telecomunications services" neans any
charge for, or associated with, the provision of commercial nobile
radio service, as defined in section 20.3, Title 47 CF. R as in effect
on June 1, 1999, or any charge for, or associated with, a service
provi ded as an adjunct to a comrercial nobile radio service, regardl ess
of whet her individual transm ssions originate or termnate within the
licensed service area of the nobile teleconmunications service
provi der.

(19) "Custoner" neans: (a) The person or entity that contracts
wi th the hone service provider for nobile tel ecommunications services;
or (b) the end user of the nobile tel ecommunications service, if the
end user of nobile tel ecommunications services is not the contracting
party, but this subsection (19)(b) applies only for the purpose of
determining the place of primary use. The term does not include a
reseller of nobile telecomunications service, or a serving carrier
under an arrangenent to serve the custoner outside the honme service
provider's |icensed service area.

(20) "Designated database provider"” neans a person representing al
the political subdivisions of the state that is:

(a) Responsible for providing an el ectroni c database prescribed in
4 US C. Sec. 119(a) if the state has not provided an electronic
dat abase; and

(b) Approved by nunicipal and county associ ati ons or | eagues of the
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state whose responsibility it would otherwi se be to provi de a dat abase
prescribed by 4 U S.C. Secs. 116 through 126.

(21) "Enhanced zip code" neans a United States postal zip code of
nine or nore digits.

(22) "Honme service provider" neans the facilities-based carrier or
reseller with whomthe custoner contracts for the provision of nobile
t el econmuni cati ons servi ces.

(23) "Licensed service area" neans the geographic area in which the
home service provider is authorized by law or contract to provide
commercial nobile radio service to the custoner.

(24) "Mbobile tel econmunications service" nmeans commercial nobile
radio service, as defined in section 20.3, Title 47 CF. R as in effect
on June 1, 1999.

(25) "Mobile teleconmunications service provider" nmeans a hone
service provider or a serving carrier

(26) "Place of primary use" neans the street address representative
of where the custoner's use of the nobile tel ecomrunications service
primarily occurs, which nust be:

(a) The residential street address or the primary business street
address of the custoner; and

(b) Wthin the licensed service area of the honme service provider.

(27) "Prepaid telephone calling service" mnmeans the right to
pur chase excl usively tel ecomruni cations services that nust be paid for
in advance, that enables the origination of calls using an access
nunber, authorization code, or both, whether manually or electronically
dialed, if the remaining anount of units of service that have been
prepaid is known by the provider of the prepaid service on a continuous
basi s.

(28) "Reseller"” neans a provider who purchases tel ecommunications
services from another teleconmmunications service provider and then
resells, uses as a conponent part of, or integrates the purchased
services into a nobile tel ecomuni cations service. "Reseller" does not
include a serving carrier wwth whom a hone service provider arranges
for the services to its custoners outside the hone service provider's
i censed service area.

(29) "Serving carrier" neans a facilities-based carrier providing
nmobi | e tel ecomuni cations service to a custonmer outside a hone service
provider's or reseller's |icensed service area.
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(30) "Taxing jurisdiction" neans any of the several states, the
District of Colunbia, or any territory or possession of the United

St at es, any muni ci pality, city, county, t ownshi p, pari sh
transportation district, or assessnent jurisdiction, or other political
subdivision within the territorial limts of the United States with the

authority to inpose a tax, charge, or fee.

PART V
SALES TAX EXEMPTI ONS

NEW SECTION. Sec. 501. A new section is added to chapter 82.08
RCWto read as foll ows:

The tax inposed by RCW 82.08.020 does not apply to the sale of a
digital code for one or nore digital products if the sale of the
digital products to which the digital code relates is exenpt fromthe
tax | evied by RCW 82. 08. 020.

NEW SECTION. Sec. 502. A new section is added to chapter 82.08
RCWto read as foll ows:

(1) Except as provided in subsection (2) of this section, the tax
i nposed by RCW 82.08.020 does not apply to sales of audio or video
programm ng by a radio or tel evision broadcaster.

(2)(a) Except as provided in (b) of this subsection, the exenption
provided in subsection (1) of this section does not apply in respect to
programming that is sold on a pay-per-programbasis or that allows the
buyer to access alibrary of prograns at any tinme for a specific charge
for that service.

(b) Notwi thstanding (a) of this subsection, the exenption provided
in this section applies to the sale of progranm ng described in (a) of
this subsection if the seller is subject to a franchise fee in this
state under the authority of Title 47 U S.C. Sec. 542(a) on the gross
revenue derived fromthe sale.

(3) For purposes of this section, "radio or tel evision broadcaster”
includes satellite radio providers, satellite television providers,
cable television providers, and providers of subscription internet
t el evi si on.
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NEW SECTION. Sec. 503. A new section is added to chapter 82.08
RCWto read as foll ows:

(1) The tax inposed by RCW 82.08.020 does not apply to sal es of
digital goods, digital codes, digital automated services, or services
defined as aretail sale in RCW82.04.050(6)(b) for purposes of:

(a) Consuming the digital good, digital code, digital automated
service, or service defined as a retail sale in RCW82.04.050(6)(b) in
produci ng for sale a new product, where the digital good, digital code,
digital autonmated service, or service defined as a retail sale in RCW
82.04. 050(6) (b) becones an ingredient or conponent of the new product.
A digital code becones an ingredient or conponent of a new product if
the digital good or digital automated service acquired through the use
of the digital code beconmes an ingredient or conponent of a new
product; or

(b) Making the digital good or digital automated service, including
a digital good or digital automated service acquired through the use of
a digital code, or service defined as a retail sale in RCW
82.04.050(6)(b) available free of charge for the use or enjoynent of
ot hers.

(2) The exenption is available only when the buyer provides the
seller with an exenption certificate in a formand manner prescribed by
the departnent. The seller nust retain a copy of the certificate for
the seller's files.

NEW SECTION. Sec. 504. A new section is added to chapter 82.08
RCWto read as foll ows:

(1) The tax inposed by RCW 82.08. 020 does not apply to the sale to
a business of standard digital information and services rendered in
respect to standard digital information, where the standard digita
i nformati on and services are purchased solely for business purposes.

(2) The exenption is available only when the buyer provides the
seller with an exenption certificate in a formand manner prescribed by
the departnment. The seller nust retain a copy of the certificate for
the seller's files.

(3) For purposes of this section, the follow ng definitions apply:

(a) "Business purposes” neans any purpose relevant to the business
needs of the taxpayer claimng an exenption under this section.
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Busi ness purposes do not include any personal, famly, or household
purpose. The term al so does not include any activity conducted by a
government entity as that termis defined in RCW7.25. 005; and

(b) "Standard digital information" neans a digital good consisting
primarily of data, facts, or information, or any conbination thereof,
not generated or conpiled for a specific client or custoner.

Sec. 505. RCW 82.08.02525 and 1996 ¢ 63 s 1 are each anended to
read as foll ows:

The tax levied by RCW 82.08.020 ((shalt)) does not apply to the
sale of public records by state and | ocal agencies, as the terns are
defined in RCW42.17.020, that are copied or transferred electronically
under a request for the record for which no fee is charged other than
a statutorily set fee or a fee to reinburse the agency for its actua
costs directly incident to the copying. A request for a record
includes a request for a docunent not available to the public but
available to those persons who by law are allowed access to the
docunent, such as requests for fire reports, |aw enforcenent reports,
taxpayer information, and academ c transcripts.

Sec. 506. RCW 82.08.0253 and 1980 ¢ 37 s 21 are each anended to
read as foll ows:

(1) The tax levied by RCW 82. 08. 020 ((shall)) does not apply to.

(a) The distribution and newsstand sal e of printed newspapers; and

(b) The sale of newspapers_ transferred electronically, provided
that the electronic version of a printed newspaper:

(i) Shares content with the printed newspaper; and

(ii) Is promnently identified by the sane nane_as the_ printed
newspaper or otherw se conspicuously indicates that it is a conpl enent
to the printed newspaper.

(2) For_ purposes _of this section, "printed newspaper" neans_a
publication issued regularly at stated intervals at |east twice a nonth

and printed on newsprint in tabloid or broadsheet format fol ded | oosel vy

together w thout stapling, glue, or any other binding of any Kkind
i ncludi ng any suppl enent of a printed newspaper.

Sec. 507. RCW 82.08.02535 and 1995 2nd sp.s. ¢ 8 s 1 are each
anended to read as foll ows:
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The tax | evied by RCW82. 08. 020 ((shalt)) does not apply to ((+he))
subscription sales ((and—distrbut+oen)) of magazines or periodicals
((by—subser+ption)), including nmagazines and_periodicals transferred
electronically to_the buyer, for the purposes of fund-raising by (1)
educational institutions as defined in RCW82.04.170, or (2) nonprofit
organi zations engaged in activities primarily for the benefit of boys
and girls nineteen years and younger.

Sec. 508. RCW82.08.02537 and 1996 ¢ 272 s 2 are each anended to
read as foll ows:

The tax |l evied by RCW82.08.020 ((shatHl)) does not apply to sales
of academ c transcripts by educational institutions, including academn c
transcripts transferred electronically.

Sec. 509. RCW82.08.0256 and 1980 c 37 s 24 are each anended to
read as foll ows:

The tax |l evied by RCW 82.08.020 ((shatHl)) does not apply to sales
(including transfers of title through decree of appropriation)
heretofore or hereafter nmade of the entire operating property of a
publicly or privately owned public utility, or of a conplete operating
integral section thereof, to the state or a political subdivision
thereof for use in conducting any business defined in RCW 82.16.010
(1, (2), (3, (4., (5, (6), (7)), (8, (9, (10) or (11). For
purposes of this section, "operating property"” includes digital goods
and digital codes.

Sec. 510. RCW 82.08.02565 and 1999 ¢ 211 s 5 are each anended to
read as foll ows:

(1) The tax levied by RCW 82.08.020 ((shalt+)) does not apply to
sales to a manufacturer or processor for hire of machinery and
equi pnent used directly in a manufacturing operation or research and
devel opnent operation, to sales to a person engaged in testing for a
manuf acturer or processor for hire of machinery and equi pnent used
directly in a testing operation, or to sales of or charges made for
| abor and services rendered in respect to installing, repairing,
cl eaning, altering, or inproving the machinery and equi pnent, but only
when t he purchaser provides the seller with an exenption certificate in
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a form and manner prescribed by the departnent by rule. The seller
((shalt)) nust retain a copy of the certificate for the seller's files.

(2) For purposes of this section and RCW82. 12. 02565:

(a) "Machinery and equi pnent” means industrial fixtures, devices,
and support facilities, and tangi bl e personal property that becones an
i ngredi ent or conponent thereof, including repair parts and repl acenent
parts. "Machinery and equi prment” includes pollution control equi pnent
installed and used in a manufacturing operation, testing operation, or
research and devel opnment operation to prevent air pollution, water
pollution, or contamnation that mght otherwise result from the
manuf acturing operation, testing operation, or research and devel opnent
operation. "Machinery and equi pnent” also includes digital goods.

(b) "Machi nery and equi pnrent"” does not i ncl ude:

(1) Hand-powered tools;

(1i) Property with a useful life of |ess than one year;

(tit) Buildings, other than mnmachinery and equipnment that 1is
permanently affixed to or becones a physical part of a building;, and

(iv) Building fixtures that are not integral to the manufacturing
operation, testing operation, or research and devel opnent operation
that are permanently affixed to and becone a physical part of a
building, such as wutility systenms for heating, ventilation, air
condi tioni ng, conmunications, plunbing, or electrical.

(c) Machinery and equipnent is "used directly” in a manufacturing
operation, testing operation, or research and devel opnent operation if
t he machi nery and equi pnent :

(1) Acts upon or interacts wth an item of tangible personal
property;

(1i1) Conveys, transports, handles, or tenporarily stores an item of
tangi bl e personal property at the manufacturing site or testing site;

(iii1) Controls, guides, neasures, verifies, aligns, regul ates, or
tests tangi bl e personal property at the site or away fromthe site;

(i1v) Provides physical support for or access to tangi ble personal
property;

(v) Produces power for, or lubricates machinery and equi pnent;

(vi) Produces another item of tangi bl e personal property for use in
the manufacturing operation, testing operation, or research and
devel opnent operati on;
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(vii) Places tangi bl e personal property in the container, package,
or wrapping in which the tangi bl e personal property is normally sold or
transported; or

(viii) Is integral to research and devel opnent as defined in RCW
82. 63. 010.

(d) "Manufacturing operation” neans the manufacturing of articles,
substances, or comodities for sale as tangi bl e personal property. A
manuf acturing operation begins at the point where the raw naterials
enter the manufacturing site and ends at the point where the processed
materi al | eaves the manufacturing site. The term al so includes that
portion of a cogeneration project that is used to generate power for
consunption within the manufacturing site of which the cogeneration
project is an integral part. The term does not include the production
of electricity by a light and power business as defined in RCW
82.16.010 or the preparation of food products on the prem ses of a
person selling food products at retail.

(e) "Cogeneration" neans the sinmultaneous generation of electrical
energy and | ow grade heat fromthe sane fuel.

(f) "Research and devel opnent operation" neans engagi ng in research
and devel opment as defined in RCW 82.63.010 by a manufacturer or
processor for hire.

(g) "Testing" neans activities perforned to establish or determ ne
the properties, qualities, and limtations of tangible personal
property.

(h) "Testing operation" neans the testing of tangible personal
property for a manufacturer or processor for hire. A testing operation
begins at the point where the tangi ble personal property enters the
testing site and ends at the point where the tangi bl e personal property
| eaves the testing site. The term also includes that portion of a
cogeneration project that is used to generate power for consunption
within the site of which the cogeneration project is an integral part.
The term does not include the production of electricity by a |ight and
power business as defined in RCW 82.16. 010 or the preparation of food
products on the prem ses of a person selling food products at retail.

Sec. 511. RCW 82. 08. 0257 and 1980 c 37 s 25 are each anended to

read as foll ows:
The tax | evied by RCW82. 08. 020 ((shalt)) does not apply to auction
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sal es made by or through auctioneers of ((tangi-ble)) personal property
(i ncluding household goods) ((whieh—have)) that has been used in
conducting a farmactivity, when the seller thereof is a farner and the
sale is held or conducted upon a farmand not ot herw se.

Sec. 512. RCW 82.08.0273 and 2007 ¢ 135 s 2 are each anended to
read as foll ows:

(1) The tax levied by RCW 82.08.020 ((shalt+)) does not apply to
sales to nonresidents of this state of tangible personal property,
digital goods, and digital codes, when such property is for use outside
this state ((wher)), and the purchaser (a) is a bona fide resident of
a state or possession or Province of Canada other than the state of
Washi ngton and such state, possession, or Province of Canada does not
i npose a retail sales tax or use tax of three percent or nore or, if
inposing such a tax, permts Wshington residents exenption from
ot herwi se taxabl e sales by reason of their residence, and (b) agrees,
when requested, to grant the departnment of revenue access to such
records and other forns of wverification at his or her place of
residence to assure that such purchases are not first wused
substantially in the state of Washi ngton

(2) Notwi thstanding anything to the contrary in this chapter, if
parts or other tangi ble personal property are installed by the seller
during the course of repairing, cleaning, altering, or inproving notor
vehicles, trailers, or canpers and the seller makes a separate charge
for the tangi ble personal property, the tax levied by RCW 82.08.020
does not apply to the separately stated charge to a nonresident
purchaser for the tangi bl e personal property but only if the separately
stated charge does not exceed either the seller's current publicly

stated retail price for the tangible personal property or, if no
((separately)) publicly stated retail price is available, the seller's
cost for the tangible personal property. However, the exenption

provided by this section does not apply if tangible personal property
is installed by the seller during the course of repairing, cleaning,
altering, or inproving notor vehicles, trailers, or canpers and the
seller nmakes a single nonitem zed charge for providing the tangible
personal property and service. Al of the requirenents in subsections
(1) and (3) through (6) of this section apply to this subsection.
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(3)(a) Any person claimng exenption fromretail sales tax under
the provisions of this section nust display proof of his or her current
nonresi dent status as provided in this section.

(b) Acceptable proof of a nonresident person's status ((shaH))
i ncl udes one piece of identification such as a valid driver's |icense
fromthe jurisdiction in which the out-of-state residency is clainmed or
a valididentification card which has a photograph of the holder and is
issued by the out-of-state jurisdiction. Identification under this
subsection (3)(b) nmust show the holder's residential address and have
as one of its |egal purposes the establishnment of residency in that
out-of -state jurisdiction.

(4) Nothing in this section requires the vendor to nmake tax exenpt
retail sales to nonresidents. A vendor may choose to make sales to
nonresi dents, collect the sales tax, and remt the anobunt of sales tax

collected to the state as otherwi se provided by law [|If the vendor
chooses to make a sale to a nonresident w thout collecting the sales
tax, the vendor shall, in good faith, examne the proof of

nonr esi dence, determne whether the proof is acceptable under
subsection (3)(b) of this section, and namintain records for each
nont axabl e sal e which shall showthe type of proof accepted, including
any identification nunbers where appropriate, and the expiration date,

i f any.
(5) (a) Any person making fraudul ent statenents, which includes the
of fer of f raudul ent identification or fraudul ently procured

identification to a vendor, in order to purchase goods w thout paying
retail sales tax is guilty of perjury under chapter 9A 72 RCW

(b) Any person nmeking tax exenpt purchases under this section by
di spl aying proof of identification not his or her own, or counterfeit
identification, with intent to violate the provisions of this section,
is guilty of a msdeneanor and, in addition, ((shalk—be)) is liable for
the tax and subject to a penalty equal to the greater of one hundred
dollars or the tax due on such purchases.

(6) (a) Any vendor who nmakes sales wi thout collecting the tax to a
per son who does not hold valid identification establishing out-of-state
resi dency, and any vendor who fails to maintain records of sales to
nonresidents as provided in this section, ((shatH—be)) is personally
liable for the anbunt of tax due.
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(b) Any vendor who nmakes sales without collecting the retail sales
tax wunder this section and who has actual know edge that the
purchaser's proof of identification establishing out-of-state residency
is fraudulent is guilty of a m sdeneanor and, in addition, ((shat—be))
is liable for the tax and subject to a penalty equal to the greater of
one thousand dollars or the tax due on such sales. In addition, both
t he purchaser and the vendor ((shall—be)) are liable for any penalties
and interest assessabl e under chapter 82.32 RCW

Sec. 513. RCW82.08.805 and 2006 c 182 s 3 are each anended to
read as foll ows:

(1) A person who has paid tax under RCWS82.08. 020 for ((tangible))
personal property wused at an alumnum snelter, tangible personal
property that will be incorporated as an ingredient or conponent of
bui | di ngs or other structures at an alum numsnelter, or for |abor and
services rendered with respect to such buildings, structures, or
((tangible)) personal property, is eligible for an exenption fromthe
state share of the tax in the formof a credit, as provided in this
section. A person claimng an exenption nust pay the tax and may then
take a credit equal to the state share of retail sales tax paid under
RCW 82. 08. 020. The person shall submt information, in a form and
manner prescribed by the departnent, specifying the anount of
qual i fyi ng purchases or acquisitions for which the exenption is clained
and t he anount of exenpted tax.

(2) For the purposes of this section, "alum num snelter” has the
sane neani ng as provided in RCW82. 04. 217.

(3) Credits may not be clained under this section for taxable
events occurring on or after January 1, 2012.

Sec. 514. RCW82.08.995 and 2007 ¢ 381 s 2 are each anmended to
read as foll ows:

(1) The tax inposed by RCW 82.08.020 does not apply to sal es of
((tangible)) personal property and services provided by a public
corporation, conmssion, or authority created under RCW 35.21.660 or
35.21.730 to an eligible entity.

(2) For purposes of this section, "eligible entity" neans a limted
liability conpany, a limted partnership, or a single asset entity,
descri bed in RCW82. 04. 615.
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NEW SECTION. Sec. 515. RCW 82.08.705 (Exenptions--Financial
information delivered electronically) and 2007 c¢c 182 s 1 are each
r epeal ed.

PART VI
USE TAX EXEMPTI ONS

NEW SECTION.  Sec. 601. A new section is added to chapter 82.12
RCWto read as foll ows:

The provisions of this chapter do not apply in respect to the use
of a digital code for one or nore digital products, if the use of the
digital products to which the digital code relates is exenpt fromthe
tax |l evied by RCW 82. 12. 020.

NEW SECTION. Sec. 602. A new section is added to chapter 82.12
RCWto read as foll ows:

(1) Except as provided in subsection (2) of this section, the
provisions of this chapter do not apply to the use of audio or video
progranmm ng provided by a radio or tel evision broadcaster.

(2)(a) Except as provided in (b) of this subsection, the exenption
provi ded in subsection (1) of this section does not apply in respect to
programmng that is sold on a pay-per-programbasis or that allows the
buyer to access alibrary of prograns at any tinme for a specific charge
for that service.

(b) Notwi thst