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ENGROSSED SUBSTI TUTE HOUSE BI LL 2075

Passed Legislature - 2009 Regul ar Sessi on
State of WAshi ngton 61st Legislature 2009 Regul ar Session
By House Finance (originally sponsored by Representative Hunter)

READ FI RST TI ME 03/ 02/ 09.

AN ACT Relating to the excise taxation of certain products and
services provided or furnished electronically; anmendi ng RCW 82. 04. 190,
82.08.010, 82.12.010, 82.12.020, 82.04.060, 82.04.070, 82.04.110,
82.04.120, 82.04.2907, 82.04.297, 82.04.363, 82.04.4282, 82.04.470,
82. 04. 480, 82. 04. 065, 82. 08. 02525, 82. 08. 0253, 82. 08. 02535,
82. 08. 02537, 82. 08. 0256, 82. 08. 02565, 82. 08. 0257, 82.08. 0273,
82. 08. 805, 82.08.995, 82.12.0251, 82.12.02525, 82.12.0255, 82.12.0257,
82.12. 0258, 82.12. 0259, 82.12. 0315, 82.12. 02595, 82.12. 0272,
82.12.0284, 82.12.0345, 82.12.0347, 82.12.805, 82.12.860, 82.12.995,
82.32.730, 82.08.195, 35.21.717, 48.14.080, 82.02.020, 82.04.44525,
82.08. 040, 82.08.130, 82.12.035, 82.12.040, 82.14.465, 82.16.010,
82.32. 020, and 82. 32.023; reenacting and anmendi ng RCW 82. 04. 050; addi ng
new sections to chapter 82.04 RCW addi ng new sections to chapter 82.08
RCW addi ng new sections to chapter 82.12 RCW addi ng a new section to
chapter 82.14 RCW adding a new section to chapter 82.32 RCW creating
new sections; and repealing RCW82. 08. 705 and 82.12. 705.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

"PART |
BACKGROUND AND FI NDI NGS

p. 1 ESHB 2075. SL
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NEW SECTI ON. Sec. 101. (1) In 2007, the legislature directed the
departnment of revenue (departnent) to conduct a study of the taxation
of electronically delivered products (digital products). |In conducting
the study, the departnent was assisted by a commttee conprised of
| egi sl ators, academ cs, and individuals representing different segnents
of government and industry (the "study conmttee").

(2) At the conclusion of the study, the departnent issued its final
report Decenber 5, 2008. The final report noted that any
recommendations to the |l egislature should pronote the foll ow ng goals:
(a) Sinplicity and fairness; (b) conformty with the streamined sal es
and use tax agreenent; (c) neutrality regardl ess of industry, content,
and delivery nethod while taking the purchaser's underlying property
rights into account; (d) consideration given to the revenue inpact of
potential changes to the tax base; (e) consideration given to the
i npact caused by the pyram ding of business inputs; (f) maintaining or
enhanci ng the conpetitiveness of businesses | ocated in Washi ngton; and
(g) maintaining certainty, consistency, durability, and equity despite
changes in technol ogy and busi ness nodel s.

(3) Wile the departnent's final report did not contain
recommendations for the |l egislature, the report's concl usion notes that
the study commttee found that Ilegislation inplenmenting digital
products tax policy is necessary in 2009 to: (a) Protect the sales and
use tax base; (b) establish certainty in our tax code; (c) maintain
conformty with the streanmlined sales and use tax agreenent; and (d)
encour age econom ¢ devel opnent.

(4) This act is the outgrowh of the work of the departnent and the
study commttee. The purpose of this act is to inplenent those
findings of the study conmttee noted in subsection (3) of this
section. This act also takes into account the goals noted in
subsection (2) of this section. Moreover, this act contains specific
provisions to: (a) Provide protections for taxpayers who failed to pay
or collect tax on digital products for periods before the effective
date of this act; and (b) pronote the | ocation of server farns and data
centers in this state by preventing the departnent from considering a
person's ownership of, or rights in, digital goods or digital codes
residing on servers located in this state in determ ning whether the
person has nexus with this state for purposes of the taxes inposed in
Title 82 RCW

ESHB 2075. SL p. 2
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PART 11|
Dl G TAL PRODUCTS DEFI NI TI ONS

NEW SECTION. Sec. 201. A new section is added to chapter 82.04
RCW to be codified between RCW 82.04.010 and 82.04.220 to read as
fol |l ows:

(1) "Digital audio works" means works that result fromthe fixation
of a series of nusical, spoken, or other sounds, including ringtones.

(2) "Digital audio-visual works" neans a series of related i mges
whi ch, when shown in succession, inpart an inpression of notion,
t oget her with acconpanyi ng sounds, if any.

(3) "Digital books" nmeans works that are generally recognized in
the ordi nary and usual sense as books.

(4) "Digital code" nmeans a code that provides a purchaser with the
right to obtain one or nore digital products, if all of the digita
products to be obtained through the use of the code have the sane sal es

and use tax treatnent. "Digital code" does not include a code that
represents a stored nonetary value that is deducted froma total as it
is used by the purchaser. "Digital code" also does not include a code

that represents a redeemable card, gift card, or gift certificate that
entitles the holder to select digital products of an indicated cash
value. A digital code may be obtained by any neans, including e-nail
or by tangi bl e neans regardl ess of its designation as song code, video
code, book code, or sone other term

(5)(a) "Digital automated service," except as provided in (b) of
this subsection (5), nmeans any service transferred electronically that
uses one or nore software applications.

(b) "Digital automated service" does not include:

(i) Any service that primarily involves the application of human
effort, and the human effort originated after the custoner requested
t he service;

(1i) The loaning or transferring of noney or the purchase, sale, or
transfer of financial instrunents. For purposes of this subsection
(5)(b)(ii), "financial instruments” include cash, accounts receivable
and payabl e, | oans and notes receivabl e and payabl e, debt securities,
equity securities, as well as derivative contracts such as forward
contracts, swap contracts, and options;

(1i1) D spensing cash or other physical itens froma nmachine;

(1v) Paynment processing services;

p. 3 ESHB 2075. SL
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(v) Parinmutuel wagering and handi cappi ng contests as authorized by
chapter 67.16 RCW

(vi) Tel ecommunications services and ancillary services as those
terms are defined in RCW82. 04. 065;

(vii) The internet and internet access as those terns are defined
in RCW82. 04. 297;

(viii) The service described in RCW82.04. 050(6) (b);

(ix) Online educational prograns provided by a:

(A) Public or private elenentary or secondary school; or

(B) An institution of higher education as defined in sections 1001
or 1002 of the federal higher education act of 1965 (Title 20 U S.C
Secs. 1001 and 1002), as existing on July 1, 2009. For purposes of
this subsection (5)(b)(ix)(B), an online educational program nust be
enconpassed within the institution's accreditation;

(x) Travel agent services, including online travel services, and
aut omat ed systens used by travel agents to book reservations;

(xi) Aservice that allows the person receiving the service to nake
online sales of products or services, digital or otherw se, using the
service provider's web site. The service described in this subsection
(5)(b)(xi) does not include the underlying sale of the products or
services, digital or otherw se, by the person receiving the service;
and

(xi1) Online classified advertising services.

(6)(a) "Digital goods," except as provided in (b) of this
subsection (6), neans sounds, imges, data, facts, or information, or
any conbi nation thereof, transferred el ectronically, including, but not
limted to, specified digital products and other products transferred
el ectronically not included within the definition of specified digital
product s.

(b) The term"digital goods" does not include:

(1) Tel ecommunications services and ancillary services as those
terms are defined in RCW82. 04. 065;

(11) Conputer software as defined in RCW 82. 04. 215;

(1i1) Internet access as defined in RCW 82. 04. 297;

(iv) The representation of a personal service in electronic form
such as an electronic copy of an engineering report prepared by an
engi neer, that primarily involves the application of human effort, and

ESHB 2075. SL p. 4
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the human effort originated after the custoner requested the service;
and

(v) Digital automated services and services and activities excluded
fromthe definition of digital autonmated services in subsection (5)(b)
of this section.

(7) "Digital products" neans digital goods and digital automated
servi ces.

(8) "Electronically transferred" or "transferred electronically"
means obtai ned by the purchaser by neans other than tangi ble storage
media. It is not necessary that a copy of the product be physically
transferred to the purchaser. So long as the purchaser nay access the
product, it will be considered to have been electronically transferred
to the purchaser

(9) "Specified digital products" nmeans electronically transferred
digital audio-visual works, digital audio works, and digital books.

PART 111
| MPCSI TI ON OF SALES AND USE TAXES ON DI G TAL PRODUCTS

Sec. 301. RCW82.04.050 and 2007 ¢ 54 s 4 and 2007 c 6 s 1004 are
each reenacted and anended to read as foll ows:

(1) "Sale at retail"™ or "retail sale" nmeans every sale of tangible
per sonal property (including articles produced, fabricated, or
inprinted) to all persons irrespective of the nature of their business
and including, anong others, without limting the scope hereof, persons
who install, repair, clean, alter, inprove, construct, or decorate rea
or personal property of or for consuners other than a sale to a person
who presents a resale certificate under RCW 82. 04. 470 and who:

(a) Purchases for the purpose of resale as tangible personal
property in the regular course of business w thout intervening use by
such person, but a purchase for the purpose of resale by a regiona
transit authority under RCW81.112.300 is not a sale for resale; or

(b) Installs, repairs, cl eans, alters, i nprints, I Npr oves,
constructs, or decorates real or personal property of or for consuners,
i f such tangi ble personal property becones an ingredi ent or conponent
of such real or personal property wthout intervening use by such
person; or

p. 5 ESHB 2075. SL
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(c) Purchases for the purpose of consum ng the property purchased
in producing for sale a new article of tangi ble personal property or
subst ance, of which such property becones an ingredi ent or conponent or
is a chemcal used in processing, when the primary purpose of such
chemcal is to create a chem cal reaction directly through contact with
an ingredient of a newarticle being produced for sale; or

(d) Purchases for the purpose of consum ng the property purchased
in producing ferrosilicon which is subsequently wused in producing
magnesi um for sale, if the primary purpose of such property is to
create a chem cal reaction directly through contact with an ingredient
of ferrosilicon; or

(e) Purchases for the purpose of providing the property to
consuners as part of conpetitive tel ephone service, as defined in RCW

82.04.065. The term shall include every sale of tangible persona
property which is used or consunmed or to be used or consuned in the
performance of any activity classified as a "sale at retail” or "retail

sal e" even though such property is resold or utilized as provided in
(a), (b), (c), (d), or (e) of this subsection follow ng such use. The
term al so neans every sale of tangible personal property to persons
engaged in any business which is taxable under RCW 82.04.280 (2) and
(7), 82.04.290, and 82. 04.2908; or

(f) Purchases for the purpose of satisfying the person's
obl i gati ons under an extended warranty as defined in subsection (7) of
this section, if such tangi bl e personal property replaces or becones an
i ngredi ent or conponent of property covered by the extended warranty
W t hout intervening use by such person.

(2) The term "sale at retail"” or "retail sale" ((shalH—nelude))
includes the sale of or charge nmade for tangible personal property
consuned and/or for |abor and services rendered in respect to the
fol |l ow ng:

(a) The installing, repairing, cleaning, altering, inprinting, or
i nproving of tangi ble personal property of or for consuners, including
charges made for the nere use of facilities in respect thereto, but
excl udi ng charges made for the use of self-service laundry facilities,
and al so excluding sales of |aundry service to nonprofit health care
facilities, and excluding services rendered in respect to |ive ani mal s,
bi rds and i nsects;

ESHB 2075. SL p. 6
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(b) The constructing, repairing, decorating, or inproving of new or
existing buildings or other structures under, upon, or above real
property of or for consuners, including the installing or attaching of
any article of tangi ble personal property therein or thereto, whether
or not such personal property becones a part of the realty by virtue of
installation, and shall also include the sale of services or charges
made for the clearing of |and and the noving of earth excepting the
mere leveling of land used in comrercial farm ng or agricul ture;

(c) The constructing, repairing, or inproving of any structure
upon, above, or under any real property owned by an owner who conveys
the property by title, possession, or any other neans to the person
perform ng such construction, repair, or inprovenment for the purpose of
perform ng such construction, repair, or inprovenent and the property
is then reconveyed by title, possession, or any other neans to the
ori gi nal owner;

(d) The cleaning, fumgating, razing, or noving of existing
bui | dings or structures, but ((shatkh)) nmay not include the charge nade
for janitorial services; and for purposes of this section the term
"janitorial services" shall mean those cl eani ng and car et aki ng services
ordinarily performed by conmmerci al janitor service businesses
including, but not imted to, wall and w ndow washi ng, floor cleaning
and waxing, and the cleaning in place of rugs, drapes and uphol stery.
The term "janitorial services" does not include painting, papering,
repairing, furnace or septic tank cleaning, snow renoval or
sandbl asti ng;

(e) Autonmobile towing and simlar autonotive transportation
services, but not in respect to those required to report and pay taxes
under chapter 82.16 RCW

(f) The furnishing of |odging and all other services by a hotel,
room ng house, tourist court, notel, trailer canp, and the granting of
any simlar license to use real property, as distinguished fromthe
renting or |easing of real property, and it ((shalkH—be)) is presuned
that the occupancy of real property for a continuous period of one
month or nore constitutes a rental or |ease of real property and not a
mere license to use or enjoy the sane. For the purposes of this
subsection, it shall be presuned that the sale of and charge made for
the furnishing of |odging for a continuous period of one nonth or nore

p. 7 ESHB 2075. SL
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to a person is a rental or l|ease of real property and not a nere
license to enjoy the sane;

(g) The installing, repairing, altering, or _inproving of digital
goods for consuners;

(h) Persons taxable under (a), (b), (c¢), (d), (e), ((and)) (f), and
(g) of this subsection when such sales or charges are for property,
| abor and services which are used or consuned in whole or in part by
such persons in the performance of any activity defined as a "sale at
retail” or "retail sale" even though such property, |abor and services
may be resold after such use or consunption. Nothing contained in this
subsection shall be construed to nodify subsection (1) of this section
and not hing contained in subsection (1) of this section ((shath)) nmay
be construed to nodify this subsection.

(3) The term "sale at retail"” or "retail sale" ((shalH—nelude))
includes the sale of or charge nade for personal, business, or
pr of essi onal services including anbunts designhated as interest, rents,
fees, adm ssion, and other service enolunents however designated,
recei ved by persons engaging in the foll ow ng business activities:

(a) Anusenent and recreation services including but not limted to
golf, pool, billiards, skating, bowing, ski lifts and tows, day trips
for sightseeing purposes, and others, when provided to consuners;

(b) Abstract, title insurance, and escrow servi ces;

(c) Credit bureau services;

(d) Autonobile parking and storage garage servi ces;

(e) Landscape nmi ntenance and horticul tural services but excluding
(1) horticultural services provided to farnmers and (ii) pruning,
trimmng, repairing, renoving, and clearing of trees and brush near
electric transm ssion or distribution |lines or equipnent, if perforned
by or at the direction of an electric utility;

(f) Service charges associated with tickets to professional
sporting events; and

(g) The follow ng personal services: Physical fitness services,
tanni ng salon services, tattoo parlor services, steam bath services,
turkish bath services, escort services, and dating services.

(4)(a) The term((shalt)) al so incl udes:

(1) The renting or |leasing of tangible personal property to
consuners; and

ESHB 2075. SL p. 8
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(i1i1) Providing tangi ble personal property along with an operator
for a fixed or indeterm nate period of tine. A consideration of this
is that the operator is necessary for the tangi ble personal property to
perform as designed. For the purpose of this subsection (4)(a)(ii), an
operator nust do nore than maintain, inspect, or set up the tangible
personal property.

(b) The term ((shalt)) does not include the renting or |easing of
tangi bl e personal property where the | ease or rental is for the purpose
of subl ease or subrent.

(5) The term ((shalt+)) also includes the providing of "conpetitive
tel ephone service," "telecommunications service,”" or "ancillary
services," as those terns are defined in RCW82. 04. 065, to consuners.

(6)(@) The term ((shatt+)) also includes the sale of prewitten
conputer software other than a sale to a person who presents a resale
certificate under RCW 82.04. 470, regardless of the nethod of delivery
to the end user((+—but—shatl)). For purposes_of this subsection
(6)(a), the sale of prewitten conputer software includes the sale of
or charge made for a key or an enabling or activation code, where the
key or code is required to activate prewitten conputer software and
put the software into use. There is _no separate sale_of the key_ or
code fromthe prewitten conputer software, regardless of howthe sale
may be characterized by the vendor or by the purchaser.

The term "retail sale" does not include the sale of or charge nade
for:

(i) Qustom software, or

(ii) The custom zation of prewitten conputer software.

(b) The term also includes the charge nade to consuners for the
right to access and use prewitten conputer software, where possession
of the software_is_naintained by the seller or_a_ third_ party,
regardl ess of whether the charge for the service is on a per use, per
user, per license, subscription, or sone other basis.

(7) The term ((shalt)) also includes the sale of or charge nade for
an extended warranty to a consuner. For purposes of this subsection,
"extended warranty” neans an agreenent for a specified duration to
performthe replacenent or repair of tangi ble personal property at no
addi ti onal charge or a reduced charge for tangi ble personal property,
| abor, or both, or to provide indemification for the replacenent or
repair of tangible personal property, based on the occurrence of

p. 9 ESHB 2075. SL
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specified events. The term "extended warranty" does not include an
agreenent, otherwise neeting the definition of extended warranty in
this subsection, if no separate charge is made for the agreenent and

the value of the agreenent is included in the sales price of the
tangi bl e personal property covered by the agreenment. For purposes of

this subsection, "sales price" has the sane neaning as in RCW
82.08. 010.

(8)(a) The termalso includes the following sales to consuners of
digital goods, digital codes, and digital automated services:

(i) Sales in which the seller has granted the purchaser the right
of pernmanent use;

(ii) Sales in which the seller has granted the purchaser a right of
use that is less than permnent;

(iii) Sales in_which the purchaser is not obligated to make
continued paynent as a condition of the sale; and

(iv) Sales_in which the purchaser is obligated to nake conti nued
paynent as a condition of the sale.

(b) A retail sale_ of digital goods, digital codes, or_digital
automated_services_under this_ subsection_(8) includes_ any_ services
provided by the seller exclusively in_connection wth the digital
goods, digital codes, or digital automated services, whether or not a
separate charge is made for such services.

(c) For purposes of this subsection, "pernmanent" neans perpetual or
for an indefinite or unspecified length of tine. Aright of permnent
use is presuned to have been_granted unless the agreenent between the
seller and the purchaser specifies or the circunstances surrounding the
transacti on suggest or indicate that the right to use term nates on the
occurrence of a condition subsequent.

(9) The term ((shalt)) does not include the sale of or charge nade
for | abor and services rendered in respect to the building, repairing,
or inproving of any street, place, road, highway, easenent, right-of-
way, mass public transportation term nal or parking facility, bridge,
tunnel, or trestle which is owned by a nunicipal corporation or
political subdivision of the state or by the United States and which is
used or to be used primarily for foot or vehicular traffic including
mass transportation vehicles of any ki nd.

((9)) (10) The term ((shatklH)) also does not include sales of
chem cal sprays or washes to persons for the purpose of postharvest

ESHB 2075. SL p. 10
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treatnent of fruit for the prevention of scald, fungus, nold, or decay,
nor ((shatkt)) does it include sales of feed, seed, seedlings,
fertilizer, agents for enhanced pollination including insects such as
bees, and spray nmaterials to: (a) Persons who participate in the
federal conservation reserve program the environnmental quality
incentives program the wetlands reserve program and the wldlife
habitat incentives program or their successors adm nistered by the
United States departnent of agriculture; (b) farners for the purpose of
producing for sale any agricultural product; and (c) farmers acting
under cooperative habitat developnent or access contracts with an
organi zation exenpt fromfederal incone tax under Title 26 U S. C. Sec.
501(c)(3) or the Washington state departnment of fish and wldlife to
produce or inprove wildlife habitat on land that the farmer owns or
| eases.

((628y)) (11) The term ((shall)) does not include the sale of or
charge nmade for |labor and services rendered in respect to the
constructing, repairing, decorating, or inproving of new or existing
bui | di ngs or other structures under, upon, or above real property of or
for the United States, any instrunentality thereof, or a county or city
housi ng authority created pursuant to chapter 35.82 RCW i ncluding the
installing, or attaching of any article of tangible personal property
therein or thereto, whether or not such personal property becones a
part of the realty by virtue of installation. Nor ((shall)) does the
terminclude the sale of services or charges nmade for the clearing of
land and the noving of earth of or for the United States, any
instrunmentality thereof, or a county or city housing authority. Nor
((shalt)) does the terminclude the sale of services or charges nade
for cleaning up for the United States, or its instrunentalities,
radi oactive waste and other byproducts of weapons production and
nucl ear research and devel opnent.

((xH)) (12) The term ((shall)) does not include the sale of or
charge made for | abor, services, or tangi ble personal property pursuant
to agreenments providing naintenance services for bus, rail, or rail
fixed guideway equipnent when a regional transit authority is the
reci pient of the | abor, services, or tangible personal property, and a
transit agency, as defined in RCW 81.104.015, perfornms the |abor or
servi ces.

p. 11 ESHB 2075. SL
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Sec. 302. RCWS82.04.190 and 2007 c¢c 6 s 1008 are each anended to
read as foll ows:

"Consuner" means the foll ow ng:

(1) Any person who purchases, acquires, owns, holds, or uses any
article of tangi ble personal property irrespective of the nature of the
person's business and including, anong others, wthout Iimting the
scope hereof, persons who install, repair, clean, alter, 1inprove,
construct, or decorate real or personal property of or for consuners
ot her than for the purpose (a) of resale as tangi ble personal property
in the regul ar course of business or (b) of incorporating such property
as an ingredient or conponent of real or personal property when
installing, repairing, cleaning, altering, inprinting, inproving,
constructing, or decorating such real or personal property of or for
consuners or (c) of consum ng such property in producing for sale a new
article of tangi ble personal property or a new substance, of which such
property becones an ingredient or conponent or as a chem cal used in
processi ng, when the primary purpose of such chemcal is to create a
chem cal reaction directly through contact with an ingredient of a new
article being produced for sale or (d) of consumng the property
purchased in producing ferrosilicon which is subsequently used in
produci ng magnesium for sale, if the primary purpose of such property
is to create a chemcal reaction directly through contact with an
ingredient of ferrosilicon or (e) of satisfying the person's
obl i gati ons under an extended warranty as defined in RCW82.04.050(7),
i f such tangi bl e personal property replaces or becones an i ngredi ent or
conponent of property covered by the extended warranty wthout
i nterveni ng use by such person;

(2)(a) Any person engaged in any business activity taxable under
RCW 82. 04. 290 or 82.04.2908; (b) any person who purchases, acquires, or
uses any conpetitive telephone service, ancillary services, or
t el ecommuni cati ons service as those terns are defined i n RCW82. 04. 065,
other than for resale in the regular course of business; (c) any person
who purchases, acquires, or wuses any service defined in RCW
82.04.050(2) (a) or (g), other than for resale in the regular course of
business or for the purpose of satisfying the person's obligations
under an extended warranty as defined in RCW 82.04.050(7); (d) any
person who purchases, acquires, or uses any anmusenent and recreation
service defined in RCW82.04.050(3)(a), other than for resale in the

ESHB 2075. SL p. 12



© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNMNDNMNDNDDNMNDNMNMNMNMNNMNPEPPRPPRPPRPPRPERPEPRPREPPREPE
N o oA WNEFE OO 0o NP WDNPE OO oo N Ok W DN BEe o

regul ar course of business; (e) ((anryr—persen—who—is—an—end—user—of
seftware—and—{f))) any person who purchases or acquires an extended
warranty as defined in RCW82.04.050(7) other than for resale in the
regul ar course of business; and (f) any person who is an end_user of
software. For purposes of this subsection (2)(f) and RCW82. 04. 050(6),
a_person_who purchases or otherwise acquires prewitten conputer
software, who_provides services described_in RCW82.04.050(6)(b) and
who will charge consunmers for the right to access and use the
prewitten conputer software, is not an_end user of the prewitten
conput er software;

(3) Any person engaged in the business of contracting for the
buil ding, repairing or inproving of any street, place, road, highway,
easenent, right-of-way, mass public transportation term nal or parking
facility, bridge, tunnel, or trestle which is owed by a nunicipal
corporation or political subdivision of the state of Washi ngton or by
the United States and which is used or to be used primarily for foot or
vehi cular traffic including mass transportation vehicles of any kind as
defined in RCW82.04. 280, in respect to tangi bl e personal property when
such person i ncorporates such property as an ingredi ent or conponent of
such publicly owned street, pl ace, r oad, hi ghway, easenent ,
right-of-way, mass public transportation termi nal or parking facility,
bridge, tunnel, or trestle by installing, placing or spreading the
property in or upon the right-of-way of such street, place, road,
hi ghway, easenent, bridge, tunnel, or trestle or in or upon the site of
such mass public transportation termnal or parking facility;

(4) Any person who is an owner, |essee or has the right of
possession to or an easenent in real property which is being
constructed, repaired, decorated, inproved, or otherwi se altered by a
person engaged i n business, excluding only (a) nunicipal corporations
or political subdivisions of the state in respect to | abor and services
rendered to their real property which is used or held for public road
purposes, and (b) the United States, instrunentalities thereof, and
county and city housing authorities created pursuant to chapter 35.82
RCWin respect to | abor and services rendered to their real property.
Not hi ng contained in this or any other subsection of this definition
shal | be construed to nodify any other definition of "consuner”;

(5 Any person who is an owner, |essee, or has the right of
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possession to personal property which is being constructed, repaired,
i nproved, cleaned, inprinted, or otherw se altered by a person engaged
i n busi ness;

(6) Any person engaged in the business of constructing, repairing,
decorating, or inproving new or existing buildings or other structures
under, upon, or above real property of or for the United States, any
instrunentality thereof, or a county or city housing authority created
pursuant to chapter 35.82 RCW including the installing or attaching of
any article of tangi ble personal property therein or thereto, whether
or not such personal property becones a part of the realty by virtue of
installation; also, any person engaged in the busi ness of clearing | and
and noving earth of or for the United States, any instrunentality
thereof, or a county or city housing authority created pursuant to
chapter 35.82 RCW Any such person shall be a consuner within the
meani ng of this subsection in respect to tangible personal property
incorporated into, installed in, or attached to such building or other
structure by such person, except that consunmer does not include any
person engaged in the business of constructing, repairing, decorating,
or inproving new or existing buildings or other structures under, upon,
or above real property of or for the United States, or any
instrunmentality thereof, if the investnent project would qualify for
sal es and use tax deferral under chapter 82.63 RCWif undertaken by a
private entity;

(7) Any person who is a lessor of machinery and equipnent, the
rental of which is exenpt fromthe tax inposed by RCW 82. 08. 020 under
RCW 82.08.02565, with respect to the sale of or charge nade for
tangi bl e personal property consunmed in respect to repairing the
machi nery and equi pnent, if the tangi bl e personal property has a useful
life of |ess than one year. Not hi ng contained in this or any other
subsection of this section shall be construed to nodify any other
definition of "consuner",;

(8) Any person engaged in the business of cleaning up for the
United States, or its instrunentalities, radioactive waste and ot her
byproducts of weapons production and nucl ear research and devel opnent;
((and))

(9 Any person who is an owner, |essee, or has the right of
possessi on of tangi ble personal property that, under the ternms of an
extended warranty as defined in RCW82.04.050(7), has been repaired or
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is replacenment property, but only with respect to the sale of or charge
made for the repairing of the tangible personal property or the
repl acenent property;

(10) Any person who purchases, acquires, or uses services described
in RCW82.04.050(6)(b) other than for resale in the reqular course of
busi ness; and

(11) (a) Any end user of a digital product or digital code.

(b)(i) For purposes of this subsection, "end user" nmeans _any
taxpayer as defined in RCW82.12.010 other than a taxpayer who receives
by contract a_digital product for further conmercial broadcast,
rebroadcast, transmi ssion, retransm ssion, licensing, relicensing,
distribution, redistribution or exhibition of the product, in whole or
in part, to others. A person_ that purchases digital products or
digital codes for the purpose of giving away such products or codes

wll not be considered to have engaged in_ the distribution_ or
redi stribution of such products or codes and will be treated as an end
user;

contractual right to further redistribute, after the digital code is
redeened, the underlying digital product to which the digital code
relates, then the purchaser of the digital codeis an end user. If the
purchaser of the digital code receives the contractual right to further
redistribute, after the digital code is redeened, the underlying
digital product to which the digital code relates, then the purchaser
of the digital code is not an end user. A purchaser of a digital code
who has the contractual right to further redistribute the digital code
is an_end user if _that purchaser does_not have the right to further
redistribute, after the digital code is redeened, the underlying
digital product to which the digital code rel ates

Sec. 303. RCWS82.08.010 and 2007 c¢c 6 s 1302 are each anended to
read as foll ows:

For the purposes of this chapter:

(D(a) "Selling price" includes "sales price." "Sales price" neans
the total anopunt of consideration, except separately stated trade-in
property of like kind, including cash, credit, property, and services,
for which tangible personal property, extended warranties, digital
goods, digital codes, digital automated services, or other services

p. 15 ESHB 2075. SL
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defined as a "retail sale" under RCW 82.04.050 are sold, |eased, or
rented, valued in noney, whether received in noney or otherwise. No
deduction from the total amount of consideration is allowed for the
followng: (i) The seller's cost of the property sold; (ii) the cost
of materials used, |abor or service cost, interest, |osses, all costs
of transportation to the seller, all taxes inposed on the seller, and
any other expense of the seller; (iii) charges by the seller for any
services necessary to conplete the sale, other than delivery and
installation charges; (iv) delivery charges; and (v) installation
char ges.

Wen tangible personal property is rented or |eased under
circunstances that the consideration paid does not represent a
reasonabl e rental for the use of the articles so rented or |eased, the
"selling price" shall be determ ned as nearly as possible according to
the val ue of such use at the places of use of simlar products of |ike
qual ity and character under such rules as the departnent may prescri be;

(b) "Selling price" or "sales price" does not include: D scounts,
i ncluding cash, term or coupons that are not reinbursed by a third
party that are allowed by a seller and taken by a purchaser on a sal e;
interest, financing, and carrying charges fromcredit extended on the
sal e of tangi bl e personal property, extended warranties, digital goods,

digital codes, digital automated services, or other services, if the
anmount is separately stated on the invoice, bill of sale, or simlar
docunent given to the purchaser; and any taxes legally inposed directly
on the consuner that are separately stated on the invoice, bill of
sale, or simlar docunent given to the purchaser;

(c) "Selling price" or "sales price" includes consideration
received by the seller froma third party if:

(i) The seller actually receives consideration from a party other
than the purchaser, and the consideration is directly related to a
price reduction or discount on the sale;

(ii) The seller has an obligation to pass the price reduction or
di scount through to the purchaser;

(ii1) The anpunt of the consideration attributable to the sale is
fixed and determ nable by the seller at the time of the sale of the
itemto the purchaser; and

(tv) One of the criteriain this subsection (1)(c)(iv) is net:
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(A) The purchaser presents a coupon, certificate, or other
docunentation to the seller to claim a price reduction or discount
where the coupon, certificate, or docunentation is authorized,
distributed, or granted by a third party with the understanding that
the third party wll reinburse any seller to whom the coupon,
certificate, or docunentation is presented;

(B) The purchaser identifies hinself or herself to the seller as a
menber of a group or organization entitled to a price reduction or
di scount, however a "preferred custoner” card that is avail able to any
patron does not constitute nmenbership in such a group; or

(C The price reduction or discount is identified as a third party
price reduction or discount on the invoice received by the purchaser or
on a coupon, certificate, or other docunentation presented by the
pur chaser;

(2)(a) "Seller" nmeans every person, including the state and its
departnments and institutions, making sales at retail or retail sales to
a buyer, purchaser, or consuner, whether as agent, broker, or
principal, except "seller" does not nean:

(i) The state and its departnents and institutions when mnaking
sales to the state and its departnents and institutions; or

(ii1) A professional enployer organi zati on when a covered enpl oyee
coenpl oyed with the client under the terns of a professional enployer
agreenent engages in activities that constitute a sale at retail that
is subject to the tax inposed by this chapter. In such cases, the
client, and not the professional enpl oyer organi zation, is deened to be
the seller and is responsible for collecting and remtting the tax
i nposed by this chapter.

(b) For the purposes of (a) of this subsection, the terns "client,"”
"covered enpl oyee, " " pr of essi onal enpl oyer agreenent, " and
"professional enployer organi zation" have the sanme neanings as in RCW
82. 04. 540;

(3) "Buyer," "purchaser," and "consuner" include, without limting
the scope hereof, every individual, receiver, assignee, trustee in
bankruptcy, trust, estate, firm copartnership, joint venture, club
conpany, joint stock conpany, business trust, corporation, association,
society, or any group of individuals acting as a unit, whether nutual,
cooperative, fraternal, nonprofit, or otherw se, nunicipal corporation,
quasi nuni ci pal corporation, and also the state, its departnents and
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institutions and all political subdivisions thereof, irrespective of
the nature of the activities engaged in or functions perforned, and
al so the United States or any instrunentality thereof;

(4) "Delivery charges" neans charges by the seller of personal
property or services for preparation and delivery to a location
desi gnat ed by the purchaser of personal property or services including,

but not limted to, transportation, shipping, postage, handling,
crating, and packing;
(5) "Direct mail" means printed material delivered or distributed

by United States mail or other delivery service to a nass audi ence or
to addressees on a mailing list provided by the purchaser or at the
direction of the purchaser when the cost of the itens are not billed

directly to the recipients. "Direct mail" includes tangi ble personal
property supplied directly or indirectly by the purchaser to the direct
mail seller for inclusion in the package containing the printed
mat eri al . "Direct mail" does not include nmultiple itens of printed

materi al delivered to a single address;
(6) The neaning attributed in chapter 82.04 RCWto the terns "tax

year," "taxable year," "person," "conpany," "sale," "sale at retail,"”
"retail sale," "sale at whol esale,” "whol esale,” "business," "engagi ng
i n business," "cash discount," "successor," "consuner," "in this state"
and "within this state" shall apply equally to the provisions of this
chapter;

(7) For the purposes of the taxes inposed under this chapter and
under chapter 82.12 RCW "tangi bl e personal property" neans persona
property that can be seen, wei ghed, neasured, felt, or touched, or that
is in any other manner perceptible to the senses. Tangi ble persona
property includes electricity, water, gas, steam and prewitten
conput er software;

(8 "Extended warranty" has the same neaning as in RCW
82.04.050(7) .

(9) The definitions in_section 201 of this_act apply to this
chapter; and

(10) For the purposes of the taxes inposed under this chapter and
chapter 82.12 RCW whenever the terns "property"” or "personal property"
are used, those terns nust be construed to include digital goods and
digital codes unless:
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(a) It is clear fromthe context that the term "personal property"
is intended only to refer to tangi ble personal property;

(b) It is clear from the context that the term "property" is
intended only to refer to tangi ble personal property, real property, or

bot h; or

(c) To construe_the term "property" or_ "personal property" as
including digital goods and digital codes would yield unlikely, absurd,
or strained consequences.

Sec. 304. RCWB82.12.010 and 2006 ¢ 301 s 3 are each anmended to
read as foll ows:

For the purposes of this chapter:

(1) "Purchase price" nmeans the sane as sales price as defined in
RCW 82. 08. 010((-)) .

(2)(a) "Value of the article used" shall be the purchase price for
the article of tangi ble personal property, the use of which is taxable

under this chapter. The term also includes, in addition to the
purchase price, the anount of any tariff or duty paid with respect to
the inportation of the article used. In case the article used is

acquired by lease or by gift or is extracted, produced, or manufactured
by the person using the sane or is sold under conditions wherein the
purchase price does not represent the true value thereof, the val ue of
the article used shall be determ ned as nearly as possible according to
the retail selling price at place of use of simlar products of I|ike
quality and character under such rules as the departnent may prescri be.

(b) I'n case the articles used are acquired by bailnent, the val ue
of the use of the articles so used shall be in an anpbunt representing
a reasonable rental for the use of the articles so bailed, determ ned
as nearly as possible according to the val ue of such use at the places
of use of simlar products of like quality and character under such
rules as the departnent of revenue may prescribe. I n case any such
articles of tangible personal property are used in respect to the
construction, repairing, decorating, or inproving of, and which becone
or are to becone an ingredient or conponent of, new or existing
bui | di ngs or other structures under, upon, or above real property of or
for the United States, any instrunentality thereof, or a county or