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HOUSE BI LL 2129

AS AMENDED BY THE SENATE
Passed Legislature - 2009 Regul ar Session
State of WAshi ngton 61lst Legislature 2009 Regul ar Session

By Representative Eddy

AN ACT Relating to the greenhouse gas em ssions performance
standard under chapter 80.80 RCW and anending RCW 80.80.010,
80. 80. 040, 80.80.060, and 80. 80. 070.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW80.80.010 and 2007 ¢ 307 s 2 are each anended to read
as follows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Attorney general" means the Washington state office of the
attorney general .

(2) "Auditor" nmeans: (a) The Washington state auditor's office or
its designee for consumer-owned utilities under its jurisdiction; or
(b) an i ndependent auditor selected by a consuner-owned utility that is
not under the jurisdiction of the state auditor.

(3) "Average available greenhouse ((gases—fgas})) gas em ssions
out put” neans the | evel of greenhouse ((gases—tfgas})) gas em ssions as
surveyed and determ ned by the energy policy division of the departnent
of community, trade, and econom c devel opnent under RCW80. 80. 050.
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(4) "Baseload electric generation"” nmeans electric generation from
a power plant that is designed and intended to provide electricity at
an annual i zed pl ant capacity factor of at |east sixty percent.

(5) "Cogeneration facility" nmeans a power plant in which the heat
or steamis also used for industrial or commercial heating or cooling
purposes and that neets federal energy regulatory conmm ssion standards
for qualifying facilities under the public utility regulatory policies
act of 1978 (16 U.S.C. Sec. 824a-3), as anended.

(6) "Conbined-cycle natural gas thermal electric generation
facility" means a power plant that enpl oys a conbination of one or nore
gas turbines and steamturbines in which electricity is produced in the
steam turbine fromotherw se | ost waste heat exiting from one or nore
of the gas turbines.

(7) "Comm ssion" neans the Washington utilities and transportation
conmi ssi on.

(8) "Consuner-owned utility" means a municipal utility fornmed under
Title 35 RCW a public utility district formed under Title 54 RCW an
irrigation district forned under chapter 87.03 RCW a cooperative
formed under chapter 23.86 RCW a mutual corporation or association
formed under chapter 24.06 RCW or port district within which an
i ndustrial district has been established as authorized by Title 53 RCW
that is engaged in the business of distributing electricity to nore
than one retail electric custoner in the state.

(9) "Department” means the departnment of ecol ogy.

(10) "Distributed generation"” nmeans electric generation connected
to the distribution level of the transm ssion and distribution grid,
which is usually | ocated at or near the intended pl ace of use.

(11) "Electric utility" neans an el ectrical conpany or a consuner-
owned utility.

(12) "Electrical conpany"” neans a conpany owned by investors that
meets the definition of RCW80. 04. 010.

(13) "CGoverning board" nmeans the board of directors or |egislative
authority of a consumer-owned utility.

(14) "G eenhouse gases" includes carbon dioxide, nethane, nitrous
oxi de, hydrof | uorocarbons, perfluorocarbons, and sul fur hexafl uori de.

(15) "Long-termfinancial commtnent” neans:

(a) Either a new ownership interest in baseload el ectric generation
or an upgrade to a basel oad electric generation facility; or
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(b) A new or renewed contract for baseload electric generation with
a term of five or nore years for the provision of retail power or
whol esal e power to end-use custoners in this state.

(16) "Plant capacity factor” neans the ratio of the electricity
produced during a given tinme period, neasured in kilowatt-hours, to the
electricity the unit could have produced if it had been operated at its
rated capacity during that period, expressed in kilowatt-hours.

(17) "Power plant” neans a facility for the generation of
electricity that is permtted as a single plant by ((the—energy
FactH+ty — stte — evalyation — counett — o — a — boeal — urbsdietion)) a
jurisdiction inside or outside the state.

(18) "Upgrade" neans any nodification made for the prinmary purpose
of increasing the electric generation capacity of a baseload electric
generation facility. "Upgrade" does not include routine or necessary
mai nt enance, installation of em ssion control equi pnent, installation,
repl acenent, or nodification of equi pnent that inproves the heat rate
of the facility, or installation, replacenment, or nodification of
equi pnent for the primry purpose of nmintaining reliable generation
out put capability that does not increase the heat input or fuel usage
as specified in existing generation air quality permts as of July 22,
2007, but may result in incidental increases in generation capacity.

Sec. 2. RCW80.80.040 and 2007 ¢ 307 s 5 are each anended to read
as follows:

(1) Beginning July 1, 2008, the greenhouse ((gases)) gas em ssions
performance standard for all baseload electric generation for which
electric utilities enter into long-term financial commtnents on or
after such date is the | ower of:

(a) One thousand one hundred pounds of ¢greenhouse gases per
megawat t - hour; or

(b) The average avail abl e greenhouse ((gases)) gas em ssi ons out put
as determ ned under RCW 80. 80. 050.

(2) This chapter does not apply to long-termfinancial conmtnents
with the Bonneville power adm nistration.

(3) Al baseload electric generation facilities in operation as of
June 30, 2008, are deened to be in conpliance wth the greenhouse
((gases)) gas enm ssions performance standard established under this
section until the facilities are the subject of |ong-term financi al

p. 3 HB 2129. SL



© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNMNDNDDNNMNDNMNMNMNMNNMNPPRPPRPPRPPRPERPEPRPPRPPREPE
N o oA WNEFE OO 0N O P WDNPE OO oo N O WD Ee o

commtnents. All basel oad el ectric generation that commences operation
after June 30, 2008, and is | ocated in Washi ngton, nust conply wth the
greenhouse ((gases)) gas em ssions perfornmance standard established in
subsection (1) of this section.

((63))) (4) Al electric generation facilities or power plants
powered exclusively by renewable resources, as defined in RCW
19. 280. 020, are deened to be in conpliance with the greenhouse
((gases)) gas em ssions performance standard established under this
section.

((64»)) (5) Al cogeneration facilities in the state that are
fuel ed by natural gas or waste gas or a conbination of the two fuels,
and that are in operation as of June 30, 2008, are deened to be in
conpliance with the greenhouse ((gases)) gas em ssions performnce
standard established under this section until the facilities are the
subj ect of a new ownership interest or are upgraded.

((65))) (B6) In determning the rate of em ssions of greenhouse
gases for basel oad electric generation, the total em ssions associ ated
wi th producing electricity shall be included._

(7) In no case shall along-termfinancial commtnent be determ ned
to_be_in_conpliance_wth_ the greenhouse_ gas_em ssions_perfornmance
standard if the commtnent includes nore than_ twelve percent of
electricity fromunspecified sources.

(8) For a_ long-term financial commtnent wth_ nultiple_ power
plants, each specified power plant nust be treated individually for the
purpose_of determning the annualized plant_ capacity factor_ and net
em ssions, and each power plant nust conply with subsection (1) of this
section, except_ as_provided in_subsections_ (3) through (5) of this
section.

((66))) (9) The departnent shall establish an output-based
nmet hodol ogy to ensure that the cal culati on of em ssions of greenhouse
gases for a cogeneration facility recognizes the total usable energy
out put of the process, and includes all greenhouse gases emtted by the
facility in the production of both electrical and thermal energy. In
devel oping and inplenenting the greenhouse ((gases)) gas em Ssions
performance standard, the departnent shall consider and act in a manner
consistent with any rules adopted pursuant to the public utilities
regul atory policy act of 1978 (16 U S.C. Sec. 824a-3), as anended.
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((6H)) (10) The follow ng greenhouse ((gases)) gas eni ssions
produced by basel oad el ectric generation owned or contracted through a

| ong-term financial comm tnent shall not be counted as em ssions of the
power plant in determ ning conpliance with the greenhouse ((gases)) gas
em ssi ons perfornmance standard:

(a) Those emi ssions that are injected permanently in geol ogica
formati ons;

(b) Those em ssions that are permanently sequestered by ot her neans
approved by the departnent; and

(c) Those em ssions sequestered or mtigated as approved under
subsection (((+3))) (16) of this section.

((68y)) (11) In adopting and inplenenting the greenhouse ((gases))
gas em ssions performance standard, the departnent of community, trade,
and econom ¢ devel opnent energy policy division, in consultation with
the conmm ssion, the departnent, the Bonneville power admnistration

the western electricity coordination council, the energy facility site
eval uation counci |, electric utilities, public i nt erest
representatives, and consuner representatives, shall consider the

effects of the greenhouse ((gases)) gas em ssions perfornmance standard
on systemreliability and overall costs to electricity custoners.

((9)) (12) In developing and inplenmenting the greenhouse
((gases)) gas enmissions performance standard, the departnent shall
W th assistance of the comm ssion, the departnent of community, trade,
and econom c developnent energy policy division, and electric
utilities, and to the extent practicable, address |ong-term purchases
of electricity from unspecified sources in a manner consistent with
this chapter.

((£28))) (13) The directors of the energy facility site eval uation
council and the departnent shall each adopt rul es under chapter 34.05
RCW in coordination wth each other to inplenment and enforce the
greenhouse ((gases)) gas em ssions performance standard. The rules
necessary to i nplenent this section shall be adopted by June 30, 2008.

((+)) (14) In adopting the rules for inplenenting this section,
the energy facility site evaluation council and the departnent shal
include criteria to be applied in evaluating the carbon sequestration
pl an, for baseload electric generation that will rely on subsection
((A)) (10) of this section to denonstrate conpliance, but that wll
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commence sequestration after the date that electricity is first
produced. The rules shall include but not be limted to:

(a) Provisions for financial assurances, as a condition of plant
operation, sufficient to ensure successful inplenentation of the carbon
sequestration plan, including construction and operation of necessary
equi pnent, and any ot her significant costs;

(b) Provisions for geological or other approved sequestration
commencing within five years of plant operation, including full and
sufficient t echni cal docunent ati on to support t he pl anned
sequestration;

(c) Provisions for nonitoring the effectiveness of t he
i npl enentati on of the sequestration plan;

(d) Penalties for failure to achieve inplenentation of the plan on
schedul e;

(e) Provisions for an owner to purchase em ssions reductions in the
event of the failure of a sequestration plan under subsection ((£3}))
(16) of this section; and

(f) Provisions for public notice and coment on the carbon
sequestration plan.

((+2)) (15)(a) Except as provided in (b) of this subsection, as
part of its role enforcing the greenhouse ((gases)) gas em ssions
performance standard, the departnent shal | determ ne  whet her
sequestration or a plan for sequestration will provide safe, reliable,
and permanent protection against the greenhouse gases entering the
at nosphere fromthe power plant and all ancillary facilities.

(b) For facilities under its jurisdiction, the energy facility site
eval uation council shall contract for review of sequestration or the
carbon sequestration plan with the departnent consistent with the
conditions under (a) of this subsection, consider the adequacy of
sequestration or the plan in its adjudicative proceedi ngs conducted
under RCW 80.50.090(3), and incorporate specific findings regarding
adequacy in its recommendation to the governor under RCW80. 50. 100.

((6x3y)) (16) A project under consideration by the energy facility
site evaluation council by July 22, 2007, is required to include all of
the requirenents of subsection (((3H)) (14) of this section in its
carbon sequestration plan submtted as part of the energy facility site
eval uation council process. A project under consideration by the
energy facility site evaluation council by July 22, 2007, that receives

HB 2129. SL p. 6
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final site certification agreenent approval under chapter 80.50 RCW
shall make a good faith effort to inplenent the sequestration plan. |If
the project owner determ nes that inplenmentation is not feasible, the
project owner shall submt docunentation of that determnation to the
energy facility site evaluation council. The docunentation shal
denonstrate the steps taken to inplenent the sequestration plan and
evidence of the technological and economc barriers to successful
i npl enentation. The project owner shall then provide to the energy
facility site evaluation council notification that they shall inplenent
the plan that requires the project owner to neet the greenhouse
((gases)) gas em ssions performance standard by purchasing verifiable
greenhouse ((gases)) gas emssions reductions from an electric
generating facility located within the western interconnection, where
the reduction would not have occurred otherwise or absent this
contractual agreenment, such that the sum of the em ssions reductions
purchased and the facility's em ssions neets the standard for the life
of the facility.

Sec. 3. RCW80.80.060 and 2007 ¢ 307 s 8 are each anended to read
as follows:

(1) No electrical conpany may enter into a long-term financial
comm t ment unl ess the basel oad el ectric generation supplied under such
a long-term financial commtnment conplies with the greenhouse gases
em ssions performance standard established under RCW80. 80. 040.

(2) In order to enforce the requirenents of this chapter, the
comm ssion shall review in a general rate case or as provided in
subsection (5) of this section any long-term financial commtnent
entered into by an el ectrical conpany after June 30, 2008, to determ ne
whet her the baseload electric generation to be supplied under that
long-term financial commtnent conplies with the greenhouse gases
em ssions performance standard established under RCW80. 80. 040.

(3) I'n determ ning whether a long-termfinancial commtnent is for
basel oad el ectric generation, the comm ssion shall consider the design
of the power plant and its intended use, based upon the electricity
purchase contract, if any, permts necessary for the operation of the
power plant, and any other matter the conm ssion determ nes i s rel evant
under the circunstances.

p. 7 HB 2129. SL
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(4) Upon application by an electric utility, the conm ssion may
provi de a case-by-case exenption from the greenhouse gases em ssions
performance standard to address: (a) Unanticipated electric system
reliability needs; ((e¥)) (b) extraordinary cost inpacts on_ utility
ratepayers; or _(c) catastrophic events or threat of significant
financial harmthat may arise fromunforeseen circunstances.

(5) Upon application by an el ectrical conpany, the conm ssion shal
det ermi ne whet her the conpany's proposed decision to acquire electric
generation or enter into a power purchase agreement for electricity
conplies with the greenhouse gases em ssions perfornmance standard
est abl i shed under RCW 80. 80. 040( ( —whether—the—conpany—has—a—needfor
Hre — reseource— — and — whet-her — the — spect-tie — resourece — selected —+s
appropriate. The commi ssion shall take into consideration factors such
as —the —conpany—s —foerecasted —loads——need —for—energy——povwer —plant
technology— — expeeted — eosts— — and — ether — assoctated — Havestrent
deetstens)). The comm ssion shall not decide in a proceeding under
this subsection (5) issues involving the actual costs to construct and
operate the selected resource, cost recovery, or other issues reserved
by the commssion for decision in a general rate case or other
proceeding for recovery of the resource or contract costs. ((A
proceeding—under—thts—subsectton— (5 —shal-—be—conduected—pursuant—to
ehap%ep 34-065— RGMF{paFP PA——The —comm-sston—shab— adeap H-es—to

transactions to be eenp#e%ed— and {b) the p+eeed&#&k F+gh%s to be
provided to parties in chapter 34.05 RCW (part V), including
intervention, discovery,-briefing, and hearing.))

(6) An electrical conpany may account for and defer for |later
consideration by the comm ssion costs incurred in connection wth
((the)) a long-term financial commtnent, including operating and
mai nt enance costs, depreciation, taxes, and cost of invested capital.
The deferral begins wth the date on which the power plant begins
commercial operation or the effective date of the power purchase
agreenent and continues for a period not to exceed twenty-four nonths;
provided that if during such period the conpany files a general rate
case or other proceeding for the recovery of such costs, deferral ends
on the effective date of the final decision by the comm ssion in such

HB 2129. SL p. 8
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proceeding. Creation of such a deferral account does not by itself
determne the actual costs of the long-term financial commtnent,
whet her recovery of any or all of these costs is appropriate, or other
i ssues to be decided by the comm ssion in a general rate case or other
proceeding for recovery of these costs. For the_ purpose_ of this
subsection_(6) only, the term "long-term financial commtnent” also
includes an_electric conpany's ownership_or power purchase_agreenent
with atermof five or nore years associated with an eligible renewabl e
resource as defined in RCW19. 285. 030.

(7) The comm ssion shall consult with the departnment to apply the
procedures adopted by the departnent to verify the emssions of
gr eenhouse gases frombasel oad el ectric generation under RCWS80. 80. 040.
The departnent shall report to the conm ssion whet her basel oad el ectric
generation will conply with the greenhouse gases em ssions performance
standard for the duration of the period the baseload electric
generation is supplied to the electrical conpany.

(8) The conmm ssion shall adopt rules for the enforcenent of this
section with respect to electrical conpanies and adopt procedural rules
for approving costs incurred by an el ectrical conmpany under subsection
(4) of this section.

(9) The comm ssion shall adopt rules necessary to inplenent this
section by Decenber 31, 2008.

*Sec. 4. RCW80.80.070 and 2007 ¢ 307 s 9 are each anended to read
as follows:

(1) No consuner-owned utility nmay enter into a |long-termfinancial
comm t ment unl ess the basel oad el ectric generation supplied under such
a long-termfinancial commtnent conplies with the greenhouse ((gases))
gas em ssions perfornmance standard established under RCW80. 80. 040.

(2) The governing board shall review and make a determ nati on on
any long-term financial commtnment by the utility, pursuant to this
chapter and after consultation with the departnent, to determ ne
whet her the baseload electric generation to be supplied under that
| ong-term financial commtnment conplies with the greenhouse ((gases))
gas em ssions performance standard established under RCW80. 80.040. No
consuner-owned utility may enter into a long-termfinancial comm tnent
unl ess the basel oad el ectric generation to be supplied under that |ong-
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termfinancial commtnent conplies with the greenhouse ((gases)) gas
em ssions performance standard established under RCW80. 80. 040.

(3) In confirmng that a long-term financial commtnent is for
basel oad el ectric generation, the governing board shall consider the
desi gn of the power plant and the intended use of the power plant based
upon the electricity purchase contract, if any, permts necessary for
the operation of the power plant, and any other matter the governing
board determ nes is rel evant under the circunstances.

(4) The governing board may provide a case-by-case exenption from
t he greenhouse ((gases)) gas em ssions performance standard to address:
(a) Unanticipated electric system reliability needs; ((er)) (b)
extraordinary cost inpacts on utility ratepayers; or (c) catastrophic
events or threat of significant financial harm that may arise from
unf or eseen circunstances.

(5) The governing board shall apply the procedures adopted by the
departnent to verify the em ssions of greenhouse gases from basel oad
el ectric generation under RCW 80.80.040, and may request assistance
fromthe departnent in doing so.

(6) For consuner-owned utilities, the auditor is responsible for
auditing conpliance with this chapter and rules adopted under this
chapter that apply to those utilities and the attorney general is
responsi bl e for enforcing that conpliance.

*Sec. 4 was vetoed. See nessage at end of chapter.
Passed by the House April 20, 2009.
Passed by the Senate April 9, 2009.
Approved by the Governor My 11, 2009, with the exception of
certain itens that were vetoed.
Filed in Ofice of Secretary of State May 11, 2009.

Note: Governor's explanation of partial veto is as follows:
"I have approved, except for Section 4, House Bill 2129 entitl ed:

"AN ACT Relating to the greenhouse gas em ssions performance
standard under chapter 80.80 RCW"

Section 4 allows the governing boards of public utilities to exenpt
t hensel ves from performance standards if they find "extraordinary
cost inpacts on utility ratepayers.” | amvetoing this section because
there is no clear definition of what these inpacts nay be on
rat epayers, no process by which other parties wuld have the
opportunity to present evidence and argunent opposing a proposed
exenption, and no clear |egal framework that assures transparency and
accountability.

For these reasons, | have vetoed Section 4 of House Bill 2129. Wth
t he exception of Section 4, House Bill No. 2129 is approved.”

HB 2129. SL p. 10
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