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HOUSE BI LL 2465

Passed Legislature - 2010 Regul ar Sessi on
State of WAshi ngton 61lst Legislature 2010 Regul ar Session

By Representatives Hurst, Rodne, Kelley, Roberts, and Ericks; by
request of Washi ngton State Patr ol

Prefiled 12/18/09. Read first time 01/11/10. Referred to Committee
on Judiciary.

AN ACT Relating to breath test instrunents approved by the state
t oxi col ogi st; and anmendi ng RCW 46. 61. 506.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW46.61.506 and 2004 ¢ 68 s 4 are each anended to read
as follows:

(1) Upon the trial of any civil or crimnal action or proceeding
arising out of acts alleged to have been commtted by any person while
driving or in actual physical control of a vehicle while under the
i nfluence of intoxicating |iquor or any drug, if the person's al cohol
concentration is less than 0.08, it is evidence that may be consi dered
with other conpetent evidence in determ ning whether the person was
under the influence of intoxicating |iquor or any drug.

(2) The breath analysis shall be based upon grans of alcohol per
two hundred ten liters of breath. The foregoing provisions of this
section shall not be construed as limting the introduction of any
ot her conpetent evidence bearing upon the question whether the person
was under the influence of intoxicating |liquor or any drug.

(3) Analysis of the person's blood or breath to be considered valid
under the provisions of this section or RCW 46.61.502 or 46.61.504
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shal |l have been performed according to nethods approved by the state
t oxi col ogi st and by an individual possessing a valid permt issued by
the state toxicologist for this purpose. The state toxicologist is
directed to approve satisfactory techniques or nethods, to supervise
the exam nation of individuals to ascertain their qualifications and
conpetence to conduct such anal yses, and to issue permts which shal
be subject to termnation or revocation at the discretion of the state
t oxi col ogi st.

(4)(a) A breath test performed by any instrunent approved by the
state toxicol ogist shall be adm ssible at trial or in an admnistrative
proceeding if the prosecution or departnent produces prinma facie
evi dence of the foll ow ng:

(i) The person who performed the test was authorized to perform
such test by the state toxicol ogist;

(1i) The person being tested did not vomt or have anything to eat,
drink, or snoke for at least fifteen mnutes prior to adm nistration of
the test;

(i1ii1) The person being tested did not have any foreign substances,
not to include dental work, fixed or renovable, in his or her nouth at
t he begi nning of the fifteen-m nute observation peri od,

(iv) Prior to the start of the test, the tenperature of ((t+he)) any
liquid sinmulator solution utilized as an external standard, as neasured
by a thernoneter approved of by the state toxicol ogist was thirty-four
degrees centigrade plus or m nus 0.3 degrees centi grade;

(v) The internal standard test resulted in the nessage "verified";

(vi) The two breath sanples agree to within plus or mnus ten
percent of their nmean to be determ ned by the nmethod approved by the
state toxicol ogi st;

(vii) The result of the test of the liquid sinulator solution
external standard or dry gas external standard result did |ie between
.072 to .088 inclusive; and

(viiti) Al blank tests gave results of .000.

(b) For purposes of this section, "prima facie evidence" is
evi dence of sufficient circunstances that would support a | ogical and
reasonabl e inference of the facts sought to be proved. |In assessing
whet her there is sufficient evidence of the foundational facts, the
court or admnistrative tribunal is to assune the truth of the
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prosecution's or departnent's evidence and all reasonable inferences
fromit in a light nost favorable to the prosecution or departnent.

(c) Nothing in this section shall be deened to prevent the subject
of the test fromchallenging the reliability or accuracy of the test,
the reliability or functioning of the instrunment, or any maintenance
pr ocedur es. Such chal |l enges, however, shall not preclude the
adm ssibility of the test once the prosecution or departnent has nade
a prima facie showing of the requirenments contained in (a) of this
subsection. Instead, such chall enges may be considered by the trier of
fact in determ ning what weight to give to the test result.

(5) When a blood test is adm nistered under the provisions of RCW
46. 20. 308, the wi thdrawal of blood for the purpose of determning its
al coholic or drug content may be performed only by a physician, a
regi stered nurse, a licensed practical nurse, a nursing assistant as
defined in chapter 18.88A RCW a physician assistant as defined in
chapter 18.71A RCW a first responder as defined in chapter 18.73 RCW
an energency nedical technician as defined in chapter 18.73 RCW a
health care assistant as defined in chapter 18.135 RCW or any
technician trained in withdrawing blood. This |limtation shall not
apply to the taking of breath specinens.

(6) The person tested may have a physician, or a qualified
techni cian, chem st, registered nurse, or other qualified person of his
or her own choosing adm nister one or nore tests in addition to any
adm ni stered at the direction of a |aw enforcenent officer. The test
will be adm ssible if the person establishes the general acceptability
of the testing technique or nethod. The failure or inability to obtain
an additional test by a person shall not preclude the adm ssion of
evidence relating to the test or tests taken at the direction of a | aw
enforcenment officer.

(7) Upon the request of the person who shall submt to a test or
tests at the request of a |law enforcenent officer, full information
concerning the test or tests shall be made available to himor her or
his or her attorney.

Passed by the House January 28, 2010.

Passed by the Senate March 1, 2010.

Approved by the Governor March 15, 2010.

Filed in Ofice of Secretary of State March 15, 2010.
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