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HOUSE BI LL 2735

Passed Legislature - 2010 Regul ar Sessi on
State of WAshi ngton 61lst Legislature 2010 Regul ar Session

By Representatives Goodman, Appleton, Rolfes, Seaquist, Finn, Rodne,
Wl lians, Haigh, Pettigrew, Nelson, Darneille, Hasegawa, and O nsbhy

Read first tinme 01/13/10. Referred to Commttee on Judiciary.

AN ACT Relating to the representation of children in dependency
matters; anmendi ng RCW13. 34. 100, 13. 34.105, and 13. 34. 215; and creating
new secti ons.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) The legislature recognizes that
i nconsistent practices in and anong counties in Wshington have
resulted in fewchildren being notified of their right to request | egal
counsel in their dependency and term nation proceedings under RCW
13. 34. 100.

(2) The legislature recognizes that when children are provided
attorneys in their dependency and term nation proceedings, it 1is
i nperative to provide themw th well-trained advocates so that their
|l egal rights around health, safety, and well-being are protected.
Attorneys, who have different skills and obligations than guardi ans ad
litemand court-appointed special advocates, especially in formng a
confidential and privileged relationship wth a child, should be
trained in meaningful and effective child advocacy, the child welfare
system and services available to a child client, child and adol escent
brai n devel opnent, child and adol escent nental health, and the distinct

p. 1 HB 2735. SL
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| egal rights of dependent youth, anong other things. Wl | -trained
attorneys can provide legal counsel to a child on issues such as
pl acenent options, visitation rights, educational rights, access to
services while in care and services available to a child upon agi ng out
of care. Well-trained attorneys for a child can:

(a) Ensure the child's voice is considered in judicial proceedings;

(b) Engage the child in his or her |egal proceedings;

(c) Explainto the child his or her |egal rights;

(d) Assist the child, through the attorney's counseling role, to
consi der the consequences of different decisions; and

(e) Encourage accountability, when appropriate, anong the different
systens that provide services to children.

Sec. 2. RCW13.34.100 and 2009 c 480 s 2 are each anended to read
as follows:

(1) The court shall appoint a guardian ad litemfor a child who is
t he subject of an action under this chapter, unless a court for good
cause finds the appoi ntment unnecessary. The requirenment of a guardian
ad litem may be deened satisfied if the child is represented by
i ndependent counsel in the proceedings. The court shall attenpt to
match a child with special needs wth a guardian ad litem who has
specific training or education related to the child's individual needs.

(2) If the court does not have available to it a guardian ad litem
programw th a sufficient nunber of volunteers, the court my appoint
a suitable person to act as guardian ad litemfor the child under this
chapter. Another party to the proceeding or the party's enpl oyee or
representative shall not be so appointed.

(3) Each guardian ad |item program shall maintain a background
information record for each guardian ad litem in the program The
background information record shall include, but is not limted to, the
foll ow ng information:

(a) Level of formal education;

(b) General training related to the guardian ad litem s duties;

(c) Specific training related to issues potentially faced by
children in the dependency system

(d) Specific training or education related to child disability or
devel opnent al i ssues;

(e) Nunmber of years' experience as a guardian ad |item

HB 2735. SL p. 2
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(f) Nunber of appointnments as a guardian ad |litem and the county or
counties of appointnent;

(g) The nanes of any counties in which the person was renoved from
a guardian ad litem registry pursuant to a grievance action, and the
name of the court and the cause nunber of any case in which the court
has renoved t he person for cause;

(h) Founded allegations of abuse or neglect as defined in RCW
26. 44. 020;

(i) The results of an exam nation of state and national crimna
identification data. The exam nation shall consist of a background
check as all owed through the Washi ngton state crimnal records privacy
act under RCW 10.97.050, the Washington state patrol crimnal
identification system under RCW 43.43.832 through 43.43.834, and the
federal bureau of investigation. The background check shall be done
t hrough the Washington state patrol crimnal identification section and
nmust include a national check fromthe federal bureau of investigation
based on the subm ssion of fingerprints; and

(j) Crimnal history, as defined in RCW9.94A 030, for the period
covering ten years prior to the appointnent.

The background information record shall be updated annually. As a
condition of appointnent, the guardian ad Ilitems background
information record shall be nmade available to the court. If the
appointed guardian ad litemis not a nmenber of a guardian ad litem
program a suitabl e person appointed by the court to act as guardi an ad
l[item shall provide the background i nformation record to the court.

Upon appointnent, the guardian ad litem or guardian ad litem
program shall provide the parties or their attorneys with a copy of
the background information record. The portion of the background
information record containing the results of the crimnal background
check and the crimnal history shall not be disclosed to the parties or
their attorneys. The background information record shall not include
identifying information that may be used to harma guardian ad |item
such as honme addresses and hone tel ephone nunbers, and for vol unteer
guardians ad litem the court may allow the use of maiden names or
pseudonyns as necessary for their safety.

(4) The appoi ntnment of the guardian ad litemshall remain in effect
until the court discharges the appointnent or no |onger has

p. 3 HB 2735. SL
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jurisdiction, whichever cones first. The guardian ad litem nmay al so be
di scharged upon entry of an order of guardi anshi p.

(5 A guardian ad litemthrough counsel, or as otherw se authorized
by the court, shall have the right to present evidence, exanm ne and
cross-exam ne wtnesses, and to be present at all hearings. A guardi an
ad litem shall receive copies of all pleadings and other docunents
filed or submtted to the court, and notice of all hearings according

to court rules. The guardian ad litem shall receive all notice
contenpl ated for a parent or other party in all proceedings under this
chapter.

(6) (@) Pursuant to this subsection, the departnent or supervising
agency and the child's gquardian ad litem shall each notify a child of
his or her right to request counsel and shall ask the child whether he

or she wi shes to have counsel. The departnent or supervising agency
and the child's guardian ad litemshall notify the child and nake this
inquiry imediately after:

(i) The date of the child's twelfth birthday;

(ii) Assignnent of a case involving a child age twelve or older; or

(iii) July 1, 2010, for a child who turned twelve years old before
July 1, 2010.

(b) The departnment or _supervising agency and the child's guardi an
ad litem shall repeat the notification and inquiry at |east annually
and upon the filing of any notion or petition affecting the child's
pl acenent, services, or famlial relationships.

(c) The notification and inquiry is not required if the child has
al ready been appoi nted counsel.

(d) The departnent or supervising agency shall note in the child's
i ndi vidual service and safety plan, and the guardian ad litem shall
note in his or her report to the court, that the child was notified of
the_ right to_ request counsel and_indicate_ the_ child' s_position
regardi ng appoi nt nent of counsel.

(e) At the first reqularly scheduled hearing after:

(i) The date of the child's twelfth birthday;

(ii) The date that a dependency petition is filed pursuant to this
chapter on a child age twelve or older; or

(iii) July 1, 2010, for a child who turned twelve years old before
July 1, 2010;

HB 2735. SL p. 4
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the court shall inquire whether the child has_received notice of
his or_ her right to request legal counsel from the departnent or
supervi sing agency and the child's guardian ad litem The court shal
nmeke an_additional inquiry at the first reqularly schedul ed hearing
after the child's fifteenth birthday. No inquiry is necessary if the
child has already been appoi nted counsel.

(f) If the child requests | egal counsel and is age twel ve or ol der,
or if the guardian ad litem or the court determnes that the child
needs to be i ndependently represented by counsel, the court may appoint
an attorney to represent the child' s position.

(7) For the purposes of child abuse prevention and treatnent act
(42 U.S.C. Secs. 5101 et seq.) grants to this state under P.L. 93-247,
or any related state or federal legislation, a person appointed
pursuant to ((REW13-34-100)) this section shall be deened a guardi an
ad litemto represent the best interests of the mnor in proceedings
before the court.

(8) VWhen a court-appointed special advocate or vol unteer guardi an
ad litemis requested on a case, the program shall give the court the
name of the person it recomends. The program shall attenpt to match
a child with special needs with a guardian ad |litem who has specific
training or education related to the child' s individual needs. The
court shall imedi ately appoint the person reconmmended by the program

(9) If a party in a case reasonably believes the court-appointed
speci al advocate or volunteer guardian ad litem is inappropriate or
unqual i fied, the party nmay request a review of the appointnent by the
program The program nust conplete the review within five judicial
days and renove any appoi ntee for good cause. |If the party seeking the
review is not satisfied with the outcome of the review, the party may
file a notion with the court for the renoval of the court-appointed
speci al advocate or volunteer guardian ad litem on the grounds the
advocate or volunteer is inappropriate or unqualified.

Sec. 3. RCW13.34.105 and 2008 ¢ 267 s 13 are each anended to read
as follows:

(1) Unless otherwise directed by the court, the duties of the
guardian ad litem for a child subject to a proceeding under this
chapter, including an attorney specifically appointed by the court to

p. 5 HB 2735. SL
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serve as a gqguardian ad litem include but are not |limted to the
fol | ow ng:

(a) To investigate, collect relevant information about the child's
situation, and report to the court factual information regarding the
best interests of the child;

(b) To neet with, interview, or observe the child, depending on the
child' s age and devel opnental status, and report to the court any views
or positions expressed by the child on issues pending before the court;

(c) To nonitor all court orders for conpliance and to bring to the
court's attention any change in circunstances that my require a
nodi fication of the court's order;

(d) To report to the court information on the |egal status of a
child s nmenbership in any Indian tribe or band;

(e) Court-appointed special advocates and guardians ad |item may
make recommendati ons based upon an i ndependent investigation regarding
the best interests of the child, which the court may consider and wei gh
in conjunction with the recommendations of all of the parties; ((and))

(f) To represent and be an advocate for the best interests of the
child; and

(g) Toinformthe child, if the childis twelve years old or ol der,
of his or her right to request counsel and to ask the child whether he
or _she_w shes_to_have_ counsel, pursuant_ to RCW 13.34.100(6). The
guardian ad litemshall report to the court that the child was notified
of this right and indicate the child's position regardi ng appoi nt nment
of counsel. The guardian ad litemshall report to the court his or her
i ndependent recomendation as to_whet her appointnent of counsel is in
the best interest of the child.

(2) Aguardian ad litem shall be deened an officer of the court for

the purpose of imunity fromcivil liability.
(3) Except for information or records specified in RCW
13.50.100(7), the guardian ad litem shall have access to all

information available to the state or agency on the case. Upon
presentation of the order of appointnent by the guardian ad |item any
agency, hospital, school organization, division or departnent of the
state, doctor, nurse, or other health care provider, psychologist,
psychi atrist, police departnment, or nental health clinic shall permt
the guardian ad litemto inspect and copy any records relating to the
child or children involved in the case, wthout the consent of the

HB 2735. SL p. 6
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parent or guardian of the child, or of the child if the child is under
the age of thirteen years, unless such access is otherw se specifically
prohi bited by | aw

(4) A guardian ad litem nay release confidential information,
records, and reports to the office of the famly and children's
onbudsnman for the purposes of carrying out its duties under chapter
43. 06A RCW

(5 The guardian ad litem shall release case information in
accordance with the provisions of RCW13.50. 100.

Sec. 4. RCW13.34.215 and 2009 ¢ 520 s 36 are each anended to read
as follows:

(1) A child may petition the juvenile court to reinstate the
previously term nated parental rights of his or her parent under the
foll owi ng circunstances:

(a) The child was previously found to be a dependent child under
this chapter

(b) The child's parent's rights were termnated in a proceeding
under this chapter

(c) The child has not achieved his or her permanency plan within
three years of a final order of term nation; and

(d) The child nust be at |east twelve years old at the tine the
petition is filed. Upon the child s notion for good cause shown, or on
its own notion, the court may hear a petition filed by a child younger
t han twel ve years ol d.

(2) If the child is eligible to petition the juvenile court under
subsection (1) of this section_and a_ parent_ whose_rights have_ been
previously term nated contacts the departnent or supervising agency or

the child's guardian ad litemregarding reinstatenent, the depart nent
or supervising agency or the guardian ad litemnust notify the eligible
child about his or her right to petition for reinstatenent of parental
rights.

(3) A child seeking to petition under this section shall be
provi ded counsel at no cost to the child.

((63))) (4) The petition nust be signed by the child in the absence
of a showi ng of good cause as to why the child could not do so.

((4)Y)) (5) If, after a threshold hearing to consider the parent's
apparent fitness and interest in reinstatenent of parental rights, the

p. 7 HB 2735. SL
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court finds by a preponderance of the evidence that the best interests
of the child my be served by reinstatenent of parental rights, the
juvenile court shall order that a hearing on the nerits of the petition
be hel d.

((65))) (B6) The court shall give prior notice for any proceedi ng
under this section, or cause prior notice to be given, to the
departnent or the supervising agency, the child s attorney, and the
child. The court shall al so order the departnent or supervising agency
to give prior notice of any hearing to the child' s former parent whose
parental rights are the subject of the petition, any parent whose
rights have not been termnated, the child s current foster parent,
relative caregiver, guardian or custodian, and the child's tribe, if
appl i cabl e.

((66))) (7)) The juvenile court shall <conditionally grant the
petition if it finds by clear and convincing evidence that the child

has not achieved his or her permanency plan and is not likely to
imm nently achi eve his or her permanency plan and that reinstatenent of
parental rights is in the child s best interest. In determning

whet her reinstatenent is in the child s best interest the court shal
consider, but isnot limted to, the foll ow ng:

(a) Whether the parent whose rights are to be reinstated is a fit
parent and has renedied his or her deficits as provided in the record
of the prior term nation proceedi ngs and prior term nation order;

(b) The age and maturity of the child, and the ability of the child
to express his or her preference;

(c) Whether the reinstatenent of parental rights will present a
risk tothe child' s health, welfare, or safety; and

(d) O her material changes in circunstances, if any, that may have
occurred which warrant the granting of the petition.

((6H)) (8) In determning whether the child has or has not
achi eved his or her permanency plan or whether the child is likely to
achieve his or her permanency plan, the departnent or supervising
agency shall provide the court, and the court shall review, infornmation
related to any efforts to achieve the permanency plan including efforts
to achi eve adopti on or a permanent guardi anship.

((68))) (9)(a) If the court conditionally grants the petition under
subsection ((£6))) (7) of this section, the case will be continued for
six nonths and a tenporary order of reinstatenent entered. During this

HB 2735. SL p. 8
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period, the child shall be placed in the custody of the parent. The
departnent or supervising agency shall devel op a permanency plan for
the child reflecting the plan to be reunification and shall provide
transition services to the famly as appropriate.

(b) If the child nust be renoved from the parent due to abuse or
neglect allegations prior to the expiration of the conditional six-
mont h period, the court shall dism ss the petition for reinstatenent of
parental rights if the court finds the allegations have been proven by
a preponderance of the evidence.

(c) If the child has been successfully placed with the parent for
six nonths, the court order reinstating parental rights remains in
effect and the court shall dism ss the dependency.

((69Y)) (10) After the child has been placed with the parent for
six nonths, the court shall hold a hearing. |If the placenent with the
parent has been successful, the court shall enter a final order of
reinstatenent of parental rights, which shall restore all rights,
powers, privileges, imunities, duties, and obligations of the parent
as to the child, including those relating to custody, control, and
support of the child. The court shall dismss the dependency and
direct the clerk's office to provide a certified copy of the final
order of reinstatenment of parental rights to the parent at no cost.

((£28)y)) (11) The granting of the petition under this section does
not vacate or otherwi se affect the validity of the original term nation
order.

(()) (12) Any parent whose rights are reinstated under this
section shall not be Iliable for any child support owed to the
departnment pursuant to RCW 13.34.160 or Title 26 RCWor costs of other
services provided to a child for the tinme period from the date of
termnation of parental rights to the date parental rights are
rei nst at ed.

((+2)) (13) A proceeding to reinstate parental rights is a
separate action fromthe term nation of parental rights proceedi ng and
does not vacate the original term nation of parental rights. An order
granted under this section reinstates the parental rights to the child.
This reinstatenent is a recognition that the situation of the parent
and child have changed since the tine of the term nation of parenta
rights and reunification is now appropriate.

p. 9 HB 2735. SL
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((+£3))) (14) This section is retroactive and applies to any child
who is under the jurisdiction of the juvenile court at the tinme of the
heari ng regardl ess of the date parental rights were term nated.

((+4)y)) (15) The state, the departnent, the supervising agency,
and its enployees are not liable for civil damages resulting from any
act or omssion in the provision of services under this section, unless
the act or om ssion constitutes gross negligence. This section does
not create any duty and shall not be construed to create a duty where
none exists. This section does not create a cause of action against
the state, the departnent, the supervising agency, or its enployees
concerning the original term nation.

NEW SECTION. Sec. 5. By Decenber 31, 2010, and within avail able
resources, the admnistrative office of the courts, working in
coordination with the state suprene court comm ssion on children in
foster care, shall devel op recomendati ons for voluntary training and
casel oad standards for attorneys who represent youth in dependency
proceedi ngs under chapter 13.34 RCW The adm nistrative office of the
courts shall report its recomendations to the appropriate commttees
of the |l egislature by Decenber 31, 2010.

Passed by the House February 13, 2010.

Passed by the Senate March 5, 2010.

Approved by the Governor March 23, 2010.

Filed in Ofice of Secretary of State March 23, 2010.
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