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SUBSTI TUTE HOUSE BI LL 2935

AS AMENDED BY THE SENATE
Passed Legislature - 2010 Regul ar Sessi on
State of WAshi ngton 61lst Legislature 2010 Regul ar Session

By House General Governnment Appropriations (originally sponsored by
Representatives Van De Wqge, Sells, Blake, Takko, Darneille, Walsh
Hi nkl e, and Kessler; by request of Governor G egoire)

READ FI RST TI ME 02/ 09/ 10.

AN ACT Relating to environnental and |and use hearings boards;
amendi ng RCW 43. 21B. 001, 43. 21B. 010, 43. 21B. 010, 43. 21B. 180,
43. 21B. 230, 43.21B. 320, 36.70A. 270, 70.95.094, 76.06.180, 76.09.050,
76.09. 080, 76.09.090, 76.09.170, 76.09.310, 77.55.011, 77.55.021,
77.55.141, 77.55.181, 77.55.241, 77.55.291, 78.44.270, 78.44. 380,
79.100. 120, 84.33.0775, 90.58. 140, 90.58.180, 90.58.190, 90.58.210, and
90.58.560; reenacting and anmending RCW 43.21B.005, 43.21B. 005,
43. 21B. 110, 43.21B. 110, 43.21B. 300, 43.21B. 310, and 76.09.020; adding
a new section to chapter 43.21B RCW adding new sections to chapter
36. 70A RCW adding a new section to chapter 76.09 RCW creating new
sections; repealing RCW 43.21B.190, 76.09.210, 76.09.220, 76.09.230
77.55.301, 77.55.311, 43.21L.005, 43.21L.010, 43.21L.020, 43.21L.030,
43. 21L. 040, 43.21L.050, 43.21L.060, 43.21L.070, 43.21L.080, 43.21L. 090,
43.21L. 100, 43.21L.110, 43.21L.120, 43.21L.130, 43.21L. 140, 43.21L. 900,
and 43.21L.901; providing effective dates; and providing expiration
dat es.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. It is the intent of the legislature to
reduce and consolidate the nunmber of state boards that conduct

p. 1 SHB 2935. SL
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adm nistrative review of environnental and | and use decisions and to
make nore uniformthe tinelines for filing appeals with such boards.
The legislature intends to elimnate the hydraulics appeals board and
the forest practices appeals board by transferring their duties to the
pol lution control hearings board. The legislature further intends to
elimnate certain prelimnary informal appeals heard internally by
agencies. The legislature also intends to consolidate adm nistratively
and physically collocate the growth nmanagenent hearings boards into the
envi ronnental and | and use hearings office by July 1, 2011.

Sec. 2. RCW43.21B. 001 and 2004 ¢ 204 s 1 are each anended to read
as follows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Business days" neans Monday through Friday exclusive of any
state or federal holiday.

(2) "Date of receipt" neans:

(a) Five business days after the date of mailing; or

(b) The date of actual receipt, when the actual receipt date can be
proven by a preponderance of the evidence. The recipient's sworn
affidavit or declaration indicating the date of receipt, which is
unchal  enged by the agency, shall constitute sufficient evidence of
actual receipt. The date of actual receipt, however, nay not exceed
forty-five days fromthe date of mailing.

(3) "Departnent" neans the departnent of ecol ogy.

(4) "Director"” nmeans the director of ecol ogy.

(5) "Environnental boards" neans_the pollution_ control hearings
board_created_in_RCW 43.21B.010_and_the_ shorelines_hearings_board
created in RCW90. 58. 170.

(6) "Land_ use_board" neans the_ growth_ nanagenent hearings_board
created in RCW36. 70A. 250.

Sec. 3. RCWA43.21B. 005 and 2003 ¢ 393 s 18 and 2003 ¢ 39 s 22 are
each reenacted and anended to read as foll ows:

(1) There is created an environnental hearings office of the state
of Washi ngton. The environnental hearings office ((shalt)) consists of
the pollution control hearings board created in RCW43.21B. 010, ((the
forest —practi-ces —appeals —board —ereated —i-n —ROW—76-09-210,)) the

SHB 2935. SL p. 2
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shorelines hearings board created in RCW 90.58.170, and the
environmental and |and use hearings board created in chapter 43.21L
RCOW (, and the hydraulic appeals board created in RCW77.55.170)). The
chair of the pollution control hearings board shall be the chief
executive officer of the environnental hearings office. Menbership
powers, functions, and duties of the pollution control hearings
boar d( (-—the—forest—practices—appeals—board;-)) and the shorelines
heari ngs board((;—and—the—hydraul+ec—appeals—boeard)) shall be as
provi ded by | aw.

(2) The chief executive officer of the environnental hearings
office may appoint an adm nistrative appeals judge who shall possess
the powers and duties conferred by the adm nistrative procedure act,
chapter 34.05 RCW in cases before the boards conprising the office.
The adm ni strative appeal s judge shall have a denonstrated know edge of
environnmental |aw, and shall be admtted to the practice of law in the
state of Washington. Additional adm nistrative appeal s judges may al so
be appointed by the chief executive officer on the sane terns.
Adm ni strative appeals judges shall not be subject to chapter 41.06
RCW

(3) The adm nistrative appeals judges appointed under subsection
(2) of this section are subject to discipline and term nation, for
cause, by the chief executive officer. Upon witten request by the
person so disciplined or termnated, the chief executive officer shal
state the reasons for such action in witing. The person affected has
a right of review by the superior court of Thurston county on petition
for reinstatenment or other renedy filed within thirty days of receipt
of such witten reasons.

(4) The chief executive officer may appoi nt, discharge, and fix the
conpensation of such admnistrative or clerical staff as my be
necessary.

(5) The chief executive officer may also contract for required
servi ces.

Sec. 4. RCWA43.21B. 005 and 2003 ¢ 393 s 18 and 2003 ¢ 39 s 22 are
each reenacted and anmended to read as foll ows:

(1) There is created an environmental and | and use hearings office
of the state of Washington. The environmental and | and_use heari ngs
office ((shaklh)) consists of the pollution control hearings board

p. 3 SHB 2935. SL
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created in RCW43. 21B. 010, ((theforest—practices—appeals—boardcreated
H—ROW-76-09-216,)) the shorelines hearings board created in RCW

90.58. 170, ({the—envronrental—andtand-—use heartngs—board—ecreated—in
chapter 43.21L RCW and the hydraulic appeals board created in RCW
77.55.170.  The chair of the pollution control hearings board shall be

I hi_ef . e Y . Ly . fice)) and
the growt h managenent hearings board created in RCW 36. 70A. 250. The

governor shall designate one of the nenbers of the pollution contro
heari ngs board or growth nanagenent hearings board to be the director
of the environnmental and | and use hearings office during the term of
the_ governor. Menber shi p, powers, functions, and duties of the
pollution control hearings board, ((the—foerest—practices—appeals
board-)) the shorelines hearings board, and the ((hydrauic—appeals))
growt h managenent heari ngs board shall be as provided by | aw

(2) The ((ehief—exeeutiveofficer)) director of the environnenta
and_land_use hearings office may appoint ((ar)) one_or _nore

adm ni strative appeal s judges ((whe—shall—poessessthe powers—and-duties
conferred by the admnistrative procedureact—echapter—34-05-ROAL)) in
cases before the environnental boards and, wth the consent_ of the
chair_of the growth managenent hearings board, one_ or_ nore_hearing
exam ners in cases before the |land use board conprising the office.
The adm ni strative appeal s judges shall possess the powers and_duties
conferred by the adm nistrative procedure act, chapter 34.05 RCW have
a denonstrated know edge of environnental |aw, and shall be admtted to
the practice of law in the state of \Washington. { { Addi-t+onal
atm-stratbve —appeals —pudges — ey —also —be—appotnted —by —the—ehielb
executve—olH+ecer—on—the—same—terns—Admn-strative—appeals—tudges
shalH-—noet—be—subjeet—to—chapter—4106—RCA-)) The hearing_ exam ners
possess the powers and duties provided for in RCW36. 70A. 270.

(3) Adm nistrative appeals judges are not subject to chapter 41.06
RCW The adm nistrative appeal s judges appoi nted under subsection (2)
of this section are subject to discipline and term nation, for cause,
by the ((ehief—exeeut+ve—offtecer)) director of the environnental and
land_use_ hearings_office. Upon witten request by the person so
di sci plined or term nated, the ((ehtef—exeecutive—offiecer)) director of
the environnental and | and use hearings office shall state the reasons
for such action in witing. The person affected has a right of review

SHB 2935. SL p. 4
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by the superior court of Thurston county on petition for reinstatenent
or other renmedy filed within thirty days of receipt of such witten
reasons.

(4) The ((ehieft—exeecuttve—offtecer)) director of the environnenta
and_land_use_ hearings_office may appoint, discharge, and fix the
conpensation of such admnistrative or clerical staff as may be
necessary.

(5) The ((ehtef—exeecuttve—offtecer)) director of the environnenta
and | and use hearings office may al so contract for required services.

Sec. 5. RCW43.21B.010 and 1979 ex.s. ¢ 47 s 3 are each anended to
read as foll ows:

There is hereby created wthin the environnental hearings office a
pol lution control hearings board of the state of Washi ngton.

The purpose of the pollution control hearings board is to provide
for a nore expeditious and efficient disposition of designated

envi ronnent al appeal s (( wth—+respeet—tothe deeistons—andorders—ofthe

departrent—and —di+rector—and —wth—respeet—to—all-—dectsions—oef-—at+

70-94-RCGA ) as provided for in RCW43.21B. 110.

Sec. 6. RCW43.21B.010 and 1979 ex.s. ¢ 47 s 3 are each anended to
read as foll ows:

There is hereby created within the environnmental and_|and_use
hearings office a pollution control hearings board of the state of
Washi ngt on.

The purpose of the pollution control hearings board is to provide
for a nore expeditious and efficient disposition of designated

envi ronnent al appeal s (( wth—+respeet—tothe deeistons—andorders—ofthe

departrent—and —di+rector—and —wth—respeet—to—all-—deectsions—oef-—at+

70-94-RCAA ) as provided for in RCW43.21B. 110.

Sec. 7. RCW43.21B.110 and 2009 c 456 s 16, 2009 c 332 s 18, and
2009 c 183 s 17 are each reenacted and anmended to read as foll ows:

(1) The hearings board shall only have jurisdiction to hear and
deci de appeals from the follow ng decisions of the departnent, the
director, local conservation districts, ((anrd)) the air pollution

p. 5 SHB 2935. SL
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control boards or authorities as established pursuant to chapter 70.94
RCW ((er)) local health departnents, the departnent of natural
resources, the departnent of fish and wildlife, and_the_ parks_ and
recreation conm ssion:

(a) Cvil penalties inposed pursuant to RCW 18. 104. 155, 70.94. 431,
70. 105. 080, 70.107.050, 76.09.170, 77.55.291, 78.44.250, 88.46.090,
90. 03. 600, 90.46.270, 90.48.144, 90.56.310, and 90. 56. 330.

(b) Oders issued pursuant to RCW 18.104.043, 18. 104. 060,
43. 27A. 190, 70.94.211, 70.94.332, 70.105.095, 86.16.020, 88.46.070,
90. 14. 130, 90.46. 250, 90.48.120, and 90. 56. 330.

(c) A final decision by the departnent or director mnade under
chapter 183, Laws of 20009.

(d) Except as provided in RCW 90.03.210(2), the issuance,
nodi fication, or termnation of any permt, certificate, or |icense by
the departnent or any air authority in the exercise of its
jurisdiction, including the i ssuance or term nation of a waste di sposal
permt, the denial of an application for a waste disposal permt, the
nodi fication of the conditions or the terns of a waste di sposal permt,
or a decision to approve or deny an application for a solid waste
permt exenption under RCW 70. 95. 300.

(e) Decisions of local health departnents regarding the grant or
denial of solid waste permts pursuant to chapter 70.95 RCW

(f) Decisions of local health departnents regarding the issuance
and enforcenent of permts to use or dispose of biosolids under RCW
70. 95J. 080.

(g) Decisions of the departnent regardi ng waste-derived fertilizer
or mcronutrient fertilizer under RCW 15.54. 820, and deci sions of the
departnment regardi ng waste-derived soil anendnents under RCW 70. 95. 205.

(h) Decisions of |ocal conservation districts related to the deni al
of approval or denial of certification of a dairy nutrient managenent
pl an; conditions contained in a plan; application of any dairy nutrient
managenent practices, standards, nethods, and technologies to a
particular dairy farm and failure to adhere to the plan review and
approval tinelines in RCW 90. 64. 026.

(i) Any other decision by the departnment or an air authority which
pursuant to |aw nust be decided as an adjudicative proceedi ng under
chapter 34.05 RCW

SHB 2935. SL p. 6
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(j) Decisions of the departnment of natural resources, the
departnent of fish and wildlife, and the departnent that are reviewabl e

under chapter 76.09 RCW and_the_ departnent of natural resources'
appeals of county, city, or town objections under RCW76.09. 050(7).

(K) Forest health hazard orders_issued by the_ conm ssioner of
public | ands under RCW 76. 06. 180.

(1) Decisions_of the departnent of fish and wildlife to issue
deny, condition, or nodify a hydraulic project approval permt under
chapter 77.55 RCW

(m Decisions_of the_ departnent of natural resources _that are
revi ewabl e under RCW78. 44. 270.

(n) Decisions of a state agency that is an authorized public entity
under _ RCW 79.100.010_to_take_ tenporary possession_or_custody of a

revi ewabl e under RCW79. 100. 120.

(2) The follow ng hearings shall not be conducted by the hearings
boar d:

(a) Hearings required by law to be conducted by the shorelines
heari ngs board pursuant to chapter 90.58 RCW

(b) Hearings conducted by the departnent pursuant to RCW70.94. 332,
70.94. 390, 70.94.395, 70.94.400, 70.94.405, 70.94.410, and 90. 44. 180.

(c) Appeal s of decisions by the departnent under RCW90.03.110 and
90. 44. 220.

(d) Hearings conducted by the departnent to adopt, nodify, or
repeal rules.

(e) Appeals of decisions by the departnent as provided in chapter
43. 21L RCW

(3) Review of rules and regul ati ons adopted by the hearings board
shall be subject to review in accordance with the provisions of the
adm ni strative procedure act, chapter 34.05 RCW

Sec. 8. RCW43.21B. 110 and 2009 ¢ 456 s 16 and 2009 ¢ 332 s 18 are
each reenacted and anmended to read as foll ows:

(1) The hearings board shall only have jurisdiction to hear and
deci de appeals from the follow ng decisions of the departnent, the
director, local conservation districts, ((anrd)) the air pollution
control boards or authorities as established pursuant to chapter 70.94

p. 7 SHB 2935. SL
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RCW ((er)) local health departnents, the_ departnent of natural
resources, the departnent of fish and wildlife, and_the parks_ and
recreation conm ssion:

(a) Cvil penalties inposed pursuant to RCW 18. 104. 155, 70.94. 431,
70. 105. 080, 70.107.050, 76.09.170, 77.55.291, 78.44.250, 88.46.090,
90. 03. 600, 90.46.270, 90.48.144, 90.56.310, and 90. 56. 330.

(b) Oders issued pursuant to RCW 18.104.043, 18. 104. 060,
43. 27A. 190, 70.94.211, 70.94.332, 70.105.095, 86.16.020, 88.46.070,
90. 14. 130, 90.46. 250, 90.48.120, and 90. 56. 330.

(c) Except as provided in RCW 90.03.210(2), the issuance,
nmodi fication, or termnation of any permt, certificate, or |icense by
the departnent or any air authority in the exercise of its
jurisdiction, including the i ssuance or term nation of a waste di sposal
permt, the denial of an application for a waste disposal permt, the
nodi fication of the conditions or the terns of a waste di sposal permt,
or a decision to approve or deny an application for a solid waste
permt exenption under RCW 70. 95. 300.

(d) Decisions of local health departnents regarding the grant or
denial of solid waste permts pursuant to chapter 70.95 RCW

(e) Decisions of local health departnents regarding the issuance
and enforcenent of permts to use or dispose of biosolids under RCW
70. 95J. 080.

(f) Decisions of the departnent regardi ng waste-derived fertilizer
or mcronutrient fertilizer under RCW 15.54. 820, and deci sions of the
departnment regardi ng waste-derived soil anendnents under RCW 70. 95. 205.

(g) Decisions of |ocal conservation districts related to the deni al
of approval or denial of certification of a dairy nutrient managenent
pl an; conditions contained in a plan; application of any dairy nutrient
managenent practices, standards, nethods, and technologies to a
particular dairy farm and failure to adhere to the plan review and
approval tinelines in RCW 90. 64. 026.

(h) Any other decision by the departnment or an air authority which
pursuant to |aw nust be decided as an adjudicative proceedi ng under
chapter 34.05 RCW

(i) Decisions of the departnment of natural resources, the
departnent of fish and wildlife, and the departnent that are reviewable
under chapter 76.09_ RCW _and_the_ departnent of natural _resources'
appeal s of county, city, or town objections under RCW76.09. 050(7).

SHB 2935. SL p. 8
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(j) Forest health hazard orders_issued by the_ conm ssioner of
public | ands under RCW 76. 06. 180.

(K) Decisions_of the departnent of fish and wildlife to issue
deny, condition, or nodify a hydraulic project approval permt under
chapter 77.55 RCW

(1) Decisions_of the_ departnent of natural resources _that are
revi ewabl e under RCW78. 44. 270.

(m Decisions of a state agency that is an authorized public entity
under _ RCW 79.100.010_ to_take_ tenporary possession_or_custody of a

revi ewabl e under RCW79. 100. 120.

(2) The follow ng hearings shall not be conducted by the hearings
boar d:

(a) Hearings required by law to be conducted by the shorelines
heari ngs board pursuant to chapter 90.58 RCW

(b) Hearings conducted by the departnent pursuant to RCW70.94. 332,
70.94. 390, 70.94.395, 70.94.400, 70.94.405, 70.94.410, and 90. 44. 180.

(c) Appeal s of decisions by the departnent under RCW90.03.110 and
90. 44. 220.

(d) Hearings conducted by the departnent to adopt, nodify, or
repeal rules.

(e) Appeals of decisions by the departnent as provided in chapter
43. 21L RCW

(3) Review of rules and regul ati ons adopted by the hearings board
shall be subject to review in accordance with the provisions of the
adm ni strative procedure act, chapter 34.05 RCW

NEW SECTION. Sec. 9. A newsection is added to chapter 43.21B RCW
to read as foll ows:

In all appeals, upon request of one or nore parties and with the
consent of all parties, the environnental hearings boards nmay schedul e
a conference for the purpose of attenpting to nediate the case.
Medi ati on nmust be conducted by an adm ni strative appeal s judge or ot her
duly authorized agent of the board who has received training in dispute
resolution techniques or has a denonstrated history of successfully
resol ving disputes, as determ ned by the board. A person who nedi ates
in a particular appeal may not participate in a hearing on that appeal
and may not wite the decision and order in the appeal. The nedi ator

p. 9 SHB 2935. SL
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may not comunicate with board nenbers regarding the nediation other
than to informthem of the pendency of the nediation and whether the
case settled. Mediation provided by the environnental hearings boards
must be conducted pursuant to the provisions of the uniform nediation
act, chapter 7.07 RCW

Sec. 10. RCW43.21B. 180 and 1994 c 253 s 6 are each anended to
read as foll ows:

( (Jueietal—+eviewof)) Any party aggrieved by a final decision and
order of the pollution control hearings board may ((be—-ebtarned—onty
purstvant—te)) obtain judicial reviewof the final decision and order as
provided in RCW34.05.510 through 34.05.598. The ((éireeter)) state or
| ocal agency that issued the decision appealed to the board shall have
the same right of review from a decision mde pursuant to RCW
43. 21B. 110 as does any person.

Sec. 11. RCW 43. 21B. 230 and 2004 ¢ 204 s 3 are each anended to
read as foll ows:

((es A XKW 43, 21B. 110, any p 0 VARG

. denial_of_ tion——a_ . . g : on. ce_of _an
order—ade—bythe departrent—may—appeal—totheheartngs—board—wthin
thirty days from the date of receipt of the notice of such dental,
erder—or—determnation—by—theappealngparty—)) (1) Unless otherw se
provided by law, any person with standi hg nay commence an appeal to the
pollution control hearings board by filing a notice of appeal with the
board within thirty days fromthe date of receipt of the decision being

appeal ed.

(2) The appeal ((shabkt—beperfected by servingacopyotthenotiece
of—appeal —uvpon—thedepartrent —or—atr—poHutton—authori-by—establshed
pursuant—to—chapter—76-94—ROMN —as—the—ecase—nway—be—wthin—the—t-pe
specified herein and by filing the original thereof-with)) is tinely if
it isfiled with the board and served _upon the state or |ocal agency
whose action_is_ being_ appealed within the sane_thirty-day period.
Proof of service nust be filed with the clerk of the hearings board to
perfect the appeal

(3) The appeal nust contain the followng in_accordance with the
rules of the hearings board:

(a) The appellant's nane and address;

SHB 2935. SL p. 10
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(b) The date and docket nunber of the order, permt, license, or
deci si on appeal ed;

(c) A copy of the order, permt, license, or decision that is the
subj ect of the appeal;

(d) Aclear, separate, and concise statenent of every error alleged
to have been conmmitted;

(e) Aclear and concise statenent of facts upon which the requester
relies to sustain his or her statenents of error; and

(f) Astatenent setting forth the relief sought.

Sec. 12. RCW43.21B. 300 and 2009 ¢ 456 s 17 and 2009 ¢ 178 s 2 are
each reenacted and anended to read as foll ows:

(1) Any civil penalty provided in RCW 18.104. 155, 70.94.431,
70. 95. 315, 70.105.080, 70.107.050, 88.46.090, 90.03.600, 90.46.270,
90. 48. 144, 90.56.310, and 90.56.330 and chapter 90.76 RCW shall be
i nposed by a notice in witing, either by certified mail wth return
recei pt requested or by personal service, to the person incurring the
penalty fromthe departnment or the local air authority, describing the
violation with reasonable particularity. For penalties issued by |ocal
air authorities, within thirty days after the notice is received, the
person incurring the penalty may apply in witing to ((the—departrent
er)) the authority for the remssion or mtigation of the penalty.
Upon recei pt of the application, the ((departrment—o+r)) authority my

remt or mtigate the penalty upon whatever terns ((the—departrent—or))
the authority in its discretion deens proper. The ((departwent—or

the)) authority nmay ascertain the facts regarding all such applications
in such reasonabl e manner and under such rules as it my deem proper
and shall remt or mtigate the penalty only upon a denonstration of
extraordinary circunstances such as the presence of information or
factors not considered in setting the original penalty.

(2) Any penalty inposed under this section may be appealed to the
pol lution control hearings board in accordance with this chapter if the
appeal is filed with the hearings board and served on the departnment or
authority thirty days after the date of receipt by the person penalized
of the notice inposing the penalty or thirty days after the date of
recei pt of the notice of disposition by a local air authority of the
application for relief frompenalty.

(3) Apenalty shall becone due and payable on the |ater of:
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(a) Thirty days after receipt of the notice inposing the penalty;

(b) Thirty days after receipt of the notice of disposition by a
local air authority on application for relief frompenalty, if such an
application is nmade; or

(c) Thirty days after receipt of the notice of decision of the
hearings board if the penalty is appeal ed.

(4) If the amount of any penalty is not paid to the departnent
within thirty days after it becones due and payable, the attorney
general, upon request of the departnent, shall bring an action in the
name of the state of Washington in the superior court of Thurston
county, or of any county in which the violator does business, to
recover the penalty. |If the anount of the penalty is not paid to the
authority wthin thirty days after it becones due and payable, the
authority may bring an action to recover the penalty in the superior
court of the county of the authority's main office or of any county in
whi ch the violator does business. |In these actions, the procedures and
rul es of evidence shall be the same as in an ordinary civil action.

(5) Al penalties recovered shall be paid into the state treasury
and credited to the general fund except those penalties i nposed
pursuant to RCW 18. 104. 155, which shall be credited to the reclanation
account as provided in RCW 18.104.155(7), RCW 70.94.431, the
di sposition of which shall be governed by that provision, RCW
70. 105. 080, which shall be credited to the hazardous waste control and
elimnation account created by RCW 70.105.180, RCW 90.56.330, which
shall be credited to the coastal protection fund created by RCW
90.48.390, and RCW 90.76.080, which shall be credited to the
under ground storage tank account created by RCW 90. 76. 100.

Sec. 13. RCWA43.21B. 310 and 2009 ¢ 456 s 18 and 2009 ¢ 178 s 3 are
each reenacted and anended to read as foll ows:

(1) ((Execept—as—provided+nREMO0-03 21062 —anyorder—ssued—by
Hre —departrent —or—bocal—atbr—avthorby —pursuant — o —ROA- 43 27A 100
70942117094 3327095315 70105095 8616020 8846070~
90-46-250—0or— 90481202 —or—ahy —provistoen—enacted—abter—Juby — 26—
1987 —or—any—permt—cert-Heate——or—H-cense—+ssued-by—the departent

I Led I Lut Ly ) I WY I
s —fHted—wit-h—the—beoard—and —served—on—the—department —or—author-ty
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within thirty days after the date of receipt of the order. Except as
previ-ded—under —chapter— 70165 ROW -anrd—REOAM-90--63 2102 —this—+s—the
exclustveneans—ofl—appeal—ob—such-an—order—

2 —Fhe—departrent—or—the—autherity)) The issuing agency in its
di scretion may stay the effectiveness of ((anr)) any order that has been
appealed to the board during the pendency of such an appeal .

((3))) (2) At any tine during the pendency of an appeal of such an
order to the board, the appellant may apply pursuant to RCW 43. 21B. 320
to the hearings board for a stay of the order or for the renoval
t her eof .

((

51)) (3) Upon failure to conply with any final order of the
departnment, the attorney general, on request of the departnent, my
bring an action in the superior court of the county where the violation
occurred or the potential violation is about to occur to obtain such
relief as necessary, including injunctive relief, to ((+nAsure)) ensure
conpliance with the order. The air authorities may bring simlar
actions to enforce their orders.

((66))) (4) An appeal abl e decision or order shall be identified as
such and shall contain a conspicuous notice to the recipient that it
may be appealed only by filing an appeal with the hearings board and
serving it on the ((departrent)) issuing agency within thirty days of
the date of receipt.

Sec. 14. RCW 43. 21B. 320 and 1987 ¢ 109 s 7 are each anended to
read as foll ows:
(1) A person appealing to the hearings board an order ((ef—the
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departrent—er—an—autherity)), not stayed by the issuing agency, my
obtain a stay of the effectiveness of that order only as set forth in
this section.

(2) An appealing party may request a stay by including such a
request in the appeal docunent, in a subsequent notion, or by such
ot her neans as the rules of the hearings board shall prescribe. The
request nust be acconpani ed by a statenent of grounds for the stay and
evi dence setting forth the factual basis upon which request is based.
The hearings board shall hear the request for a stay as soon as
possi ble. The hearing on the request for stay may be consolidated with
the hearing on the nerits.

(3) The applicant may neke a prinma facie case for stay if the
applicant denonstrates either a likelihood of success on the nerits of
the appeal or irreparable harm Upon such a show ng, the hearings
board shall grant the stay unless the ((departrmenrt—er—authority))
i Ssui ng_agency denonstrates either (a) a substantial probability of
success on the nerits or (b) likelihood of success on the nerits and an
overriding public interest which justifies denial of the stay.

(4) Unless otherw se stipulated by the parties, the hearings board,
after granting or denying an application for a stay, shall expedite the
heari ng and decision on the nerits.

(5) Any party or other person aggrieved by the grant or denial of
a stay by the hearings board may petition the superior court for
Thurston county for review of that decision pursuant to chapter 34.05
RCW pendi ng the appeal on the nerits before the board. The superior
court shall expedite its review of the decision of the hearings board.

NEW SECTION. Sec. 15. A new section is added to chapter 36.70A
RCWto read as foll ows:

(1) On July 1, 2011, the growh managenent hearings board is
adm nistratively consolidated into the environnmental and |and use
hearings office created in RCW43. 21B. 005.

(2) Not later than July 1, 2012, the growth managenent hearings
board consists of seven nenbers qualified by experience or training in
matters pertaining to land use |law or | and use planning, except that
t he governor may reduce the board to six nenbers if warranted by the
board's casel oad. All board nenbers nust be appoi nted by the governor,
two each residing respectively in the central Puget Sound, eastern

SHB 2935. SL p. 14
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Washi ngton, and western Washi ngton regions and shall continue to neet
the qualifications set out in RCW36. 70A. 260. The reduction fromseven
board nenbers to six board nenbers nust be made through attrition,
vol untary resignation, or retirenent.

Sec. 16. RCW 36.70A.270 and 1997 c 429 s 11 are each anended to
read as foll ows:

Each growt h nmanagenent hearings board shall be governed by the
foll owi ng rul es on conduct and procedure:

(1) Any board nenber nay be renoved for inefficiency, nalfeasance,
and m sfeasance in office, under specific witten charges filed by the
gover nor. The governor shall transmt such witten charges to the
menber accused and the chief justice of the supreme court. The chief
justice shall thereupon designate a tribunal conposed of three judges
of the superior court to hear and adjudicate the charges. Renoval of
any nenber of a board by the tribunal shall disqualify such nmenber for
r eappoi nt nent .

(2) Each board nenber shall receive reinbursenent for travel
expenses incurred in the discharge of his or her duties in accordance
with RCW43.03.050 and 43.03.060. If it is determned that the review
boards shall operate on a full-tinme basis, each nenber shall receive an
annual salary to be determined by the governor pursuant to RCW
43.03.040. If it is determned that a review board shall operate on a
part-tinme basis, each nenber shall receive conpensati on pursuant to RCW
43. 03. 250, provided such amount shall not exceed the anount that would
be set if they were a full-tinme board nenber. The principal office of
each board shall be located by the governor within the jurisdictiona
boundari es of each board. The boards shall operate on either a part-
time or full-tinme basis, as determ ned by the governor.

(3) Each board nenber shall not: (a) Be a candidate for or hold
any other public office or trust; (b) engage in any occupation or
business interfering with or inconsistent with his or her duty as a
board nmenber; and (c) for a period of one year after the term nation of
his or her board nenbership, act in a representative capacity before
the board on any natter.

(4) A mjority of each board shall constitute a quorum for making
orders or decisions, adopting rules necessary for the conduct of its
powers and duties, or transacting other official business, and nay act
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even though one position of the board is vacant. One or nore nenbers
may hol d hearings and take testinony to be reported for action by the
board when aut horized by rule or order of the board. The board shal
perform all the powers and duties specified in this chapter or as
ot herwi se provided by | aw.

(5) The board may ((appetnt)) use one or nore hearing examners to
assist the board in its hearing function, to nake concl usions of |aw
and findings of fact and, if requested by the board, to nmake
recomendations to the board for decisions in cases before the board.
Such hearing exam ners nust have denonstrated know edge of |and use
pl anning and law. The boards shall specify in their joint rules of
practice and procedure, as required by subsection (7) of this section,
the procedure and criteria to be enployed for designating hearing
exam ners as a presiding officer. Hearing exam ners ((seleeted)) used
by a board shall neet the requirenents of subsection (3) of this
section. The findings and conclusions of the hearing exam ner shal
not becone final until they have been formally approved by the board.
This authorization to use hearing exanmners does not waive the
requi renment of RCW 36. 70A. 300 that final orders be issued within one
hundred ei ghty days of board recei pt of a petition.

(6) Each board shall neke findings of fact and prepare a witten
decision in each case decided by it, and such findings and decision
shall be effective upon being signed by two or nore nenbers of the
board and upon being filed at the board's principal office, and shall
be open for public inspection at all reasonable tines.

(7) Al proceedings before the board, any of its nenbers, or a
hearing examner appointed by the board shall be conducted in
accordance with such admnistrative rules of practice and procedure as
the boards jointly prescribe. Al three boards shall jointly neet to
devel op and adopt joint rules of practice and procedure, including
rules regardi ng expeditious and summary di sposition of appeals. The
boards shall publish such rules and decisions they render and arrange
for the reasonable distribution of the rules and decisions. Except as
it conflicts wth specific provisions of this chapter, t he
adm ni strative procedure act, chapter 34.05 RCW and specifically
including the provisions of RCW 34.05.455 governing ex parte
comuni cations, shall govern the practice and procedure of the boards.
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(8) A board nenber or hearing exam ner is subject to
di squalification under chapter 34.05 RCW The joint rules of practice
of the boards shall establish procedures by which a party to a hearing
conducted before the board may file with the board a notion to
disqualify, wth supporting affidavit, against a board nenber or
heari ng exam ner assigned to preside at the hearing.

(9) The nenbers of the boards shall nmeet jointly on at |east an
annual basis with the objective of sharing information that pronotes
t he goal s and purposes of this chapter.

Sec. 17. RCW70.95.094 and 1989 c 431 s 8 are each anended to read
as follows:

(1) The departnment and |ocal governnents preparing plans are
encouraged to work cooperatively during plan devel opnent. Each county
and city preparing a conprehensive solid waste nanagenent plan shal
submt a prelimnary draft plan to the departnent for technical review
The departnent shall review and comment on the draft plan within one
hundred twenty days of receipt. The departnent's coments shall state
specific actions or revisions that nust be conpleted for plan approval.

(2) Each final draft solid waste managenent plan shall be submtted
to the departnent for approval. The departnent will limt its comments
on the final draft plans to those issues identified during its review
of the draft plan and any other changes nade between submittal of the
prelimnary draft and final draft plans. Di sapproval of the I ocal
conprehensive solid waste managenent plan shall be supported by
specific findings. A final draft plan shall be deened approved if the
department does not di sapprove it within forty-five days of receipt.

(3) If the departnent di sapproves a plan or any plan anmendnents,
the submtting entity may appeal the decision ((urder—the procedures—of
Part—HV—of —chapter—34-05—ROMN—AR—adm-+strat+ve —aw—tuwdge —shalb+-
preside—over—the—appeal)) to the pollution control hearings board as
provided in RCW43. 21B. 230. The appeal shall be limted to review of
the specific findings which supported the disapproval under subsection
(2) of this section.

Sec. 18. RCW 76.06.180 and 2007 ¢ 480 s 7 are each anended to read
as follows:
(1) Prior to issuing a forest health hazard warning or forest
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heal th hazard order, the comm ssioner shall consider the findings and
recomrendati ons of the forest health technical advisory commttee and
shall consult with county governnent officials, forest |andowners and
forest |and managers, consulting foresters, and other interested
parties to gather information on the threat, opportunities or
constraints on treatnent options, and other information they may
provi de. The comm ssioner, or a designee, shall conduct a public
hearing in a county within the geographical area being considered.

(2) The comm ssioner of public lands may issue a forest health
hazard warni ng when he or she deens such action is necessary to nmanage
the devel opnent of a threat to forest health or address an existing
threat to forest health. A decision to issue a forest health hazard
war ni ng may be based on existing forest stand conditions and:

(a) The presence of an uncharacteristic insect or disease outbreak
that has or is likely to (i) spread to nultiple forest ownerships and
cause extensive damage to forests; or (ii) significantly increase
forest fuel that is likely to further the spread of uncharacteristic
fire;

(b) When, due to extensive physical danage fromw nd or ice storm
or other cause, there are (i) insect populations building up to |arge
scale levels; or (ii) significantly increased forest fuels that are
likely to further the spread of uncharacteristic fire; or

(c) Wien otherwise determned by the commssioner to be
appropri ate.

(3) The conmm ssioner of public lands may issue a forest health
hazard order when he or she deens such action is necessary to address
a significant threat to forest health. A decision to issue a forest
heal th hazard order may be based on existing forest stand conditions
and:

(a) The presence of an uncharacteristic insect or disease outbreak
that has (i) spread to nultiple forest ownershi ps and has caused and i s
likely to continue to cause extensive danage to forests; or (ii)
significantly increased forest fuels that are likely to further the
spread of uncharacteristic fire;

(b) When, due to extensive physical danage fromw nd or ice storm
or other cause (i) insect populations are causing extensive danage to
forests; or (ii) significantly increased forest fuels are likely to
further the spread of uncharacteristic fire;
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(c) Insufficient |andowner action under a forest health hazard
war ni ng; or

(d) When otherwise determned by the commissioner to be
appropri ate.

(4) A forest health hazard warning or forest health hazard order
shall be issued by use of a conm ssioner's order. General notice of
the comm ssioner's order shall be published in a newspaper of general
circulation in each county within the area covered by the order and on
the departnent's web site. The order shall specify the boundaries of
the area affected, including federal and tribal |ands, the forest stand
conditions that would nmake a parcel subject to the provisions of the
order, and the actions |andowers or |and managers should take to
reduce the hazard.

(5 Witten notice of a forest health hazard warning or forest
health hazard order shall be provided to forest |andowners of
specifically affected property.

(a) The notice shall set forth:

(i) The reasons for the action;

(1i) The boundaries of the area affected, including federal and
tribal |ands;

(ti1) Suggested actions that should be taken by the forest
| andowner under a forest hea