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ENGROSSED SECOND SUBSTI TUTE SENATE BI LL 5854

AS AMENDED BY THE HOUSE
Passed Legislature - 2009 Regul ar Sessi on
State of WAshi ngton 61st Legislature 2009 Regul ar Session

By Senate Ways & Means (originally sponsored by Senators Kilner,
Pri denore, Ranker, Rockefeller, Marr, Fraser, Kohl-Wlles, Kline,
Murray, and Kei ser)

READ FI RST TI ME 03/ 02/ 09.

AN ACT Relating to reducing climte pollution in the built
envi ronnment ; anmendi ng RCW 19. 27A. 020; addi ng new sections to chapter
19. 27A RCW and creating a new section.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that energy efficiency
is the cheapest, quickest, and cleanest way to neet rising energy
needs, confront climte change, and boost our econony. More than
thirty percent of Wshington's greenhouse gas em ssions cone from
energy use in buildings. Maki ng hones, businesses, and public
institutions nore energy efficient will save noney, create good |oca
j obs, enhance energy security, reduce pollution that causes gl obal
war m ng, and speed econom ¢ recovery while reducing the need to invest
in costly new generation. Wshington can spur its econony and assert
its regional and national clean energy | eadership by putting efficiency
first. Washington can acconplish this by: Pronoting super efficient,
| ow-energy wuse building codes; requiring disclosure of buildings
energy use to prospective buyers; making public buildings nodels of
energy efficiency; financing energy saving upgrades to existing
bui | di ngs; and reducing utility bills for | owinconme househol ds.

p. 1 E2SSB 5854. SL
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NEW SECTION. Sec. 2. The definitions in this section apply to
sections 1 through 3 and 5 through 8 of this act and RCW 19. 27A. 020
unl ess the context clearly requires otherw se.

(1) "Benchmark" neans the energy used by a facility as recorded
monthly for at Jleast one year and the facility characteristics
information inputs required for a portfoli o nmanager.

(2) "Conditioned space" neans conditioned space, as defined in the
Washi ngt on state energy code.

(3) "Consuner-owned utility" includes a nunicipal electric utility
formed under Title 35 RCW a public utility district fornmed under Title
54 RCW an irrigation district formed under chapter 87.03 RCW a
cooperative formed under chapter 23.86 RCW a nutual corporation or
association formed under chapter 24.06 RCW a port district forned
under Title 53 RCW or a water-sewer district fornmed under Title 57
RCW that is engaged in the business of distributing electricity to one
or nore retail electric custonmers in the state.

(4) "Cost-effectiveness" neans that a project or resource is
forecast:

(a) To be reliable and available within the tine it is needed; and

(b) To neet or reduce the power demand of the intended consuners at
an estimated i ncremental system cost no greater than that of the |east-
cost simlarly reliable and avail able alternative project or resource,
or any conbi nati on t hereof.

(5) "Council" nmeans the state building code council.

(6) "Departnent” neans the departnent of community, trade, and
econom ¢ devel opnent .

(7) "Enbodi ed energy" neans the total anount of fossil fuel energy
consuned to extract raw materials and to manufacture, assenble,
transport, and install the materials in a building and the life-cycle
cost benefits including the recyclability and energy efficiencies with
respect to building materials, taking into account the total sum of
current values for the costs of investnent, capital, installation,
operating, maintenance, and replacenent as estimated for the lifetine
of the product or project.

(8) "Energy consunption data" neans the nonthly anmount of energy
consuned by a custoner as recorded by the applicable energy neter for
t he nost recent twel ve-nonth peri od.

E2SSB 5854. SL p. 2
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(9) "Energy service conpany” has the sanme neaning as in RCW
43.19. 670.

(10) "General admnistration" neans the departnent of general
adm ni stration.

(11) "Geenhouse gas" and "greenhouse gases” includes carbon
di oxi de, nethane, nitrous oxi de, hydrofluorocarbons, perfluorocarbons,
and sul fur hexafl uori de.

(12) "lInvestnent grade energy audit" neans an intensive engi neering
anal ysis of energy efficiency and managenent neasures for the facility,
net energy savings, and a cost-effectiveness determ nati on.

(13) "Investor-owned wutility" neans a corporation owned by
i nvestors that neets the definition of "corporation" as defined in RCW
80.04.010 and is engaged in distributing either electricity or natural
gas, or both, to nore than one retail electric custonmer in the state.

(14) "Major facility" nmeans any publicly owned or | eased buil ding,
or a group of such buildings at a single site, having ten thousand
square feet or nore of conditioned floor space.

(15) "National energy performance rating" neans the score provided
by the energy star program to indicate the energy efficiency
performance of the building conpared to simlar buildings in that
climate as defined in the United States environnmental protection agency
"ENERGY STAR® Performance Ratings Techni cal Met hodol ogy. "

(16) "Net zero energy use" neans a building with net energy
consunption of zero over a typical year

(17) "Portfolio manager" neans the United States environnental
protection agency's energy star portfolio nanager or an equival ent tool
adopt ed by the departnent.

(18) "Prelimnary energy audit" means a quick evaluation by an
energy service conpany of the energy savings potential of a building.

(19) "Qualifying public agency” includes all state agencies,
col | eges, and universities.

(20) "Qualifying utility" means a consuner-owned or investor-owned
gas or electric utility that serves nore than twenty-five thousand
custoners in the state of WAshi ngton

(21) "Reporting public facility" means any of the foll ow ng:

(a) A building or structure, or a group of buildings or structures
at a single site, owned by a qualifying public agency, that exceed ten
t housand square feet of conditioned space;

p. 3 E2SSB 5854. SL
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(b) Buildings, structures, or spaces | eased by a qualifying public
agency that exceeds ten thousand square feet of conditioned space
where the qualifying public agency purchases energy directly fromthe
i nvest or-owned or consuner-owned utility;

(c) A wastewater treatnent facility owned by a qualifying public
agency; or

(d) Oher facilities selected by the qualifying public agency.

(22) "State portfolio manager naster account” neans a portfolio
manager account established to provide a single shared portfolio that
i ncludes reports for all the reporting public facilities.

NEW_ SECTION. Sec. 3. (1) To the extent that funding 1is
appropriated specifically for the purposes of this section, the
departnent shall devel op and inplenment a strategic plan for enhancing
energy efficiency in and reduci ng greenhouse gas em ssions from hones,
bui |l di ngs, districts, and nei ghborhoods. The strategic plan nust be
used to help direct the future code increases in RCW19.27A 020, wth
targets for new buildings consistent with section 5 of this act. The
strategic plan will identify barriers to achieving net zero energy use
in hones and buil dings and identify how to overcone these barriers in
future energy code updates and t hrough conpl enentary poli cies.

(2) The departnent nust conplete and release the strategic plan to
the legislature and the council by Decenber 31, 2010, and update the
pl an every three years.

(3) The strategic plan nust include recommendations to the counci
on energy code upgrades. At a mninum the strategic plan nust:

(a) Consider devel opnment of aspirational codes separate from the
state energy code that contain economcally and technically feasible
optional standards that could achieve higher energy efficiency for
t hose builders that elected to followthe aspirational codes in |ieu of
or in addition to conplying with the standards set forth in the state
ener gy code;

(b) Determ ne the appropriate nethodol ogy to neasure achi evenent of
state energy code targets using the United States environnental
protection agency's target finder programor equival ent nethodol ogy;

(c) Address the need for enhanced code training and enforcenent;

(d) Include state strategies to support research, denonstration
and education prograns designed to achi eve a seventy percent reduction

E2SSB 5854. SL p. 4
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i n annual net energy consunption as specified in section 5 of this act
and enhance energy efficiency and on-site renewabl e energy production
i n buildings;

(e) Recommend incentives, education, training prograns and
certifications, particularly state-approved training or certification
pr ogr ans, j oi nt apprenticeship pr ogr ans, or | abor - managenent
partnership prograns that train workers for energy-efficiency projects
to ensure proposed prograns are designed to increase building
professionals' ability to design, construct, and operate buil dings that
will neet the seventy percent reduction in annual net energy
consunption as specifiedin section5 of this act;

(f) Address barriers for utilities to serve net zero energy hones
and buil dings and policies to overcone those barriers;

(g) Address the |imts of a prescriptive code in achieving net zero
energy use hones and buil di ngs and propose a transition to perfornmance-
based codes;

(h) ldentify financial mechani snms such as tax incentives, rebates,
and i nnovative financing to notivate energy consuners to take action to
i ncrease energy efficiency and their use of on-site renewabl e energy.
Such incentives, rebates, or financing options may consider the role of
governnment prograns as well as utility-sponsored prograns;

(1) Address the adequacy of education and technical assistance,
including school «curricula, technical training, and peer-to-peer
exchanges for professional and trade audi ences;

(j) Develop strategies to develop and install district and
nei ghbor hood-w de energy systens that hel p neet net zero energy use in
homes and bui | di ngs;

(k) ldentify costs and benefits of energy efficiency neasures on
residential and nonresidential construction; and

(1) I'nvestigate nmethodol ogi es and standards for the neasurenent of
t he anobunt of enbodi ed energy used in building naterials.

(4) The departnent and the council shall convene a work group with
the affected parties to informthe initial devel opnent of the strategic
pl an.

Sec. 4. RCW19.27A.020 and 1998 ¢ 245 s 8 are each anended to read
as foll ows:

p. 5 E2SSB 5854. SL
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(D) ((Ne—later—thanr—Jdanvary—1-—1991-)) The state building code
council shall adopt rules to be known as the Washi ngton state energy
code as part of the state buil di ng code.

(2) The council shall followthe legislature's standards set forth
in this section to adopt rules to be known as the Washington state
energy code. The WAshington state energy code shall be designed to.

(a) Construct increasingly energy efficient hones and buil dings
that help achieve the broader goal of building zero fossil-fuel
greenhouse gas em ssi on hones and buil dings by the year 2031;

(b) Require new buildings to neet a certain |evel of energy
efficiency, but allowflexibility in building design, construction, and

heati ng equi pnent efficiencies within that franmework((—FheVashinrgtoen
state—energy—code—shalH—be-destgned+o)); and

(c) Alow space heating equipnment efficiency to offset or
substitute for building envel ope thermal perfornmance.

(3) The Washington state energy code shall take into account
regional climatic conditions. Climte zone 1 shall include al
counties not included in climate zone 2. Cdimte zone 2 includes
Adans, Chel an, Douglas, Ferry, Gant, Kittitas, Lincoln, Ckanogan, Pend
Oreille, Spokane, Stevens, and Wit man counti es.

(4) The Washington state energy code for residential buildings

shal | ((regui+rer-

n | dential buildi I I | with el :
reststance—heattng—systens—to—achieve—energy—use—egutvalent—ro—that

L eal buildi L itk

" " : I I I L of . I o chall :
an—exception—wht-eh—permts—single—ratter—or—joist—vaulted—cet-ngs
: I I | L of E I nel udes | Lati Ly

H+—nr—zenre—tH-—waHs—insulated —to—a—tevel—of —R 19— (R—value
rHaeludes—inasulati-en—enby)——oer—econstructed—wth—two—by—four—nrenrbers,-
RA3—inasuat-on—hatt s —R-32—inasulated—sheathng-—and —other—nornal

E2SSB 5854. SL p. 6
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G | I s I I he i . Lde. I |
I . E I nelud . Lati Ly
t—FHloors—over—unheated—spaces—inasubated—to—a—tevel ol R-30(R
I nel udes | Lati Ly
—Skab—en—grade—Hoors—insulated—to—a—tevel—of—R10—at—the

Hoor—area—and—tn—zone—2—the —glazing—area—mray—be—up—to—seventeen
percent—pt—Hoor—area—where—constderatton—ol —the—thernab—reststance
—and—seolar—heat—gatns—through—the

or —j-oi-st —vaulted—eeiHngs —i-asul-ated—to—a—evel —of —R-30—{R—value
&H—M—F&—W—%—a—%—eﬁ—%—%—%—%—u&e&
Hasubatteon —enby)+——oer —constructed —wth —two — by —four—perbers——R13
. Lati I | P | | o) hiAg. | ot | ol
I : E L ue inel udos i Lati L)

p. 7 E2SSB 5854. SL
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v I I . | I | | of .
I . E I nelud . Lati Ly
&—Shab—en—grade —Hoors—+asulated—teo—a—tevel —o+—R10—at—the
perheter-
i o . I . : :
E \ of 6.  thoall I o o I
el " . TIIN E \ of el ;
zone 1 and U-0.60 in zone 2. The state building code council, in
consu-tat-on—w-tHh— e —departrent —ob—comun-by - —Hrade——and —economt¢
developrent— — shalH- — review— these — U—valves— —and— — H- — economcatby
PustifHedfor—consurerss—shalH-—anrendthe Washi-ngten—state—energy——code
to inprove the U-values by Decenber 1, 1993,  The anendnent shall not
%—M—%—%—%—%—m—@%—%—%&&—%—k—b&—%&n&

se*eﬂkeenpe#eem—ef—meﬂ—eepapea—?h%eugheu{—#hes{—apem%he
purpoeses—of-—determning—equi-valent—thermal-—performanee—the—mraxi+um
Lazi hall be fif f the £ .

e} T . (b)) —of—thi I . I |
Fe&—éenees%hkege#seH—dH—n@eraH—s%ham—m—mm—a#eF&ge

PW%%%—%%%—%—%—%%NFRQ—S%G—
as —determned —and —adopted — by — the —state — buibding — code — counct—
Certiieation — of — Uvalues — shall- — be — conducted — by —a — eertitieds-
Hdependent —ageney —H-censed —by—the —NFRE—The —state—but-bding—ecode
ee&%kk—my—de%a—ep—&nd—adep%—mwnaﬁ%—mheds—eﬁ—de%e#m—m-ng—

E2SSB 5854. SL p. 8
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by—the—NFRG—Fhe—state—bui-di-ng—code—counci-—may—develop—and—adept
approprate —alternati-ve —pethods — for —determning— —eertifyinrg——and
LabeHng—UY-—values—tor—doors—and —skyH-ghts—UY-valves—for—doors—and
skyt-ghts—determned——ecert+ited——and—tabeled —+n—aceordance—wth—the
. lard chall | blo f L kot
state energy code. Sealed insulation glass, where used, shall conform
to, or be in the process of being tested for, ASTM E-774-81 class A or
better)) be the 2006 edition of the Washington state energy code, or as
amended by rule by the council

((66))) (5) The mnimum state energy code for new nonresidenti al
bui l dings shall be the Wshington state energy code, ((3986)) 2006
edition, or as anended by the council by rule

((6H)) (B)(a) Except as provided in (b) of this subsection, the
Washi ngton state energy code for residential structures shall preenpt
the residential energy code of each city, town, and county in the state
of Washi ngt on.

(b) The state energy code for residential structures does not
preenpt a city, town, or <county's energy code for residential
structures which exceeds the requirenents of the state energy code and
whi ch was adopted by the city, town, or county prior to March 1, 1990.
Such cities, towns, or counties may not subsequently anend their energy
code for residential structures to exceed the requirenents adopted
prior to March 1, 1990.

((68))) (7) The state building code council shall consult with the
departnment of community, trade, and econom c devel opnent as provided in
RCW 34. 05. 310 prior to publication of proposed rules. ((Fre—departrent

this—seettoen—)) The director of the departnent of community, trade,
and econom ¢ devel opnent shall recommend to the state building code
council any changes necessary to conform the proposed rules to the
requi renents of this section.

(8) The state building code_council shall _ evaluate and_ consider
adoption of the international energy conservation code in_WAshi ngton
state in place of the existing state enerqgy code.

p. 9 E2SSB 5854. SL
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(9) The definitions in section 2 of this act apply throughout this

secti on.

NEW SECTION. Sec. 5. (1) Except as provided in subsection (2) of
this section, residential and nonresidential construction permtted
under the 2031 state energy code nust achieve a seventy percent
reduction in annual net energy consunption, using the adopted 2006
Washi ngton state energy code as a baseli ne.

(2) The council shall adopt state energy codes from 2013 through
2031 that increnentally nove towards achieving the seventy percent
reduction in annual net energy consunption as specified in subsection
(1) of this section. The council shall report its progress by Decenber
31, 2012, and every three years thereafter. |[If the council determ nes
t hat econom c, technol ogical, or process factors would significantly
i npede adoption of or conpliance with this subsection, the council nmay
defer the inplenentation of the proposed energy code update and shal
report its findings to the |legislature by Decenber 31st of the year
prior to the year in which those codes woul d ot herw se be enact ed.

NEW SECTION. Sec. 6. (1) On and after January 1, 2010, qualifying
utilities shall maintain records of the energy consunption data of al
nonresi dential and qualifying public agency buildings to which they
provide service. This data nust be maintained for at |east the nost
recent twelve nonths in a format conpati ble for uploading to the United
States environnental protection agency's energy star portfoli o manager.

(2) On and after January 1, 2010, upon the witten authorization or
secure el ectronic authorization of a nonresidential building ower or
operator, a qualifying utility shall upload the energy consunpti on data
for the accounts specified by the owner or operator for a building to
the United States environnmental protection agency's energy star
portfolio manager in a form that does not disclose personally
identifying information.

(3) In carrying out the requirenments of this section, a qualifying
utility shall use any nethod for providing the specified data in order
to maxi m ze efficiency and minimze overall programcost. Qualifying
utilities are encouraged to consult wth the United States
environnental protection agency and their custoners in devel oping
reasonabl e reporting options.

E2SSB 5854. SL p. 10



© 00 N O Ol WDN P

NNNNMNNNNNRRRRRRRRR R
N o oA WN P O O 0o Nl WDN P O

28
29
30
31
32
33
34
35
36
37

(4) Disclosure of nonpublic nonresidential benchmarking data and
ratings required under subsection (5) of this section will be phased in
as follows:

(a) By January 1, 2011, for buildings greater than fifty thousand
square feet; and

(b) By January 1, 2012, for buildings greater than ten thousand
square feet.

(5) Based on the size guidelines in subsection (4) of this section,
a building owner or operator, or their agent, of a nonresidential
buil ding shall disclose the United States environnmental protection
agency's energy star portfolio nanager benchmarki ng data and ratings to
a prospective buyer, |essee, or |ender for the nost recent continuously
occupi ed twel ve-nonth period. A building owner or operator, or their
agent, who delivers United States environnental protection agency's
energy star portfolio manager benchmarking data and ratings to a
prospective buyer, lessee, or Ilender is not required to provide
addi ti onal information regarding energy consunption, and the
information is deened to be adequate to informthe prospective buyer
| essee, or |ender regarding the United States environnental protection
agency's energy star portfolio manager benchmarking data and ratings
for the nost recent twelve-nonth period for the building that is being
sold, |eased, financed, or refinanced.

(6) Notwithstanding subsections (4) and (5) of this section,
nothing in this section increases or decreases the duties, if any, of
a building owner, operator, or their agent under this chapter or alters
the duty of a seller, agent, or broker to disclose the existence of a
material fact affecting the real property.

NEW SECTION. Sec. 7. By Decenber 31, 2009, to the extent that
funding is appropriated specifically for the purposes of this section,
the departnent shall develop and recommend to the legislature a
met hodol ogy to determ ne an energy performance score for residential
buil dings and an inplenentation strategy to use such information to
i nprove the energy efficiency of the state's existing housing supply.
In developing its strategy, the departnent shall seek input from
providers  of resi denti al energy audits, utilities, bui | di ng
contractors, mxed wuse developers, the residential real estate
i ndustry, and real estate listing and form provi ders.

p. 11 E2SSB 5854. SL
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NEW SECTION. Sec. 8. (1) The requirenents of this section apply
to the departnment of general adm nistration and other qualifying state
agencies only to the extent that specific appropriations are provided
to those agencies referencing this act or chapter nunber and this
section.

(2) By July 1, 2010, each qualifying public agency shall:

(a) Create an energy benchmark for each reporting public facility
using a portfolio manager;

(b) Report to general adm nistration, the environnental protection
agency national energy performance rating for each reporting public
facility included in the technical requirenents for this rating; and

(c) Link all portfolio manager accounts to the state portfolio
manager master account to facilitate public reporting.

(3) By January 1, 2010, general adm nistration shall establish a
state portfolio manager master account. The account nust be designed
to provide shared reporting for all reporting public facilities.

(4) By July 1, 2010, general admnistration shall select a
standardi zed portfolio manager report for reporting public facilities.
General admnistration, in collaboration with the United States

envi ronment al protection agency, shall make the standard report of each
reporting public facility available to the public through the portfolio
manager web site.

(5) GCeneral admnistration shall prepare a biennial report
summari zing the statewi de portfoli o manager master account reporting
dat a. The first report nust be conpleted by Decenber 1, 2012.
Subsequent reporting shall be conpleted every two years thereafter.

(6) By July 1, 2010, general admnistration shall develop a
techni cal assistance program to facilitate the inplenentation of a
prelimnary audit and the investnent grade energy audit. Cener al
adm ni stration shall design the technical assistance programto utilize
audit services provided by utilities or energy services contracting
conpani es when possi bl e.

(7) For a reporting public facility that is |leased by the state
with a national energy performance rating score bel ow seventy-five, a
qualifying public agency nmay not enter into a new |ease or |ease
renewal on or after January 1, 2010, unl ess:

(a) A prelimnary audit has been conducted within the last two
years; and

E2SSB 5854. SL p. 12
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(b) The owner or |essor agrees to performan investnent grade audit
and i nplenment any cost-effective energy conservation nmeasures within
the first two years of the | ease agreenent if the prelimnary audit has
identified potential cost-effective energy conservati on neasures.

(8)(a) Except as provided in (b) of this subsection, for each
reporting public facility with a national energy performance rating
score below fifty, the qualifying public agency, in consultation with
general adm nistration, shall undertake a prelimnary energy audit by
July 1, 2011. If potential cost-effective energy savings are
identified, an investnent grade energy audit nust be conpleted by July
1, 2013. Inplenentation of cost-effective energy conservati on neasures
are required by July 1, 2016. For a mpjor facility that is | eased by
a state agency, col | ege, or uni versity, energy audits and
i npl ementation of cost-effective energy conservation neasures are
required only for that portion of the facility that is |eased by the
state agency, college, or university.

(b) A reporting public facility that is leased by the state is
deened in conpliance with (a) of this subsection if the qualifying
public agency has already conplied with the requirenents of subsection
(7) of this section.

(9) Schools are strongly encouraged to follow the provisions in
subsections (2) through (8) of this section.

(10) The director of the departnment of general adm nistration, in
consultation with the affected state agencies and the office of
financial managenent, shall review the cost and delivery of agency
prograns to determne the viability of relocation when a facility
| eased by the state has a national energy performance rating score
below fifty. The departnent of general adm nistration shall establish
a process to determne viability.

(11) General admnistration, in consultation with the office of

fi nanci al managenent, shall develop a waiver process for the
requi rements in subsection (7) of this section. The director of the
office of financial managenent , in consultation wth genera

adm ni stration, my waive the requirenments in subsection (7) of this
section if the director determnes that conpliance is not cost-
effective or feasible. The director of the office of financial
managenent shall consider the review conducted by the departnment of
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general admnistration on the viability of relocation as established in
subsection (10) of this section, if applicable, prior to waiving the
requi renents in subsection (7) of this section.

(12) By July 1, 2011, general adm nistration shall conduct a review
of facilities not covered by the national energy performance rating.
Based on this review, general adm nistration shall develop a portfolio
of additional facilities that require prelimnary energy audits. For
these facilities, the qualifying public agency, in consultation with
general admnistration, shall undertake a prelimnary energy audit by
July 1, 2012. If potential cost-effective energy savings are
identified, an investnent grade energy audit nust be conpleted by July
1, 2013.

NEW SECTION. Sec. 9. Sections 2, 3, and 5 through 8 of this act
are each added to chapter 19. 27A RCW

Passed by the Senate April 20, 2009.

Passed by the House April 14, 20009.

Approved by the Governor May 8, 2009.

Filed in Ofice of Secretary of State May 11, 2009.
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